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Tlio  FKDKRAL  RIXilSTKR  (IS.SN  ()()!(7-(i:i2a)  is  puljlisluul  daily. 
Moiiilay  tlirough  I’riday.  ijxcxipt  official  holidays,  by  tlu;  Offico 
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available;  te)  the;  pidilie:  re;gidatie)ns  and  le;gal  notie:e;s  issue;el  hy 
Fe;deral  age;ncie;s.  rhe;se;  ineluele;  Pre;siele;ntial  |)re)e:lamatie)ns  anel 
Exe;e;utive;  ()rele;rs.  Fe;ele;ral  age;ne:y  ele)e:ume;nts  having  ge;ne;ral 
ap|)lie:ahility  anel  le;gal  e;ffe;e:t.  ele)e:ume;nts  re;e|uire;ei  te;  he;  pid)lishe;el 
by  ae:t  ejf  Ce)ngre;ss.  anel  e)the;r  Fe;ele;ral  agene.v  ele)e;ume;nts  e)f  puhlie: 
inte;re;st. 

De)e:ume;nts  are;  e)n  file;  fe)r  puhlie;  ins])e;e;tie)n  in  the;  Offie;e;  e)f  the; 
Fe;ele;ral  Re;giste;r  the;  elay  i)e;fe)re;  the;y  are;  ])uhlishe;el.  unle;ss  the; 
issuing  age;ne:v  re;e]ue;sts  e;arlie;r  filing.  Fe)r  a  list  e)f  ele)e:ume;nts 
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e;slahlishe;el  unele;r  the  Fe;ele;ral  Re;gisle;r  Ae:t.  llneler  44  ll.S.Ck  1507. 
the  e:e)nle;nts  e)l  the;  F'ecleral  Ri;gist(;r  shall  he;  inelie:iallv  notie:e;d. 

The;  Fe;ele;i'al  Re;giste;r  is  pul)lishe;el  in  pape:r  anel  ein  24x  mie:re)fie:hi;. 

It  is  alse)  available;  online;  at  ne)  e;harge;  at  www.fdsvs.gov.  a  se;rvie:e; 
e)f  the;  Ih.S.  Oovernment  Printing  ()ffie:e;. 

The;  e)nline;  e;elitie)n  e)f  the;  Feeleral  Register  is  issue;el  unele;r  the; 
authejritv  of  the;  Aelministrative;  (a)mmitte;e;  eif  the;  Fi;ele;ral  Re;<4ist(;r 
as  the;  e)ffie;ial  le;gal  e;epnvale;nt  e)f  the;  pa|)e;r  anel  mie;re)fie;he;  i;elitie)ns 
(44  II.S.O.  4101  anel  1  OFR  5.10).  It  is  updati;el  hv  (>;00  a.m.  e;ai:h 
elay  the;  Fe;eli;ral  Ri;gisle;r  is  ])uhlishe;el  ane!  ine:lude;s  both  te;xt  and 
graphie:s  from  Veiinme;  50.  1  (janiiarv  2.  105)4)  feerwarel.  For  more; 
informatie)n.  e  eintae:!  the;  OP()  Ouste)nu;r  Oeintae:!  Oenter.  II. .S. 
Oe)ve;rnmi;nt  Printing  Offie.e;.  Pheine;  202-512-1800  or  888-512-1800 
(te)ll  fix;e;).  K-mail.  gpnkciistludp.com. 

The;  annual  suhse;ri])tie)n  |)rie:e;  for  the;  Federal  Re;gister  pape;r 
(;elilie)n  is  .S74‘)  plus  peistage;.  eer  .S808.  ])hi.s  jiostage;.  for  a  e:e)mhine;el 
Federal  Register.  Feeleral  Re;gister  lnele;x  anel  List  of  OI  R  Se;e:tions 
Affe;e;te;el  (L.SA)  suhse:rii)tie)n;  Ih;;  mie;rofii:he;  e;dilie)n  of  the;  Federal 
Re;gisler  including  the;  Fe;elerai  Register  lnele;.x  anel  LSA  is  .SI 85. 
plus  ])e)slage;.  Six  month  suhse:riptie)ns  are;  available;  for  oni;-half 
the;  annual  rate.  The;  prevailing  postal  rate;s  will  he;  apjjlieel  te; 
eirelors  ae:e:e)reling  tej  the;  eli;live;ry  methoel  n;e|ue;ste;el.  The;  prie:e;  of 
a  single;  e:opy  e)f  the;  elaily  Feeleral  Register,  ine.lneling  ])ostage;. 
is  ha.se;el  e)n  the;  numhi;r  of  page;s:  Sll  fe)r  an  issue;  e;ontaining 
le;ss  than  200  |)age;s:  522  for  an  issue;  containing  200  te;  400  page;s: 
anel  .S33  fe)r  an  issue;  eaentainiu"  more;  than  400  page;s.  Single;  issue;s 
e)f  the;  mie;re)fie:he;  e;ditie)n  may  oe;  pure:hase;el  for  S3  p(;r  e;e)|)y. 
inedueling  postage.  Re:mit  e:he;e:k  or  money  orele;r,  maele;  payable 
te)  the;  Supe;rinte;nele;nt  e)f  De)e:ume;nts.  or  e:harge;  te;  yeiur  (IPO 
De;|)e).sit  Ae:e:ount.  Vl.S.A.  .Maste;r(Iarel.  Ame;rie:im  Expre;.ss.  eer 
Dise:e)ve;r.  Mail  te):  II. .S.  (Io\e;rnme;nt  Printing  Offie;e; — Ne;w  ()rele;rs. 
P.O.  Box  07<)0.50.  St.  Louis.  MO  83197-5)000:  or  e:all  toll  fre;(;  1- 
888-512-1800.  DC  are;a  202-512-1800;  or  ge)  to  the;  IL.S.  Ce)ve;rnme;nt 
Online:  Beiokstore;  site.  se;e;  honksloiv.gpo.gov. 

There;  are;  net  re:strictie)ns  een  the;  re;puhlie:atie)n  e)f  mate;rial  a])])e;aring 
in  the;  Federal  Re;gister. 

Ileiw  To  Cite  This  Puhlie:alion:  Use;  the;  e’ohnne;  numher  anel  the; 
page;  numhe;r.  Example;:  77  FR  12345. 

Peistmaster:  .Seui  aelelre;ss  e:hange;s  te;  the;  .Su|)e;rinte;nele:nl  e)f 
Docume;nts.  Fe:e'.  .1  Re;giste;r.  U..S.  Cove;rnme;nt  Printing  Offie:e;. 
Washingte)!!.  DC  20402.  along  with  the;  e;ntire;  mailing  lahe;l  from 
the;  last  issue;  re;e:e;ive;il. 
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Ceneral  online;  infeirmation  202-512-1530:  1-888  -25)3-045)8 
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I  EDFRAt.  REGISTER  WORKSHOP 
1  HE  I  EDERAI.  REGISTER:  WH  AT  IT  IS  A.ND  HOW  TO  USE  IT 

I'OK:  .\n\  person  whe)  eises  the  I'ederal  Register  atid  Cetde  etf 

l•eeleral  Kegu  lat  ion  s . 

W  HO:  Sponsoreel  by  the  Ofliee  etf  the  I'ederal  Register. 

W  ll.Vf;  I'ree  ptililie  briefings  (appreiximateh  3  heiurs)  to  present: 

1.  Ilie  regulator)  process,  with  a  focus  on  the  l•■eder'.ll 
Register  sxstem  and  tlie  pulilie's  role  in  the  ele\eloi> 
ment  ol  regulations. 

2.  I'he  relationship  betwe-en  the  I'ederal  Register  aiul 
Gode  of  I'ederal  Regulations. 

The  important  elements  of  typical  I'ederal  Register  doc¬ 
uments. 

i.  ,\n  introduetioti  to  the  finding  aids  of  the  l'R/(3'R  sys¬ 
tem. 

Win  I'o  pro\  kle  the  public  w  ith  ai  eess  to  infonnation  nee- 

essar)  to  research  I'eileral  agenev  regulations  which  di¬ 
rectly  affect  them,  fhere  will  be  no  discussion  of  spe- 
cilic  agency  regulations. 

WllliN:  Tuesda),  l•'ebrua^\  12.  201,3 

9  a.m.- 1 2:,3()  p  in. 
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800  North  Gapitol  Street.  .NW  . 
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Title  3 —  Proclamation  8929  of  |anuary  31,  2013 

The  President  American  Heart  Month,  2013 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Heart  disease  is  the  leading  cause  of  death  among  American  men  and  women, 
claiming  well  over  half  a  million  lives  annually.  While  no  one  is  immune 
to  heart  disease,  everyone  can  take  steps  to  reduce  their  risk.  During  American 
Heart  Month,  we  make  a  commitment — for  ourselves  and  our  families — 
to  staying  healthy  and  keeping  onr  hearts  strong. 

Although  genetic  factors  likely  l^lny  a  role  in  cardiovascular  disease,  there 
are  also  several  controllahle  risk  factors,  including:  hlood  cholesterol  levels, 
high  hlood  pressure,  diahetes,  poor  diet,  obesity,  tobacco  use,  and  physical 
inactivity.  Any  one  of  them  can  lead  to  heart  disease,  and  additional  fac:tors 
magnify  the  risk.  That  is  why  a  heart-healthy  lifestyle  is  so  important. 
Uertain  improvements  to  daily  routines — like  eating  healthy,  not  smoking, 
limiting  alcohol  use,  and  getting  routine  health  screenings — can  lower  scn'eral 
of  these  risk  fai:tors  and  set  the  stage  for  a  long  and  healthy  life. 

My  Administration  is  c;ommitted  to  helping  Americans  achieve  and  maintain 
heart  health.  Under  the  Affordable  Hare  Act,  many  insurance  plans  must 
cover  certain  preventive  services  like  hlood  ju'essure  screening  and  ol)(;sity 
scnuming  at  no  out-of-pocket  cost  to  the  patient.  In  2014,  a  new  Health 
Insurance  Marketplace  will  make  affordable  luialth  insurance  available  to 
millions  of  men,  women,  and  children — including  those  with  pre-existing 
conditions.  We  are  also  working  to  prevent  heart  disease  through  efforts 
like  hirst  Lady  Michelle  Obama’s  Let’s  Move!  initiative,  which  encourages 
young  people  and  families  to  eat  healthy  and  get  active.  And  throughout 
the  f’ederal  Government,  we  are  partnering  with  communities,  health  care 
providers,  organizations,  and  other  stakeholders  to  make  care  more  accessible 
and  prevent  more  heart  attacks  than  ever  before.  To  learn  more,  visit 
www.HealthCare.gov. 

On  Friday.  February  1,  Michelle  and  1  invite  all  Americans  to  join  in 
marking  National  Wear  Red  Day.  By  wearing  red,  we  pay  tribute  to  men 
and  w^omen  affected  by  heart  disease,  recognize  dedicated  health  care  profes¬ 
sionals,  honor  researchers  working  toward  tomorrow’s  breakthroughs,  and 
demonstrate  our  personal  commitment  to  a  heart-healthy  lifestyle. 

In  acknowledgement  of  the  imj)ortance  of  the  ongoing  fight  against  cardio- 
vascidar  disease,  the  Congress,  by  joint  Resolution  approved  December  30, 
1903,  as  amended  (77  Stat.  843;  30  IJ.S.C.  101),  has  requested  that  the 
President  issue  an  annual  proclamation  designating  February  as  “American 
Heart  Month.’’ 

NOW.  THEREFORE.  I.  BARACK  OBAMA.  President  of  the  United  States 
of  America,  do  hereby  proclaim  f’ehruary  2013  as  American  Heart  Month, 
and  1  invite  all  Americans  to  participate  in  National  Wear  Red  Day  on 
February  1,  2013.  1  also  invite  the  Governors  of  the  States,  the  Commonwealth 
of  Puerto  Rico,  officials  of  other  areas  sid)jec:t  to  the  jurisdiction  of  the 
United  States,  and  the  American  people  to  join  me  in  recognizing  and 
reaffirming  our  commitment  to  fighting  cardiovascular  disease. 
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IN  WITNESS  WHERE()1'\  1  have  Inireunlo  set  iny  hand  tliis  tliirty-l'irst  day 
of  Januarv,  in  the  year  of  our  Lord  two  thousand  thirteen,  and  of  the 
Indeiiendence  of  the  United  States  of  Annn’ica  the  two  hundred  and  thirty- 
seventh. 


ll-'R  Hoc.  20i:{-()27.'i4 
Filed  2-5-1;!;  K:45  iiinl 
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Proclamation  8930  of  January  31,  2013 

National  African  American  History  Month,  2013 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

In  America,  we  share  a  dream  that  lies  at  the  heart  of  our  founding:  that 
no  matter  who  you  are.  no  matter  what  you  look  like,  no  matter  how 
modest  your  Ijeginnings  or  the  circumstances  of  your  birth,  you  can  make 
it  if  you  try.  Yet,  for  many  and  for  much  of  our  Nation’s  history,  that 
dream  has  gone  unfulfilled.  For  African  Americans,  it  was  a  dream  denied 
until  150  years  ago,  when  a  great  emancipator  called  for  the  end  of  slavery. 
It  was  a  dream  deferred  less  than  50  years  ago,  when  a  pr(;acher  spoke 
of  justice  and  brotherhood  from  Lincoln’s  memorial.  This  dream  of  ecpiality 
and  fairness  has  never  come  easily — hut  it  has  always  been  sustained  by 
the  belief  that  in  America,  change  is  jDossihle. 

Todav,  because  of  that  hope,  coupled  with  the  hard  and  painstaking  labor 
of  Americans  sung  and  unsung,  we  live  in  a  moment  when  the  dnumi 
of  (iqual  opportunity  is  within  reach  for  peojile  of  every  color  and  creed. 
National  African  American  History  Month  is  a  time  to  tell  those  stories 
of  freculom  won  and  honor  the  individuals  who  wrote  them.  We  look  hack 
to  the  men  and  women  who  helped  raise  the  pillars  of  democracy,  even 
when  the  halls  they  built  were  not  theirs  to  occupy.  We  trace  gemn'ations 
of  African  Americans,  free  and  slave,  who  risked  everything  to  realize  their 
(k)d-given  rights.  We  listen  to  the  echoes  of  si)eeches  and  struggle  that 
made  our  Nation  stronger,  and  we  hear  again  the  thousands  who  sat  in, 
stood  up,  and  called  out  for  ecpial  treatment  under  the  law.  And  we  see 
yesterday’s  visionaries  in  tomorrow’s  leaders,  reminding  us  that  while  we 
have  yet  to  reach  the  mountaintop,  we  cannot  stop  climbing. 

'foday.  Dr.  King,  President  Lincoln,  and  other  shapers  of  our  American 
storv  proudly  watch  over  our  National  Mall.  But  as  we  memorialize  their 
extraordinary  acts  in  statues  and  stone,  let  us  not  lose  sight  of  the  enduring 
truth  that  they  were  citizens  first.  They  spoke  and  marched  and  toiled 
and  hied  shoulder-to-shoulder  with  ordinary  people  who  burned  with  the 
same  hoj)e  for  a  brighter  day.  That  legacy  is  shared;  that  spirit  is  American. 
And  just  as  it  guided  us  forward  150  years  ago  and  50  years  ago.  it  guides 
us  forward  today.  So  let  us  honor  those  who  came  before  by  striving  toward 
their  example,  and  let  us  follow  in  their  footsteps  toward  the  better  future 
that  is  ours  to  claim. 

NOW.  THEREFORE,  1.  BARACK  OBAMA.  President  of  the  United  States 
of  Americ;a,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  Unit(ul  States,  do  hereby  proclaim  February  2013  as 
National  African  American  History  Month.  1  call  upon  public  officials,  edu¬ 
cators,  librarians,  and  all  the  jjeojjle  of  the  United  States  to  observe  this 
month  with  appropriate  programs,  ceremonies,  and  activities. 
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IN  WITNESS  WHERECll*’,  1  have  hereunto  set  iny  liand  this  thirty-lirst 
of  lannary,  in  the  year  of  our  Lord  two  thousand  thirteen,  and  ol' 
lndej3(;ndence  of  tin;  United  States  of  America  tlie  two  Inindnul  and  th 
seventh. 


|1  R  Oiu:.  20i;M)27.">(i 
Filial  fiM.T  mill 

Billing  (;<)(l(!  :{2‘I.">-F:) 
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Presidential  Documents 


Proclamation  8931  of  January  31,  2013 

National  Teen  Dating  Violence  Awareness  and  Prevention 
Month,  2013 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

This  year,  it  is  estimated  that  1  in  10  teens  will  he  hurt  intentionally 
hy  someone  they  are  dating.  While  this  type  of  abuse  cuts  across  lines 
of  age  and  gender,  young  women  are  disproportionately  affected  by  both 
dating  violence  and  .sexual  assault.  'Phis  month,  we  stand  with  those  who 
have  known  the  pain  and  isolation  of  an  abusive  relationship,  and  we 
recommit  to  ending  the  cycle  of  violence  that  affects  too  many  of  our 
sons  and  daughters. 

Whether  jihysical  or  emotional,  dating  violence  c:an  Iciave  scars  that  last 
a  lifetime.  Teens  who  suffer  abuse  at  the  hands  of  a  partner  are  more 
likely  to  struggle  in  school,  develoj)  depression,  or  turn  to  drugs  or  alcohol. 
Victims  arc;  also  at  greater  risk  of  experiencing  the  same  j)atterns  of  vic)lc;nc;e 
later  in  life.  Thc;se  tragic;  realities  tug  at  our  c:on.sc:ienc:e,  and  they  c.all 
ii])on  us  to  c;nsurc;  survivors  of  abuse  get  the  sc;rvices  and  support  they 
need. 

We  also  have  a  res|)onsihilily  to  make  dating  violence  an  act  that  is  never 
tolerated  in  our  communities,  among  those  we  know,  or  in  our  own  lives. 
That  is  why  my  Administration  has  made  preventing  abuse  a  priority.  We 
c:c)ntinue  to  support  educators,  advoc.ates,  and  organizations  who  are  advanc¬ 
ing  outreach  and  ecluc:ation,  and  we  are  harnessing  the  power  of  technology 
to  gel  the  message  out  under  Vice  President  )oe  Biclen’s  lis2many  initie.tive. 
Last  june,  we  hiult  on  those  efforts  hy  launching  a  new  public  service 
announcement  that  ieaturc;s  professional  athletes  and  other  role  models 
speaking  out  against  dating  violence.  And  in  the  months  ahead,  we  will 
keep  working  to  empower  all  Americans  in  the  fight  against  abuse.  To 
learn  more,  visit  w ww. WhiteHoii.se. gc)v/lis2many. 

Each  of  us  has  an  obligation  to  stand  against  dating  violence  when  we 
see  it.  'Phis  month,  as  we  remember  that  important  lesson,  let  us  rededicate 
ourselves  to  making  its  promise  real.  I  enc;c)iirage  all  Americans  .seeking 
immediate  and  c;onficlential  advice  rc;garding  dating  violence  to  contact  the 
National  Dating  Abuse  Helpline  at  1-866—331-9474,  hy  texting  “loveis” 
to  77054,  or  by  visiting  www.LovelsKespect.org.  Additional  ro.sc)iirc;es  are 
available  at  www.UDU.gov/features/ciatingviolence. 

NOW,  'PHEREFORE,  1,  BARAOK  OBAMA,  President  of  the  United  States 
of  Americ;a,  by  virtue  of  the  authority  vested  in  me  by  the  Oonstitiition 
and  the  laws  of  the  United  States,  do  hercihy  iiroclaim  Eehruarv  2013  as 
National  'Peen  Dating  Violence  Awareness  and  Prevention  Month.  1  call 
upon  all  Americans  to  suiiport  efforts  in  their  communities  and  schools, 
and  in  their  own  families,  to  empower  young  people  to  develop  healthy 
relationships  throughout  their  lives  and  to  engage  in  activities  that  prevent 
and  respond  to  teen  dating  violence. 
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IN  WITNESS  WHEREOF.  1  have  hereunto  set  my  hand  lliis  thirty-first  day 
oi  January,  in  tiie  year  of  onr  Lord  two  tliousand  tiiirteen.  and  of  tiie 
Independence  of  tiie  United  States  of  America  tiie  two  hundnul  and  thirty- 
seventli. 


|FK  Ooc.  2(n:t-()27riH 
l-’iUHl  H;45  am| 

Milling  codt! 
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Memorandum  of  )amiary  31,  2013 

Delegation  of  a  Reporting  Authority 


Memorandum  for  the  Secretary  of  'Fransportation 


By  the  authority  vested  in  me  as  President  hy  the  Constitution  and  the 
laws  of  the  United  States,  including  section  3()1  of  title  3,  United  States 
Code,  1  hereby  dek^gate  to  you  the  functions  and  authority  conferred  upon 
the  President  hy  section  1306  of  the  Moving  Ahead  for  Progress  in  the 
21st  Century  Act  (MAP-21),  Public  Law  112-141,  to  make  the  specified 
reports  to  the  Congress. 


You  are  authorized  and  directed  to  notify  the  appropriate  congressional 
committees  and  publish  this  memorandum  in  the  Federal  Register. 


'I'llE  WHITE  HOUSE, 
Washington,  January  31.  2013. 


iFR  Ooc.  2()i:{-027(i() 
Filoil  2-.’i-12:  8:4.')  aiii| 
ailling  (:(k1<! 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  cf  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Rural  Utilities  Service 

7CFR  Part  1738 

RIN  0572-AC06 

Rural  Broadband  Access  Loans  and 
Loan  Guarantees 

AGENCY:  Rural  Utilities  Service.  USDA. 
ACTION:  Final  rule. 

SUMMARY:  rhe  Rural  Utilities  vService,  an 
agencv  deliverinj’  the  United  States 
Dcipartinent  of  Agriculture's  (USUA's) 
Rural  Development  Utilities  Programs, 
hereinaltm'  referred  to  as  the  Agency,  is 
adopting  as  final,  with  change,  an 
interim  rule  (juihlished  at  7(i  l^'R  13770 
on  March  14.  2011)  lor  its  regulation  for 
the  Rural  llroadhand  Access  Loan  and 
Loan  (hiarantee  Program  (Broadhand 
Loan  Program). 

DATES:  This  final  rule  is  ellective  on 
February  0.  201 3. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Villano.  Assistant  Administrator, 
Telecommunications  Program.  Rural 
D(welo]nnent,  U.S.  Department  of 
Agriculture.  1400  lndej)endence  Avenue 
SW..  STOP  1500,  Room  5151-S. 
Washington.  DC]  20250-1500. 

Telei)hone  numher:  (202)  720-0554. 
Facsimile:  (202)  720-0810. 
SUPPLEMENTARY  INFORMATION: 

Kxecutive  Order  12808 

This  rule  has  hcum  determined  to  he 
(iconomically  significant  and  was 
reviewed  hy  the  Office  of  Management 
and  Budget  under  Executive  Order 
12888.  In  accordance  with  Executive 
Order  12888.  an  E(.onomic  Impact 
Analysis  was  completed,  outlining  the 
co.sls  and  iMmefits  of  im|)lementing  this 
program  in  rural  America.  The  complete 
analysis  is  available  from  the  Agency 
upon  recjuest.  The  following  is  the 
discussion  of  the  Ectaiomic  Benefits 
section  of  the  Analysis. 


Kconomk:  Hmwfits  ol  liroddluiini 
Ddploynwnt  In  Ihirnl  Arans 

Bringing  broadband  services  to  rural 
areas  does  ])resenf  some  challenges. 
Because  rural  systems  must  contend 
with  h)wer  household  density  than 
urban  systems,  the  cost  to  d(!])loy  fiher- 
to-the-home  (FTTH)  and  digital 
suhscriher  line  (DSL)  systems  in  urban 
communities  is  c:onsiderahlv  lower  on  a 
l)(!r  household  basis,  making  urban 
systems  more  economical  to  construct, 
cither  as.sociated  rural  i.ssues,  such  as 
environmental  challenges  or  ])roviding 
wireless  service  through  mountainous 
areas,  also  can  add  to  the  cost  of 
deploymcmt.  Notwith.standing  the.se 
challenges  and  obstacles,  a  recent 
analysis  by  USDA’s  Ec;onomic  Re.search 
Service  concluded  that  broadband 
investment  in  rural  areas  yields 
significant  economic  and  socio¬ 
economic  gains: 

Analysis  suggests  that  rural 
economies  benefit  generally  from 
broadband  availability.  In  comparing 
counties  that  had  hroadhaml  access 
relatively  early  (by  2000)  with  similarly 
situated  counties  that  had  little  or  no 
broadband  acce.ss  as  of  2000. 
em])loyment  growth  was  higher  and 
nonfarm  private  earnings  greater  in 
counties  with  a  longer  history  of 
broadband  availability.  By  2007.  most 
hon.seholds  (82  ])ercent)  with  in-home 
Internet  access  bail  a  broadband 
connection.  A  marked  difference  exists, 
however,  between  urban  and  rural 
broadband  use — only  70  percent  of  rural 
hou.seholds  with  in-liome  Internet 
access  had  a  broadband  connection  in 
2007,  comjjared  with  84  jjercent  of 
urban  households.  The  rural-urban 
difference;  in  in-home  broadband 
adoption  among  households  with 
similar  income  lev(;ls  reflects  the  more; 
limited  availability  and  affordability  of 
broadband  in  rural  .settings. 

Areas  with  low  population  size, 
locations  that  have  experienced 
persistent  ])oi)ulation  loss  and  an  aging 
population,  or  plac(;s  where  po])nlation 
is  widely  dis|)er.sed  over  demanding 
t(;rrain  generally  have  difficulty 
attracting  broadband  servici;  providers. 
The.si;  charat:terislics  can  make  the  fixed 
co.st  of  ])roviding  broadband  access  too 
high,  or  limit  |)otential  demand,  thus 
de])ressing  the  ]nofital)ilitv  of  ])roviding 
service.  Cdusters  of  lower  service  exist 
in  s])arsely  poj)idated  areas,  such  as  the 
Dakotas,  ea.stern  Montana,  northern 
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Minmrsola,  and  eastern  Oregon.  Other 
low-.service  areas,  such  as  the  Missouri- 
lowa  border  and  Appalachia,  have  aging 
and  declining  numbers  of  residents. 
Nonetheless,  rural  areas  in  .some  States 
(such  as  Nebraska.  Kansas,  and 
V'ermont)  have  higher-lhan  expected 
broadband  service,  given  their 
population  characteristics,  sugge.sting 
that  policy,  economic,  and  .social  factors 
can  overcome  common  harriers  to 
broadband  expansion. 

In  general,  rural  America  has  shared 
in  the  growth  of  the  Internet  economy. 
Online  course  offerings  for  .students  in 
])rimary.  secondary,  jjost-secondary.  and 
continuing  education  programs  hav(; 
improved  educational  op])ortunitie.s, 
especially  in  small,  isolated  rural  areas. 
And  interaction  among  stiulents. 

])arent.s.  teachers,  and  school 
administrators  has  h{;en  enham:ed  via 
online  forums,  which  is  esjoecially 
significant  given  the  im])ortance  of 
ongoing  parental  involv(;ment  in 
children’s  educ:ation. 

Telemedicine  and  telehealth  have 
lH;en  hailed  as  vital  to  health  care 
provision  in  rural  communities, 
whether  .sim])lv  improving  the 
perception  of  locally  |)rovided  health 
care  (luality  or  expanding  the  menu  of 
medic:al  services.  More  accessible  health 
information.  ])rodiu:ts.  and  services 
conler  real  economic  benefits  on  rural 
communities;  reducing  transportation 
time  and  expenses,  treating  emergencies 
im)re  effectively,  reducing  time  mi.ssed 
at  work,  increasing  loc:al  lab  and 
pharmacy  work,  and  jJioviding  .savings 
to  health  facilities  from  outsourcing 
specialized  medical  procedures.  One 
.study  of  24  rural  hosj)ilal.s  ])laced  the 
annual  cost  of  not  having  telemedicine 
at  $37{),0()()  per  hos])itaL  (See  http:// 
\\\v\v.ni's.usd(i.gov/Pul)lications/ERU7ii/ 
EIUiyH.pdf,  at  j)age.s  iv  and  24.) 

Most  em))loyment  growth  in  the  U.S. 
over  the  last  .several  decades  has  been  in 
the  service  sector,  a  .sec;tor  es])ecially 
conducive  for  broadband  a])|)lications. 
Broadhand  allows  rural  areas  to 
com])ete  for  low-  and  high-end  service 
jobs,  from  call  c;enters  to  software 
development,  hut  does  not  guarantee 
that  rural  i:ommunitie.s  will  get  them. 
Rural  businesses  have  been  adoj)ting 
more  e-commerce  and  Internet 
])ractice.s,  im|)roving  efficiency  and 
expanding  market  reach.  Some  rural 
retailers  use  the  Internet  to  satisfy 
.supplier  requirements.  The  farm  .sector, 
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a  pioneer  in  rural  Internet  use,  is 
increasingly  (:oin])rise(l  ol  tarin 
businesses  that  i)urc;hase  ini)uts  and 
make  sales  online,  k’arin  hou.sehold 
characteristics  sucli  as  age.  (ulucation, 
presence  of  children,  and  household 
income  are  significant  factors  in 
adopting  hroadhand  Internet  use. 
wlna'eas  distance  from  urban  centers 
was  not  a  factor.  Larger  farm  husines.ses 
are  more  ajjt  to  u.se  hroadhand  in 
managing  their  operation;  tlu;  more 
multifaceted  the  farm  business,  the 
more  the  farm  used  the  Internet.' 

An  analysis  ha.sed  on  aj)j)roximat(!lv 
$1.8  billion  in  a])j)roved  loans  in  tin; 
Farm  Bill  Broadband  Program  (based  on 
multiple  technology  platforms)  yielded 
the  following  results  (numhers  have 
h(!en  rounded): 

•  Number  of  communities  funded; 

2,800 

•  Average  cost  per  community: 

$040,000 

•  Total  snh.scrihers:  1.3  million 

Most  recently,  the  agency  has 

concluded  funding  the  American 
Recovery  and  Reinve.stment  Act 
(Recc)very  Act)  Broadband  Initiatives 
Program  (BIP)  that  financed  the  same; 
ty])es  of  facilities  and  cntiti(!S  that  are 
funded  under  this  Farm  Bill  program. 
I’he  Recovery  Act  authorized  RllS  to 
issue  loans  and  grants  to  ])rojects  that 
extend  hroadhand  service  to  unserved 
and  underserved  rural  areas.  The 
funding  ])rovided  by  the  Recoverv  Act  is 
increasing  the  availability  of  hroadhand 
and  stimulating  both  short-  and  long¬ 
term  economic  progress.  RIJS  BIP 
completed  two  funding  rounds,  making 
a  significant  investment  in  projects  that 
will  enhance  hroadhand  infrastructure 
in  scores  of  rural  communities.  This 
represents  a  critical  inve.stment, 
designed  to  rehidld  and  revitalize  rural 
communities.  Without  this  funding, 
many  communities  could  not  cover  the 
costs  of  providing  hroailhand  service  to 
homes,  .schools,  libraries,  healthcare 
j)roviders,  colleges,  and  other  anchor 
institutions. 

RIJS  awarchxl  ,$3.4  billion  to  297 
reci])ients  in  4.5  States  and  1  IJ.S. 
territory  for  infrastructure  ijrojects. 
Fighty-nine  })ercent  of  the  awards  and 
92  percent  of  the  total  dollars  awarded 
are  for  285  last-mile  projects  ($3.25 
billion),  which  will  provide  hroadhand 
service  to  households  and  other  end 
users.  Four  ])ercent  of  the  awards  and 
five  percent  of  the  total  dollars  awarded 
are  for  12  middle-mile  projects  ($173 
million)  that  will  provide  necessarv 


'  liroadhiiiul  Inloriiofs  Valiio  for  Rural  Amorica. 
I’lMor  .SimilHag.  Milch  Monliarl.  .Sliipliiai  Vo”(!l. 
lolin  (Iroinarlio. Vinci!  liriiniiman.  and  Dennis 
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backbone  .services  such  as  interoffice 
transport,  backhaul,  Internet 
connectivity,  or  special  access  to  rural 
areas.  The  projects  fnnded  will  bring 
hroadhand  .service  to  2.8  million 
households,  reaching  nearlv  7  million 
peo])le,  3()4,()()()  husine.sses.  and  32.000 
anchor  institutions  across  more  than 
300,000  .s(]uare  miles.  'I’he.se  projects 
also  overlaj)  with  31  tribal  lands  and 
124  persistent  jioverty  counties, 
traditionally  the  most  costly  to  .serve 
areas. 

As  noted  in  the  FRS  study,  rural  areas 
with  di.sj)er.sed  jjopulations  or 
demanding  terrain  generally  have 
difficulty  attracting  hroadhand  service 
jiroviders  hecau.se  the  fixed  cost  of 
delivering  hroadhand  service  can  he  too 
high.  Yet  liroadhand  is  a  key  to 
economic  growth.  For  rural  businesses, 
hroadhand  gives  access  to  national  and 
international  markets  and  enables  new, 
small,  and  home-based  businesses  to 
thrive.  Broadband  access  affords  rural 
residents  the  connectivity  they  need  to 
obtain  healthcare,  education,  financial, 
and  many  other  e.ssential  goods  and 
services. 

(Jntalog  of  Federal  Domestic  Assistance 

rhe  (Catalog  of  F’ederal  Domestic 
Assistance  ((JFDA)  number  assigned  to 
this  program  is  10.888,  Rural  Broadband 
Acc;ess  Loans  and  Loan  Guarantees.  'I'he 
(Jatalog  is  available  on  the  Internet  and 
the  General  Services  Administration’s 
(GSA's)  free  GFDA  Web  site  at  http:// 
ww’w.cfdd.gov. 

Executive  Order  12372 

'fliis  rule  is  excluded  from  the  .scope 
of  Executive  Order  12372, 
Intergovernmental  (Consultation,  which 
may  require  a  consultation  with  State 
and  local  officials.  See  the  final  rule 
relat'd  notice  entitled,  “Department 
Programs  and  Activities  Excluded  from 
Executive  Order  12372”  (50  FR  47034). 

Information  (Collection  and 
Recordkeeping  Recpiirements 

In  accordance  with  the  Pa])erwork 
Reduction  Act  of  1995  (44  IJ.S.(C. 
(Cha])ter  35,  as  amended),  the 
information  collection  for  this  program 
has  been  a|)proved  by  the  Office  of 
Management  and  Budget  under  OMB 
(Control  Number:  0572-0130. 

National  Environmental  Policy  Act 
(Certificiation 

1’he  Administrator  has  determined 
that  this  rule  will  not  significantly  affect 
the  (juality  of  the  human  environment 
as  defined  by  the  National 
Environmental  Policy  Act  of  1989  (42 
II.S.(C.  4321  (it  s(!(].].  ’fherefore,  this 
action  does  not  re(|uire  an 


environmental  impact  .statement  or 
assessment. 

Regulatory  Flexibility  Act  Certification 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  because  the 
Agency  is  not  reejuired  by  5  IJ.S.fC.  551 
et  sell,  or  any  other  jirovision  of  law  to 
jiuhlish  a  notice  of  |)ropo.sed  rulemaking 
with  respect  to  the  subject  matter  of  this 
rule. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  (Civil  Ju.stice 
Reform.  The  Agency  has  determined 
that  this  rule  meets  the  applicable 
standards  provided  in  .section  3  of  the 
Executive  Order.  In  addition,  all  state 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule  will  he 
preempted,  no  retroactive  effort  will  he 
given  to  this  rule,  and,  in  accordance 
with  Sec.  212(e)  of  the  Department  of 
Agriculture  Reorganization  Act  of  1994 
(7  IJ.S.G.  Sec.  8912(e)).  administrative 
ai)j)eal  procedures,  if  any.  must  he 
exhau.sted  before  an  action  against  the 
Department  or  its  agencies  may  he 
initiated. 

Unfunded  Mandates 

This  rule  contains  no  Federal 
mandates  (under  the  regulatorv 
provisions  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995)  for  State, 
local,  and  tribal  governments  for  the 
private  sector.  Thus,  this  rule  is  not 
subject  to  the  reciuirements  of  section 
202  and  205  of  the  Unfunded  Mandates 
Reform  Act  of  1995. 

Executive  Order  13132,  Federalism 

The  policies  contained  in  this  rule  do 
not  have  any  substantial  ilirect  effect  on 
states,  on  the  relation.ship  between  the 
national  government  and  the  .states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Nor  does  this  rule 
inqjose  substantial  direct  compliance 
costs  on  state  and  local  governments. 
Therefore,  consultation  with  the  states 
is  not  required. 

Executive  Order  13175,  Gonsultatinn 
and  Goordination  With  Indian  Tribal 
Governments 

USDA  has  undertaken  a  series  of 
regulation  'frihal  consultation  sessions 
to  gain  iiijnit  by  'frihal  officials 
concerning  the  impact  of  this  rule  on 
Tribal  governments,  communities,  and 
individuals,  'fhe.se  sessions  will 
establish  a  baseline  of  consultation  for 
future  actions,  should  any  become 
nece.ssary.  regarding  this  rule.  Reports 
from  these  sessions  for  consultation  will 
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he  made  part  of  the  IISDA  annual 
Hiporting  on  Tribal  ('onsultation  and 
(".ollahoration.  DSDA  will  respond  in  a 
timely  and  meaningful  manner  to  all 
Tribal  government  nujiHists  for 
consultation  concerning  this  rule  and 
will  provide  additional  venues,  such  as 
wi;binars  and  teleconferences,  tt) 
])erio(fically  ho.st  collaborative 
conversations  with  Tribal  leaders  and 
their  r(^pre.sentatives  concerning  ways  to 
im|)rove  this  rule  in  Indian  countrv. 

K-(iovornment  Act  (Compliance 

The  Agency  is  committed  to  tlm  F- 
(lovernment  Act.  which  recpiires 
(k)vernment  agencies  in  general  to 
provide  the  public  the  option  of 
submitting  information  or  transacting 
business  electronically  to  the  maximum 
extcmt  possible. 

13ac:kgroiind 

/\.  Introduction 

The  Agency  improves  the  {juality  of 
life  in  rural  America  by  providing 
investment  ca|)ital  for  de])loyment  of 
rural  telecommunications  infrastructure. 
Financial  assistance  is  j)rovided  to  rural 
utilities;  munici])alities;  commercial 
cor|)orations;  limit(Hl  liabilitv 
companies;  ])ublic  utility  districts; 

Indian  tribes;  and  coo])(!ralive. 
nonprofit,  limitiul-dividend.  or  mutual 
associations.  In  order  to  achieve  the  goal 
of  increasing  economic  oi)portunity  in 
rural  Anua  ica,  the  Agency  financ(!s 
infra.structure  that  enabh;s  access  to  a 
seamless,  nationwich; 
telecommunications  lujtwork.  With 
acc(!s.s  to  the  same  advanced 
tidecommunications  networks  as  its 
urban  counler|)arts.  es])ecially 
broadband  networks  designed  to 
accommodate  di.stance  learning, 
telework,  and  telemedicine,  rural 
America  will  eventually  see  improving 
(iducational  oj)portunilies,  health  care, 
economies,  safety  and  security,  and 
ultimately  higher  em})loyment.  The 
Agency  shanss  the  assessment  of 
(iongress.  State  and  local  officials, 
industry  representatives,  and  rural 
residents  that  broadband  service  is  a 
critical  component  to  the  future  of  rural 
America.  'I’he  Agmicy  is  committ(;d  to 
ensuring  that  rural  America  will  have 
acce.ss  to  affordable,  reliable,  broadband 
.services  and  to  provide  a  healthv.  safe, 
and  pros])erous  place  to  live  and  work. 

/i.  Hcgnlotoiv  History 

On  May  13.  2002,  th(;  Farm  Security 
and  Rural  Investment  Act  of  2002, 

Public  Law  107—171  (2002  Farm  Bill) 
was  signed  into  law.  The  2002  Farm  Bill 
amended  the  Rural  Flectrification  Act  of 
lt)30  to  include  Title  VI.  the  Rural 


Broadband  Access  Loan  and  Loan 
Ouarantee  Program  (Broadband  Loan 
Program),  to  bi;  administer(;d  by  the 
Agency.  Title  VI  authorized  the  Agency 
to  approve!  loans  and  loan  guaranteeis  for 
the  costs  of  construction,  improvement, 
and  accpiisition  of  facilities  and 
e(]uipment  for  broadband  s(!rvice  in 
eligible  rural  communitieis.  Under  the 
2002  harm  Bill,  the  Agency  was  directed 
to  ])romulgate  ixigulations  without 
public  comment.  Implementing  the! 
])rogram  riKjuired  a  differeint  lending 
approach  for  the  Agency  than  it 
employed  in  its  (uirlier  te!e|)hone 
])rogram  because  of  the  unregulated, 
competitive,  and  technologically  diverse 
nature  of  the  broadband  market.  Those 
regulations  were  published  on  januarv 
30,  2003. 

In  an  attempt  to  enhance  the 
Broadband  Loan  Program  and  to 
acknowledge  growing  criticism  of 
funding  competitive  areas,  the  Agency 
pro])osed  to  amend  the  program’s 
regulations  on  May  11, 2007  at  72  FR 
20742  to  make  eligibility  of  certain 
service  anxis  more  restrictive  than  set 
out  in  the  2002  l'’arm  Bill.  In  addition 
to  eligibility  changes,  the  i)roposed  rule 
included,  among  others,  changes  to 
])ersistent  probhans  the  Agency  had 
encountered  while  implementing  the 
j)rogram  over  the  years,  especially 
r(!garding  (Xjuity  recpiirements,  the 
market  survey,  and  the  legal  notice 
recpiiniments.  As  the  Agency  began 
analysis  of  the  public  comments  it 
received  on  the  propo.sed  regulations, 
the  Food,  Uonservation.  and  Fnergy  Act 
of  2008,  more  commonly  known  as  the 
2008  Farm  Bill,  was  working  its  way 
through  Congre.ss.  The  pro])o.sed  rule 
and  key  aspects  of  the  ))ubiit:  comments 
were  shared  with  Uongre.ss  during  its 
deliberations,  and  the  majority  of  the 
pro]Josed  changes  in  the  proj)o.s»!d  rule 
were  incorj)orated  into  the  legislation, 
with  some  modifications.  For  instance, 
the  propo.sed  rule  lowered  the  ecpiitv 
re{|uirement  from  20  percent  of  the  loan 
value  to  10  ])ercent.  Uongress  enacted 
that  change. 

Other  cnang(!s  the  ('.ongress 
incorporated  included  several  new 
restrictions  not  found  in  th(!  2002  Farm 
Bill.  The.se  w(!re  in  res])onse  to  growing 
])ublic  criticism  of  federally  funded 
competition.  I'drst,  funding  is  restricted 
in  ar(!as  that  contain  3  or  mon! 
incumbent  .service  providers,  which  is 
defiiKid  as  serving  not  less  than  .5 
l)ercent  of  the  pro])o,sed  service  area  for 
each  existing  service  provider.  Second, 
a  re(iuirement  was  added  that  at  least  25 
])ercent  of  the  households  in  the 
])ro])osed  .service  area  do  not  have 
access  to  more  than  one  incumbent 
.service  ])rovider.  And  third,  for 


incumbent  service  ])roviders  that  were 
merely  uj)grading  tlie  (piality  of 
broadi)and  service  in  their  existing 
s(!rvice  territory,  tlu!  ])rior  restrictions 
on  c:ompetition  (ie.,  3  or  more  ])roviders) 
would  be  waived. 

In  res])onse  to  the  debate  on  what  was 
rural,  the  2008  Farm  Bill  nilaxeil  the 
restriction  to  allow  urbanized  areas  that 
were  not  adjacent  ami  contiguous  to 
ar(!as  with  a  |)opulation  of  more  than 
50.000  inhabitants  to  be  eligible  for 
funding.  And  lastly,  the  2008  Farm  Bill 
incor]K)rated  the  concept  of  not 
r(!(]uiring  market  stiulies  for  apjilicants 
that  r(!lied  on  a  ])enetration  rate  of  less 
than  20  jiercent  for  the  loan  to  b(! 
feasible. 

In  the  public  interest  of  having  a 
Broadband  Program  in  ])lace  to  cpiickly 
address  the  needs  of  the  hundreds  of 
applications  that  were  not  funded  under 
the  Recovery  Ac;t,  and  in  light  of  the  fact 
that  the  great  majority  of  changes  herein 
are  mandated  by  the  2008  Farm  Bill,  or 
have  been  ])roj)o.sed  in  the  Agency’s 
l)rior  rule,  put  out  for  comment,  the 
Agency  proceeded  forward  with  c(!rtain 
changes  to  the  Broadband  Loan  Program 
by  ])ublishing  an  interim  rule  in  the 
Federal  Register  at  70  FR  13770,  on 
March  14.  2011. 

(i.  (ionnnents  and  Responses 

In  its  Interim  Rule,  j)ublished  in  the 
Federal  Register  March  14,  2011  at  70 
I-’R  13770,  the  agency  reejuested 
comments  regarding  the  new  procedur(!s 
implementing  the  2008  Farm  Bill.  The 
agency  received  .seven  .sets  of  comments 
from  the  following  organizations/ 
individuals; 

•  Nntioned  (iahle  (r 
Teleconnnnnicotions  Association 

•  Eastern  Rural  Telecom  Association 

•  United  States  Telecom  Association 

•  The  Associations  (Western 
Telecomm  nnications  Alliance: 
Organization  for  the  Promotion  and 
Advancement  of  Small 
Telecommunications  Companies:  and 
Nationed  Telecommunications 
Cooperative  Association ) 

•  Monte  R.  Lee  and  Company 

•  XATel  Communications 

•  facivn  Ree 

’fhe.se  comments  have  been 
summarized  and  addres.sed  below; 

Broadband  Lending  S])eed 

Comment :  Severn]  res])ondents  took 
issue  with  the  definition  of  Broadband 
Lending  Speed.  The  res])ondents 
asserted  that  the  differcintiation  in 
speeds  proposed  between  wireline  and 
wirele.ss  technologies  is  in  violation  of 
the  agency’s  “technology  neutral” 
mandate  and  .should  be  eliminated. 
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Several  respondents  al.so  stated  that  the 
initial  speeds  .set  forth  in  the  Notice  of 
Funds  Availability  (NOFA)  are  too  low 
and  mn.st  he  increased  to  keep  pace  with 
the  rapidly  growing  need  for  increased 
consumer  handwiclth  demands.  One 
respondent  said  the  hifnrcation  hcitween 
wireline  si)e(!d  and  wirele.ss  s|)eed 
would  create  a  “rural — rural  divide.” 
subjecting  .some  areas,  mainlv  tlu;  most 
rural,  to  a  lower  standard. 

liasjjoiisi^:  With  regard  to  the  charge 
that  the  agency  is  in  violation  of  its 
“technology  neutral”  mandate.  RIJS 
believes,  in  fact,  that  it  is  protecting  this 
mandate  by  establishing  different 
performance  thresholds  based  on  the 
limitations  of  different  technologies. 
S])ecifically,  in  the  preamble  to  the 
interim  rule  published  in  the  Federal 
Register  March  14,  2011  (70  FR  13770), 
the  agency  states:  “In  order  to  treat  all 
emerging  technologies  ecpially,  the 
Agent:y  may  designate  a  difhirent 
broadband  tending  speed  for  fixed  and 
mobile  broadband  service.”  Further,  this 
|)olicy  is  consistent  with  the  statutorv 
directive  j)rovid(;d  in  the  2008  Farm  Bill 
(Put).  L.  110-234):  “The  Secretary  shall 
not  establish  rerjuirements  for 
bandwidth  or  speed  that  have  the  effect 
of  ])recluding  the  use  of  evolving 
technologies  a])])roi)riate  for  rural 
areas.”  One  of  the  intents  of  this 
])rovision,  as  interpreted  by  the  agency, 
is  to  allow  financing  in  areas  where  it 
is  financ:ially  unfeasible  to  build 
wireline  facilities,  by  allowing  the 
agenc:y  to  fund  a  more  economical  (if 
shorter  term)  solution,  such  as  the 
expansion  of  mobile  broadband  service. 
'I'o  leave  the.se  areas  stranded  will 
clearly  produce  the  undesirable  effect  of 
a  “rural — rural  divide.” 

With  regard  to  the  overall  Broadband 
Lending  Si)eeds  being  set  to  low  (or 
slow),  this  definition  establishes  a 
minimum  threshold,  not  a  maximum. 
Further,  the  agency  will  continue  to 
monitor  and  a.ssess  technological 
advances  and  bandwidth  demands  and 
adjust  the  definition  accordingly. 

Prioritization  of  A])])lication  Processing 

Qmn/ien/;  One  res])ondent 
recommended  that  the  projects  that 
exhibited  the  greate.st  “scalahilitv” 
should  he  given  the  greate.st  prioritv  in 
the  ])roce.s.sing  (inene — defining 
scalability  as  “tho.se  (projects]  that  can 
he  easily  and  relatively  inex])en.sively 
upgraded  to  reflect  increased  consumer 
demand  for  more  bandwidth.”  Another 
respondent  objected  to  the  jjrioritization 
.section  of  the  rule,  stating  that  “RDS 
should  narrow  the  scope  of  the  program 
by  providing  funding  for  only  areas  that 
are  Priority  1  or  2.”  In  addition,  the 
re.s])ondent  recpiests  that  RUS  count  all 


providers  in  a  j)ropo.sed  service  territory 
when  determining  eligibility  and 
prioritization,  not  jn.st  those  providers 
that  responded  to  the  public  notice. 
Further,  this  respondent  .said  “RU.S  also 
should  count  new  broadband  services 
that  plan  |em])hasis  added]  to  launch 
within  the  next  12  months,  e.g.,  4(j 
wiivlf^ss  sarvictis.  ” 

I{(;s})()ns(^:  Achieving  a  fair  and 
unbiased  ])rioritization  method  is 
difficult  at  best,  ])articnlarly  in  an 
industry  as  diverse  in  .service  ])roviders 
and  technologies  as  the  broadband 
industry  is.  The  agency  has  clearly 
])laced  the  highest  jn  iority  on 
applications  proposing  to  serve 
unserved  areas.  Further,  tho.se  areas 
where  three-rjiiarters  of  the  households 
do  not  have  access  to  broadband  service 
are  the  2nd  level  of  prioritv.  Bevond 
that,  applications  with  a  varying  mix  of 
imserved  and  served  hoiisehohls  and 
that  are  within  the  statutory 
re(|uirements  (between  2.5  percent  and 
74  ])ercent  served)  will  he  processed  as 
received.  As  can  be  seen,  the  agency  has 
clearly  e.stablished  a  ])rioritization 
regime  that  targets  the  greate.st 
])roportion  of  unserved  households. 

Regarding  the  i.ssne  of  factoring 
“scalability”  into  prioritization  process, 
the  agency  does  not  believe  this  is 
practicable  in  kee])ing  with  its 
“technology  neutral”  mandate. 
.Specific;ally.  different  technologies  have 
different  degrees  of  evolution 
capabilities  and  hence  different 
“scalability”  rerpiirements  that  are  not 
comparable. 

With  regard  to  the  number  of 
incumhent  .service  providers  within  a 
pro])osed  service  area,  the  agency 
intends  to  use  all  available  resources  to 
identify  incumbents,  including 
knowledge  of  the  existing  territory 
through  field  .staff  visits,  as  well  as  state 
and  federal  mapping  resources,  such  as 
the  National  Broadband  Map.  When 
determining  whether  an  area  is  eligible 
for  financing,  the  agency  will  rely  on 
respon.ses  to  the  applicants'  pro])osed 
funded  service  area  maps  from 
incnmhents.  The  agency  thrt)ugh  its 
own  com|)etitive  analysis  mav  identifv 
other  providers  that  (Md  n{)t  respond  to 
the  public  notice.  In  determining  the 
feasibility  of  a  project  in  such  a 
situation,  the  agency  would  of  course 
factor  in  all  identified,  non-respondent 
service  ])roviders. 

Finally,  attempting  to  consider  future 
deployment  of  a  certain  level  of 
hroadl)and  servit:e  is  not  practical. 
Relying  on  advertised  deployment  has 
I)roven  to  he  inaccurate  in  many 
instances. 


Fuhlic  Notice  Process  (Notification) 

Comnwnt:  One  respondent  objected  to 
the  3()-dav  notification  window  within 
which  existing  service  providers  can 
provide  notice  that  they  are  ])roviding 
.services  in  the  applicant’s  proposed 
service  territory.  .Spec;ificallv.  the 
respondent  stated  that  30  days  was  not 
sufficient  enough  time  to  conduct  a 
manual  search  of  the  agencv’s  database 
to  determine  on  an  ongoing  basis  if 
indeed  an  ap})lication  had  been  filed  to 
.serve  an  existing  entity's  territorv.  The 
re.s))ondent  recommends  that  eitlier  the 
agency  increa.se  the  timeframe  to  45  to 
()0  days  or  create  an  internet-based 
subscription  service  that  would 
automatically  alert  subscribers  to  that 
service  that  an  application  had  been 
filed  in  a  particular  serx  ice  territory. 

/?e.s7J077.s'e;  The  agency  has  e.stablished 
a  subscription  service.  .See  www.http:// 
bi'OddlmndHaarch.sc.egov. usdci.gov/. 

RlkS  Protection  of  Previously  Funded 
Entities 

Couiiiwnt:  (hw  respondent  was 
supportive  of  the  policy  of  “not  loaning 
against"  exi.sting  RII.S  borrowers.  One 
re.s])ondent  strongly  opposed  this 
policy,  .stating  this  “*  *  *  prohibition 
on  funding  areas  served  by  existing  RIKS 
recipients  demonstrates  that  the  agency 
recognizes  that  subsidized  entrv  has 
negative  conseciuences  for  incumbent 
j)roviders  serving  the  same  area.” 

l{os/)onso:  The  agency's  ])olicy  of  “not 
lending  again.st  it.self  ’  is  primarily 
designed  to  ])rotect  taxpayer  inve.stment 
in  publicly  funded  areas.  However, 
borrowers  are  expected  to  maintain 
inve.stment  levels  sufficient  to  ensure 
that  borrowers  provide  modern 
broadband  services.  If  it  becomes 
apparent  that  ])reviou.sIy  funded 
borrowers  are  not  ])roviding  adequate 
broadband  service  and  meeting 
customer  demands,  the  agency  will 
revisit  this  policy.  .So.  if  necessary  in 
order  to  expand  access  to  an  area  where 
an  RU.S  borrower  is  not  ])roviding 
adecpiate  broadband  .service,  the  Agency 
may  lend  against  its  borrower. 

.Similarly,  this  is  the  reason  why  the 
Agency  may  make  loans  where  an 
exi.sting  entitv  is  |)roviding  .some 
broadband  service  but  limits  its  service 
territory  only  to  the  more  dense  areas 
(in  town).  A  loan  that  leverages  in  town 
customers  revenues  in  order  to  expand 
service  bevond  town  limits  can  achieve 
greater  access  for  more  sparsely 
])opulated  rural  areas. 

Prom])t  Review  of  Loan  Aj)plication.s 

(k)nuu(uit:  One  re.s])ondent  called  on 
the  agency  to  “review  a})plications  in  a 
timely  fashion.”  Specifically,  the 
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resj)ondent  supported  a  IttO-day 
deadline  for  application  proc:essing. 

liosponsi^:  The  (piality  and 
■‘completeness"  oi  aj)plications  play  a 
vital  role  in  the  ability  of  the  agency  to 
promptly  process  loans.  I’liose 
a])|)lications  that  an;  com])lete  and 
contain  all  of  the  reciuired  supporting 
information  and  doiannentation  can  he 
proce.ssed  more  (pnckly.  Applications 
with  missing  information,  for  example, 
cause  major  delays. 

The  Agency,  through  this  rulemaking, 
has  clearly  estahlished  what  constitutes 
a  complete  ai)i)lication.  All  other 
applications  will  he  promptly  returned. 
RU.S  strives  to  offer  the  he.st  customer 
service  and  will  continue  its  goal  to 
provide  shorter  ap])lication  processing 
times.  Both  the  agency  ami  the 
applicants  share  the  responsihility  for 
ensuring  jirompt  a])plication  ])rocessing. 

Additional  (lash  Requirement 

(lonujie/j/;  One  respondent,  while 
recognizing  “the  need  to  recpiire 
additional  constraints  on  newlv  formed 
and  under  ])erforming  comjjanies," 

.stat(!d  that  allowing  only  .50  percent  of 
the  projected  revenues  as  a  contrihution 
to  the  "Additional  (lash  Re(juirement" 
|)rovision  was  too  hurden.some  and  most 
likely  would  result  in  infeasible 
applications.  I'he  resjjondent 
recommended  that  a  leniency  t(!st 
should  he  (istahlished  for  (ixisting 
com|)anie.s  that  project  negative  cash 
flow  for  material  reasons  (such  as  tax 
planning.  c:ash  n.sed  for  other 
Inisimjsses.  etc.).  In  addition,  the 
respondent  ex])res.s(>d  conc:ern  regarding 
the  co.sts  of  video  content,  arguing  that, 
for  many  rural  providers,  video  .service 
is  not  a  revenue  producer,  hut  ratluir  is 
offenul  as  a  means  to  increase  overall 
suhscriher  |)enetration  rates.  As  such  the 
respondent  proposed  eliminating  50 
percent  of  the  exj)en.se  j)rojection 
associated  with  ])roviding  video  service 
when  determining  the  additional  cash 
reciuinanents. 

l{es[)onsH:  Rather  than  ])enalizing 
start-ups  or  companies  exj)eriencing 
shortages  of  cash  flow,  the  additional 
cash  ixuiuireimmt  provision  allows 
applicants  that  are  in  a  weak  financial 
situation  to  maintain  eligihilitv  hv 
providing  a  method  for  augmenting 
their  security  for  the  ])roj(!ct  and 
increasing  the  likelihood  that  the  ])roject 
can  he  completed.  Hence,  it  provides  an 
avenue  for  moving  le.ss  stable  projects 
forward. 

With  regard  to  video  expenses,  the 
agency  .sees  no  nsason  to  arbitrarily 
“reduce”  any  expense  category.  In  fact, 
for  the  reason  oftered  by  the  nispomhmt. 
if  revenues  to  he  derived  by  the 
incurrence  of  such  an  expense  are 


insufficient  to  cover  that  (;xp(;n.s(;. 
decreasing  the  ex|)en.se  cat(>gory  in  the 
pro  forma  onlv  inflates  or  ovcastates 
profits  in  what  may  he  an  otherwis(! 
unprofitahle  propo.sal. 

(lovermnent  Subsidized  (lomjjetition 

(.’on/yjimj/;  One  res|)ondent  ohjectcui 
strongly  to  what  it  referred  to  as  the 
"continuing  problem  of  RU.S 
suhsitlizing  hroadhand  deployment  in 
areas  where  other  providers  alnuidy 
offer  broadband  service.”  The 
respondent  argues  that  in  a  competitive 
environment,  "a  program  in  which  a 
government  agtmcy  funds  one  set  of 
com])etitors  against  other  com])anie.s 
that  have  invested  private  capital  to 
])rovide  the  same  service  in  the  same 
geographic  arcias  is  wholly 
inapj)ropriate  and  should  he 
terminated.”  The  respondent 
recommended  that  a  conqjetitive  award 
]3roce.ss  he  u.s(;d  to  target  un.served  areas 
with  grant  fund.s — those  being  areas  that 
cannot  on  their  own  support  a  business 
ca.se  to  attract  investment.  The 
res])ondent  also  noted  that  loans  were 
allowed  to  he  made  in  areas  when;  two 
existing  providcns  are  offering  service, 
because  the  statute  (Farm  Bill)  provides 
for  such  a  .scenario,  (ating  an  extreme. 
hy])othetical  lixanqile.  the  r(!S])ondent 
noted  that  even  though  one  ])rovider 
may  he  cunxmtly  offering  service  to  100 
percent  of  an  anxi  and  the  other 
provider  is  offering  service  to  25  pta'cimt 
of  the  same  area,  tin;  ])rovision.s  of  the 
Farm  Bill  would  enable  a  third  provider 
to  he  fumhul  in  the  .same  anui.  Finally, 
the  resjjondent  stated  that  “RU.S  should 
amend  the  rules  to  mak(!  c:lear  that 
(loans  to  companies  fori  upgrades  (as 
ojjposed  to  new  service;  territory]  an; 
subject  to  the;  same  r(;(|uirement.s  as  (for 
loans  for]  initial  builds.”  The 
respondent  requested  that  this 
|3erceived  “loo])hole”  he  closed. 

Rosponsa:  At  its  base;,  the;  number  of 
incumhent  service  providers  nu;relv 
e.stahlishes  whether  a  pro])o.sed  service 
territory  is  eligible  or  not.  It  in  no  wav 
imj)lies  that  fund.s  would  he  awarded, 
since  other  fai;tors  affecting  feasibility 
(like  competition  and  service  offerings) 
must  also  Ix;  considered.  In  the  example 
offered  (however  imjjracticahle).  most 
likely  a  loan  would  not  lx;  feasible 
unl(;.ss  the  inc:umlx;nts’  services  w(;r(;  of 
such  poor  (|uality  that  a  new  entrant 
would  lx;  welcome  and  would  easily 
take  away  .sul).scrilx;rs.  The  res])ondent 
also  recommends  that  the  agency  use 
grant  fund.s  to  target  tho.sc;  ar(;a.s  de(;med 
undesirable  and  left  un.served  by 
incumbents,  noting  that  a  “business 
case”  cannot  lx;  made  for  these  areas. 
First,  the  2008  Farm  Bill  does  not 
provide  any  grant  authoritv  for  the 


Broadband  Program.  'Phis  is  precisely 
why  it  is  ])ermi.s.sil)le  for  ap])licants  to 
lx;  able  to  provide  .service  where  some 
service;  alr(;ady  exists.  The  Treasury  rate 
gov(;rnment  financ:ing  provides  for 
continued,  long-term  investment  while 
leveraging  private  capital  in  a  fiscally 
r(;.spon.sihh;  mannei  .  The  ability  of  an 
a|)])licant  to  ri;ach  out  te)  long  ignored. 
un.serv(;d  hou.s(;holds  outside  “tlu; 
business  case”  of  incumh(;nt.s  relies  on 
tlu).s(;  applicants  finding  a  balance 
lx;tw(x;n  low  cost  and  high  cost  service; 
territeeries.  whie:h  will  e;re;ate;  se)me; 
ehq)lie:ative;  (hut  ne;e:e;.ssarv)  .se;rvie:e; 
iireas. 

With  re;garel  to  iq)graele;.s  within  an 
ine:umhe;nt’s  own  serviex;  territeery.  this 
alle)w.s  the)se;  areas  te;  keep  pae:e;  with 
tee:hnole)gy  im])rovenu;nls  and  to 
iqignxle  fae:ilities  basexl  exi  e;uste)me;r 
elemanel.  Again,  this  (like  the  number  e)f 
se;rvie:e;  preevielers)  is  an  eligibility 
eaiteriexi.  It  ele)es  not  guarantee  funeling. 
Shoidel  the;  ce)mpe;titive;  e;nvironme;nt 
ne)t  .suppe)rt  a  new  leean.  the;  le)an  wendel 
ne)t  lx;  inaele. 

Dise.eeunt  U.SF  anel  1(X]  Re;ve;nue;.s  in 
Feasibility  Analysis 

(jOiniiifUit:  One;  re;si)e)neie;nl 
e;ne:e)ur;ige;.s  the;  age;ne:y  te)  “re;e;e)n.siele;r 
he)w  it  evaluates  the:  husine;.ss  e;a.se;  leer 
ap])lie:ants  that  are;  he;avilv  ele;])e;nele;nt 
exi  high-e:e)st  univer.sal  se;rvie:e;  .su])pe)rt 
anel  inte;re:arrie;r  e:e)mpe;n.satie)n” 
re;ve;nue;.s.  The;  re;.spe)nele:nt  argueel  theit 
“the;  way  that  RU.S  e:e)n.siele;rs  USP' 
re;e:e;ipt.s  takes  e)n  even  me)re;  urge;ne;y  in 
light  eif  the;  FfXPs  pre)pe).s;ds  te;  relbrm 
the;  high-e:e)st  unive;r.sal  se;rvie:e;  su])pe)rt 
re;gime;."  The;  re;s])e)nele;nt  e;nce)urages 
RU.S  to  elisexiunt  the;  amount  e)f  any 
high-e:e).st  sujjport  when  assessing 
finanedal  fe;a.sihility.  The  re;.spe)nele;nt  hael 
similar  e;one:e;rn.s  with  re;spe;ct  te) 
inte;re;arrie;r  e;ompe;nsatie)n  re;ve;nue;.s. 
Further,  tlu;  res])e)ndent  encourageel 
RU.S  not  to  awarel  any  new  loans  until 
the;  interim  rule  is  final  anel  the;  F(X 
me)ve;.s  fe)rwarel  anel  presumablv  re;.se)lve;.s 
the;  USF/ICC  reforms. 

H(^sponsH:Thc  Agene;y  is  weerking 
e:le)se;ly  with  the  F(X1  te)  ensure;  that  rund 
e:e)mmunitie;s  e;e)ntinue;  to  rex.eive  ae:e;e;.ss 
to  l)re)aell)anel  se;rvie;e;s.  In  light  of  re;e:e;nt 
ae:tie)ns  by  the;  F(Xk  the;  Age:ne;v  is 
revising  its  unelerwriting  pre)e:e;elure;.s  te) 
e:e)rre;.s])e)nel  with  new  F(X1  prine;i])als 
re;gcireling  univer.sal  .se;rvie:e;  re;ve;nue;.s. 

Navigant  .Stuely 

Coniiiwiil :  Oiw  respondent  asse;rts 
that  “the;  inte;rim  rules  pe;rpe;tuate;  many 
e)f  the;  .same;  pre)hle;m.s  that  have;  ])lague;el 
the  Bre)aell)anel  Leean  Pre)gram  for  the;  last 
ele;e:aele;  anel.  absent  e:hange;.s.  will  ne)t  he; 
an  effective;  me;e:hanism  for  ae:hie;ving 
the;  national  ge)al  of  unive;r.sal  breeaelbanel 
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activity.”  Tlie  res])ond(!ut  claims 
(locumontation  in  sii])])ort  ol  this  in  a 
Hiport  prepared  l)y  Dr.  Jcdfery  Eisenach 
and  Kevin  Caves  of  Navigant 
Hconoinics.  t  he  r(!])ort  was  issued  as  an 
assessment  of  the  American  R(!- 
investment  and  Recovery  Act  (Rticoverv 
Act)  8roadl)and  Initiatives  Rrogram 
(Ifll^).  Th(!  respondent,  in  referencing 
the  report,  claims  that  “RIIS 
consistently  has  provided  l)roadl)and 
funding  to  entities  in  areas  where 
l)r<)adhand  already  is  made  available  hy 
i;al)le  o|ierators  and  other  hroadhand 
l)roviders  without  government  subsidy.” 
in  addition,  the  re])ort  states  that  RIIS, 
in  its  Recovery  Act  program,  defined 
eligibility  for  Bll’  funding  based  on  the 
p(!rcentage  of  geogra])hic  area  that  was 
unserved,  rather  than  tin;  ])(;rc:entage  of 
households  that  were  unserved. 

Rf^sponsn:  As  the  study  was  related  to 
the  BIR  program,  its  findings  are  not 
a])plicat)le  to  this  final  rule  proceeding. 
The  BIB  program  was  a  one-time 
funding  opportunity  under  the  Recovery 
Act  and  has  concluded.  No  new 
apj)lications  or  financing  will  occur 
under  that  program.  However,  since  the 
issues  rai.sed  imply  that  tlu;  RIIS,  in  its 
imj)lementation  ol  this  final  rule,  is 
acting  in  a  manner  inconsistent  with  its 
statute  im])lementing  the  Farm  I3ill 
l)rogram,  we  address  the  concerns  raised 
in  the  report  below. 

The  study,  Hvahuiting  tha  (k)st- 
Eflhcfiveness  of  RIJS  Broadband 
Subsidies:  Three  (Jose  Studies,  suffers 
from  a  numher  of  fundamental  flaws: 

1.  The  study  fnjquently  miscpiotes, 
misinterprets,  or  mi.sattrihutes  statutory 
and  regulatory  language  associated  with 
rural  hroadhand  development. 

2.  The  study  creates  a  more  lenient 
definition  of  what  it  considers  “.served” 
than  is  used  by  RIIS,  or  the  FCC  to 
supjjort  its  claim  that  BIB  projects 
provide  duplicative  service. 

3.  'rhe  study  relies  heavily  on  data 
that  became  available  only  after  the  BIB 
application  evaluation  proce.ss  had  to  he 
comj)leted. 

4.  The  study  employs  (]uestional)le 
metrics  to  determiiK!  key  statistical  data. 
These  Haws,  individually  and  when 
taken  together,  jnoduce  meaningful 
inaccuracies  in  both  the  evidence  and 
arguments  in  the  study.  When  claims 
within  the  .study  are  compared  to  the 
ndevant  legislation  and/or  information, 
it  is  clear  that  the  studv's  conclusion — 
that  RIIS’  ARRA  hroadhand  ])rogram 
.served  areas  that  it  should  not  have — is 
inaccurate.  RIIS  complied  with  all 
a])j)licahle  legislation  using  information 
available  at  the  time  of  the  application 
assessments. 


1.  Mi.sr(!pre.sentation  of  ARRA’s  Goals 

'rhe  study  claims;  “ARRA  recjuires 
that  NTIA  and  RIIS  limit  funding  to 
‘unserved’  or  ‘underserved’  areas,  and 
.spec:ifically  instructs  RU.S  to  give 
priority  to  un.served  annis”  (j).  2).  'I’he 
study  goes  on  to  state  that  BIB  ])rovides 
duplicative  service  to  arinis  that  already 
have  broadband  access,  and  therefore 
RIIS  did  not  limit  funding  to  unserved 
and  underserv(;d  areas. 

'I’lu;  claim  above  misrejiresents 
ARRA’s  retjuirements  regarding 
hroadhand  development  and  RIIS’ 
administrative  role  under  BIB.  ARRA 
does  requin;  that  BIB  funds  be  used  to 
serve  areas  with  limited  access  to 
hroadhand  .service,  reciuiring  that  “at 
least  75  ])erc(;nt  of  the  area  to  be  served 
by  a  project  receiving  funds,  grants,  or 
loan  guarantees  .shall  he  in  a  rural  area 
without  sufficient  access  to  high  speed 
broadband  .service  to  facilitate  rural 
economic  development”  However,  it 
does  not  limit  funding  to  un.served  and 
underserv(;d  areas.-  In  fact,  ARRA 
ex])licitly  allows  np  to  2.5  percent  of  the 
])roject  area  to  be  in  areas  that  have 
hroadhand  .service.  When  evaluating  BIB 
applications,  RII.S  used  available 
information  to  follow  ARRA  guidelines 
to  ensure  that  all  .service  areas  complied 
with  this  recpiiremenl. 

In  addition,  ARRA  j)rovides  “that 
l)riority  for  awarding  such  funds  shall 
t)e  given  to  project  apj)lication,s  for 
hroadhand  systems  that  will  deliver  end 
users  a  choice  of  more  than  one  service 
provider.”  Awarding  funds  to  provide  a 
choice;  of  more;  than  one  service 
l)rovider  will,  by  definition,  involve 
funding  projects  in  areas  where  some 
service  alr(;ady  exists. 

2.  L(;nient  and  Mi.sattributed  Definition 
of  Un.served 

The  study  exaggerates  the  extent  of 
diq)licative  services  hv  using  a 
definition  of  broadband  speed  that  is 
not  consi.stent  with  ARRA’s  economic 
development  goals. 

'I’he  study  apj)lies  a  misleading  label 
of  “RIIS  definition”  to  the  notion  that 
an  unserved  housing  unit  is: 

"an  occupied  housing  unit  not  passed  l)v  (a) 
\vir(;liu(;-l)as(;d  broadband  servic.(;s  (c.al)b;  or 
D.SL):  or  (b)  fix(;d  wirel(;ss  broadl)and 
services.”  ()).  1 9)  ■* 

-  Unserved  and  iinderserviul  are  not.  as  the  report 
iTiiplies,  K(;(:overv  Act  l(Mins.  'I’liev  \v(!re  delined 
and  nsial  bv  KII.S  in  1511’  NOI'  As  1  and  2. 

‘Tlie  sindv's  mislabeling  otibe  "Rll.S  didinition" 
ol  "unserved"  does  not  rebinmeu!  either  NORA,  both 
ol'wbicb  explicitly  deline  the  term.  Instead,  this 
niisattribut(!d  delinition  is  supported  in  Ibotnote  7 
of  p.  :t  of  the  stiidv:  "  I’be  fixiid  windess  broadband 
services  u|)on  which  we  basi;  covinage  estimates 
satisfy  tin;  7(>a  kb|)s/2()()  kbps  standard,  and 
tbendore  are  inclndtul  in  our  anaivses  of 
households  served  under  llu;  KlIS  fUdinition". 


Howovor,  this  dofinition  is  incorrect. 

BIB  NOFAs  #1  and  #2  (74  FR  33104,  7/ 
0/00  and  75  FR  3820,  1/22/10. 
ruspuctivoly)  offer  different  definitions 
of  “un.serv(;d”.  hut  neither  excludes 
tnohile  hroiidhand: 

.\()FA  #/  clefinilion:  "v.empnsr.d  ofon(;or 
more  contiguous  C{;nsus  blocks  \vb(;r(;  ill  Iciisl 
of  bousebolds  liick  iicc(;.ss  to  lacililies- 
biisiid.  I(;rr(;strial  broadbiind  servict;.  either 
fixed  or  mobile,  at  llu;  ininiimun  broiidliiind 
sptiod:  btl  loiist  7ti8  kbps  do\vnstn;ain  and  at 
l(;asl  200  kl)])s  upstr(;ain  to  {;nd  u.s(;rs.  or 
providing  sulfici(;nl  capiic:ity  in  a  middli; 
inilo  proj{;ct  to  siqiport  tin;  jirovision  of 
liroadliand  .service  to  end  us<;rsl."  ‘ 

\'()FA  tt2  definition:  "ii  service  ari;a  with 
no  access  to  facilities-liiised  terrestrial 
liroadtiand  service,  either  fixed  or  inoliile.  at 
the  inininunn  broadband  transmission  sp{;ed 
lilt  least  708  ktqis  downstr(;ain  and  at  least 
200  kl)])s  upslr(;am  to  (;nd  users,  or  ))roviding 
sufficient  capacity  in  a  middle  mile  jirojecl 
to  support  the  jirovision  of  liroiidbiind  s(;rvice 
to  end  us(;rsl.  A  premises  has  acc(;ss  to 
liroiidbiind  service  if  it  can  readilv  sutiscrilii; 
to  thill  .s(;rvice  iqion  reiiuest.”  ”’ 

RIIS’  definitions  of  un.served  are  not 
based  on  technology,  as  implied  by  the 
iticorrect  definition  stated  in  the  study. 
Instead,  RlIS’s  funding  decisions  were 
hiised  on  a  tuininunn  broadband  s])eed. 
h(;low  which  an  area  is  considered  to  lx; 
without  “sufficient  acce.ss  to  high  sprted 
hroiidhand  service  to  facilitate;  rural 
ecotiomic  development.”  '* 

In  developing  tne  BIB  program.  RIIS 
determin(;d  that  broadbiind  sjieeids 
below  788  klips  downstreiim  and  200 
kbps  up.stream  to  end  users  would  not 
he  suitable  for  economic  development 
jmrposes.^  BIB  funding  decisions  were 
made  using  information  available  at  the 
time  of  application  review  on  the 
existence  of  .service  availability  at 
speeds  reaching  at  least  this  minimum 
level  of  .service.  The  study’s  analyses, 
however,  do  not  utilize  data  for  .servici; 
availability  at  this  minimum  speed. 
Instead,  the  study’s  analyses  accept  a 
000  kbps  thre.shold  that  does  not  meet 
the  minimum  speed  determined  to  be 
suitable  for  economic  develojmient 
imrjioses.  Tables  Four.  Six,  and  Eight  of 

■'.S'(,-c  l'i!(l(;ral  Regisler.  74  k'R  :i;il()4.  Notices, 
Department  of  Agriculture  Rural  Utilities  .Service 
RIN  (l.')72-ZAin.  Ilroiidlxind  Inilicilivi's  R/ograiii. 
(lefiuitious  for  "unserved"  and  "broadband". 
Henuifter  referriHl  to  as  NOK.A  #  I . 

'■.Sec  Federal  Register,  7,'>  FR  :iK2(),  Notices. 
I)e|)artuieut  of  .Xgriculture  Rural  Utilities  .Service 
RIN  ().572-/,AOI.  Hnxitllxind  Inilidtivos  Frogmin. 
(lefiuitious  for  "unserved"  and  "broadband". 
Hereafter  referred  to  as  NOF.\  #2. 

''See  the  Anu-ricdn  Iteeoven'  inid  Iteinveslnienl 
.■\el  dl  200(1. 

^  rliis  standard  was  (;stablisbed  following  the 
FUU's  delinition  of  "Basic  Broadband"  service, 
defined  as  a  connection  speed  ti(;r  of  between 
7(i8Kbi)s  and  l.S.Mbps.  .See  FCC  ()8-KH.  )ime  12. 
2tH)H.  .Statement  of  Uliairman  Kevin  ).  Martin.  Pg. 
4:i. 
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the  study  and  the  associated  Figures 
'i’hri!e.  S(!ven,  and  Ten  are  tluinihv  all 
inaccurate  because  they  count  services 
at  soeeds  under  7(>8/2()0  kt)])s. 

Tlie  study  iiirther  asserts  that 
technology  will  soon  he  updated  to 
exceed  the  FCC  established  708  kbps 
threshold,  and  therefore  should  have 
l)(!en  included  in  RIJS’  considerations 
njgardless  of  the  technologv's  current 
sj)eed.  However,  a  fair  and  rea.sonahle 
evaluation  of  ap])lications  by  RliS  could 
not  have  Ixuni  made  using  futun!. 
|)roj)o.sed,  unconnnilted  investment 
possibilities. 

8.  Information  Available  After  the  BIF 
Application  Evaluation  Process 

The  following  tables  and  figures  cite 
information  that  became  available  after 
the  1311’  application  evaluation  process: 
the.se  graj)hics  are  the  foundation  for  the 
study’s  arguments  ami  conclusions; 

•  Tables  Four.  Six.  and  Eight  of  the 
study  make  use  of  data  from  NTlA’s 
S'ational  Broadlnmci  Map  (NI3M).  which 
was  not  available  at  the  time  of  the  1311’ 
application  evaluation  proc(!ss. 

•  Figure  Six  cites  the  Kansas 
(A)ipoi'ation  (A)inniissi()n.  Baport  to  tha 
Ijfoislatnm  I{a>>ar(iin<>  tho  Availability  of 
Broadband  Sarvicas  in  tha  State  of 
Kansas  (lannarv  201 1 1.  which  is  after 
the  1511’  ap])lication  evaluation  process 
was  com])lete. 

•  (iabla  Baetbook  is  cit(;d  for 
Figures  2.  .'3.  .5.  and  7.  The  studv  does 
not  include  the  date  of  the  edition  iiscul. 
The  latest  edition  for  2011  was  released 
in  December  2010. 

Information  that  Ixtcame  available 
after  completion  of  the  application 
evaluation  pr(K:ess  is  not  relevant  for 
comparison  to  BIP  funding  decisions, 
which  were  made  using  the  information 
available  at  the  time  of  application 
nniew.  The  latest  information  c:an  ludp 
inform  futun!  funding  decisions  under 
other  programs,  but  are  not  relevant  for 
assessing  the  (piality  or  results  of  the 
1311’  decision  making  proces.ses. 

4.  Questionable  Analytical 
Methodologies 

In  order  to  estimate  the  cost  of  the  1311’ 
|)rogram  to  the  taxpayer,  the  re])ort  uses 
a  "cost  per  incremental  home  pas.sed” 
metric,  (iosts  did  not  involve  onlv 
extensions  of  (ixi.sting  networks,  for 
which  a  co.st  |)er  incremental  home 
pa.ss(!d  metric  might  he  appropriate. 
Instead,  the  entire  .scope  ol  the  1311’- 
fnnded  network’s  coverage  must  be 
considered  to  accurately  evaluate  the 
co.st  p(!r  home  passed.  The  "cost  ])er 
incniinental  home  pa.ssed”  metric 
would  only  he  appropriate  if  an 
applicant  were  an  incumbent  provider 
a])plying  for  funding  to  extend  and/or 


enhance  its  network  to  reach  unserved 
or  underserved  ar(!as.  Howtiver,  none  of 
the  three!  awards  examin(!d  in  the  study 
meet  this  condiiion. 

Another  approach  the  .study  uses  to 
calculate  the  "actual  taxpayer  cost”  is 
based  on  the  inter(!st  rat(!s  charged  to 
the  awardees  on  the  1311’  loans.  The 
study  argues  that  the  taxpay(!r  is  losing 
the  diffen!nce  in  inter(!.st  n!venue 
lx!tw(!en  what  could  have  h(!en  chargexl 
at  the  market  rate!  anel  the  ae:tual  inte!re!st 
rate  being  e:harge!el  to  awarelexKS.  The 
inte!re!.st  rate  e:harge!el  by  RUS  is  "expial 
to  the  e:o.st  of  horreewing  tee  the 
De!])artme!nt  e)f  Treasury  fe)r  eebligations 
e)f  e:om parable  maturity”.’*  This  aelhe!re!s 
to  the  ARRA  reejuirement  that  le)ans 
e:arry  the  interest  rate  as  elefined  in  the 
P’arm  Bill  2008.  The  .stuely’s  approach 
reinteMprets  the  law  and  suggests  that 
RUS  e;e)idd  behave  like:  a  e:e)mme!re;ial 
leneling  institution  by  e:harging  market 
rateis  e)n  the  1311’  leians.  Bv  using  a  mue:h 
higher  inte!re!st  rate:  to  e:aie:idate  tlie  te)tal 
taxpaye!!'  e.exst.  the  stuely  tluirehv  inflates 
the  e:e).st  pe!r  hou.selujlel  j)a.sse!el  in  Tables 
Five,  Seven,  and  Nine:.  As  it  is,  the  e:e)st 
per  te)tal  heeuseheelel  pas.se!el  e)f  e!ae:h 
pre)je!ct  in  the  stnely  is  le)wer  than  both 
the  RUS  anel  FUU  lx!ne;hmarks. 

The:  stuely’s  methoel  fe)r  estimating 
D.SL  l)ounelarie!s  is  similarlv  faultv. 
Appenelix  1  ecxplains  that  DSL 
heeunelaries  we!re!  deteMinineul  hv 
“generating  a  12.000  fex)t  raelius  " 
are)unel  “the:  le)e:atie)n  eef  the  elominant 
e:e!ntral  e)ifie;e!  e)f  e!ae;h  wire!e:e!nte:r.”  .Sue;h 
a  pre)je!e:te!el  radius  mexlel  e;anne)t  he:  use!el 
te)  i)re!elie;t  e:stimate  the  number  e)f  DSL 
suhscriheM’s  that  e;an  lx:  seippentexl  by  in- 
plae:e!  e!e]uij)me!nt.  The  12.000  ibe)t  radius 
is  te!e;hnie;ally  arbitrary  anel  no  usefid 
e;e)ncleisions  aheeut  potential  .ser  vice 
availability  e;an  he  elrawn  from  it  alone. 
The  stuely  su])j)lie!s  no  fae:ts  about  D.SL 
.se!rvie:e!  availability,  penetratiem  rates,  or 
c:e)nne!e:tion  sjX!e!els.  ne)r  eleeeis  it  sup])ly 
any  facts  abe)ut  route  mileuige,  wire 
gauge,  line  brielging  anel  tapping,  eer  any 
e)ther  infhie!ne;ing  te!e:hnie;al  elemients. 

'I’o  e!.stimate!  se!rvie:e!  e:e)ve!rage!  leer  fixeel 
wire!le!ss  bre)aelbimel  and  meibile  wireless 
broaelband,  the  stuelv  reliees  exe:lusivelv 
e)n  e:arrie!rs’  aelverti.seel  e:e)ve:rage  maiJS. 
RUS  e)))e!ne!el  anel  aelverti.seel  a  puhlie: 
e:e)mment  pexieed  for  anv  anel  all  existing 
j)re)viele!r.s  anel  e)the!r  stakelujlders  te) 
])re)viele!  infenniatie)!!  e)n  e:e)verage!  within 
the  arexis  propeeseel  by  1311’  applie:ants. 
RUS  re!e:e!ive!el  many  publie:  e.ennment 
re!S])onse!.s,  howe!ve!r  it  eliel  ne)t  take  those: 
e:e)mme!nts  ire)m  e:arrie!r  provielers  or 
eether  stakedieelelers  peirelv  at  fae;e!  value. 
In.ste:ael.  RUS  alse)  gathe!re!el  een-the- 
grounel  elata  anel  e)l)se!rvatie)ns. 
Meereeiver.  the  .steiely’s  analytie:al 

».S’cf  NOl’A  #1  and  NOKA  #2. 


ai)pre)ae:h  diel  not  diffeMentiate  betwe!(!n 
a  se!rvie;e!  pre)vide!d  via  a  wireless 
e;arrie!r'.s  e)wne!el-anel-e)])e!rate!el  nedwen  k 
and  .se!rvie:e!  that  is  preevideel  threeugh 
reeaming  agre!e!me!nts  with  thirel-])arty 
e)wn(!el  ne!twe)rks.  This  flaw  unele!rmine!s 
the  stuely's  e:onclnsions  that  deijend  on 
varieeus  me)bile!  wireless  carrie!r.s’ 
state!me!nts  that  8(1  and  4U  upgrades  are 
a  f(nt  accompli:  many  e)f  the!se!  rural 
networks’  ownex’s  weeulel  likely  have  to 
find  funeling  and  ele!ve!le)])  bu.sine!ss  e;ase!.s 
em  their  own  befeere  thew  e:e)idd  (or 
we)idel)  be  upgraeleel. 

5.  (ieniclusie)!!  and  Summary 

The  stuely’s  eaitiejue  is  .se:rie)u.sly 
tlawexl.  Des])ite!  an  eebvious  effeirt  to 
“c:he!rrv  ])ic;k”  three  extrexne  e;a.se 
stuelies,  the  .sourc:e  material  e:ite!el  in  this 
re!.six)n.se  elemonstrate^s  that  the  .study 
elid  not  sue;e;e!ssfully  ielexitifv  any 
ine:on.si.ste!ne:ie!S  be!twe!en  RUS’ 
aelministrative  de!e:isie)ns  and  the  ARRA 
legislatie)!!  or  broaelbanel  availability 
elata  at  the  time:  of  ajjplication 
e!valuatle)ns. 

Mise:e!llane!e)us 

(ionnnent:  One  resjxjnelent,  while 
ne)ting  the:  benefits  of  inte!rne!t  ae:e:e!.s.s, 
stated  that  the!y  are:  be!ne!fit.s  “of  a  inene 
aflluemt  .seH:iety  that  is  met  e:urre!ntly  in 
trillie)ns  of  elollars  in  elebt.”  The 
respeendent  re!e]ue!sts  that,  e:e)nsiele!ring 
the  high  e;ost.s  e)f  ])rogram 
aelministration,  implexnentation  .she)ulel 
be  elelayeel. 

Bcsf)onse:Thv,  agemey  a])])re:e:iate!s  the 
re!.s]X)nde!nt’s  e:one:ern.s.  Ileewenax'. 
broaelbanel  depleeyment  will  increxise 
e:e:onomic  deve!lo])ment.  raise  revenues 
ami  e:re!ate  je)b.s.  These  benefits  far 
outweigh  the  initial  e:apital 
e!X])enditure!s  e)f  buileling  this  ea  itical 
infra.structure  te)day. 

(iomnwnt :Onv.  responelent  te)e)k  isseie 
with  MEConneeit  Autheerity  in  Maine. 

Besponsc:T\m  resj)e)nele!nt  shouhl 
e:e)ntact  the  appre)priate!  state  e)fiie:ials 
respenisible  for  aehnini.stering  that 
|)re)gram.  The  Rural  Utilities  Sea  vica:  is 
ne)t  a  re!gidate)rv  agency. 

List  of  Subjects  in  7  (iFR  Part  1788 

Breeaeibanel,  Le)an  jnogram.s — 
ce)mmunie:ation.s.  Rural  areas, 
Teh!])hone,  Te!le!ce)mmunicatie)ns. 

Ae:ce)rdingly.  the  inteaim  rule 
ameaieling  7  (il’R  ])art  1788,  which  was 
published  at  78  FR  18770  een  Mare;h  14, 
2011,  is  aelopteel  as  a  final  rule  with  the 
fe)lle)wing  change: 
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PART  1738— RURAL  BROADBAND 
ACCESS  LOANS  AND  LOAN 
GUARANTEES 

■  1 .  The  autliority  citation  for  j)art  1 738 
continues  to  read  as  follows: 

Aiilhorily:  Pul).  I,.  107-171.  7  IJ.S.C.  001 
(.'/  .s-(.v/. 

■  2.  Amend  §  1 738.1 53  liy  revising 
])aragra])h  (a)  and  the  third  .sentence  of 
paragraph  (h)  to  read  as  follows: 

§1738.153  Loan  terms  and  conditions. 

it  "k  ie  ic  ic 

(a)  Unless  recjuested  to  he  shorter  hy 
the  aj)]jlicanl,  broadband  loans  must  he 
repaid  with  interest  within  a  period 
that,  rounded  to  the  nearest  whole  year, 
is  ecjual  to  the  expected  composite 
economic  life  of  the  assets  to  he 
financed,  as  determined  by  the  Agency 
based  ipion  acceptable  dejjreciation 
rates.  Expected  composite  economic  life 
means  the  dejireciated  life  jilus  three 
years. 

(h)  *  *  *  Principal  iiayments  will  he 
deferred  until  two  years  after  the  date  of 
the  first  advance  of  loan  funds. 
***** 

Dated:  jaiuiarv  2t).  201 :5. 

John  Charles  Padalino, 

Acting  Adminislrdlor.  lidnil  Vlililics  Sarvica. 
IKK  Doc.  2()i:i-()2:i<H)  Kil(!(l  anil 

BILLING  CODE  P 

NUCLEAR  REGULATORY 
COMMISSION 

10CFR  Part  110 

[NRC-201 2-0278] 

RIN  3150-AJ21 

Addition  of  South  Sudan  to  the 
Restricted  Destinations  List 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commi.ssion  (NRC)  is  amending  its 
ex])orl  and  import  regulations  by  adding 
.South  Sudan  to  the  list  of  re.stricted 
de.stinations.  This  amendment  is 
nece.ssarv  to  conform  the  NRC’s 
regulations  with  II.S.  (lovernment 
foreign  jiolicy. 

DATES:  The  final  rule  is  effective 
Fehruary  8,  2013. 

ADDRESSES:  Please  refer  to  Docket  ID 
NRC-2()1 2-0278  when  contacting  the 
NRC  about  the  availability  of 
information  for  this  final  rule.  You  can 
acce.ss  information  related  to  this  rule, 
whic:h  the  NRC  possesses  and  are 


publicly  available,  by  any  of  the 
following  methods: 

•  /'V.Y/ero/  Ihilaiudking  Woh  .s//e;  Co  to 
hit p://\v\v\v.rngiil(it ions. gov  and  search 
for  Docket  ID  NRC'.  2012-0278. 

•  NIKi’s  Agoncvwido  Docnnwnts 
Accoss  and  Managainant  Sv.slcin 
(AOAMSj:  Yon  may  access  puhliclv 
available  documents  online  in  the  NRCi 
Library  at  ht1})://\v\\’\v.nro.gnv/ro(iding- 
nn/adains.litinl.  To  begin  the  search, 
select  ‘‘ADAMS  Public  Documents”  and 
then  select  ‘‘Begin  Web-based  ADAMS 
search."  For  problems  with  ADAMS, 
please  contact  the  NRC's  Public: 
Document  Room  (PDR)  reference  staff  at 
1-800-397-4200,  301-41.5-4737,  or  by 
email  to  pdi .ra.sonrca@nrc.gov.  The 
ADAMS  accession  nnmher  for  each 
document  referenced  in  this  document 
(if  that  document  is  available  in 
ADAMS)  is  provided  the  first  time  that 
a  document  is  referenced. 

•  NHCJ’s  Pnhiic  Docinnant  Room 
(PDR):  You  may  examine  and  purcha.se 
co])ies  of  public  documents  at  the  NRC's 
PDR,  Ol-  F21.  One  White  Flint  North. 
11555  Rockville  Pike,  Rockville, 
Marvland  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brooke  (L  Smith,  Senior  International 
Policy  Analyst,  Office  of  International 
Programs.  IJ.S.  Nuclear  Regulatory 
Commi.ssion,  Washington,  D(i  20555- 
0001;  telephone:  301-41.5-2347;  email: 
l)rooI<a.snnt  h@nrc.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background. 

II.  Voluntary  Consensus  .Standards. 

Itl.  luivironinental  Impact:  Categorical 

Exclusion. 

IV.  Pa|)er\vork  Reduction  Act  Slaleinent. 

V.  Regulatory  Analysis. 

VI.  Regulatory  Klexihility  Certification. 

VII.  Backlit  and  Issue  Finality. 

VIII.  t]ongressional  Review  Act. 

I.  Background 

The  purpo.se  of  this  final  rule  is  to 
revi.se  the  NRC’s  export  and  inijiort 
regulations  in  Title  10  of  the  (ioda  of 
Fadaral  Ragnlations  (10  CFR)  part  110, 
‘‘Export  and  hni)ort  of  Nuclear 
Ecjiiipment  and  Material,”  with  regard 
to  IJ.S.  Covernment  law  and  policy  on 
.South  .Sudan.  .South  .Sudan  is  an 
independent  country,  separate  from 
.Sudan.  Following  a  referendum,  .South 
.Sudan  became  an  independent  state  on 
Inly  9,  2011,  and  the  United  States 
established  diplomatic  relations  with 
.South  .Sudan  on  the  same  day.  Long¬ 
standing  II. .S.  sanctions  policy  has  been 
aimed  at  the  current  .Siulan  regime 
centered  in  Khartoum,  .Sudan,  not  .South 
Sudan  or  its  government,  centered  in 
Juba,  .South  .Sudan.  The  United  .States 
does  not  treat  .South  .Sudan  as  .Sudan, 


and  does  not  apj)ly,  for  example,  its 
.Sudan  .Sanctions  Regulations  (31  CFR 
part  538)  to  .South  .Sudan.  Moreover,  the 
.Secretary  of  .State’s  determination  that 
.Sudan  ])rovided  rejieated  support  for 
acts  of  international  terrorism  does  not 
apj)lv  to  .South  .Sudan. 

In  light  of  the  foregoing,  the  Executive 
Branch  recommended  that  the  NRC 
amend  part  110  to  add  .South  .Sudan  to 
the  re.stricted  destinations  list  in 
§  110.29,  while  leaving  .Sudan  on  the 
embargoed  destinations  li.st  in  §110.28. 
This  means  that  exports  of  certain 
nuclear  and  byproduct  materials  to 
.South  .Sudan  may  ciualify  for  the  NRC 
general  license  specified  in  §§110.21 
through  110.24. 

At  present,  .South  Sudan  has  no 
nuclear  research  or  power  program; 
however.  South  Sudan  does  have  the 
need  for  radioactive  sources  for 
legitimate  industrial,  medical,  and 
research  purpo.ses  in  support  of 
important  economic  and  commercial 
development  juojects.  Exports  of 
radioactive  sources  from  the  United 
.Stales  for  such  purpo.ses  would  he 
facilitated  by  the  recognition  of  .South 
.Sudan  as  an  independent  country, 
.separate  from  .Sudan  (Khartoum),  hv 
adding  it  to  the  restricted  de.stinations 
list,  while  leaving  .Sudan  on  the 
embargoed  destinations  list  in  part  110. 

The  NRC  staff  has  determined  that 
adding  .South  .Sudan  to  the  restricted 
destinations  li.st.  while  leaving  .Sudan 
on  the  embargoed  destinations  li.st.  is 
consistent  with  current  U.S.  law  and 
])olicy.  and  will  pose  no  unrea.sonahle 
risk  to  the  public  health  and  safety  or  to 
the  common  defense  and  security  of  the 
United  States. 

Because  this  rule  involves  a  foreign 
affairs  function  of  the  United  States,  the 
notice  and  comment  provisions  of  the 
Admini.strative  Procedure  Act  do  not 
a])ply  (5  U.S.C.  553(a)(1)).  This  rule  will 
become  effective  immediately  njion 
])ul)lication. 

II.  Voluntary  Consensus  Standards 

The  National  Technology  Transfer 
and  Atlvancement  Act  of  1995  (Pub.  L. 
104-113)  reijuires  that  Federal  Agencies 
use  technical  standards  that  are 
developed  or  ado})ted  by  voluntary 
consensus  .standards  bodies,  unless 
using  such  a  standard  is  inconsi.stent 
with  applicable  law  or  otherwise 
im|)ractical.  This  final  rule  does  not 
constitute  the  establishment  of  a 
standard  for  which  the  use  of  a 
voluntary  consensus  .standard  would  he 
applicable. 
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III.  Environmental  Impact:  (Categorical 
Exclusion 

The  NR(C  lias  (leteriiiinod  that  this 
final  rule  is  the  type  ol  action  de.scrihed 
in  categorical  exclusion  10  (CFR 
51.22(c)(1).  rhereldre.  neither  an 
environmental  ini|)a(;t  statement  nor  an 
environmental  asse.ssment  has  been 
prepared  for  the  rule. 

IV.  Paperwork  Reduction  Ac;l 
Statement 

This  final  ride  does  not  contain  new 
or  amended  information  collection 
reipnrements  subject  to  the  Paperwork 
Reduction  Act  of  1005  (44  II.S.C.  3501 
et.  .seij.).  Existing  reipiirements  were 
approved  by  the  Office  of  Management 
and  Hndget  (OMB).  Approval  Nnmher 
3150-0030. 

Public  Protection  Xotificotion 

The  NR(]  may  not  conduct  or  sponsor, 
and  a  jier.son  is  not  reepdred  to  resiiond 
to.  a  reipiest  for  information  or  an 
information  collection  reipdrement 
unless  the  recpiesting  document 
displavs  a  cnrrentlv  valiil  OMB  control 
nnmher. 

V.  Regulatory  Analysis 

Addition  of  South  Sudan  to  the 
restricted  destinations  list  in  110.21) 
means  that  exports  of  certain  radioactive 
materials  to  South  Sudan  may  ipialify 
for  the  NR(C  general  license  specified  in 
§§110.21  through  110.24.  There  is  no 
alternative  to  amending  the  regulations 
for  the  export  and  import  of  nuclear 
eipiipment  and  materials.  This  final  ride 
is  expected  to  have  no  changes  in  the 
information  collection  burden  or  cost  to 
the  public. 

VI.  Regulatory  Flexibility  Certification 

As  reipiired  hv  the  Regnlatorv 
Flexibility  Act  of  1980  (5  U.S.Ci.  005(1))), 
the  (’ommission  certifies  that  this  final 
rule  will  not  have  a  significant 
economic  imj)act  on  a  snh.stantial 
nnmher  of  small  entities.  This  ride 
affects  only  companies  exjiorting 
unclear  eijiiipment  and  materials  to 
South  Sudan  which  do  not  fall  within 
the  scoj)e  of  the  definition  of  “small 
entities”  set  forth  in  the  Regnlatorv 
Flexibility  Act  (5  ll.S.t;.  001(3)),  or  the 
•Size  Standards  e.stahlished  hv  the  NRC 
(10  CFR  2.810). 

VIE  Backfit  and  Issue  Finality 

The  NR(]  has  determined  that  a 
backfit  analysis  is  not  reipiired  for  this 
ride,  because  the.se  amendments  do  not 
include  any  jirovisions  that  would 
impose  hackfits  as  defined  in  10  (;FR 
chajjter  1. 


VIII.  ('.ongressional  Review  Act 

Under  the  Congressional  Review  Act 
of  1990,  the  NRC  has  determined  that 
this  action  is  not  a  major  rule  and  has 
verified  this  determination  with  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB. 

List  of  Subjects  in  10  CFR  Part  110 

Admini.strative  jiractice  and 
procedure,  (ilassified  information. 
Criminal  |)enalties,  Ex])ort,  Import, 
hitergovermnental  relations.  Nuclear 
materials.  Nuclear  power  ])lant.s  and 
reactors.  Reporting  and  recordkeejiing 
reipdrements.  Scientific  eipimment. 

I'or  the  rea.sons  set  out  in  the 
lireamhle  and  under  the  anthoritv  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  II.S.C.  552  and  553, 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  part  lit). 

PART  110— EXPORT  AND  IMPORT  OF 
NUCLEAR  EQUIPMENT  AND 
MATERIAL 

■  1 .  The  authority  citation  for  j)art  110 
continues  to  read  as  follows: 

Aiitliority:  Aloniic  Eiuagv  Act  secs.  .51,  ,53, 
54.  57.  (i3.  04.  (i5.  «1 .  H2,  103,  104.  100.  111. 
120.  127.  128. 120. 101.  181, 182.  183.  187. 
180,  223.  234 (42  U.S.C.  2071. 2073.  2074. 
2077.  2002-2005.  2111.2112,  2133.  2134. 
2130.  2130ii.  2141. 2154-2158.  2201. 2231- 
2233.  2237.  2230.  2273.  2282);  Energy 
Reorgani/.alioii  Act  sec.  201  (42  l)..S.C.  5841): 
.Solar.  Wind.  Waste,  and  Ceolliennal  I’owiM' 
Act  of  1000  sec.  5  (42  U.S.C.  2243): 
Covernnient  l’a|)ei\vork  Eliininalion  Act  sec. 
1704.  1 12  Slat.  2750  (44  II.S.C.  3504  note): 
Energy  I’olicy  Act  of  2005.  1 10  .Slat.  504. 

Sections  1 10.1  (1))(2)  and  110.1(1))(3)  also 
issued  under  22  U..S.C.  2403.  .Section  110.11 
also  issued  under  Atomic  Energy  Act  secs. 
54(c).  57(d),  122  (42  U.S.C.  2074.  2152). 
.SiM’tion  110.50(1))(3)  also  issuial  under 
Atomic  Energy  Act  sec.  123  (42  U..S.C.  2153). 
.Section  110.51  also  issued  under  Atomic 
Energy  Act  sec.  184  (42  U..S.C.  2234).  .Section 
1 10.52  also  issued  under  Atomic  Energy  .Act 
sec.  180.  (42  U.S.C.  2230).  Sections  110.80- 
110.11.3  also  issued  under  5  U..S.C.  552,  554. 
.Sections  110.130-110.135  also  issued  under 
5  U.S.C.  553.  Sections  1  10.2  and  1 10.42(a)(‘)) 
also  issued  under  Intidligence  Authorization 
Act  sec.  003  (42  U.S.C.  2151  cl  scq.). 

§110.29  [Amended] 

■  2.  .Suction  110.29  i.s  amondod  l)v 
adding  “.South  .Sudan"  to  the  list  of 
restricted  destinations. 

Dated  at  Rockville.  Maryland,  this  littli  day 
of  Decemher.  2012. 

For  the  Nuclear  Regulatory  Commission. 

K.W.  li(irf;liardt. 

Executive  Director  for  ( )perotious. 

|FR  Dec.  2ni:i-02li2()  Filed  2-.5-i:t;  8:45  and 
BILLING  CODE  7590-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  117, 119,  and  121 

[Docket  No.  FAA-2009-1093;  Arndt.  Nos. 
117-1,  119-16, 121-357] 

PIN  2120-AJ58 

Flightcrew  Member  Duty  and  Rest 
Requirements;  Technical  Correction 

AGENCY:  Federal  Aviiition 
Administration,  DOT. 

ACTION:  Final  rule;  technical  correction. 

SUMMARY:  The  FAA  i.s  correcting  the 
final  flightcrew  inemher  duty  and  re.st 
rule  pnhlished  on  |annary  4.  2012.  In 
that  rule,  the  FAA  amended  its  existing 
flight,  duly  and  rest  regulations 
applicable  to  certificate  holders  and 
their  flightcrew  memhers  ojierating 
certain  domestic,  flag,  and  sujipleniental 
operations.  This  document  corrects 
.several  issues  re(]uiring  a  technical 
correction  in  the  codified  text  of  the 
final  flightcrew  inemher  duty  and  re.st 
rule. 

DATES:  Effective  |annarv  14.  2014. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  ipiestions  concerning  this 
action,  contact  Dale  E.  Roberts,  AF.S- 
200,  Flight  .Standards  .Service.  Air 
Transportation  Division  Federal 
Aviation  Administration,  800 
Independence  Avenue  .SW., 

VVashington,  1X1  20.591 :  telephone  (202) 
207-.5749:  email;  dalc.c.rohcrts@f(ta.gov. 

For  legal  ijne.stions  concerning  this 
action,  contact  Alex  Zektser.  AG(;-220, 
Office  of  Ohief  Connsel,  Regulations 
Division,  Imderal  Aviation 
Admini.stration,  800  Indejiendence 
Avenue  SW.,  Washington,  DC  20.591; 
tele])hone  (202)  207-8078;  email; 

(ilex. zcktsci'®fa(i. gov. 

SUPPLEMENTARY  INFORMATION; 
Background 

On  lannarv  4.  2012,  the  FAA 
]jnl)li.shed  a  final  ride  entitled 
“Flightcrew  Member  Duty  and  Rest 
Requirements”  (77  FR  880).  In  that  rule, 
the  FAA  created  a  new  ])art,  part  117, 
which  rej)laced  the  then-existing  flight, 
duty,  and  rest  regulations  for  pari  121 
passenger  o])eration.s.  As  part  of  this 
rulemaking,  the  FAA  also  a])])lied  the 
new  part  117  to  certain  ])arl  91 
o])erations.  and  it  jiermitted  all-cargo 
operations  operating  under  part  121  to 
voluntarily  o])t  into  the  ])art  117  flight, 
duty,  and  re.st  regulations. 

After  the  final  rule  was  pnhlished,  the 
FAA  discovered  .several  issues  re(]iiiring 
a  technical  correction  in  the  regulatory 
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text  of  tlie  rule,  'I’hese  issues,  and  tlie 
cornjspouding  technical  exjunctions,  are 
as  follows. 

'I'echnical  (xirreclions 

1.  licjHyrting  a  Tinu;  Extension 

Snl).s(!ctions  11 7.1 1(c)(2)  and  (d) 
contain  re(|nireinenls  that  are  Iriggenul 
if  the  cer  tificate  holder  uses  a  flight-tinu! 
extension  for  circumstances  that  are 
within  the  certificate  holder's  control. 

1  lowever,  pursuant  to  §  1 1 7.11  (h),  a 
flight-time  extension  c:an  only  he  taken 
for  nnfore.s(!en  operational 
circumstances  that  are  ‘‘heyond  the 
certificate  holder's  control."  Because  a 
flight  time  extension  cannot  he  taken  for 
circumstances  that  are  within  the 
control  of  the  certificate  holder,  the 
provisions  of  §  1 17.11  (c)(2)  and  (d)  arc; 
nnnecessary  and  have  been  removed. 

2.  Applying  ^  1 17.19  Extensions  to 
Short-doll  Eeserve  Limits 

The  regulatory  text  of  §  117.19  in  the 
final  rule  ])ermits  extensions  to  flight 
duty  ])eriods  hut  does  not  permit 
(!xtensions  to  the  short-call  reserve 
limits  specified  in  1 1 7.21  (c)(3)  and  (4). 
B(;can.se  these  short -call-reserve  limits 
were  not  intended  to  he  more  stringent 
than  night-dnty-pcu'iod  limits,  ^117. It) 
has  been  corrected  to  provide  an 
extension  for  the  shorl-cal  1-reserve 
limits  .s])ecified  in  §  1 1  7.21  (c)(3)  and  (4). 

2.  Eecpiireinents  for  the  oli-lionr  East 
Period 

'I’he  regulatory  text  of  §  117.25(d)  has 
Ixurn  corrected  to  clarify  that  the  rest 
recinirements  of  that  snh.section  are 
triggered  if  a  flightcrew  inemtxn':  (1) 
Travels  more  than  (it)  degrees  longitude 
during  a  flight  duty  period  or  series  of 
flight  duty  jjeriods:  and  (2)  is  away  from 
home  base  for  over  198  consecutive 
hours  during  this  travel. 

4.  Applying  §  1 1 7.29  Extensions  to 
Short-Coil  ReseiTH  Limits 

Similar  to  the  117.19  di.scn.ssion 
above,  §  1 1 7.29(h)  also  allows  for  an 
extension  of  flight-dnty-period  limits 
hilt  does  not  allow  for  an  extension  of 
short-i;all-reserve  limits.  As  such, 

§  117.29(h)  has  been  corrected  to  allow 
short-call  re.serve  to  have  the  same 
extension  as  a  flight  duty  period. 

Accordingly,  in  the  final  ride,  FR  Doc. 
201 1-33078,  published  on  jannary  4, 
2012  (77  FR  330),  make  the  following 
corrections: 

§117.11  [Corrected] 

■  1.  On  pages  399  and  400.  in  the  third 
column  on  page  399  and  the  first 
colnnm  of  page  400,  in  §  1 1 7.1 1 ,  revise 
paragraph  (c)  and  remove  ijaragraph  (d). 

The  revision  reads  as  follows: 


"(c)  Each  certificate  holder  must 
rejjort  to  the  Admini.strator  within  10 
days  any  flight  time  that  exceeded  the 
maximnm  flight  time  limits  ])ermitted 
by  this  .section.  The  report  must  contain 
a  de.scription  of  the  extended  (light  time 
limitation  and  the  circ:nmstance.s 
surrounding  the  need  for  the  extension. 

§117.19  [Corrected] 

■  2.  On  page  400,  in  the  .second  column, 
in  §117.19,  paragraph  (a)(1)  is  revised  to 
read  as  follows: 

"(1)  The  pilot  in  command  and  the 
certificate  holder  may  extend  the 
maximnm  flight  duty  period  permitted 
in  Tables  B  or  C  of  this  part  up  to  2 
hours.  The  pilot  in  command  and  the 
certificate  holder  may  also  extend  the 
maximnm  comhined  flight  duty  periotl 
and  re.serve  availability  period  limits 
specified  in  §  117.21(c)(3)  and  (4)  of  this 
jiart  np  to  2  hours." 

§117.25  [Corrected] 

■  3.  On  page  401 ,  in  the  .second  colninn, 
in  §  117.25,  paragraph  (d)  is  revised  to 
read  as  follows: 

“(d)  A  llightcrew  member  must  he 
given  a  minimum  of  50  consecutive 
hours  rest  njion  return  to  home  base  if 
the  flightcrew  memher:  (1)  Travels  more 
than  00°  longitude  during  a  flight  duty 
period  ora  .series  of  flight  duty  period, 
and  (2)  is  away  from  home  base  for  more 
than  108  consecutive  hours  during  this 
travel.  The  50  hours  of  rest  specified  in 
this  section  must  encompass  three 
jjhysiological  nights’  re.st  based  on  local 
time.” 

§  1 1 7.29  [Corrected] 

■  4.  On  page  401 ,  in  the  third  column, 
in  §  117.29,  paragrajjh  (h)  is  revised  to 
read  as  follows: 

“(h)  The  ])ilot-in-connnand  mav 
determine  that  the  maximnm  applicable 
(light  duty  jieriod,  flight  time,  and/or 
combined  flight  duty  jieriod  and  re.serve 
availability  period  limits  must  be 
exceeded  to  the  extent  necessary  to 
allow  the  flightcrew  to  fly  to  the  close.st 
destination  where  they  can  safely  be 
relieved  from  duty  by  another  flightcrew 
or  can  receive  the  reipiisite  amount  of 
re.st  ])rior  to  commencing  their  next 
(light  duty  period.” 

Issiuul  ill  Wasliiiigton.  DC  on  |iiiniarv  .31. 
2013. 

Mark  W.  Bury, 

Acting  Assisl(mt  Chief  Conns(4  for 
Internulionul  Uiw.  Legislation,  and 
Itegnlations  Division,  ACC-2I)0. 

|I-R  Doc.  201  :i-l)2.')(W  ImI(!(I  :iin| 
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FEDERAL  TRADE  COMMISSION 
16CFR  Part  305 

RIN  3084-AB15] 

Energy  Labeling  Rule 

AGENCY:  Federal  Trade  (iommission 
(FTC,  or  ('ommission). 
action:  Final  ride. 

SUMMARY:  The  Commission  issues  final 
amendments  for  disclosures  to  hel]) 
consumers,  distrihntors,  contractors, 
and  in.stallers  easily  determine  whether 
a  specific  furnace  or  central  air 
conditioner  meets  applicable 
Department  of  Energy  regional 
efficiency  standards. 
dates:  The  amendments  ]inbli.shed  in 
this  doenment  are  effective  on  March 
15.  2013. 

ADDRESSES:  Requests  for  copies  of  this 
doenment  .should  be  sent  to;  Bnblic 
Reference  Branch.  Room  130.  Federal 
Trade  Commi.ssion,  000  Fennsvlvania 
Avenue  N\V.,  Washington,  DC  20580. 
The  complete  record  of  this  jiroceeding 
is  also  available  at  that  addre.ss. 

Relevant  portions  of  the  proceeding, 
including  this  doenment.  are  available 
at  http:/ /www. fte.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
llanqiton  Newsome.  (202)  320-2889, 
Bureau  of  Consumer  Frotection.  Federal 
Trade  C.ommi.ssion.  Room  M-8102B, 

000  Fennsvlvania  Avenue  N\V.. 
Washington,  Dfk  20580. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  Commission's  Energy  Labeling 
Rule  ("Rule")  (10  CFR  Fart  305).  i.ssned 
pursuant  to  the  Energy  Folicy  and 
Conservation  Act  (EFC.A).'  requires 
energy  labeling  for  major  household 
appliances  and  other  consumer 
products  to  help  consumers  compare 
competing  models.-  When  fir.st 
jHihlisheil  in  1979.*  the  Ride  ajiplied  to 
eight  jirodnct  categories:  refrigerators, 
refrigerator-freezers,  freezers, 
dishwashers,  water  heaters,  clothes 
washers,  room  air  conditioners,  and 
furnaces.  The  (ximmission  has  since 
exjianded  the  Ride's  coverage  to  include 
central  air  conditioners,  heat  pumps, 
plnmhing  products,  lighting  jirodncts. 


'42  ll..S.(;.  (12*11  et  seq. 

-  Mori!  inlorniiition  alxiut  tho  Kulo  can  i)c  lound 
at:  htti)://\v\v\v.lt(  .g()\7cneig\'. 

*44  M<  (i()4(i(i  (Nov.  HI.  1*17*)).  Tlio  Coininission 
curroiillv  lias  two  open  iirociHidiiigs  related  to  otlii-r 
proposixl  ainendineiits  ol  the  Rule  in  addition  to  the 
liresent  one.  See  77  l-'R  152!IK  (Mar.  IS,  2012) 
(regidatorv  review  olThe  Rule):  7(i  FR  45715  (An*’, 
t.  201 1)  (proposixl  expanded  light  hull)  coverage). 
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ceiling  fans,  certain  types  of  water 
heaters,  and  televisions.-* 

The  Rule  requires  manufacturers  to 
attach  yellow  Fnergyfhiide  lalxds  to  all 
covered  ajipliances  and  televisions,  as 
well  as  furnaces,  ccaitral  air 
conditioners,  and  heal  piimjis.-’’  It  also 
jirohihits  retailers  from  removing  these 
labels  ornmdering  tluan  illegihle.'‘  in 
addition,  nstailers  must  post  label 
information  on  Wid)  sites  and  in  jiaper 
catalogs  from  which  consumers  can 
order  tlui.se  jiroducts." 

Mamdacturers  must  provide  retailers, 
including  distributors,  contractors,  and 
installers,  with  energy  information 
concerning  furnaces,  central  air 
conditioners,  and  heat  pumps  in  pajier 
or  electronic  form  (including  internet- 
based  access).  In  turn,  retailers, 
including  in.stallers.  mu.st  show  this 
information  to  their  customers  and  let 
them  read  the  information  before 
purcha.se." 

The  EnergyGuide  labels  for  heating 
and  cooling  lujuipment  contain  two  key 
disclosures:  (1)  The  product’s  efficiencv 
rating  derived  from  Dtqjartment  of 
Energy  (13()E)  test  ])rocednres,  and  (2)  a 
comparability  range  showing  the  highe.st 
and  lowe.st  ratings  for  all  similar 
models.”  The  Rule  also  specifies  the 
label's  format.  For  example,  the  label 
mu.st  be  vellow  and  feature  the 
EnergyChnde  headline  in  a  specific 
format  and  type.  Additionally, 
inanufactunirs  cannot  place  any 
information  on  the  label  other  than  that 
specifically  allowcul  by  the  Rule. 

11.  DOE  Kcginnal  Standards  for  Heating 
and  (Pooling  Equipment 

In  2011.  DOE  establi.shed  new 
efficiency  standards  for  residential 
furnaces,  central  air  conditioners,  and 
heat  pumps  as  directed  by  the  Energy 
Independence  and  Security  Act  of  2007 
(EISA).' '  Unlike  existing  DOE 
standards,  which  impose  uniform, 
national  efficiency  levels,  the  new 

.^2  FK  -KiKBa  (Uoc.  10.  1()«7)  (ciMilnii  air 
ciindilioiKirs  and  lioat  pumps]:  .a4  FK  20(1:11  (julv 
.'i.  1989)  (tluomsciml  lamp  ballasts):  .18  FK  .149.1.') 
(Oct.  2.1.  199:i)  (curtain  plumbing  products):  59  F'K 
2.1170  (May  Kl.  1994)  (li^litinu  products):  .19  F'K 
49.1.10  (.Sep.  28.  1994)  (pool  Imators):  71  FK  780.17 
(Hoc.  20.  200())  (cuilinf)  Ians):  70  FK  10:i8  ()an.  0. 

201 1)  (tolovisions). 

'•Srr42  V.S.C.  0:i02(a)(l).  lOCFK  :i0.1.4(a)(  1 ). 

'•Sit‘42  H.S.C.  0.102(a)(2).  ItiCFK  .10.1.4 (a)(2). 

^Sr<-  42  II.S.C.  ()290(a).  10  CFK  .'10.1.20. 

''U)(;fk:io.i.14. 

''iii(:FK:i(i.i.i2. 

•"  70  FK  070:i7  (Oct.  :tl.  2011).  oof:  sot  October 
2.1.  201 2  as  tbe  ellective  date  tor  tbe  establishment 
of  the  regional  standards  regnlations.  Sna  also.  70 
FK  .'17408  ()nne  27.  2011)  (OOli's  initial  |)id)lication 
of  regional  standards). 

"  I’ublic  Oiw  110-14t):  42  II.S.C.  029.1(o)(0). 
Id.SA  amendfid  Id’CA  to  authorize  separate  regimial 
standards  for  lliese  |)roduc:ts. 


sliindcirds  vary  by  region  for  certain 
products.'-  As  detailed  in  Tables  1  and 
2  of  this  Notice,  nttw  DOE  r(!(]uirements 
impose  regional  efficiencv  stamhirds  for 
four  prodtict  catitgories:  split-system  air 
conditioiKtrs.  single-iiiickage  air 
conditioners,  non-wealherized  gas 
furnaces,  and  mobile  liomt!  gas  furnaces. 
For  till  other  covered  heating  and 
cooling  (Hpiipment,  the  new  standards 
are  nationally  tmiform.  In  addition,  DOl-i 
has  not  changed  existing  .standards  for 
tioilers  and  electric  ftirnaces.  DOE  has 
scheduled  two  compliance  dates  for  the 
new  standards:  May  1, 2013.  for  non- 
weatherized  gas  ftirnaces.  mobile  home 
gas  furnaces,  and  non-wealherized  oil 
furnactis:  and  january  1, 201,5.  for 
wealherized  gas  furnaces  and  all  central 
air  conditioners  and  heat  puinjis.  To 
jiromote  compliance  with  these  new 
standards,  EISA  directs  DOE  to  develop 
an  enforcement  jilan  to  specify  the 
responsibilities  of  in.stallers. 
distributors,  and  manufacturers  in 
meeting  the  new  standards  and  making 
retpiired  disclosunts. ' ' 

Ill.  EISA’s  Mandate  for  New  FT(] 
Disclosures  Related  to  Regional 
Standards 

In  addition  to  requiring  DOE  to 
devehq)  nttw  efficiency  stamhirds,  EISA 
dintets  the  FTO  to  develoji  new 
disclosures  for  healing  and  cooling 
ecpiipment.  Sjatcifically.  tht;  law 
ngpiires  the  Oommission  to  “delermint! 
the  appropriate  1  or  more  imtthods  for 
disclosing  information  so  that 
consumers,  distributors,  contractors, 
and  installers  can  easily  determine 
whether  a  specific  piece  of  e(|ui])ment 
that  is  in.stalled  in  a  specific  building  is 
in  conformance  with  the  regional 
standard  that  applies  to  the  building."  '•* 
The  statute  authorizes  the  (Commission 
to  modify  the  Energyfjuide  label  or 

'■'42  ll..S.(:.  ()29.1(u)(())(B).  The  UOF:  .standiinl.s 
apply  to  three  regions:  tbe  North.  .Southeast,  and 
.Southwest.  For  lurnaces.  the  standards  are  tbe  same 
lor  tbe  Southeastern  and  .Southwestern  regions.  'I'he 
■Northern  region  eiu:om|)asses  Alaska.  Colorado. 
Connecticut.  Idaho.  Illinois.  Indiana.  Iowa.  Kansas. 
Maine.  Massachusetls.  Micliigan.  Minne.sota. 
Missouri.  Montana.  Nebniska.  New  Hampshire. 

New  lersey.  New  York.  North  Dakota.  Ohio.  Oregon. 
Fennsylvania.  Khode  Island.  .South  Dakota.  Utah. 
Vermont.  Washington.  West  Virginia.  Wisconsin, 
and  Wyoming.  'I'he  .Soitlheastern  region 
encompasses  .'Mabama.  Arkansas.  Delaware. 

Florida.  Ceorgia.  Hawaii.  Kentuckv.  Louisiana. 
Maryland.  Mi.ssissijjpi.  North  Carolina.  Oklahoma. 
.South  Carolina.  Tennessee.  Texas.  Viiginia.  the 
District  otColumhia.  and  II. .S.  territories.  The 
.Southwest  includes  Arizona.  Calilornia.  New 
Mexico,  and  Nevada.  78  FK  :17422. 

'  ‘  to  CFK  4:19. :12  (DOF  standards).  Id.SA  reepnres 
DOF:  to  complete  this  |>lan  within  1.1  months  alter 
issuance  otthe  final  efficiencv  standards.  To 
augment  DOFi's  enforcement  efforts.  FISA  gives 
states  authority  to  enforce  the  regional  standards  in 
F’ederal  court.  42  II..S.C.  829.1(o)(8)(C). 

"42  II.S.C.  ()29.1(o)(8)(H). 


develop  other  di.sclo.siire  “methods  th.it 
make  it  easy  for  consumttrs  and 
installers  to  use  and  understand  at  the 
point  of  installation.”  (Consistent  with 
the  timing  for  DOE’s  (!nforcem(!nl  plan, 
I'CISA  directs  the  (Commission  to 
conqilete  this  effort  within  15  months 
aft(!r  DOE  establishes  the  regional 
.standards. 

IV.  Advance  Notice  of  Proposed 
Rulemaking 

In  response  to  EISA’s  mandate,  the 
(Coinmi.ssion  published  an  Advance 
Notice  of  IToiiosed  Rulemaking  (ANPR) 
on  November  28.  2011,  seeking 
(  omments  on  the  develoinnent  of  new 
di.sclosures  related  to  the  regional 
standards."*  Siiecifically,  the  ANPR 
.solicited  suggestions  for  disclosures  to 
hel])  consumers,  distributors, 
contractors,  and  installers  easily 
determine  whether  a  specific  furnace, 
central  air  conditioner,  or  heat  ]nim]) 
meets  the  applicable  standard  for  their 
rtigion.  The  Notice  also  sought  injnit  on 
the  content,  location,  and  format  of  such 
disclosures.  To  facilitate  this  proce.ss. 
FT(C  and  DOE  staff  held  a  joint  jnihlic 
meeting  on  December  Ki,  201 1.'^ 

V.  Notice  of  Proposed  Rulemaking 

The  (Commission  followed  the  ANPR 
with  a  Notice  of  Proposed  Rulemaking 
(NPRM)  on  June  0.  2012,  recpiesting 
comments  on  propostul,  new 
Energydiiide  label  content  for  lutating 
and  cooling  etjuijmient.  "*  For  products 
subject  to  regional  standards,  the 
])ro])osed  label  contained  two  parts:  an 
upper  jiortion  to  educate  consumers 
about  the  product’s  efficiency  rating  and 
a  lower  portion  to  helji  industrv 
members  comply  with  the  new  DOE 
standards.  The  propo.sal  also  ex]janded 
the  label’s  availability  by  retpiiring  it  on 
manufacturer  Web  sites,  on  product 
packaging,  and  at  the  point-of-sale.  In 
addition,  the  Commission  proposed  to 
direct  contractors  to  make  the  labels 
available  to  consumers  jirior  to 
purchase.  The  NPRM  also  sought 
comments  on  a  change  to  the  oil  furnace 
labels  to  di.sclose  efficiency  ratings  at 
multijile  injmt  cajiacities.  Finally,  the 
Coinmi.ssion  stated  that  the  comjiliance 
(bites  for  the  new  labels  would  coincide 
with  the  DOE  conqiliance  dates  for  the 
various  product  catitgories. 

The  (kmnnission  received  11  written 
comments  in  response,  each  of  which 
generally  supported  the  jiropo.sed 

'■>  Id. 

"■78  FK  72872  (Nov.  28.  2(111). 

'^Tnmscript  av.iilnblo  at  hllpd/wwwl .noin. 
ciivr<>v.<>ov/lmildiii>^s/(i})pli(ina'_si(ind(irds/pdfii/ 
furnawmgstnd  oiilnranrimowork  pmtntnsciipt.pdj. 

"'77  FK  :i:i:i:i7  (lunotl.  2012). 
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changes  to  the  Energyduiite  laliel.'’'  For 
example,  ACXIA  stated  that  the  new 
laliels  will  facilitate  coin])liance  with 
the  DOF  standards  and  jirevent 
nnscrn])nlons  contratlors  from 
nndercntting  comptitilors  hv  selling 
cheaper,  non-compliant  products.-"  In 
addition,  NRlXi  slated  that  the  ])roj)osed 
lah(!l  “is  logical  and  will  he 
informativi!”  to  consumers,  installers, 
distrihntors,  and  other  .stakeholders. 
However,  as  discu.ssed  helow, 
commenters  raised  concerns  with  some 
specifics  of  the  propo.sal  and  suggested 
changes. 

VI.  Final  Rule 

After  c:onsidering  the  comments,  the 
Commission  adopts  the  projiosed 
amendments,  with  only  minor  revisions. 
The  new  label  content  disclo.ses 
effitaency  ratings  in  a  simple  format  and 
jirovides  regional  information  to  help 
installers  comply  with  the  law.-'  The 
final  provisions  also  exjiand  the  lahel’s 
availability  by  requiring  it  on  ])rodnct 
packaging  (S  305.1 2(e)(2)),  at  the  ])oint 
of  sale  (^  305.14)  and.  as  alreadv 
nuiuired  by  the  Ride,  on  Web  sites  and 
the  jn'oducts  them.selves  (§§  305.20  and 
305.12).  'I’hese  new  reijnirements  should 
hel])  industry  members  comjily  with  the 
regional  standards  and  aid  consumers  in 
their  ])nrchasing  decisions.  As 
discussed  helow.  the  Commission  made 
several  changes  to  the  ])ro])osed  label’s 
content,  location,  and  timing  in 
response  to  comments.  Finally,  the  rule 
does  not  reipiire  inqilementation  of  the 
new  disclosures  until  the  final 
compliance  dates  for  the  DOF  regional 
standards.  Thus,  if  the  DOF  standards 
are  postponed  or  vacated  for  any  reason, 

Stra  Air  Cioiidilioning  (iontniclors  of  Aini!rit:a 
(ACCA)  (#  .'j(>t)<)()4-()()(n  1 ):  Air-Conditioning, 
lioaling.  and  Kidiigoration  Inslilnto  (.\UR1)  (# 
atiOaOd-OOOOS);  Ainorican  Cas  Association  (.UiA) 

(#  5li()!K)4-()l)()0.'i);  .Anunican  I’lditic  Cas 
Assf)ciation  (AlRi.X)  (#  .aliO‘)l)4-()lK)l)4):  liiartlijiistico 
(#  .')l>l)!H)4-()()l)l)!));  Coodinan  Manni'actiiring  (# 
.')(il)tK)4-(){)() to):  lloating.  Air-Conditioning  and 
Roii  igoration  Distriliutors  lnt(?rnational  tUARUI)  I# 
r)(i()(H)4-()()()12):  lngi:rs(jli  Rand  Rosidontiai 
.Solutions  (#  .'>l)l)i)04-()t)()t)7):  Natnrat  Rosourcos 
Uclonso  (ionncit  (NRDli)  (inciinting  .Mtiaiu:!!  to 
.Save  Rnoigv,  Ainorican  Council  tor  an  Knorgv- 
Id'tifaont  Kconoiny.  Applianco  .Standards  Au  aronoss 
Rrojoct.  Consninor  Ididoration  of  America.  National 
Consumor  l.a\v  Contor,  .Natural  Rosourcos  Dolonso 
Council.  Northeast  I'inorgv  RU'icioncv  I’artnorships. 
and  Northwest  Rnorgv  RITicioncv  Alliance)  (# 
r)(i()!l()4-()()l)f):i);  Rae.  Audra  (#  ."){il)!H)4-()l)l)l)2); 
Rheem  Manniacturing  Company  (#  .'jli(i;)()4-()(H)l)l)). 
The  comments  are  availalile  at  btlp://\\  \\  \\  .ftr.<^ov/ 
(>s/comnianls/iv<ii(>niil(lis(:li>siiri!ni>rni/in(h!x.shlin. 

-"/\CCA  also  su|)ported  the  jiroposed  split  lahel 
format.  .See  o/.so  IIARDI  comments. 

I'ahles  1  and  2  summari/.e  tiie  content  of  tlie 
hnat  laliels  liv  product  category.  Consistent  with 
current  practice,  the  1"I'C  staff  will  create  new  taliel 
tem|dates  foreacti  tieating  and  cooling  product  ttiat 
manufacturers  may  download  from  wwn'.llc.gov/ 
(.‘/le/gy. 


the  ajijilicahle  labeling  rules  will  not 
a])])ly  until  DOF  reissues  a  final 
comiiliance  date. 

A.  Ijdhcl  (Jonldiit 

To  inform  itiduslry  memhers  and 
consumers  about  regional  .standards,  the 
(Commission  proposed  a  lahel  with  two 
sections.  The  ujiper  ])orlion,  which 
ntsemhles  the  curritnt  FnergvOnide, 
jii’ovides  consumers  with  valuable 
energy  efficiency  information  on  labels 
for  all  heating  and  cooling  products, 
whether  or  not  they  are  subject  to 
different  regional  standards.  The  lower 
])orlion  contains  majis,  tables,  and  other 
information  to  help  installers  comply 
with  regional  standards  and  is  required 
only  on  products  subject  to  those 
standards  (/.e.,  split-system  air 
conditioners,  single-package  air 
conditioners,  and  non-weatherized  and 
mobile  home  gas  furnaces).  As  detailed 
helow,  the  final  rule  follows  this  two- 
section  format  (see  Samples  in 
Appendix  L).  which  was  proposed  in 
the  NRRM. 

1.  lipjier  Portion  (Content 

Background:  't  he  pro])osed  upper 
lahel  portion  in  the  NPRM  contained 
three  primary  disclosures.  Fir.st.  it 
included  the  simple  title,  “Ffficiency 
Rating,”  with  the  technical  term  for  the 
])rodnct’s  (dficiency  rating  elsewhere  in 
a  smaller  font  (e.g..  “Seasonal  Energy 
Ffficiency  Ratio  (SFFR)”).  Second,  tiie 
pro])osed  upper  ])ortion  dis])laved  a 
range  of  ratings  for  similar  models  to 
hel])  consumers  comj)are  comj)eting 
products.^-  This  range  information  also 
contained  ratings  for  the  various 
condenser-coil  combinations  of  .si)lit- 
sy.stem  air  conditioners  and  heat  |)umj)s. 
Finally,  the  projfosed  iqjj)er  lahel 
portion  included  a  ])rominent  link  to  a 
DOE  online  energy  cost  calculator,  as 
well  as  the  product’s  ca])acity  and 
model  numher. 

Coninwnts  on  Upper  Portion  Content: 
In  response  to  the  proposed  rule, 
commenters  raised  concerns  about  the 
])ro])osed  wording  for  efficiency  rating 
terms,  the  lahel’s  com])arahility  range 
bar  design,  and  the  lahel’s  inclusion  of 
capacity  and  model  n umbers. 

First,  some  commenters  objected  to 
the  Oommission’s  propo.sal  to 
])rominently  display  the  term 
“Ffficiency  Rating.”  and  relegate 

--111  llu!  NI’RM.  till!  Ooiiiiiiissidii  iilsii  |)i'()|>()st!(l  to 
iipdiiti!  (ixisliiig  coiiipai'cibilily  niiigos  lor  all  hoating 
and  cooling  cipiipincnt.  llu!  (ioniinission  propo.scd 
to  l■(!(|llild  now  ningo.s  liogiiining  May  1.  2()i:i.  to 
coincido  with  tlio  now  olTicioncy  standards 
applicahio  to  most  products.  Ilowoyor.  tor  products 
sulijoct  to  standards  oll(H:tivo  on  lanuary  t.  2()t.'i 
(I'.o..  contrat  air  conditionors.  tioat  piinips.  and 
woatliori/.od  lurnacos).  tiio  (iominission  pro|)osod  to 
wait  to  ajipty  rangos  until  that  dato. 


technical  terms  such  as,  “SEER,” 

“Energy  Ffficiency  Ratio  (FFR),” 
“tieating  Seasonal  Performance  Factor 
(HSl^F),”  and  “Annual  Fuel  Utilization 
Ffficiency  (AFIJF),”  to  a  less  noticeable 
portion  of  the  lahel.  'I'he  comments 
iirgued  that  this  api)roach  could 
incorrectly  suggest  to  some  consumers 
that  all  product  ty})es  u.se  the  same 
niting  .system.-'*  To  addritss  this 
concern,  the  commenters  recommemled 
that  the  lahel  clearly  disj)lay  the 
a|)j)licahle  efficiency  rating  (e.g..  ttSPF 
or  SEER)  to  prevent  consumers  from 
making  incorrect  conq)arisons.--* 

Second,  commenters  raised  concerns 
about  the  proposed  comparability  range 
design.  In  the  NPRM,  the  Commission 
proi)osed  to  replace  the  line  graph  on 
the  current  lahel  with  a  horizontal 
thermometer-.style  scale  found  on  the 
new,  smaller  television  Energv(niide 
lahel.  For  split-.system  models  (/.e., 
models  with  a  conden.ser  and  coil),  the 
j)ropo.sed  lahel  also  included  a 
.secondary  range,  comprised  of  a  line 
gra])h  marked  with  downward  arrows, 
depicting  the  high  and  low  efficiency 
ratings  as.sociated  with  the  .system’s 
different  possible  conden.ser-coil 
combinations.  Both  ACCA  and  NRIXi 
commented  that  the  proposed  range 
design  was  unnecessarily  com])licated 
and  ])otentially  confusing  to  consumers, 
in  ])art  due  to  overlapping  information 
on  the  range.  'Fhese  commenters 
recommended  that  the  FTC  return  to  the 
current  range  design,  consistent  with  a 
draft  lahel  AlIRI  recommended  earlier 
in  this  j)roceeding.-''’ 

Finally,  one  manufacturer.  Coodinan. 
o|)])osed  the  propo.sal  to  reipiire  the 
basic  model  numher  and  the  model’s 
ca])acity  on  the  EnergyCuide  lahel. 

Under  current  requirements,  which  do 
not  mandate  model  numher  and 
ca])acity,  Coodinan  uses  a  single  lahel 
for  multi])le  models  that  have  the  .same 
energy  efficiency  rating,  hut  different 
capacities.  Accordinglv.  it  argues  the 
proposed  cajiacity  and  model  numher 
disclo.sures  would  reijuire  the  creation 
of  many  new  labels.  Coodinan  also 
(juestioned  the  benefit  of  including 

-  ‘  .S’cc  ACCA  iiiul  NRDC  f:(iiiiiiii!nls.  For  o.xiimpic. 
NRDC  oxplainiKl  that  a  cainsuiiior  roinparing  a  tioal 
pump  and  a  lurnaco  mi^til  assiimu  tiolti  products 
iisi!  Ilic  sami!  raliii”  system  even  lliou^li  diltcrenl 
raliii”  .systems  appiv  (I  t.Sl’F’  lor  llie  lieal  pump  and 
.SFl'iR  lor  llie  lurnai:e). 

--'To  reduce  potential  contusion.  Coodinan 
recommended  clianeiii"  llie  term  "condensinf>  unit" 
in  the  Rule  to  "outdoor  section"  and  llie  term  "coil" 
to  "indoor  product."  Tlie  (Commission  lines  not 
|)lan  to  clian^e  tlie  current  terms  hecaiise  lliey  are 
consistent  willi  llie  terms  used  in  DOF  regulations 
(to  CF'R  I’arl  421))  and  have  appeared  in  FTC  rules 
lor  decades  witli  no  ap|)arent  contusion. 

.S'ee  ,\11RI  Comments  on  ANl’R  (F'eh.  3.  2012) 
/i///);//innv.  ttc."o\/os/comim‘nts/w»i(m(il 
iliscIostirasanpr/OlHHrt.hlinl. 
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capacity  on  the  label.  es})ecially  lor  sj)lit 
systems,  because  a  system’s  capacity 
will  vary  depending  on  the  condenser- 
coil  combination.  It  also  notcul  that  the 
AilRI  Web  site  and  mannfactnrer 
literature  already  provides  a  product's 
actual  rated  ca])acitie.s.-'' 

lU‘sponso  to  (Miiinwiits  on  I  'ppor 
Portion  (iontont:  In  response  to  these 
comments,  the  (A)mmi.ssion  has 
increa.sed  the  prominence  ol  the 
elTiciency  rating  terms  and  changed  the 
graphical  presentation  ol  the  label’s 
comparability  rangcc  However, 
consistent  with  the  NPRM.  the  final  ride 
reipiires  capacity  and  model  numbers 
on  the  labels. 

The  Commission  agrees  with 
c.ommenters  that  the  label’s  technical 
elliciency  rating  terms  (e.g..  SEER) 
should  appear  in  a  more  prominent 
fa.shion.  In  some  situations,  consumers 
may  compare  heating  and  cooling 
products  that  fall  into  different 
categories  (e.g..  heat  ])umps  and 
furnaces).  Without  clear  information 
identifying  various  efficiency  ratings 
across  labels  (e.g..  HSPE  and  AfTIE). 
consumers  may  incorrectly  compare 
different  rating  systems.  Accordingly, 
the  final  rule  reiinires  the  acronym  for 
the  model’s  rating  type  immediatelv 
adjacent  to  the  term  “Efficiency  Rating’’ 
(e.g..  “Efficiency  Rating  (SEl-iR*)").  The 
full  term  for  the  ajiplicable  efficiencv 
rating  (e.g.,  “*Seasonal  Energy 
Efficiency  Rating")  will  appear  beneath 
the  range  information.  .See.  e.g..  .Sam|)le 
Isabel  7A.  below. 

The  ('.ommission  also  agrees  with 
commenters  that  the  use  of  the 
horizontal  thermometer  scale  may  cause 
confusion.  In  jiarticular.  as  noted  hv 
commenters.  the  high  and  low 
efficiency  numbers  associated  with  split 
systems  complicate  the  di.sclosure  and 
may  make  the  thermometer-style  range 
appear  cluttered.  Accordingly,  the  final 
rule  retains  the  simpler  design  from  the 
current  label  and  augments  it  with  the 
high  and  low  ratings  for  split  systems, 
similar  to  that  suggested  by  AHKl  in  its 
earlier  comments.  .See.  e.g.,  .Samjile 
Nihel  7A,  below. 

Finally,  consistent  with  the  proposal, 
the  amendments  retpiire  model  number 
and  cajiacity  disclosures  on  the  label. 
Without  this  information,  consumers 


-'•In  till!  ,\I’KM.  tin; Ci)inniissi(in  alsii  soul’ll! 
ooininont  on  tin;  incoriioration  ol  .i  QK  ("Quick 
Kosponsii")  code  on  Iho  lalicl.  Iiuliisli  v  coininonis 
(o.^..  AIIKI  and  (ioodinan)  opposod  tho  idea  ai-^nin^ 
dial  such  a  codo  would  take  up  too  much  space  on 
Iho  lalMil.  conluso  consuinors.  and  provide  onlv 
iuar<>inal  lieiielil.  In  its  separate  ref’ulatorv  re\  iew 
ol  the  Rule,  the  (ionnnission  also  sought  coinnients 
on  the  use  ol  a  QR  code.  The  (Commission  will 
consider  the  comments  riHanved  in  that  proceeding 
Inilore  considerin}>  whether  to  propose  anv  specific 
reipiiremenls  related  to  QR  codes. 


cannot  u.se  the  DOE-generated  cost 
calculator  referenced  on  the  label.  In 
addition,  for  split  systems,  the  model 
numbttr  and  capacity  allows  consunutrs 
to  obtain  efficiency  niting  and  energy 
co.st  information  of  various  comhaiser- 
coil  combinations.  Although  some 
miinufacturers  mtiy  have  to  change  their 
labtiling  pnictices.  the  benefits  of  the 
energy  cost  (istiimites  for  consumers 
outweigh  this  incremental  co.st 
increase.-^ 

Sinnnuny  of  Final  IJppar  Portion 
Contant:  Tlie  final  rule  for  the  label’s 
upper  ])ortion  retjuires  disclosurti  of  the 
jiroduct’s  efficiency  rating,  a  range  of 
efficiency  ratings  for  similar  products, 
and  a  link  to  an  online  energy  cost 
calculator.  The  new,  updated  uiiper 
portion  design  apjilitis  to  all  heating  and 
cooling  (itjuipment.  even  product  tyjies 
not  subject  to  the  new  riigional 
standards  such  as  electric  furnaces, 
boilers,  and  weatlieriziid  furnaccis.  The 
new  label  bears  the  simple  title 
“Efficiency  Rating.’’  followed  hv  a 
technical  acronym  for  the  rating 
applicable  to  th.it  jirodnct  (e.g.,  .SEER  or 
AEUE).  It  akso  includes  the  term 
“efficiency  niting”  beciiuse  most 
consumers  will  not  recognize  the 
technical  terms  alone  (e.g..  .Sl'iER). 
However,  the  full  name  of  the  efficiency 
niting  (e.g..  “.Seasonal  Energy  Efficiencv 
Rating”)  also  a|)|)ears  on  the  Itibel’s 
ipiper  portion. 

In  addition  to  the  model’s  efficiencv 
rating,  the  iijiper  portion  continues  to 
display  a  range  of  ratings  for  similar 
models  to  help  consumers  com])are 
competing  products.  The  final  rule 
updates  the  existing  comjiarahility 
ranges  for  most  heating  and  cooling 
equipment.-"  Siiecifically.  it  updates 
ranges  for  non-weatherized,  mobile 
home,  and  electric  furnaces  and  boilers 
based  on  recent  data  and  the  DOE 
efficiency  standards  currently 
scheduled  to  become  effective  on  May  1, 
2()13.-‘'  The  Commission  will  issue  new 
ninges  for  products  subject  to  new 
standards  currently  .scheduled  to 
become  effective  on  )annary  1. 2015 
(/.e.,  central  air  conditioners,  heat 
pumps,  and  weatherized  furnaces)  in 


liucausi!  till!  l''T(;  stall  has  assuiuiMl  that 
luauulaclurui's  cruato  a  siiiah;  lahitl  lor  oach  basic 
inodol.  this  chani;o  (loos  not  altor  Iho  ('.oiuinission's 
I’aporwork  Roducliou  Act  hurdoii  osliuiatos  lor  tho 
Rulo.  .S'o(.' socliou  VIII  ol  this  Notice. 

-".Soo  Appoudicos  (il-dd. 

-"'Tho  now  rau”os  curronllv  schodulod  to  hocoiuo 
olloclivo  on  May  1. 2(11.'!  apply  to  somo  oipiipinonl 
that  is  not  suhjoci  to  any  chango  in  Iho  standards 
(o.«..  olociric  lurnacos  and  hoilors).  Tho  now  ranaos 
will  onsuro  tho  lahols  provido  consuinors  tho  most 
roconi  inodol  data.  Tho  final  rulo  adjusts  tho  lowor 
ond  ol  Iho  hoilor  ranges  to  rol'loci  now  llOI'i 
ollicioncy  standards  that  hocaino  olloclivo  .Sopl.  1. 
2012.  72  I’R  4201 1  Duly  28.  2008). 


2014.  The  final  rule  akso  sjiecifies 
separate  ranges  for  each  system  type, 
including  weatherized  and  non- 
weatherized  furnaces,  split-svstem  air 
conditioner  systems,  small  duct,  high- 
velocity  systems,  and  space-constrained 
air  conditioners.  The  final  label  contains 
a  ])rominenl  link  to  an  online  energy 
cost  calculator  ]irovided  by  a  DOE  Web 
site  (i)ro(fnctinfo.an(irgy.go\').  This 
calculator  will  provide  a  clear, 
under.standahle  tool  to  comjiare  energy 
])erformance.  To  allow  consumers  to  use 
the  calculator,  the  labels  must  disjilav 
the  model’s  cajiacity  in  addition  to  its 
efficiency  rating.  *' 

Finally,  consistent  with  the  projio.sed 
label,  the  final  label's  upper  portion 
contains  specific  information  for  sjilit- 
system  air  conditioners  and  lu^at  jnimps. 
These  systems  consist  of  two  sejjarate 
pieces  of  etpiijiment;  an  outdoor 
conden.ser  and  an  indoor  coil.  During 
the  installation  jirocess,  installers  match 
a  condenser  with  a  coil  to  form  the 
entire  air  conditioning  .system.  The  final 
efficiency  rating  for  these  systems  varies 
depending  on  the  in.stalled  conden.ser- 
coil  combination.  Under  the  current 
Rule,  EnergvUuide  labels  appear  on  the 
condenser  unit  and  disclo.se  the 
efficiency  rating  of  that  unit  when 
nuitched  with  a  typical  coil  (/.e..  the 
conden.ser-coil  comhiniition  with  the 
highest  .sales  volume).  The  final  lahitl 
changes  this  approach  by  disclosing  the 
lowest  ;md  highest  .SE1‘]R  (iind  H.SPF  for 
some  models)  ratings  for  all  the 
condenser’s  certified  coil  combinations 
to  ensure  the  consumer  and  installers 
understand  that  the  final  rating  of  their 
system  will  depend  on  the  coil  installed 
with  the  conden.ser.  *-  This  di.sclosure 
jirovides  the  minimum  and  maximum 
efficiency  yielded  hv  a  particular  split- 
system.  The  u]jjier  label  portion  also 
states  that  an  in.stalled  system’s 
efficiency  will  vary  dejiending  on  the 
coil  matched  with  the  conden.ser. 


'"Th(!  Comiiiissiou  will  pulilish  uuw  rangus  lor 
cuiitral  air  coiulitionors.  boat  pumps,  aud 
woathorizod  lurnacos  holorolho  januarv  1. 2()l.'i 
data,  lindor  tho  curroni  Rulo.  Iho  (iommissiou 
aiiionds  raugo  information  lor  lahols  on  a  livo-voar 
schodulo.  I  ho  rangos  on  Iho  now  sample  boat  pump 
aud  air  conditionor  lahols  in  this  Nolico  slom  from 
curront  industrv  data  and  havo  boon  includod  onlv 
for  ilhistralivo  pur|)osos. 

■"  linorgv  cost  inlorinalion  alroadv  appears  on 
I'inoi'gvfiiiido  laliols  lor  other  covered  products, 
including  dishwashers  and  televisions.  Unlike 
those  products,  however,  healing  and  cooling  costs 
can  vary  signillcanlly  de|)endingon  whether  the 
consumer  lives  in  a  hot  or  cold  climate,  for 
example,  the  annual  operating  cost  of  a  furnace  is 
likely  to  he  much  higher  in  Minnesota  than  florida. 
I  herefore.  national  average  cost  information  on  the 
label  may  not  he  hel|dul  to  many  consumers.  The 
online  cost  calculator  will  give  consumers  better 
information  based  on  their  location. 

■*-  Sm.  e.g..  .Sample  7A.  Ap|)endix  L. 
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2.  Lower  Portion  Content 

lidckgiounci:  In  the  NPRM,  the  lower 
portion  oi  the  proposed  label  contained 
r(!gional  standards  information,  when; 
applicable,  to  help  installers  and 
consumers  understand  those 
nuininanents.  I’lie  projxjsed  lower 
portion  commnnicated  this  information 
through  text,  a  ma]),  and  a  Web  site  link. 
The  text  included  general  information 
for  installers  about  regional  (dficiency 
standards,  including  a  list  of  applicalde 
.states.  In  addition,  a  color  U.S.  map 
illustrating  regional  standards 
information  appeared  on  the  label  for 
products  that  do  not  meet  standards  in 
one  or  more  regions  {/.e.,  certain  sjjlit  air 
conditioner  systems,  single-package  air 
conditioners  lower  than  1 1.0  EER.  and 
non-weatherized  and  mobile  gas 
furnaces  lower  than  00  API  IE).  The 
Commi.ssion  akso  designed  the  ])ropo.sed 
labels  to  ensure  that  the  FTC 
EnergyCnide  map  woidd  not  appear  on 
any  lalxds  displaying  the  Energy  Star 
logo,  which  also  contains  a  ma]).  to 
eliminate  any  confusion  from  the 
apj)earance  of  two  different  ma])s  on  the 
.same  label. 

For  central  air-conditioner  models 
that  do  not  meet  the  regional  .standards 
in  one  or  more  nigions,  the  j)ropo,s(Hl 
label  displayed  a  generic  ma])  and  a 
table  illustrating  the  three  regions 
covered  hv  the  new  DOE  standards.  It 
also  contained  EER  ratings  (including 
high  and  low  ratings  for  sj)lit-.system 
combinations)  to  help  in.stallers 
determine  regional  standards 
compliance. For  si)lit  systems,  the 
pro])o.sed  label  also  contained  a  link  to 
a  DOE  Web  site  listing  various 
condenser-c.oil  combinations,  h’inally, 
the  proj)o.sed  label  for  single-package  air 
conditioners  (/.e.,  units  with 
consolidated  comj)onent.s)  rated  below 
1 1.0  EER  displayed  a  ])rodnct-s|)ecific 
map,  in.stead  of  the  generic  maj)  on 
split-system  labels,  to  illustrate  that 
such  models  can  only  he  installed  in  the 
northern  and  .southeastern  regions.  On 
furnace  labels,  the  Commission  also 
proposed  si)ecific  regional  information. 
For  non-weatherize(l  gas  and  mobile 
home  gas  furnaces  rated  below  90 
AFIIE,  the  draft  label  contained  a  map 
and  a  list  identifying  tho.se  statcjs  where 
the  j)roduct  may  he  installed.  For  non- 
weatherized  gas  furnaces,  mobile  home 

“'I'lu!  ii|)pli(:;il)l(!  1)01-;  .sliiiulards  for  s|)lit-sy,sl(!m 
iiii'-c:on(litionor  products  involve  ihnu!  dilFinnil 
g(!0};rapliic  nigions  aiul  two  dillorent  officicuicy 
ratings  (.SKl'iR  and  liiuirgy  i;Hici(!n(:y  Ratio  (RRR)). 

As  not(!d  in  thc!  NI’RM.  RRR  is  “a  measurii  of  eiKM'gv 
officioncy  forcaaitral  air  conditioners  at  siiecific 
operating  conditions.”  wliile  .SldiR  is  "a  measure  of 
eiusrgv  (!fficiencv  for  central  air  conditioners  that 
estimates  energv  ijerformance  over  a  tvpical  cooling 
.season."  77  FR  at  ICtSSi).  n.K)  (luneli.  21)12). 


furnaces,  and  air  conditioners  that  meet 
standards  in  all  regions,  the  jiropo.sed 
label  contained  the  stiitement:  “Federal 
law  allows  this  tmit  to  he  installed  in  all 
U.S.  states  and  territories.” 

(jonuiuniis  on  Lowor  Portion  Content: 
Commenters  generally  siipjiorled  the 
content  of  the  proposed  lower  label. 
However,  several  nii.sed  sjiecific 
concerns  about  the  jiroposed  map’s 
colors,  the  presentation  of  the  ENERCY 
STAR  logo,  the  jirominence  of  EER 
disclosures,  and  the  jiotential  inclusion 
of  a  link  to  the  AHRl  directory. 

First,  three  industry  members  urged 
the  Commission  to  recjuire  a  black  and 
yellow  label,  in.stead  of  the  ])roposed 
color  ma]).'*"*  AHRl,  which 
recommended  a  color  ma])  in  earlier 
comments, ■*■'’  changed  its 
recommendation,  stating  that  midti- 
color  labels  would  im])ose  a  substantial 
burden.  Two  other  commenters  argued 
that  a  color  ma])  would  force  some 
manufacturers  to  ])urcha.se  new 
])rinter.s.  *'*  3’hese  comments  urged  the 
FTC  to  abandon  the  ])ro])osed  color 
label  and  return  to  the  vellow  and  black 
format.  In  doing  so,  they  suggested 
single-color  dis])lay  ])attern.s,  such  as 
solid  and  cross-hatch  fills,  to  de])ic:t 
multi])le  ma])  regions.  However,  one 
commenter,  ACCA,  o])])osed  this 
change,  arguing  that  the  color  label  is 
critic;al  to  enable  distributors, 
contractors,  and  consumers  to 
determine  whether  e(]ni])ment  can  he 
legally  installed. 

Second,  commenters  rai.sed  concerns 
about  the  content  and  ])lacement  of  the 
ENERGY  STAR  logo,  which  includes  a 
U.S.  map  identifying  the  states  where 
the  ])roduct  (]ualifies  for  the  ENERGY 
STAR  ])rogram.  AGGA  noted  that  the 
])ro])osed  rule  contained  an  older 
version  of  the  ENERGY  STAR  logo, 
which  did  not  identify  Kentucky  as  ])art 
of  the  southern  region.  In  addition,  two 
comments  raised  concerns  about  the 
interaction  of  the  ENERGY  STAR  logo 
with  other  label  information.  AGGA  and 
NRDG  argued  that  some  labels  may 
confuse  consumers — s])ecificallv  where 
the  ENERGY  STAR  logo,  which' 
illustrates  that  some  ])roducts  only 
(]ualify  for  that  ])rogram  in  certain 
states,  a])])ears  with  the  statement 
"Federal  Law  allows  this  iniit  to  he 
installed  in  all  U.S.  Slates  and 
territories.”  NRDG  urged  the 
Gommission  to  avoid  such  ])rol)lems  hv 
])lacing  the  ENERGY  STAR  logo  in  a 
se])arate  section.  Other  commenters 

"AHRl.  Iiigt^nsoll  Riiiul.  iind  RIummii  comintuil.s. 

■‘■"’AIIRI  cominonts  (Foil.  3.  2012)  availahlo  at 
hlli)://nn\v.  (tc.f^ov/os/con  t  men  Is/ 
re^iamildisclosmescmpr/illHXri-li'JliliT.pdl. 

"’.SV.v;  ln}>(!rst)ll  Rand  and  Rhcnin  comimnit.s. 


asked  the  Gommission  to  clarify  that  the 
inclusion  of  the  ENERGY  STAR  logo  on 
the  label  is  o])tional.'*^ 

Third,  commenters  recommended  that 
the  Gommission  increase  the 
])rominence  of  the  label’s  EER 
information.  AGGA  and  NRDG 
recommended  that  EER  information 
a])])ear  side-hy-side  or  close  to  the  SEER 
ratings  on  the  label’s  u])])er  ])ortion  to 
])rovide  informed  consumers  with  this 
information  and  hel])  educate  others 
about  different  efficiency  measures.  One 
manufacturer  recommended  a  larger 
font  for  the  EER  values  on  .s])lit  and 
])ackaged  central  air  conditioner 
labels.'***  In  addition.  NRDG  encouraged 
the  FTG  to  include  a  brief  definition  for 
both  SEER  and  EER  on  the  label  as 
recommended  in  its  comments  on  the 
ANPR.**' 

Finally,  some  industry  members 
urged  the  Gommission  to  allow 
manufacturers  that  ])artici])ate  in  AHRFs 
certification  ])rogram.s  to  include  a  link 
to  AHRFs  Wei)  site  on  the  label.  AGGA 
ex])lained  that  contractors  use  this 
directory  to  determine  the  ratings  of 
])otential  condenser-coil  combinations 
and  to  ])rint  certificates  for  tax  credit  or 
utility  incentive  ])rograms.  AHRl  argued 
that  its  directory  is  easier  to  use  than  the 
DOE  Web  site.  AHRl  akso  recommended 
that  a  database  link  a])])earon  all 
EnergyGnide  labels  for  all  heating  and 
cooling  e{jni])ment.  not  ju.st  tho.se  for 
.s])lit-.system  central  air  conditioners. 

Pesponse  to  Comments  on  Unver 
Portion  Content:  In  res])on.se  to 
comments,  the  Gommi.ssion  has  c:hanged 
the  final  label  to  yellow  and  black  and 
n])dated  the  ENERGY  STAR  logo  and 
changed  its  location.  However,  the 
Gommission  has  not  changed  the 
location  of  the  EER  di.sclosures  for  s])lit- 
.system  labels  or  included  a  link  to  the 
AHRl  directory  on  the  labels. 

The  Gommi.ssion  agrees  with 
commenter  concerns  about  the  burden 
associated  with  multi-color  labels. 
According  to  the  comments,  a  nmlti- 

AHRl;  and  Inmirsoll  Riiiul  coiniinmls.  Thnv 
i!X|)laini!(l  that  ln'C|Ui!nl  cliangn.s  In  iho  KNFRHY 
.STAR  pm^iain  may  mako  it  dil'Ilcull  tnr 
manulacliirnrs  to  iipdato  thoir  lalxds  to  stav  curront 
with  I'^NFRCA’  .STAR  I'ocpiii'iMimiits. 

ln}>(!r.soll  Rand  cominonts. 

‘'*NRI)(’.  also  sngj^ostod  (:han{;in^  "Notico"  to 
"Notico  of  Minimum  Rooional  .Standards"  in  tho 
lahol's  lowor  portion.  It  contondod  that  this 
modilication  would  provido  claritv  and  Inrthor 
odiicato  installors.  distrihutors  and  othor 
stakoholdors  who  may  ho  now  to  tlio  idoa  of 
rooional  oHicioncv  standards.  Tho  (Commission  has 
not  includod  NRDH's  sii^ostod  lan”uaoo  hocan.so  it 
would  add  additional  toxt  to  an  alroady  crowdod 
lahol.  In  addition,  it  is  nncloar  whothor  tho 
roloronco  to  "ro<>ional  standards"  in  tho  hoadin^ 
will  1)0  holpinl  to  tho  avorago  consnmor. 

Inoor.soll  Rand  akso  nr<;od  tho  (Commi.ssion  to 
allow  a  link  to  tho  AHRl  databaso  on  tho  lahol. 
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color  lal)el  would  r(!(]uin;  some 
manufacturers  to  jiurcliase  new  jirinters 
ami  others  to  j)ay  higher  printing  costs. 
Tlie  traditional  yidlow  and  black 
contmit  can  a(l(!(|natelv  communicate! 
iidbrmation  to  installers  and  consnm(!rs 
without  the  significant  cost  of  nudti- 
c(dor  iirinting.  Accordingly,  the  final 
rule  riupdres  a  yellow  label  with  black 
text,  consistent  with  tlu!  enrnint  one. 

The  final  label  denotes  dillenint  regions 
through  gray-scale  shading  and  conveys 
the  same  information  proviehul  bv  the 
proposed  multi-color  version. 

The  final  rule  also  iuclmhis  two 
chang(!.s  related  to  the  ENERCY  STAR 
logo.  To  ensure  the  Rule  inchuhis  the 
most  current  information,  the  final 
labels  include  an  ujidated  version  of  the 
ENERFiY  .S'fAK  logo.  In  addition,  to 
minimize  any  confusion  as.sociated  with 
the  I^NERCJY  STAR  logo  and  the 
regional  standards  ma]),  the  final  labels 
.separate  the  ENERGY  .STAR  logo  from 
the  regional  standards  information  with 
a  thick  black  line.  Finally,  the 
(Commission  notes  that,  under  tlie  Rule, 
the  inclusion  of  the  ENER(CY  .STAR  logo 
is  optional. 

'rhe  final  rule  continues  to  reipdre 
I'CER  ratings  on  the  label  for  s})lit  and 
single-package  air  conditioners  because! 
such  information  is  n(!C(!ssarv  to 
deteninine  n!gionaI  standards 
comj)lianc(!  for  some!  jiroducts.  "  The! 
(Commission  has  increased  the  size  of 
the  El'CR  (lisclosuri!.  However,  contrarv 
to  some  ce)mm(!nts,  the  ratings  continue 
to  appear  on  the  lower  jiortion  of  tlu! 
labels.  Bi!caus(!  consumers  are!  likelv  te) 
he!  uid'amiliiir  with  EER  ratings,  their 
prominemt  inedusieen  on  the  label's 
upper  pen  tieen  e:oidel  leael  to  e;onfu.sie)n. 
Eikenvise.  the  (Ceemmi.ssiem  has  not 
elefineel  the!  e;e)mplie;ateel  tea  ms  “.SEER” 
anel  “EER”  e)n  the  label  he  !e:au.se  it  is 
unediear  whether  their  inedusion  weeulel 
signifie:antly  aiel  e:e)nsumer.s.  In  aelelitie)n. 
given  the  teedmie;al  nature!  e)f  the 
eliffe!re!rie:e!s  he!twe!e!n  EER  anel  .SEER,  .my 
e!xplanatie)n  might  e:re!ate  mem! 
e:e)nfusie)n  than  clarity  feer  e:e)nsume!rs. 

Gemtrary  te)  seaue  exemments,  the  final 
label  links  exensumeiis  to  the  I3()E  Wed) 
site  Hither  than  AHRl’s  elire!e:te)ry.  DOE's 
Web  site  ])re)viele!.s  a  IJ..S.  ge)ve!rnme!nt 
.soiirex!  e)f  infe)rmatie)n  fre)m  be)lh  AHRl 
anel  neen-AHRl  members.  In  aelelitieen. 
some  m;mufae:ture!rs  are  ne)t  meanheas  e)f 
AHRI.  anel  the  link’s  inedusieen  een  a 
geeveanment-manelateel  label  is  ne)t 
a|)i)re)|)riate!.  Finally,  eill  the  labe!ls  will 
have  a  link  te)  DOE’s  e:ertifie:atie)n 
el.itabase  thre)ugh  the  .separate  e:e)st 


"  'I'Ik;  Oninniissioii  Ims  comtcliul  IIk?  tuxl  ol  IIk? 
fiDal  ainetndniiails  In  clarilv  that  till!  hKK 
inloriiiatioii  niii.st  appciaron  all  split-sy.staii)  anel 
singl(vpa(:ka<’(!  nuxlal  laheds.  ixit  just  tIuisiMhat  do 
not  moot  tlio  ro^ional  standards. 


e:alt:ulatt)r  link  in  the  hihetl's  uppttr 
pt)rtie)n 

Siniiniaiv  ol  I'inal  Um  ov  Portion 
GV);7/e.*/)/;  (Cetnsistetnt  with  the!  itretpetseel 
rule!,  the  final  l<ihe!l's  le)we!r  petrtieen 
e:e)nt<iins  infeernuitietn  te)  he!l|)  in.stalleas 
iinel  e:e)nsume!r.s  eensure!  thiit  inst;ille!el 
e!eiuipme!nt  e:e)mplie!s  with  DOE's 
re!gie)nal  stanehirels.  The  lal)e!rs  te!Xt 
pre)viele!S  geneatil  iide)rmatie)n  te) 
installe!rs  al)e)t!t  re!gie)nal  e!ffiede!ne;y 
stanelarels.  inedueling  a  list  e)f  statees 
where!  the  me)ele!l  may  be  letgally 
in.stalle!el.-*-  A  U.S.  m.iij  illustrating 
re!gie)nal  .stanehirels  inie)rmatie)n  ap])e!ars 
e)n  lahe!ls  leer  jireeelueds  that  eh)  ue)t  meied 
stanehirels  in  erne!  eir  ineire  reigiems  [i.o., 
e:ertain  sjilit  air  exmelitieinea-  .systeims. 
single!-pae:kage!  air  exmelitiemers  niteel  at 
leiweer  than  11.0  EER.  anel  nem- 
weatherizeiel  anel  meihile  gas  furnaexis 
rateel  at  leiwer  than  00  AFUE).  The  maj) 
j)re)viele!.s  a  simple,  graphiexil  meians  te) 
infe)rm  elistril)ute)r.s,  e;e)ntrae;te)rs,  anel 
exensumers  abeeut  where  in.stallatieen  e)f 
the!  |)artie:ular  e!epii])me!nt  is  pre)hil)ite!el. 
Finally,  the!  hihe!l  exentains  a  link  to 
DOE’s  elatabase!  e)f  ex!rtifie!el  e!epiipme!nt 
te)  alle)W  installe!rs  anel  exensumers  te) 
ele!te!rmine!  the  ratings  e)f  spend  fie: 
e:e)nele!n.se!r-ex)il  e:e)ml)inatie)n.s  leer  split 
systenns  {prod net info.oncrgv.f’ov). 

As  pre)])e)se!el  in  the!  NRRM.  the!  final 
label’s  le)wer  peertieen  alse)  e;e)nt:iins 
.spe!e:ifie;  ex)nte!nt  leer  e:e!ntr<il  <iir 
e:e)nelitie)ne!r.s  anel  furnae:e!.s  subjeu:!  te) 
re!gie)nal  stanehirels.  In  p!irlie;uhir,  for 
meielels  neit  mending  the  stanehirels  in  at 
lenist  erne  reigiein,  the  label  elisplavs  a 
II..S.  m;i])  anel  <i  table  eli.s|)hiying 
infeirmatiem  abeiut  the!  threu!  re!gion.s 
e:e)ve!re!el  by  the  new  DOE  stanehirels.  The 
labels  fe)r  split-systenn  anel  single- 
pae;kage  air  e;e)nelitie)ne!rs  alse)  ex)ntain 
I'CER  ratings,  which  are  ne!e:ei.ssary  te)  hel]) 
installeirs  eleiteirmine  re!gie)nal  stanehirels 
e;ompliance  (.seie  Tableis  1  anel  2).  For 
sjjlit  systems,  the  EER  infeirmation 
inclueles  the  high  anel  leiw  e:ertifie:el 
ratings.  Consistent  with  DOE’s 
.stanehirels,  the  label  for  .single-pae:kage! 
air  e:e)nelitie)ne!rs  niteel  hedow  11.0  EER 
elis])hiys  a  pre)elue:t-.s])en;ifie;  maj)  tei 
illustrate  that  .sue:h  meielels  e;an  einlv  be! 
installeel  in  the  ne)rthe!rn  anel 
seiutheastern  reegiems.  Feir  nem- 
we!athe!rize!el  anel  meihile  geis  iurnae:e.s 


In  addition  to  llu!  coimmxits  oullinod  nlxivo. 
At’.CA  rocomiiKMidod  llnil  Iho  sl.ilo  nmiKis  on  ihi! 
laliol  <ip|)Oiir  in  lull  and  not  as  postal  alidniviations. 
AlXiA  nolod  that  tlio  use;  ot  |)oslal  ahlinn  iations 
(:han}>(!S  thi;  ord(!r  tlio  slatixs  ajipoar  in  somo  oasos. 
in  tlio  Commission's  vi.nv.  it  is  imlikolv  that  th(!S(! 
suhtio  chaiificis  will  lesid  to  .sorioiis  conliision.  lA  .m 
in  Iho  l(!w  instancets  wlniu;  IIk;  ordm- of  tin; 
ahl)r(n  iations  mav  dillor  li'om  Iho.so  ol  llu;  lull 
namo.  Iho  ahhnwialions  an!  in  c.losi!  onough 
pro.ximily  that  Iho  roador  is  not  likoly  to  miss  lh(!m. 
In  addition,  tho  lull  speilling  ol slalos  woidd 
consmiK!  significant  spaco  on  tho  lah(!l. 


rateel  he-leiw  90  AFUE,  the  label  e:e)ntain.s 
a  map  anel  ti  list  ielentifying  thei.se  .stateis 
wheire!  the  pre)elue;t  m.iy  he!  inst.illeeh 
(Ceinvemselv,  feir  ne)n-we!iithe!rize!el 
furnae;e!s,  meihile  heime!  furnae-.es.  anel 
e:e!ntral  eiir  exinelitiemers  th.it  nuHit 
stanehirels  in  eill  reigieins.  the  jireipeiseel 
hiheil  e:e)ntains  the!  st<ite!me!nt:  “Feulenil 
law  idleiws  this  unit  tei  ht!  installeel  in  all 
11..S.  .statees  iinel  territeirieis.” 

B.  Ijicution  and  Format  oj  L(d)(d 

BacU^ronnd:  In  the  NRRM.  the 
(Ceimmi.ssiein  exphiineel  that  the  hil)e!l 
weiulel  serve  as  the  primary  teieil  feir 
e;e)mmunit;ating  efficieneiy  anel  stanehirels 
iideirmatiem.  llneler  the  preipeiseel  rule, 
the!  label  woulel  appeuir  em  ])ae:kaging 
(feir  pre)elue;t  ei.iteigeiries  subjeie:!  tei 
reigiemal  stanehirels)  anel  manufae:turer 
Wed)  siteis,  as  well  as  em  the  jireiehieit 
itself  anel  reitailer  Web  siteis  as  alreaely 
manehite!el.  The  jireijieisal  alse)  leKiuireel 
redail  Weib  sites  selling  any  jiroelue;! 
sul)je!e:t  to  reigiemal  stanehirels  to  elisjihiy 
the!  statement  “Fexleral  law  jireihihits  the 
instalhition  of  seime  le:entral  <iir 
e:e)nelitie)ne!rs  eir  furnae:e!.sl  in  e:e!rtain 
stiites.  Leiok  tei  the  EnergyGuiele  lahe!l  tei 
eledeM  iniiU!  whether  this  ])re)ehie;t  e:an  he 
le!gallv  instidleul  in  yeiur  le)e:atie)n.” 
Finally,  the  i)re)|)e)se!el  rule!  re!ejuire!il 
e:e!rtain  re!t<iil  selleirs  (e?.g.,  e:e)nlnie;te)rs. 
installe!rs,  anel  iis.se.-mbleirs)  tei  make  the 
Ene!rgvGuiele!  lahe!!  aviiihihle!  tei 
e.emsumers  heibre  i)ure:hii.se!  anel 
,s])e!e:ifie;<dly  elire!e;te!el  e:e)ntrae:te)r.s  tei  give 
e:e)nsume!rs  the  eiiiiieirtunitv  tei  review 
the  I'CnergyfCiiiele:  label  prieir  tei  ])ure:h<i.se! 
as  e;urre!ntly  re!eiuire!el. 

(ionnnants  on  Udxd  Location  and 
Format:  (Commenters  generally 
.sii])i)e)rle!el  the  iireijioseel  label  jilaeiement 
leKiuiremeints.  Feir  exam])le!.  A(CGA 
asseirteel  that  the  laheil’s  appearane:e  on 
])ae:kaging  will  hel])  jireivemt  imiirojier 
installations  anel  its  jireseneie  ein 
manufae:turer  Web  sites  will  aiel 
e:e)ntrae:tors  in  jireivieling  the  labels  tei 
e:e)nsume!r.s.  Earthju.stie:e!  })reelie;te:el  that 
the  reujuirements  will  helji  ensure  all 
e:e)n.sume!r.s  reeieive  energy  infeirmation 
ahemt  these  pre)elue:t.s. 

Heiwever,  seime  e;omme!nte!r.s  raiseel 
e:e)ne;e!rn.s  aheiut  threH)  s])e!e:ifie;  a.s])e!e:t.s  of 
the  jireijiei.sal.  Fir.st,  Earthjustie:e!  iirgueiel 
that  the  Rule  sheiulel  re!e|tiire!  all  rettaileirs, 
neit  just  e:e)ntriie;te)r.s.  tei  einsure! 
eiemsumeirs  have  lahed  infeirmatiein  eiarly 
in  the!  salens  |)re)e:e!ss.  .S])e!e:ifie:allv,  it 
urgeul  the  (Commissiem  tei  elire!e:t  l)rie:k- 
anel-nieirtar  retaile!rs  tei  “affirmatively 
jireiviele  e:e)n.sume!r.s  with  a  e;e)pv  eif  the! 
label  eir  elire)e;lie)n.s  lor  viewing  the  lahe!! 
emliiu!  jirieir  tei  the  .stile  eif  the  jneieluct.” 

It  alse)  argiuKl  tliat,  at  the  veiry  leiast,  the 
(Ceimmi.ssiem  shenilel  e:larify  how  reitail 
sellers  whei  neigeitiate  or  make  .saleis  eiveir 
the  teleijiheme  eir  einline  (e.g.,  via  eimail 
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or  wel)  forms)  should  make  the  retjinrod 
disclosure.  Finally.  Earth ju.st ice 
recomnuMided  that  the  Rule  nuiuire 
retail  sellers  to  have  cu.stomers  confirm 
in  writing  that  they  have  read  and 
umhir.stood  the  label  and  that  they  are 
aware  of  any  regional  standards 
ai)plical)le  to  the  ])roduct. 

Second.  NRIXi  and  Earthjnstice  urged 
the  (Commission  to  (msure  that  labels 
nnnain  attached  for  the  product’s 
lifetime  to  help  homeowners  with 
re])lac(anent  purchases  and  prospective 
homehuyers  who  examine  installed 
(Uluipmeid.  In  ])articular,  NRDCC  urged 
the  (Commissiou  to  eliminate  language 
recjuiring  adhesive  labels  that  can  he 
easily  removed  “without  the  use  of  tools 
or  liquids,  other  than  water."  NRD(C 
noted  that,  because  heating  and  cooling 
products  are  usually  in.stalled  in  out-of- 
the-way  locations  (;.e.,  in  utility  closets, 
basements,  rooftops,  or  outdoors),  a 
more  durable  label  is  unlikely  to  create 
aesthetic  concerns.  In  contra.st, 

(Coodman  argued  that  the  label  may  not 
In;  legible  on  units  stored  outdoors  for 
months  or  years.  It  recommended 
s])ecific  adhesive  .s|)ecifications,  to 
rej)lace  the  current  requirements  which 
simply  call  for  sufficient  .strength  to 
])revent  dislodgment  during  normal 
handling.-*-* 

Finally,  .s(!veral  manufacturers 
ohject(;d  to  the  pro]josal  to  iMujuire  the 
label  {)n  ])roduct  ])ackaging.  AllRl 
argimd  that  this  rcupdrement  is 
unnecessary  because  current  label 
re(]uirements  adecpiately  communicate 
product  information  to  installers  and 
consumers.  Some  commenters  also 
argued  that  current  labeling  practices 
already  allow  installers  to  view  the  label 
before  ojjening  packages.  For  example, 
some  manufacturers  use  transparent 
shrink-wraj)  as  packaging,  making  the 
EnergyCndde  label  clearly  visible  to 
anyone  examining  the  packaging.  Other 
manufacturers  create  open  ])ockets  on 
their  j)roduct  packaging  to  ensure  the 
label  can  he  .seen.-*’  Given  these 
examples,  AHRI  argued  that  the 
propo.sed  mandatory  jiackage  labels  will 
increa.se  costs  without  adding  value  to 
the  disclosure  process.  Other 


‘■’.Spccil'ically.  (axidiniin  c|iu!sti()iu!(l  tin; 
r(!(|uin!in(!iil  that  lalxtls  liava  "an  adlutsion  capacity 
sidlicicnt  to  pnivtait  tiudr  dislodgment  during 
normal  handling  throughout  tlutchiiin  ol 
distrihution  to  the  r(!taih!r  or  consinma-."  arguing 
that  manniactunu's  cannot  control  how  products  ari! 
handled  once  thiw  hsive  their  control.  'I'hns. 
(ioodman  recommended  that  the  Knie  simpiv 
r(!(piir(!  a  poid-adhesion  (as  noted  in  the  last 
sentence  ol  the  .same  paragraph),  hut  with  a 
relerence  to  an  appro|)riat(!  industry  standard  test 
nuUhod  lor  peid-adluision  developixl  hv  ,-\.S'rM 
International. 

Rluiem  al.so  argmxl  that  the  lalxd  on  the 
packaging  would  provide  lilllc!  value  herumse 
consumers  rarelv  see  the  packaging. 


commenters  recommended  that  tin; 
(Commission  allow  manufacturers  to 
comply  with  the  package  label 
reciuirement  by  ensuring  that  the  label 
iiffixed  to  the  product  is  visible.-*-'’ 
F’urthermore,  Goodman  exjilained  that 
mandatory  jiackage  hibels  may  not  he 
feasible  beciiuse  nnmy  manufacturers 
ship  their  single  package  llVAfC 
products  in  corrugated,  wax-coated 
lioxes,  w'hich  do  not  hold  adhesive 
labels  well. 

litisponsH  to  Comments:  (Consistent 
with  the  NPRM,  the  final  rule  nKpiires 
labels  on  products,  packag(!.s,  and  Web 
sites  to  ensure  tin;  availability  of 
regional  .standards  information  for 
con.snmers  and  installers.  Additionally, 
the  (Commission,  in  res|)onse  to 
commenters,  has  modified  its  proposal 
by  iq)dating  the  disclosure  rules 
aj)plicahle  to  retailers,  slightly  changing 
the  label’s  adhesive  nujiiirements,  and 
clarifying  that  manidacdnrers  need  not 
affix  a  label  to  packaging  if  the  label  is 
legible  through  the  packaging. 

By  focusing  on  the  EnergvGnide 
labels  as  the  primary  vehicle  for 
conveying  energy  efficiency,  the  final 
rerpnreiiKmts  ])rovide  a  singU;,  familiar 
tool  for  commnnicating  efficiency  and 
standards  information.  TIk;  Rnle  also 
avoids  mnltiple  formats  that  conld 
cause  confusion  and  increase 
compliance  burdens.  For  distrihutc)rs, 
installers,  and  other  retailers,  the 
comprehensive  label  (diminates  the 
need  to  caeate  their  own  disclosures.  In 
addition,  by  reejniring  the  label  on 
])roducts  and  j)ackaging,  the  final  rule 
should  help  consumers  and  installers 
with  their  purchasing  and  installation 
decisions,  regardless  of  where  lho.se 
decisions  occur.  The  label’s  continued 
pre.sence  on  protlucts  provides 
consumers  with  efficiency  information 
for  their  purchases.  It  will  also  help 
])rovide  installers  with  regional 
standards  information  to  ensure  they 
install  the  correct  ecpiipment  under  the 
law.-"*  For  products  subject  to  the 
regional  .standards,  labels  on  packages 
will  aid  distributors  and  in.stallers  to 
determine  whether  a  model  meets 
applicable  standards  before  they  ship  or 
open  boxes,  avoiding  costly  mi.stakes. 

After  considering  the  comments,  the 
Gommission  has  modified  some 
retpiirements  for  point  of  purchasf! 
disclosures  and  package  labeling  as 
follows.  F’ir.st,  in  respon.se  to 


liig(M'S()ll  Kaiui  and  (axxlinan  ciiinnxxits. 
■*'’’rlx!  |)t-()|xistxl  rida  <l(X!.s  not  rcxiiiiri!  a 
|xx-niaiu!nt  KnargyCuida  lalxd  on  llu!.s(!  products  as 
suggij.stixl  l)v  cominonis,  sinci;  the  nnifs  nxxiol 
numlxir  |)rovidos  llx!  inl(x-ination  nocossarv  to 
dolonniix!  complianco.  pai  licnlai  ly  given  the 
avaiiabililv  ol  online  databases  I'roin  IX)K  and 
AHRI. 


Earthjnstice’s  concerns,  the  final  rnle 
30.5. 14(h)(2))  .states  that  hrick-and- 
mortar  retailers  must  show  the  lahtd  to 
their  cn.stomers  bidbre  they  agree  to 
purchase  the  product  to  ensure 
tatstomers  will  have  access  to  the  hibels 
for  the  products  they  are  considering 
even  if  they  do  not  .sj)ecificallv  retjuesl 
to  see  them,  'rhongh  it  is  unclear 
whtither  many  consumers  jnircha.se 
heating  and  cooling  ecjnijnnent  in  hrick- 
and-mortar  stores,  the  revision  will 
ensure  that  such  consumers  have  the 
same  label  acce.ss  as  those  jinrchasing 
equijnnent  in  their  homes.  Retailers  mav 
comjily  with  the  Rnle  by  informing 
consumers  of  the  labels  and  jjroviding  a 
way  for  them  to  access  the  information 
electronically.  They  may  al.so  di.sj)lay 
the  labels  on  the  jiroducts  themselves  (if 
the  jiroducts  are  clearly  visible  to 
.shoj)i)ers)  or  di.sjjlav  them  elsewhere  in 
full  view  of  the  consumers.  In  addition, 
the  final  rule  (§  305. 14(h)(3))  clarifies 
that  retailer  .sellers  who  conduct  their 
transactions  solely  over  the  tele|)hone  or 
internet  (e.g.,  email  or  weh  forms)  must 
tell  consumers  where  they  can  vicnv  the 
labels  online  and  give  them  an 
oj)j)ortnnity  to  review  labels  hedon; 
])urchase.  'I'liis  will  ensure  that 
consumers  have  an  o])})ortnnitv  to 
niview  the  labels  regardless  of  which 
jjurchase  method  they  use.  'Fhe  final 
rnle  does  not  reejnin!  contractors  and 
other  sellers  to  obtain  a  signed 
acknowledgment  confirming  that  thev 
have  jirovided  label  information  to 
consumers  because  it  is  unclear  whether 
the  benefits  of  such  a  reijuirement 
outweigh  its  substantial  costs  to  small 
businesses. 

The  final  rule  eliminates  the  sj)ecific 
adhesive  j)rovision.s  requiring 
manufact linns  to  use  labels  that  easily 
can  he  removed  with  water.  As  NRD(i 
notes,  labels  on  installed  equijnnent  can 
benefit  consumers  by  heljiing 
homeowners  in  their  future  jnirchasing 
decisions  or  by  informing  homehuyers 
about  the  efficiency  ratings  of  in.stalled 
units.  To  encourage  more  durable  labels, 
the  final  rnle  allows  manufacturers  to 
use  stronger  adhesives.  At  the  .same 
time,  the  Rnle  does  not  mandate  a 
jiermanent  label  given  uncertainties 
about  the  co.st  and  feasibility  of  such  a 
reijuirement.  In  the  label’s  absence,  the 
unit’s  model  number  will  jirovide  the 
information  neces.sary  to  determine 
comjiliance,  jiarticnlarly  with  the 
availability  of  online  databases  from 
DOE  and  AflRl.  The  final  rnle  does  not 
imjiose  a  jirescrijitive  adhesive 
requirement  because  there  is  no 
evidence  that  the  current  jierformance- 
hased  reijnirements,  which  have  been  in 
jilace  for  decades,  do  not  work. 
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Finally,  in  respon.se  to  industry 
concerns,  the  final  rule  does  not  require 
a  .separate  lalMil  on  the  packaging  of 
products  subject  to  regional  standards  if 
the  label  affixed  to  the  product  is  visible 
from  the  ])ackage’s  exterior.  3'here  is  no 
reason  to  recpiire  the  niannfactnrer  to 
])lace  another  label  on  tin;  product 
l)ackaging  if  the  j)roduct  label  is  clearly 
visible  to  sonuione  examining  the 
package.  In  addition,  to  ensure  the  label 
remains  affixed  to  different  j)ackaging 
(e.g..  wax-coated  boxes),  man u fact iinns 
may  affix  the  lalxd.s  through  means 
other  than  adhesives  (e.g..  staples,  tape, 
etc.)  as  long  as  the  method  prevents  the 
label's  dislodgment  during  normal 
handling  throughout  the  distribution 
chain  to  the  retailer  or  consumer  and 
ensures  the  label  is  clearly  visible. 

Suniimiry  nj  Final  Lalwl  Location  and 
Forma/;  The  final  rule  requires  that  the 
label  be  visible  on  packaging  for  j)roduct 
categories  subject  to  regional  standards 
(5?  30.5.12)  as  well  as  on  retailer  and 
manufacturer  Web  sites  305.20  and 
305.14).‘*^  For  online  disclosures,  the 
final  rule  (§305.20)  also  directs  retail 
\V(!h  sites  selling  any  jjroduct  subject  to 
regional  standards  to  disj)lay  the 
statement.  "Inideral  law  prohibits  the 
installation  of  some  jcentral  air 
conditioners  or  furnaces]  in  certain 
states,  book  to  the  FnergyCinide  label  to 
determine  whether  this  product  can  lx; 
legally  instalhul  in  vonr  location.”  As 
di.scnssed  above,  the  final  recinirements 
(§305.14)  direct  retail  sellers  (e.g.. 
contractors,  installers,  assemblers,  and 
retail  stores)  to  make  the  EnergyChiide 
label  available  to  consumers  and 
jirovide  them  the  o])portunity  to  review 
the  FnergyCnide  label  prior  to  purchase. 
C.ontractors  can  comply  with  this 
recjuirement  by.  for  examj)le.  showing 
the  labels  to  consumers  or  ])roviding 
them  instructions  to  view  the  labels 
online.’*” 

C.  Additional  Lahcling  Ilcqaircinents  for 
Oil  Fnrnaccs 

llacki’iound:  In  the  NFRM.  the 
('.ommission  pro])osed  to  amend  the  oil 
furnace  label  to  give;  manufacturers  the 
o])tion  of  including  the  efficiemey 
ratings  associatiui  with  different  injnit 

('.imimissiiiii  rtH:<!n(ly  isMiod  aiiUMidnieiits 
It)  llii!  Kid(!  riK|inriiij>  niiinidactiinM'  \V(!l)  sit(!S  lo 
pnividi!  coDsuiniirs.  disirilxitors.  and  instalhas 
a(:(:(!ss  t(i  lludr  |ir()dii(:l  laliids  onliiu!  lor  all  products 
lM;arin}>an  laior^vOuido  label  bv  |ulv  15.  201.'<.  'I'be 
ainendiiKuils  al.so  najinn!  all  onliiu;  n;lailers  lo 
includi;  llu;  Kn(;r<>v(Uiid(;  lab(;l  Idr  Ibi;  products  tlu;v 
si;ll  bv  laniiarv  15.  2014.  78  KK  2200  ()an.  10.  20i:ti. 
'I'luKie  ri;(|uireni(;nls  an;  consist(;nt  wilb  those  issn(;d 
liv  llie  (ionnnission  lor  lel(;vision  lalxtls  in  201 1.  .See 
70  I'K  10.18  ()an.  1 1 . 201 1 )  (leli;\  ision 
rispiireinents). 

'"’The  Knie  aln;adv  contains  similar  disclosure 
iis|uirein(;nts.  10  (iFK  ;105.]4. 


rates,  which  allow  different  levels  oi 
fuel  u.sage.  The  jiroposed  label 
contained  a  chart  displaying  four 
efficiency  ratings  a.ssociated  with  four 
different  input  rates.  Under  the 
proposal,  installers  who  use  an  input 
rate  different  from  the  maniifactnrer’s 
default  would  mark  the  chart  on  the 
FnergyUnide  label. 

Oonnncnts:  The  commenters  offered 
mixed  views  on  this  jiroposal.  AllRl, 
which  originally  proposed  the  label 
modification,  sujiported  the  pro|)osal. 
However,  it  urged  the  (kmnni.ssion  to 
change  the  term  "input  rate”  to  “input 
capacity,”  consistent  with  the 
terminology  u.sed  in  DOE’s  regulations. 

It  also  noted  that  the  propo.sed  input 
capacities  in  the  NPRM  [i.c.,  84. ()()(). 
1()5.()()().  lin.OOO  and  14().0()()  Btu/h)  do 
not  rejiresent  an  exhaustive  list  of 
cajiacities  for  typical  models. 
Accordingly.  AHRl  urged  the 
Commission  to  allow  manufacturers  to 
include  iqi  to  four  capacities  of  their 
own  choosing.  AHRl  also  urged  the 
Commission  to  clarify  the  nupiirements 
for  liNERCY  .STAR  logo  placement, 
noting  that  .souk;  oil  furnace  models 
may  meet  ENERCY  .STAR  criteria  at  one 
iiqmt  capacitv,  hut  not  at  anotluir. 

In  contra.st,  Coodman  o])])osed  the 
])ropo.sed  oil  furnace  label,  raising 
concerns  that  the  lahid  would  not  hi; 
durable  and.  any  reciniremiint  to  make  it 
so  would  h(;  overlv  hurden.some. 
Coodman  also  argued  that  a  specific 
input  capacity  rating  is  not  necessarv 
hecau.se  the  labels  adcupiately  disclose 
relative  ])erformance  from  one  product 
to  the  next. 

Fined  Rale  and  Response  to 
Oonnnents:  Consistent  with  the  NFRM, 
the  final  rule  (3()5.12(h)(15))  allows,  but 
does  not  rcujuire,  manufacturers  to 
include  muitij)le  input  cajiacities  on 
th(!ir  EnergyCnide  labels  for  oil 
furnaces.  However,  the  final  rule 
contains  several  changes  and 
clarifications  in  resjionse  to  the 
comments.  First,  the  Rule  does  not 
dictate  which  injnit  cajiacities  must 
ajijiear  on  the  label  because,  as  noted  by 
the  comments,  manufacturers  do  not 
offer  a  uniform  set  of  injint  cajiacities. 
Instead,  the  final  rule  allows 
manufacturers  to  include  uji  to  four 
injnit  cajiacities  comjiatilile  with  their 
model.  .Second,  the  label  u.ses  the  term 
“injiut  cajiai;ity”  instead  of  “injiut  rate” 
in  resjion.se  to  commenter  suggestions. 
F’inally,  the  final  ride  onlv  allows  the 
ENERCY  .STAR  logo  on  models  certified 
by  that  jirogram  at  all  injiut  cajiacities 
listed  on  the  label.  To  avoid  consumer 
confusion,  the  Ride  does  not  allow  the 
logo  on  models  ijiialifying  for  ENERCY 


.STAR  at  some  cajiacities  and  not 
others.’'” 

IJ.  Oompliance  Date  for  New  Labels 

Rack<^round:  In  the  NFRM.  the 
Commi.ssion  jirojiosed  to  roll  out  the 
jirojio.sed  label  in  two  jihases  coinciding 
with  the  comjiliance  dates  of  DOli’s 
regional  standards.  Under  the  first 
jihase.  manufacturers  would  begin  using 
the  new  label  no  later  than  May  1,  2013 
for  iKjnijinient  subject  to  new  standards 
effective  on  that  date  (i.e.,  non- 
weatherized  and  mobile  home  furnaces) 
as  well  as  eijuijiment  not  subject  to  any 
change  in  the  regional  standards  (e.g.. 
boilers,  oil-fired  and  electric  furnaces). 
Under  the  second  jihase.  manufacturers 
would  begin  using  the  new  labels  no 
later  than  )anuary  1,  2015  for  any 
heating  and  cooling  eijnijiinent  subject 
to  new  standards  effective  on  that  date 
(i.e.,  weatherized  furnaces  and  central 
air  conditioners  and  heat  jinmjis). 

(ionnnents:  Commenters  raised 
.several  concerns  with  the  jirojiosed 
comjiliance  dates,  warning  that  three 
fai'.tors  could  delay  imjilementation  of 
the  DOE  rules  and  imjiact  the  labels’ 
timing. •'>”  First.  AF{b\  has  challenged 
DOE’s  new  regional  standards  for 
furnaces  in  the  U..S.  (Ainrt  of  Ajijieals  for 
the  D.C.  C.ircnit."’'  .Second.  AHRl  has 
jietitioned  DOE  to  grant  an  18-month 
extension  for  regional  furnace  efficienev 
standards  from  the  current  comjiliance 
date  of  May  1 . 201 3,  to  give 
manufacturers  more  time  to  comjily 
with  the  standards  and  labels.  Finallv, 
ACJA  noted  that  DOE  has  not  comjileted 
its  rulemaking  to  develoji  a  .statntorily- 
reijnired  enforcement  jilan  for  regional 
standards.  In  the  commenters’  views, 
these  three  considerations  cast  doubt  on 
the  new  labels’  timing.  ACA  exjilained 
that  resolution  of  these  matters  could 
render  the  Commission’s  final  label 
reijnirements  inaccurate  or  misleading 
and  called  on  the  Commission  to  wait 
and  coordinate  with  DOE  to  ensure 
consistenev  between  the  final  labels  and 
DOE’s  standards  and  enforcement 
reijnirements.  Earthjustice  disagreed, 
arguing  that  the  FTC  cannot  ignore  its 
duty  to  meet  tin;  statutorv  deadline  for 
labeling  rules  merely  because  of  the 
ongoing  litigation.  To  address  the.se 
various  uncertainties.  Ingersoll  Rand 
suggested  the  Commission  tie  the  Rule’s 

III  rii.spoiisc  to  (l()0(liii<iii's  (:omiii(;iil.  llu; 
Coiniiiissioii  iiolos  thiil  tin;  hiliol.  wliicli  is  not 
(losigiiod  lo  Ik;  p(;i'iiiiin(;nt.  will  inronii  (■.ons\im(;rs 
iillor  piirchiisi;  ol  llK;ir  svsiciii's  (;llK:i(;n(:v  ns 
inslnlli;(i  nl  a  spocifu:  iii|Hil  enpneily.  Aiiion<>  ollu;r 
tliiii”s.  this  inliirinntion  may  lio  iin|iorlant  Idr  lax 
(:r(;(lits  or  utilily  roliatos. 

'■".M’liA.  AliA.  Goodman,  and  AHKi  ixinimnnls. 

Ainrrirtin  Pitltlic  Gds  .-Xssocidlion  \'.  f  ^.S'. 
Dirpartmcnl  oj  luu;r<’y.  .No.  11-1485  (D.G.  (iir.  2012). 
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(:oni|)lian(:(!  date  to  the  IXIE  standard 
(:()ni|)lian(;e  date  generally,  without 
sjjeeif'ying  a  dale. 

In  addition  to  concerns  with  these 
ongoing  develo])inents.  some 
cominenlers  ex|)ressed  reservations 
about  the  timing  ol  the  labeling 
nuininanents.  AllRI  urged  the 
(iommi.ssion  to  recognize  that  .some 
models  htiaring  the  old  lahtd  may 
remain  in  the  distribution  chain  after 
the  Rule’s  compliance  date.  IIARDI 
(u:hoed  the.se  conc:erns,  noting  that  some 
inventory  may  continue  to  apjjear  on 
the  market  alter  the  com])liance  dale  of 
the  new  standards.  To  reduce  confusion 
associated  with  this  transition, 

(loodman  nicommended  that  the  label 
itself  dis])lay  DOE’s  compliance  date.  In 
addition,  AHRI  a.sked  the  (iommission 
to  clarify  whether  manufacturers  coidd 
begin  affixing  the  label  to  products 
before  the  comj)liance  ilates  to  ensure  a 
reasonable  transition  period,  and, 
jjresmnably,  avoid  recpiiring  all  label 
changes  on  a  single  day.’’-  Final Iv, 

NKDC  recommended  that  the 
(iommi.ssion  ifHjnire  the  label  on 
]n'oducts  manufactured  before  the 
compliance  date  to  begin  educating 
installers  early  and  to  ensure  that 
products  in  circulation  have  the  new 
label  when  the  standards  go  into  effect. 
However,  NRDH  noted  that,  to  avoid 
c;onfusion,  the  label  would  have;  to 
(!xj)lain  that  the  regional  standards  do 
not  a))])ly  until  the  compliance  date. 

Final  Bala  and  Basponsa  to 
(ioininants:  After  considering  the 
comments,  the  Commi.ssion  has 
modified  the  Rule’s  language  to  account 
for  possible  changes  in  the  DOE 
com])liance  dates.  As  a  result,  the  final 
rule  does  not  require  that  the  labels 
themselves  contain  a  particular 
mandatory  compliance  date.  Instead,  it 
ties  the  labeling  recjuirements  to  DOE’s 
comjjliance  dates,  whatever  they  may 
h(!.  Accordingly,  if  the  DOE  standards 
are  ])ostponed  or  vacated,  the  new 
labeling  rules  will  not  ap])ly  until  a  new 
DOE  compliance  date  is  set. 
Nevertheless,  the  Commission  has  not 
delayed  ])ul)lication  of  the  final  labeling 
rules  because  EFCA  im])o.ses  a  clear 
comjjletion  deadline  and,  at  this  time, 
DOE  has  not  changed  its  compliance 
dates. ">•* 

S(U!  also  (toodniiin  coiiiiiKnits. 

■'  ‘42  U-.S.d.  ()2i(.‘j{())((i)(l  I).  Ill  ii(lclilii)n,  Ihi! 
(loininission  has  not  doliivod  tlio  lalxilin^  ndos 
ponding  coinplolion  of  llio  IX)i;  onforcoinoni  pliin. 
(iivon  tlu!  possihilitv  tlial  tlio  IX)l-i  standards  will 
bocoino  applicable  liidoro  tbo  issuance  of  Ibat  plan, 
tile  linal  lalieling  ride  ensures  Ibe  new  disclosures 
will  be  available,  as  (iongress  intended,  to  inform 
indnstrv  memliers  ationt  tbe  standards,  regardless  of 
tbe  plan's  status.  However,  if  any  conflicts  should 
arise  between  DOl'i's  final  enforcement  jilan  and  tbe 
labels,  tbe  Commi.ssion  will  jirovide  guidance  to 


Recognizing  that  the  DOE  compliance 
dates  for  the  standiirds  could  shift,  the 
Commission  has  modified  the  final  rule 
to  remove  si)ecific  compliance  dates 
(e.o..  May  1, 2013),  instead  tying  new 
label  compliance  to  the  com|)liance  d;ite 
for  DOE’s  ntgional  stiindiirds.  This 
change  eliminates  the  nettd  to  amend 
the  labeling  Rule  should  a  delay  occur 
in  the  inqtlementation  of  DOE’s 
recpiirements.  Thus,  consi.stent  with  the 
propo.sal,  th(!  final  rub;  recpiires 
cf)m]fli;mce  with  the  new  hihel  content 
(30.5.12)  in  two  phases. Under  the  first 
])hase,  manufacturers  must  begin  using 
the  new  lalxd  for  weatherized  gas  and 
mobile  home  gas  furnaces  on  the 
compliance  date  set  by  DOE  for  the 
standards  apjdicable  to  those  ])roducts 
(currently  scheduled  for  May  1, 2013). 
That  date  akso  applies  to  revised  labels 
for  equipment  not  subject  to  the  regional 
standards  (e.g.,  boilers,  non-weatherized 
oil-fired  furnaces,  and  electric  furnaces). 
Likewise,  under  the  second  phase, 
manufacturers  must  begin  using  the  new 
label  for  weatherized  furnaces,  central 
air  conditioners,  and  heat  j)umps  on  the 
compliance  date  siH  by  DOE  for  those 
])roducts  (curnaitly  january  1, 201 5).'’^’ 

On  january  11. 2013.  D()E  and  AFOA 
filed  a  settlement  agreiMiient  with  the 
Oourt  of  A])j)(!al.s  for  the  D.O.  Circuit  to 
vacate  the  regional  .standards  for  non- 
weatherized  gas  and  mobile  home  gas 
furnaces. A  final  decision  from  the 
court  on  the  settlement  is  still  pending. 
If  a  final  ilecision  vacates  the  standards 
for  those  products,  the  Commission’s 
labeling  rules  for  products  tied  to  that 
compliance  date  will  not  become 
effective  because,  as  discu.ssed  above, 

industry  nunnbnrs  iinil  ainund  llui  latinling  rulos  as 
niicossary. 

'’'.Siinilarly.  the  final  nila  tins  Ibn  ninv  disdosuri! 
provisions  in  soction  ItO.S.ld  (/.<■..  inannlacturors' 
duty  to  )iost  labols  onlino  and  contractors'  duty  to 
make  till!  labels  available  to  consumers)  to  tbe  1X)K 
compliance  date.  Unlike  Ibe  two-stage  approach  for 
label  content  in  :t().').12.  the  section  :tl).5.14  changes 
will  lake  effect  at  a  single  time  (I'.c..  on  Ibe 
compliance  dale  for  regional  standards  applicable 
to  non-wealberi/.ed  furnaces)  to  minimize 
confusion  and  ensure  uniformity  in  tbe  contractor 
disclosures  to  consumers.  Finallv.  as  discussed 
earlier,  recent  amendments  already  reipiire  all 
manufacturers  to  post  bneigvUuide  labels  onlini! 
beginning  )ul\'  1.').  21)12.  wbelber  or  not  a  delay 
occurs  for  the  1X)H  regional  standards.  7ti  M<  221)1). 

"'"''rile  Uommission  will  update  ranges  for 
wiiatberized  furnaces  and  central  air  conditioners 
and  beat  pumps  before  the  |anuarv  I.  21)1.2 
transition  to  the  new  labels.  DOF  has  clarified  that 
Ibe  com|)liance  dale  for  tbe  regional  standards 
applies  to  Ibe  installation  of  |>roducts  on  or  after 
that  dale.  .S'ec- Department  of  luiergy,  "Kegional 
.Standarils  Knlorcemenl  l''ramework  Document." 
Iiltl)://\v\v\\l.in;ri!.t!iu!i'<iv.f’()v/l>tiil(lin<is/(ii>i>litin(:ir 
sldiuldnls/ixlfs/lumcdc  rtx^slnd 
(diforcdlninwnork.ixlf. 

'■''loint  Motion  of  I’litilioner  and  Respondent  to 
Vacate  in  I’aii  and  Remand  for  Further  Rulemaking 
()an.  1 1.  21)12).  Anunicdit  Public  dcis  Ass'n  v.  DOP. 
No.  11-14H,2  (D.C.  Cir.  liled  Dec.  22.21)11). 


tho  rub;  languago  tio.s  thu  label 
I'uquirumonts  to  tho  DOE  (xmiplianco 
(lato.  In  .short,  without  a  DOE 
complianco  date  or  DOE  standards  for 
that  niatlor,  tho  Oommission  will  not 
rotpiiro  tho  now  laholing  provisions. 
Whon  DOE  revisits  tho  standards,  tho 
Oommi.ssion  will  amend  tho  labeling 
rulos  if  uocossary  to  couform  to  tho  now 
roepiiromonts.  'riio  proposed  sottlomonl 
does  not  address  tho  DOE  regional 
.standards  schodulod  for  )anuarv  1.  2015 
applicable  to  central  air  conditioners. 
Thus,  absent  further  developments,  the 
Commission  does  not  plan  to  alter  the 
final  labeling  rerjnirements  for  those 
jiroducts  or  for  weatherized  furnaces. 

In  addition,  the  final  label  does  not 
include  a  conijiliance  date  disclosure,  as 
suggested  by  some  comments.  Given  the 
uncertainties  associated  with  the 
ongoing  litigation  and  the  extension 
request  before  DOE,  the  Commi.ssion  is 
reluctant  to  place  a  specific  date  on  the 
label  that  may  become  obsolete  and 
cause  consumer  confusion.'’^ 

In  response  to  AIIRI’s  concerns,  the 
Commi.ssion  clarifies  that  manufacturers 
may  begin  implementing  the  new  label 
format  prior  to  the  DOE  compliance  date 
to  facilitate  a  reasonable  transition  to 
the  new  labels.  'I'he  Commission  has 
followed  the  same  approach  for  similar 
changes  in  the  past.’’"  Early  labeling  will 
akso  increa.se  the  niimher  of  units 
displaying  the  new  label  format  on  the 
compliance  date  of  the  DOE  standards. 
However,  in  weighing  whether  to  begin 
labeling  early,  mannfacturers  should 
consider  the  status  of  the  ongoing  issues 
related  to  the  timing  of  DOE’s  standards 
disixissed  above. 

E.  Possibla  DOE  Waivar  for  Eiirnacas 

Background  and  Comments: 
Commenters  akso  urged  the  Commission 
to  require  information  on  the  label 
alerting  installers  and  consumers  to  a 
potential  DOE  waiver  for  furnace 
installations.'’”  On  February  (i,  2012, 
.several  organizations  jjetitioned  DOE  to 
waive  the  new  regional  standards  where 
a  higher-efficiency  furnace  installation 
would  be  infeasible  or  prohibitively 
ex|)ensive  (e.g.,  in  some  narrow  row 
houses).  Anticijiating  such  waivers,  the 
commenters  urged  the  Commission  to 
include  special  language  on  the  label. 
For  example.  ACA  recommended  that 
the  label’s  lower  jiortion  include  a 
notice  that  reads.  “Federal  law  allows 
this  unit  to  be  installed  in:  lli.sted 

■'^.Similarly,  tho  final  iiili!  doo.s  not  rniiiiirt!  such 
labels  on  pi'ocliicts  earlier  than  DOF's  compliance 
dales  •’iven  the  imcertaintv  associated  with  the 
implementation  of  DOF's  standards. 

'•“.S'ce.  (!.»..  7.2  FR  41711).  41li<)li  ()iilv  10.  21)111) 
(liohl  hull)  labels). 

'■‘‘.See  NRIXI.  AUA.  and  .XUCA  comments. 
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statesl"  and  further  j)rovides  that 
“Federal  law  juohihits  installation  of 
this  unit  in  other  .states,  except  in  the 
case  of  an  eligible  waiver.  See  |D()K 
Web  site!  for  inforination  on  eligil)ility 
re<|nireinents  for  a  waiver.” HARDl. 
which  expressed  concerns  with  snc:h  a 
DOE  waiver,  cautioned  tliat  it  is  unclear 
whether  DOE  has  the  legal  authority  to 
i.ssne  such  waivers.'^' 

Final  Ihila  and  Rasponsa  to 
Conjnie/?/.s;  Consistent  with  the 
connnents,  the  final  rule  includes  label 
waiver  language  that  inannfactnrers 
nuist  use  if  DOE  issues  waivers  for 
furnace  installations  305. 12(h)). 
Specifically,  the  required  language 
states.  “Federal  law  j)rohil)its 
installation  of  this  unit  in  other  states, 
unless  a  waiver  from  the  Diipartment  of 
Energy  allows  such  installation.”  This 
disclosure  will  alert  installers  and 
consumers  to  the  existence  of  waivers 
should  DOE  issue  such  measures.  The 
di.sclosnre’s  absence  could  lead  to 
significant  confusion  and  disrnjjtion  in 
the  sale  and  installation  of  these 
models.  As  statiul  in  the  final  ride,  this 


language  will  only  ajijiear  on  the  labels 
if  DOE  issues  the  reipiested  waivers.  If 
I'JOE  does  not  issue  such  waivers, 
mannfactnrers  cannot  include  it. 

F.  Fall  Find  Cyr.la  Disclosnras 

both  the  A(b\  and  AbCA  urged  the 
Commission  to  work  with  DOE  to 
develoj)  consumer  information  about 
the  full-fuel  cycle  energy  consumption 
and  greenhouse  gas  emissions 
associated  with  consumer  products.  In  a 
2011  policy  statement  i.ssned  in 
respon.se  to  recommendations  from  the 
National  Academy  of  .Sciences  (NAS). 
DOE  announced  plans  to  n.se  fnll-fnel 
cycle  measures  of  energv  use  and 
emi.ssions  in  estimating  the  likely 
inqiacts  of  energv  con.servation 
standards.'*-  DOE  also  committed  to 
working  with  the  Commission  to 
generate  information  to  help  consumers 
make  cross-class  comparisons  of  the 
energv  use  and  emi.ssions  of  ajipliances. 
In  their  connnents,  AGA  and  APCA 
explained  that  both  DOE  and  the 
(iommission  mn.st  begin  to  take  the 
steps  necessary  to  re.solve  such  issues 
and  provide  consumers  with  better 


information  about  the  energy  use  and 
environmental  impacts  of  their 
appliance  choices.  ACA  recommended 
that  the  Commi.ssion  consider  obtaining 
energy  use  and  emissions  information 
on  a  regional  basis,  to  correspond  with 
the  regional  standards.  It  also 
recommended  that  the  Commi.ssion 
consider  jiroviding  this  tyjie  of 
information  for  both  individual 
products  as  well  as  the  range  of 
conqieting  pro(hu:t.s.  Additionally,  ACA 
noted  that  NA.S  identified  the 
EnergyCuide  label  information  as  the 
most  effective  means  to  convey  the 
environmental  impact  of  energy 
consnnqition  to  the  public.  However, 
AGA  acknowledged  that  unresolved 
issues  remain  before  such  information 
will  be  meaningful  and  accurate. 

The  (knnmission  will  continue  to 
work  with  DOE  to  consider  NAS’s 
recommendations.  As  part  of  the 
Commi.ssion’s  ongoing  review  of  the 
Rule,  it  sought  comments  on  this 
issue.''-'  The  Commission  will  continue 
to  consider  this  issue  as  jiart  of  the 
regnlatorv  review. 


Table  1 — Furnaces 


System  type 

Regional  standards  information  on  final 
label 

Date  for  label 
change  * 

Efficiency 

standard-north 

Efficiency 

standard- 

southeast 

Efficiency 

standard- 

southwest 

Non-weatherized  gas  . 

Models  below  90  AFUEc  U.S.  map  and  ex¬ 
planatory  text  indicating  product  can  only 
be  installed  in  southeast/southwest  (see 
Sample  Label  9). 

All  other  modeisc  a  statement  that  unit  can 
be  installed  in  any  state  (see  Sample 
Label  9A). 

May  1,  2013  .. 

90%  AFUE"*' 

80%  AFUE  .... 

80%  AFUE 

Mobile  home  gas  . 

Models  below  90  AFUEc  U.S.  map  and  ex¬ 
planatory  text  indicating  product  can  only 
be  installed  in  southeast/southwest. 

All  other  modeisc  a  statement  that  unit  can 
be  installed  in  any  state. 

May  1,  2013  .. 

90%AFUE  .... 

80%  AFUE  .... 

80%  AFUE 

Non-weatherized  oil-fired  . 

No  regional  standards  information  (see 
Sample  Label  9B). 

May  1, 2013  .. 

83%AFUE  .... 

83%  AFUE  .... 

83%  AFUE 

Weatherized  gas  . 

No  regional  standards  information  . 

Jan.  1,  2015  .. 

81%  AFUE  .... 

81%  AFUE  .... 

81%  AFUE 

Mobile  home  oil-fired  . 

No  regional  standards  information  . 

May  1,  2013  .. 

75%AFUE  .... 

75%  AFUE  .... 

75%  AFUE 

Weatherized  oil-fired  . 

No  regional  standards  information  . 

Jan.  1,  2015  .. 

78%  AFUE  .... 

78%  AFUE  .... 

78%  AFUE 

Electric  . 

No  regional  standards  information  . 

May  1,  2013  .. 

78%  AFUE  .... 

78%  AFUE  .... 

78%  AFUE 

*  The  Rule  indicates  that  the  label  must  be  changed  on  or  before  the  compliance  date  of  the  DOE  efficiency  standards.  The  dates  on  this  table 
reflect  the  dates  currently  scheduled  by  DOE. 


'•".Siiniliirly.  NKIX;  riiconiiiKnuliul  liihi!!  li!Xt 
statin”.  "FcHinral  law  prohibits  installation  ol  this 
unit  in  othor  statiis.  (ixci^pt  in  the  case  ol  an  (!ii)’ihl(! 
waiver." 

AHKI  noted  that  l)()l-i  has  j>rante(l  a  waivtT  lor 
sinall-diict.  hi”h  velocitv  air  conditioner  systems 
and  iir}>ed  the  FTfi  to  develop  an  F;n(;r}"y(;uide  lalxd 


lor  products  that  havi;  eliiciimcies  outsidi^  thi! 
raiif’es  in  the;  proposial  Kner”v(;iiide  labels  and  ar(! 
sold  based  on  waivers  ”rant(;d  hv  DOli.  The 
(Commission  do(!s  not  plan  to  alter  cnrnmt 
requirements  hecausit  the  Kuh;  already  has  a 
procedure  that  manulacturcas  can  follow  wluai  their 


ralinss  fall  outside  of  existinj;  ran{'(!s.  .SVfc  Hi  CFR 
:<().').  1 0(1)). 

7(i  FK  .'■)  1281  (Aug.  IH.  2011)  (".Statement  of 
I’olicy  for  Adopting  Full  Fuel-Oycle  Analyses  Into 
l-Cnergy  (Conservation  .Standards  I’rogram"). 

77  FK  ir)2<m  (Mar.  l.'j.  2012)  (NFKM). 

Annual  Fuel  Utilization  Ffliciency. 


System  type 

Split-system  air  conditioners 


Regional  standards  information  on  proposed  Date  for  label 
_  ®  change  * 

All  models  regardless  of  efficiency  rating-  Jan  1  201  s 
low  and  high  SEER  and  EER  for  certified  ■ 

compressor-coil  combinations. 

Models  below  14  SEER  (any  size  model) 

4?nnn  R?  /hf . 

45,000  Btu/h),  or  below  11.7  eER  (for 

models  larger  than  45,000  Btu/h);  Gen¬ 
eral  U.S.  map  &  standards  chart  (see 
Sample  Label  7A). 

All  other  rnodels;  a  statement  that  unit  can  i 

be  installed  in  any  state. 

No  regional  standards  information  (see  Jan  1  2015 
Sample  Label  8A).  .. 

All  Models:  low  and  high  SEER  and  HSPF 
compressor-coil  combinations. 

Models  below  11  EER:  U.S.  Map  and  ex-  Jan  l  2ni<; 
planatory  text  indicating  product  can  only 
be  installed  in  northern  and  southeastern 

UbyrSllERlSr’ 

^  statement  that  unit  can 
be  installed  in  any  state  &  EER  rating. 

No  regional  standards  information  .  jan  i  2015 

No  regional  standards  information  .  jan  1  ?ni 

split-system  models:  low  and  high  SEER 
and  HSPF  for  certified  compressor-coil 
combinations. 

No  regional  standards  information  .  jan  1 

All  sphl-syslems  models:  low  and  iiigh  .. 

SEER  and  HSPF  for  certified  compressor, 
coil  combinations. 

No  regional  standards  information  .  jan  1  ?ni  r 

split-system  models;  low  and  high  SEER 
and  HSPF  for  certified  compressor-coil 
^mbinations. 


Split-system  heat  pumps 


Single-package  air  condi¬ 
tioners. 


Single-Package  Heat  Pumps 

Small-duct,  high-velocity  sys¬ 
tems. 


Space-constrained  prod- 
ucts — air  conditioners. 

Space-constrained  prod- 
ucts — heat  pumps. 


Efficiency 

standard-north 


ttticiency 

standard- 

southeast 


13SEER65  14  SEER 


14  SEER/8.2  14  SEER/8  2 

HSPF  67  HSPF. 

14  SEER  .  14  SEER 


14  SEER/8.0  14  SEER/8.0 
RSPF.  HSPF. 

13  SEER/7.7  13  SEER/7.7 
RSPF  HSPF. 


12  SEER  .  12  SEER 


Efficiency 

standard- 

southwest 

14  SEER/12.2 

EER  66  jf 

model 

<45,000 

Btu/h. 

14  SEER/1 1.7 
EER  if 
model 
>45,000 
Btu/h. 


14  SEER/8.2 
HSPF. 


14  SEER/11.0 
EER. 


14  SEER/8.0 
HSPF. 

13  SEER/7.7 
HSPF. 


12  SEER. 


12  SEER/7.4  12  SEER/7.4 
HSPF.  HSPF. 


12  SEER/7.4 
HSPF. 


this  table  reflect  those  curremiy^chedulldtyTDOE^®  changed  on  or  before  the  compliance  date  of  the  DOE  efficiency  standards 


The  dates  on 


VIII.  Paperwork  Reduction  Act 

Tlie  current  Rule  contains 
recordkeeping,  disclosure,  testing,  and 
njporting  ret]uireinents  that  constitute 
intcn-, nation  collection  re(|uireinents  as 

defined  by  5  CFR1320.3(c],  the 

definitional  provision  within  the  Office 
of  Managenient  and  Budget  (OMB) 
regulations  that  inipleinent  the 
PajHirwork  Reduction  Act.  OMB  has 
epjiroved  the  Rule’s  existing 
ndorniation  collection  re(|uirenients 

^'”4  ((JMB  control  No. 
3084  OObO).  As  described  below,  the 
hnal  ainendinents  niodifv  existin<> 
hnergyf.uide  label  design  and  require  its 
pre.sence  on  jiackaging  for  some 
products.  Accordingly,  the  Connni.ssion 
IS  suliinitting  the.se  ainendinents  to  OMB 
for  review. 

’ .Sffa.soiiiil  laini-f-x-  KITitJoncy  Kiilii).., 
l-.iufi-gy  l•;llic:i(>lu:y  Killing. 

Hifiiling  .Soii.soiml  I’oilorniiiiua!  Facinr. 


Maniijactiiwr  Eiwii^yChikh  hmioes 
Onliim:  The  final  ainendinents  require 
nianufacturers  to  jiost  images  of  their 
hnergyCuide  labels  on  their  Web  sites. 
Civeii  apjiroximately  0,()0()  total 
inodels'-n  at  an  e.stiniated  five  minutes 

pormodel.6s  this  requirement  will  entail 
a  hurden  of  500  hours.'"  A.ssuming  that 
the  additional  disclosure  re(|uirenient 
will  he  miplemented  by  graphic 
designers  at  a  mean  hourly  wage  of 

''"1  Ins  osinnalo  is  hiisial  nn  inloinialinn  liDin 
"xluslrv  .snnr.:„s  (,,..g..  n  n-n  .n/„v„, 

'  'In  (.-(iinnK-nls.  (aindman  arginui  lliai  Hi,. 
nininln  nsinnalo  (li,|  nnl  i.nnminl  l„r  limn  s|.nnl  l.v 
li  sigiiffis  and  (fiigimfnrs  crniiling  llin  lalinl. 

Icm-nvnr.  lids  parlicular  nslimatn  siniplv  rnllnnls 
"">'""6  spffnl  l.vWnh.silnpnisnnnnl  Inadim.  Il.n 
iniiign  onlf)  llin  nianulaclnrnr’s  Wcfl)  siln. 

'"Unlikn  mliiil  Wnl,  silns  lliai  airnadv  Imvn 
.Malilishnd  Uni,  pagns  H,,, 
sonin  inamdanlnrnrs  niiiy  havn  |„  nmain  nnw  Wnl,' 
pngns  „r  pnsling  llm.sn  ,-n(,nirnd  Lthnls. 

IS  nghni  livn  nnnulns  pn.-  nmdnl)  than  lhal  l„r 
(.al.ilog  sniinrs  ((,nn  ininnln  pni-  ni(,dnl). 


S23  41  per  hour.' <  the  a.ssociated  labor 
cost  would  approximate  Si  1.705  ner 
year  (500  hours  x  S23.41). 

Updating  EiwigyCiiide  Labels:  The 
ainendinents  akso  recpiire  heating  and 
cooling  equijmient  manufacturers  to 
change  the  EnergyCuide  labels  to  the 
new  design.  These  changes  constitute 
inore  than  routine,  minor  conforming 
changes  such  as  tho.se  re(|uired  to 
nijdate  exi.sting  labels.  The  C.’onimi.ssion 
estimates  that  new  label  design  will 
recpiire  a  one-time  drafting  change  for 
the  nianufacturers.  Consistent  with 
similar  label  changes  in  the  jia.st.  the 
(.oninn.ssion  estimates  that  this  one-time 
c.htUige  will  take  40  hours  per 
manufacturer. As  with  other  recent 

'  -  .SVv  II..S  ll„p,„-,m,m|  „| 

Lnipl(,\inonl  mid  \Viig,>,s — M;,v  201 1  Tnhic  1 
nliMsiul  Mmyh  27.  2012.  m-mL,l,l„  lui,,://  ' 

wn  032720 12.i>(li: 

72  FK  4<)<)4H.  40004  (Aug.  27.  2007)  (gmmm| 
.iiiimidmoiils  0,  Iho  FnorgyCuid,,  liil,(!l  dosign). 


Federal  Register / Vol.  78,  No.  25 / Woclne.sday,  Fol)ruary  8,  201 3 /Rules  and  Regulations 


8373 


labeling  changes,  the  FTCi  stall  ])lan.s  to 
jH’ovide  template  lalM'ls  on  the 
Commission’s  Web  site  to  minimize  the 
burden  associated  with  such  lahcds 
changes.  The  Commission  estimates  that 
there  are  approximalelv  100 
mannlactnrers  of  aflectcul  covcired 
products.  Thmefore.  the  label  design 
change  will  result  in  a  one-time  biirchm 
of  4.000  hours  (100  manufactnr(^rs  x  40 
hours).  In  calculating  the  associated 
labor  cost  estimate,  the  (Commission 
assumes  that  the  label  design  change 
will  be  imi)lemented  by  engineers  at  an 
hourlv  wage  rate  of  S44.30  j)er  hour 
bas(ul  on  Bureau  of  Labor  Statistic:s 
information.^  '  Thus,  the  CCommissio)! 
estimates  that  the  new  label  design 
change  will  residt  in  a  one-time  labor 
cost  of  apjjroximately  SI 77.440  (4.000 
hours  X  S44.3(j  per  hour). 

/ujurgi’G’tuV/e  Lah^Is  on  Packoging: 

The  amendments  require  manufacturers 
to  affix  a  copy  of  the  EnergyCnide  on 
|)ackaging  for  split-sv.stem  and  single- 
jjackage  air  conditioners,  and  non- 
w(!atherized  and  mobile  home  gas 
furnaces.  DOE  has  estimatcul  past 
annual  shii)ments  of  the.se  units  at  abt)ut 
.5..500.000.'-'  'fhe  (Commission  estimates 
the  burden  for  package  labeling  at 
12.222  lu)ur.s  |8  sciconds  x  .5. .500.000 
unitsl.'"’  In  calculating  the  associated 
labor  cost  estimate,  the  (Commission 
assumes  that  the  label  design  change 
will  be  implemented  bv  packaging  and 
tilling  machine  o])erators  at  an  hourly 
wage  rate  of  SI  3.44  per  hour  ba.sed  on 
Bureau  of  Lahor  Stati.stics  information. 
'I’luis.  the  (Commission  e.stimates  that 
label  j)lac<iment  on  packaging  will  result 
in  an  annual  labor  cost  of  approximatelv 
S104.204  (12.222  hours  x  S13.44  i)er 
hour). 

(kilolog  and  Installer  Disclosures:  The 
Rule  already  recjuires  retailers  to  post 
energy  information  in  catalogs 
(including  Web  sites)  and  installers  and 

(^iinininils  Imin  (idddinan  ap^ixul  tlial  tlie  ostiinalc 
sliiiuld  ndlocl  tiiiR!  spoilt  ciroaling  work  rocpiosts. 
making  tlio  drawings,  drawing  roviow  procoss. 
(pialily  c:luH:ks.  and  ollior  actii  itios. 

''(ioodman  also  indicalod  that  onginoors  aro 
gonorally  invidvod  in  llioso  aclivilios.  working  at 
lioiirly  ratos  liiglior  tlian  tliat  ol  grapliic  dosignors. 

In  rosponso.  tlio  tioinmission  lias  diangod  tlio 
ostimato  to  assimio  all  work  is  condnctod  liv 
onginoors.  llowovor.  tlio  (ionimission  has  not 
cliangod  tlio  tinio  ostimato  liocanso  tlio  I  'l'U  stall, 
consistont  with  ciirroiit  practico.  plans  to  provido 
lilos  containing  lahol  tomplatos.  largoly  oliminatiiig 
tho  nood  lor  maiiiiracturors  to  dosigii  tho  lahols 
Ihoinsolvos. 

.S'oi-  /i///i.//innr] .0(.To.cii(Tgy.goi  //)iii7f/;;i».s7 
(ipplianct!  sUiiulinds/ivsidtmtuil/ pdff^/ 
hide  eh  Ofl  nhipnicnls  2(1]  l-(l4-23.i)dl. 

■■■Tho  Oommission  has  iiicroasod  this  oslimato 
li  oiii  (>  to  K  soconds  hasod  on  comnionts  Irom 
(aiodman  oxplainiiig  that  tho  jiroposod  tinio  did  not 
tako  into  considoration  rostocking  lahols  and 
"potoiitinl  docmaso  in  lino  ratos  duo  to  (|uaiitity  ol 
work  at  a  givon  work  station." 


otber  retailers,  including  brick-and- 
mortar  .stores,  to  make  inforimition 
available  to  constnners  at  the  point  of 
Siile.  Therefore,  the  new  retjuiniinenls 
should  not  significantly  alter  tin;  ctirrent 
hurden  estiimitt!. 

Hstiinated  Annual  Non-Labor  (lost 
Burden: 'Vhe.  (Commission  ex])ects  tht; 
amendments  will  impo.se  tiddiliomil 
laheling  cost  of  .S38.5.()()().  btised  on  a 
con.servative  estimate  of  .5. .501). ()()()  units 
shipped,  at  an  tivenige  cost  of  .sevttn 
cents  for  each  lahttl.^" 

IX.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (REA). 

5  D.S.CC.  (i01-(il2.  retpiires  that  the 
(Commission  prtivide  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
with  a  Proposed  Rule,  and  a  Final 
Regulatory  Flexibility  Analysis  (FRFA) 
with  the  final  Rule,  unless  the 
(Commission  certifies  that  the  Rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

The  ("ommission  does  not  anticipate 
that  the  Rule  will  have  a  significant 
economic  imjiact  on  a  substantial 
number  of  small  entities.  The 
(Commission  nicognizes  that  some  of  the 
affected  manufacturers  may  (pialifv  as 
small  busiiKisses  under  the  relevant 
thre.sholds.  However,  the  (Commission 
does  not  exjiect  that  the  reejuirements 
specified  in  the  final  rule  will  have  a 
significant  impact  on  the.se  (uitities 
becau.se.  as  discussed  in  the  previous 
section,  the  amendments  involve 
foiinatting  changes  to  labels,  additional 
labels  on  some  packaging,  and  Web  site; 
changes. 

Altnough  the  (Commi.ssion  certified 
under  the  RFA  that  the  amendments 
would  not,  if  promulgated,  have  a 
significant  im])act  on  a  substantial 
number  of  small  entities,  the 
CCommission  has  determined, 
nonethele.ss,  that  it  is  apj)ropriate  to 
publi.sh  an  FRFA  in  order  to  ex])lain  the 
imjjact  of  the  amendments  on  small 
entities  as  follows: 

A.  Statement  of  the  Need  for,  and 
Objectives  of.  the  Aiiwndinents 

As  directed  by  (Congress,  the 
(Commission  is  i.ssuing  new  di.sclosures 
to  help  consumers  and  indu.strv 
members  understand  new  DOE  regional 
efficiency  standards  for  heating  and 
cooling  e(juij)ment.  The  objective  of  the 
final  rule  is  to  develop  new  labels  to 
hel])  communicate  regional  standards 

~'’Tli(!  Coniinission  luis  iiildiul  this  (istiiiuili;  in 
rnspiinsi!  to  Cidodiiiiin's  coiiiinniits.  TIu'  units 
sliippiul  Idr  this  rnvisnd  calcnhition  nxchidns 
products  that  will  not  nxpiiro  a  lahol  on  jiackaging 
(f.’.g..  products  not  suhjoct  to  regional  standards 
such  as  boat  pumps). 


re(|uirements  for  heating  and  cooling 
eciui])ment.  The  legal  basis  for  this  Rule 
is  the  I’CPO.A  (42  D.S.CC.  (j2t)l  et  se(].]. 

B.  Issues  Baised  bv  Oonnnents  in 
Besponse  to  the  IBFA 

The  (Commission  did  not  receive  :mv 
i:omments  specificiilly  related  to  tlu; 
impact  of  the  final  amendments  on 
small  businesses.  The  (Commission 
received  comments  on  the  burdens 
associated  with  the  amendments,  which 
;ire  addntssed  in  the  l'a])erwork 
Reductitin  Act  section  of  this  notice. 

O.  Estimate  of  Number  of  Small  Entities 
to  Which  the  Amendments  Will  Applv 

Dnchn’  the  Small  Business  Size 
Standards  is.sued  by  the  Small  Busine.ss 
Admini.stration,  the  standards  for 
eciuipment  manufacturers  is  750 
employees.^'  Tin;  (Commission  estimates 
that  fewer  than  50  such  entities  subjec:! 
to  the  ])ro])o.sed  Rule’s  requirements 
(]ualify  as  small  busine.sses. 

D.  Projected  Beporting,  Ih^cordkeeping 
and  Other  Oompliance  Beejuirements 

The  (Commission  recognizes  that  th(! 
])ropo.sed  labeling  changes  will  involve 
some  Inirdens  on  affected  entities. 
However,  the  amendments  should  not 
have  a  significant  iinjiact  on  small 
entities.  The  amendments  would 
increase  existing  burdens  by  recpiiring 
mannfacturers  to  c:hange  their 
ICnergyDuide  labels  for  products  and 
place  labels  on  packages  for  certain 
furnaces  and  central  air  conditiomu’s. 
(Craphic  designers  and  ])ackaging 
operators  will  imjjlement  the  new 
re(|uirements.  There  should  be  no 
capital  costs  associated  with  the 
amendments. 

E.  Duplicative.  Overlapping,  or 
Oonflicting  Federal  Buies 

'Fhe  (Commission  has  not  identified 
any  other  federal  statutes,  rules,  or 
policies  that  would  duplicate,  overlap, 
or  conflict  with  the  Rule.  While  the 
labels  are  related  to  DOE  efficiency 
standards,  the  proi)osed  re(|uirement.s 
do  not  overlap  with  DOE  rules. 

F.  Alternatives 

The  (Commission  has  considered 
alternatives  to  the  pro])osed  rule  and 
changed  the  final  rule  to  reduce 
rcigulatory  burden.  As  di.scus.sed  in  this 
Notice,  the  (Commission  has  eliminated 
the  ])roposed  mnlti-color  label  and. 
instead,  recpiired  a  black  and  yellow 
label  to  reduc:e  costs  as.sociated  with 
full-color  printing.  In  addition,  the 

'rahhi  ol  .Sniiill  Bu.siiiuss  .Sizo  .Slandards.  U. 
.S.  .Small  Husinoss  Adiiiinislration  (Octohur  24. 
2012)  availahiu  at  httpJ/ww  w.sbii.y.ov/couimt/ 
t(il)l(;-sni(dl-hiisini!ss-si'/.i;-stiind(ird.s. 
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Commission  has  clarified  that 
manufacturers  do  not  have;  to  include  a 
separate;  lahe;!  on  packaging,  if  the  label 
affix(;d  to  the  product  is  visible  to 
someone  examining  the  jnickage. 

Xll.  Final  Rule  Language 

List  of  Subjects  in  1(>  (iF’R  Part  305 

Advertising,  Energy  cons(;rvation. 
Household  ap])liances,  I.ah(;ling, 
Reporting  and  recordkee])ing 
re(|iurements. 

For  the  r(;asons  set  out  above,  the 
Commission  issues  the  following 
amendments  to  IB  CFR  part  305: 

PART  305— ENERGY  AND  WATER  USE 
LABELING  FOR  CONSUMER 
PRODUCTS  UNDER  THE  ENERGY 
POLICY  AND  CONSERVATION  ACT 
(ENERGY  LABELING  RULE) 

■  1.  The  authority  citation  for  part  305 
continues  to  read  as  follows: 

Authority;  42  ll.S.C;.  ()2t)4. 

■  2.  Amend  ^  305. 12,  by  r(;vising 
paragraphs  (d).  (e),  (f)  introductory  text, 
and  (g)  introdnetorv  text,  and  adding 
paragraphs  (h)  and  (i)  to  read  as  follows: 

§  305.1 2  Labeling  for  central  air 
conditioners,  heat  pumps,  and  furnaces. 

***** 

(d)  IxiUvl  tvpa.  The  labels  must  he 
affixed  in  the  form  of  an  adh(;sive  label, 
unle.ss  otherwise  indicated  by  this 
section.  All  adhesive  labels  should  he 
a|)])lied  with  an  adhesive  with  an 
adhesion  ca])acity  sufficient  to  prevent 
their  dislodgment  during  normal 
handling  throughout  the  chain  of 
distribution  to  the  retailer  or  consumer. 
The  paper  stoc:k  for  ])ressnre-sensitive  or 
other  adhesive  labels  shall  have  a  basic 
weight  of  not  less  than  58  pounds  jier 
500  sheets  (25”x38")  or  equivalent, 
exclusive  of  the  release  liner  and 
adhesive.  A  minimum  peel  adhesion 
capacity  for  the  adhesive  of  12  ounces 
p(;r  scpiare  inch  is  suggested,  hut  not 
reejuired  if  the  adhesive  can  otherwise 
meet  the  above  .standard. 

(e)  PUicenwnt .  (1)  Manufacturers  shall 
affix  adhesive;  lah(;l.s  to  the  cov(;r(;d 
products  in  such  a  position  that  they  are 
easily  read  by  i)er.sons  examining  the; 
products.  The  labels  should  he  generally 
located  on  tlu;  u])i)er-right-front  corner 
of  each  product’s  front  exterior. 
However,  other  j)rominent  locations 
may  he  used  as  long  as  labels  will  not 
h(;come  dislodged  during  normal 
handling  throughout  the  chain  of 
distribution  to  retailers  or  consumers. 
Tops  of  the  labels  should  not  exceed  74 
inches  from  the  base  of  taller  products. 
Labels  can  he  disjdayed  in  the  form  of 

a  flap  tag  adhered  to  the  to})  of  the 


ai)i)liance  and  h(;nt  (fold(;d  at  ‘)()°)  to 
hang  over  the  front,  as  long  as  this  can 
he  doiu;  with  a.ssurance  that  it  will  he 
r(;adily  visible.  Labels  for  s|)lit-.system 
central  air  conditioners  should  hi; 
affixed  to  the  condensing  unit. 

(2)  In  addition  to  the  re(iuiri;ment.s  of 
paragra])h  (e)(1),  for  split-system  and 
single-package  central  air  conditioners, 
and  all  non-weatherized  and  mobile 
home  furnaces  manufactured  on  or  after 
the  compliance  date  of  regional 
efficiency  standards  i.ssu(;d  hv  the 
Hepartment  of  Energy  for  those  j)roducts 
in  10  HER  part  430,  manufacturers  shall 
affix  labels  to  covered  product  ])ackage.s 
or  the  products  them.selves  in  jjositions 
that  allow  persons  examining  the 
])ackaged  jiroducts  to  read  the  labels 
easily.  Labels  on  packaging  mu.st  he 
affixed  via  adhesive  or  another  means 
sufficient  to  ]U'event  their  dislodgment 
during  normal  handling  throughout  the 
chain  of  distribution  to  the  retailer  or 
consumer.  Labels  for  split-system 
central  air  conditioners  should  he 
affixed  to  condensing  units’  packages  or 
condensing  units  consi.stent  with  this 
paragraph. 

(f)  (^ontunl  oj  htlnds  for  furnaces. 
flontent  of  labels  for  non-weatherized 
furnaces,  mobile  home  furnaces,  electric 
furnaces,  and  boilers  manniactur(;d 
before  the  compliance  date  of  regional 
(;fficii;ncy  standards  issued  by  the 
Hepartment  of  En(;rgv  in  10  (lER  part 
430  for  non-weatherized,  and  mobile 
home  furnaces  and  content  of  labels  for 
wealheriz(;d  furnaces  manufactured 
before  the  com|)liance  date  of  r(;gional 
efficiency  standards  for  split-system  air 
conditioners  issued  by  the  Department 
of  Energy  in  10  CFR  jjart  430. 
***** 

(g)  Content  of  labels  for  air 
conditioners  and  beat  pumps.  Content 
of  labels  for  central  air  conditioners  and 
heat  pum]).s  manufactured  before  the 
compliance  date  of  regional  efficiency 
standards  issued  by  the  Dej)artment  of 
Energv  for  central  air  conditioners  in  10 
CFR  part  430. 

***** 

(h)  Subject  beading.  (]ontent  of  labels 
for  non-weatherized  furnaces,  mobile 
home  furnaces,  and  electric  furnaces, 
and  boilers  mannfactured  on  or  after  the 
compliance  date  of  regional  efficiency 
standards  issued  hv  the  D(;i)artment  of 
Energy  in  10  (IF’R  i)art  430  for  non- 
weatherized,  and  mobile  home  furnaces 
and  i;ontent  of  lal)(;l.s  for  weatherized 
gas  and  oil-fired  furnaces  manufactured 
on  or  after  the  compliance  date  of 
regional  efficiency  .standards  issued  by 
the  De])artment  of  Energy  in  10  C.FR  part 
430  for  split-svstem  air  conditioners. 


(1)  H(;adline.s  and  texts,  as  illustrated 
in  the  prototyjK;  and  sample  labels  in 
appendix  L  to  this  j)art. 

(2)  Name  of  manufacturer  or  private 
lahel(;r  shall,  in  the  casi;  of  a 
corporation,  hi;  deemed  to  he  satisfied 
only  by  the  actual  cor])orale  name, 
which  may  he  jneceded  or  followed  by 
the  name  of  the  jjarticnlar  division  of 
the  cor|)oration.  In  the  case  of  an 
individual.  ])artner.ship,  or  association, 
the  name  under  which  the  husine.ss  is 
conducted  shall  he  used. 

(3)  The  model’s  basic  model  numher. 

(4)  Tlu;  model’s  caj)acity  as  illu.strated 
in  the  j)rototyj)e  and  sample  labels  in 
ap])endix  L  to  this  part. 

(5)  The  annual  fuel  utilization 
efficiency  (AFIIE)  for  furnace  models  as 
determined  in  accordance  with  §305.5. 

(B)  Ranges  of  comparability  consisting 
of  the  lowest  and  highest  annual  fuel 
utilization  efficiency  (AFUt;)  ratings  for 
all  furnaces  of  the  model’s  type 
consi.stent  with  sam|)le  label  9 A  in 
a])pendix  L. 

(7)  Placement  of  the  labeled  product 
on  the  scale  shall  he  proj)ortionate  to 
the  lowest  and  highest  annual  fuel 
utilization  efficienev  ratings  forming  the 
.scale. 

(8)  The  following  statement  shall 
appear  in  hold  ])rint  on  furnace  labels 
adjacent  to  the  range(.s)  as  illu.strated  in 
the  sample  labels  in  aj)])endix  L: 

For  energv  cost  info,  visit 
])roduct  info.energv.gov. 

(9)  For  non-weatherized  gas  furnaces 
and  mobile  home  gas  furnaces  with  an 
AFDE  of  90  or  greater,  the  label  mn.st 
contain  the  following  regional  standards 
information  consi.stent  with  sample 
label  9A  in  appendix  L  to  this  part: 

Notice  Federal  law  allows  this  unit  to 
he  in.stalled  in  all  U.S.  states  and 
territories. 

(10)  For  non-weatherized  gas  furnaces 
and  mobile  home  gas  furnaces  with  an 
AFIIE  lower  than  90.  the  label  shall 
contain  the  following  regional  standards 
information  consistent  with  .sam|)le 
label  9  in  apj)endix  L  to  this  j)art: 

(i)  A  statement  that  reads  either: 

(A)  “Notice  Federal  law  allows  this 
unit  to  he  installed  onlv  in:  AL,  AZ.  AR, 
CA,  DC:,  HE,  EL,  GA,  HI,  KY,  LA,  MD. 
MS.  NG,  NM.  NV.  OK.  SG,  TN.  TX,  VA. 
and  II.S.  territories.  Federal  law 
j)rohil)it.s  installation  of  this  unit  in 
other  states,”  if  the  Department  of 
Energy  has  not  issued  waivers 
applicable  to  these  products,  or 

(H)  "Notice  Federal  law  allows  this 
unit  to  he  in.stalled  onlv  in:  AL,  AZ.  AR. 
GA.  DC.  DE.  FL.  GA.  111.  KY.  LA.  MD, 
MS.  NG.  NM,  NV.  OK.  SG.  TN.  TX,  VA. 
and  U.S.  territories.  Federal  law 
prohibits  installation  of  this  unit  in 
other  states,  unless  a  waiver  from  the 
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l)(!|)artment  of  EncMgy  allows  such 
installation.”  if  the  Department  of 
Knergy  has  issued  waivers  aj)i)lical)le  to 
these  products. 

(ii)  A  niaj)  and  accompanying  text  as 
illustrated  in  sample  lalxd  1)  in  a|)pendix 
I,. 

(11)  The  following  statement  shall 
appear  at  the  top  of  the  label  as 
illustrated  in  the  .sample  labels  in 
appendix  L; 

Federal  law  prohibits  removal  of  this 
label  before  consumer  purcha.se. 

(12)  No  marks  or  information  other 
than  that  s])ecified  in  this  part  shall 
aj)pear  on  or  directly  adjoining  this 
label  except  that: 

(i)  A  part  or  publication  number 
identification  may  be  included  on  this 
label,  as  desired  by  the  manufacturer.  If 
a  manufacturer  elects  to  use  a  part  or 
pul)lii:ation  number,  it  must  appear  in 
the  lower  right-hand  corner  of  the  label 
and  h(;  set  in  (i-point  tvpe  or  smaller. 

(ii)  The  enei"gv  n.se  disclosure  labels 
re(|uired  by  the  governments  of  Canada 
or  Mexico  may  appear  directly  adjoining 
this  label,  as  desired  bv  the 
mannfacturer. 

(iii)  The  manufacturer  mav  include 
the  FNFRCY  S'l’AR  logo  on  the  label  for 
certified  products  in  a  location 
consistent  with  the  .sam])le  labtds  in 
aj)pendix  b.  The  logo  must  be  no  larger 
than  1  inch  bv  3  inches  in  size.  Only 
manufacturers  that  have;  signed  a 
Memorandum  of  Understanding  with 
the  D(!partment  of  Fnergv  or  the 
Knvironmental  Protection  Agency  may 
add  the  FNERCY  STAR  logo  to  labels  on 
(jiialifying  covenul  products;  such 
manufacturers  may  add  the  ENERGY 
STAR  logo  to  labels  only  on  tho.se 
covered  j)roducts  that  are  contemj)lated 
by  the  Memorandum  of  t  Jnder.standing. 

(1.3)  Manufacturers  of  boilers  .shipped 
with  more  than  one  input  nozzle  to  be 
installed  in  the  field  must  labcd  such 
boilers  with  the  AFIJE  of  the  .system 
when  it  is  set  ii])  with  the  nozzle  that 
results  in  the  lowest  AFDE  rating. 

(14)  Manufacturers  that  shij)  out 
boilers  that  may  be  set  ujj  as  either 
.steam  or  hot  water  units  must  label  the 
boilers  with  the  AFUE  rating  derived  by 
conducting  the  recpiired  t(!.st  on  the 
boiler  as  a  hot  water  unit. 

(1.5)  Mannfacturers  of  oil  furnaces 
must  label  their  ])rodnct.s  with  the 
AFDE  rating  as.sociatixl  with  the 
furnace's  input  capacitv  set  bv  the 
manufactunir  at  shipment.  The  oil 
furnace  label  may  also  contain  a  chart, 
as  illustrated  in  sample  label  9B  in 
a])pendix  L.  indicating  the  efficiency 
rating  at  u|)  to  three  additional  inj)nt 
caj)acities  offered  by  the  mannfactnrer. 
(kmsistent  with  paragraj)h  (t)(12)(iii)  of 
this  section,  labels  for  oil  furnaces  may 


include  the  ENERGY  STAR  logo  only  if 
the  model  (|ualifie.s  for  that  program  on 
all  input  capacities  displayed  on  the 
label. 

(i)  .Sn/j/ec/  heading.  Gontemt  of  labels 
for  central  air  conditioners  and  Inuit 
])umps  manufactured  on  or  after  the 
compliance  date  of  regional  efficiency 
standards  issued  by  the  De])artment  of 
Energy  for  cimtral  air  conditioners  in  10 
GFR  part  430. 

(1)  Headlines  and  texts,  as  illustrated 
in  the  prototypt;  and  sample  labels  in 
aj)pendix  E  to  this  j)art. 

(2)  Name  of  mannfactnrer  or  |)rivate 
labeler  shall,  in  the  case  of  a 
corporation,  be  deemed  to  be  satisfied 
only  by  the  actual  corporate  name, 
which  may  be  pniceded  or  followed  by 
the  name  of  the  particular  division  of 
the  cor])oration.  In  the  case  of  an 
individual,  partnership,  or  association, 
the  name  under  which  the  business  is 
conducted  shall  be  u.sed. 

(3)  The  model's  basic  model  numbijr. 

(4)  The  model's  caj)acitv  as  illustrated 
in  th(!  prototype  and  sample  labels  in 
apj)endix  E  to  this  ])art. 

(5)  The  seasonal  energy  efficiemey 
ratio  (SEER)  for  the  cooling  function  of 
central  air  conditioners  as  {h'termiiuid 
in  accordance  with  S  305.5.  For  the 
heating  function,  the  heating  seasonal 
pm  formance  factor  (HSPF)  sliall  be 
calculated  for  heating  Region  IV  for  the 
standardized  design  heating 
re(|uirement  nearest  the  capacitv 
measured  in  the  High  Tempcaature  Test 
in  accordance  with  ^  305.5.  In  addition, 
as  illustrated  in  the  sample  labids  7 A 
ami  8A  in  appendix  E.  the  ratings  for 
any  split-sy.stem  condenser-evaporator 
coil  combinations  shall  include  the  low 
and  high  ratings  of  all  conden.ser- 
evaporator  coil  combinations  certified  to 
the  Department  of  Energy  i)ursuant  to  10 
GFR  Part  430. 

(0)(i)  Each  cooling-only  central  air 
conditioner  label  shall  contain  a  range 
of  comparability  consisting  of  the  lowest 
and  highest  SEER  for  all  t:ooling  only 
central  air  conditioners  consi.stent  with 
.sample  label  7H  in  ajjpentlix  E  to  this 
part. 

(ii)  Each  heat  pump  label,  excejjt  as 
noted  in  paragra))h  (g)(())(iii)  of  this 
section,  shall  contain  two  ranges  of 
comj)aral)ility.  Tlu;  first  range  shall 
consi.st  of  the  lowest  and  highest 
seasonal  energy  efficiency  ratios  for  the 
cooling  side  of  all  heat  j)umps 
consi.stent  with  samjde  label  8A  in 
appendix  E  to  this  |)art.  The  .second 
range  shall  consist  of  the  lowest  and 
highest  heating  seasonal  performance 
factors  for  the  heating  side  of  all  heat 
pumj).s  consistent  with  samjjle  label  8A 
in  appendix  E  to  this  part. 


(iii)  Each  heating-only  heat  ])um]) 
lab(!l  shall  contain  a  range  of 
comparability  consisting  of  the  lowest 
and  highest  heating  seasonal 
performance  factors  for  all  heating-only 
h(;at  |)nmps  following  the  format  of 
sample  labiil  8A  in  appendix  E  to  this 
])art. 

(7)  Placement  of  the  lal)(!led  product 
on  the  scale  shall  be  ])roportionate  to 
th(!  low(!st  and  highest  efficiency  ratings 
forming  the  scale. 

(8)  The  following  statfunent  shall 
appear  on  the  label  in  bold  jirint  as 
indicated  in  the  sanijile  labels  in 
apjKMulix  E  to  this  part. 

For  (iiiergy  cost  info,  visit 
prod  act  info,  cnergy.gov. 

(9)  All  labels  on  split-sy.stem 
condenser  units  must  contain  one  of  the 
following  three  statements: 

(i)  For  labels  disclosing  only  the 
seasonal  energy  efficiency  ratio  for 
cooling,  the  .statement  should  read: 

This  system’s  efficiency  rating 
d(;])ends  on  the  coil  your  contractor 
installs  with  this  unit.  Ask  for  details. 

(ii)  For  labcds  disclosing  both  the 
s{;asonal  en(;rg\'  efficiency  ratio  for 
cooling  and  tin;  heating  sea.sonal 
performance  factor  for  heating,  the 
stateiiKMit  should  read; 

This  system's  efficiency  ratings 
depend  on  the  coil  your  contractor 
installs  with  this  unit.  The  heating 
efficiency  rating  will  vary  slightly  in 
diflenmt  geograi)hic  regions.  Ask  your 
contractor  for  details. 

(iii)  For  labels  disclosing  oidy  the 
heating  seasonal  performance  factor  for 
Inniting.  the  .statement  should  read: 

This  sy.stem's  efficiency  rating 
de])ends  on  the  coil  your  contractor 
installs  with  this  unit.  The  efficiency 
rating  will  vary  slightly  in  different 
geijgrajjhic  regions.  Ask  your  contractor 
for  details. 

(10)  The  following  statement  .shall 
appear  at  the  top  of  the  label  as 
illustrated  in  the  .samj)le  labels  in 
ap])endix  E  of  this  |)art: 

Federal  law  prohibits  removal  of  this 
label  before  consumer  purchase. 

(11)  For  any  single-package  air 
conditioner  with  a  Energy  Efficiency 
Ratio  (EER)  of  at  least  11.0,  anv  split- 
system  central  air  conditioner  with  a 
ratcul  cooling  cajiacity  of  at  least  45.000 
13tu/h  and  efficiency  ratings  of  at  least 
14  SEER  and  11.7  EER.  and  any  split- 
.system  central  air  conditioners  with  a 
rated  cooling  ca])acity  le.ss  than  45,000 
13tu/h  and  efficiency  ratings  of  at  least 
14  SEER  and  12.2  EER,  the  label  must 
contain  the  following  regional  standards 
information: 

(i)  A  statement  that  reads:  Notice 
Federal  law  allows  this  unit  to  be 
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installed  in  all  IJ.S.  states  and 
territories. 

(11)  For  s])lit  sy.stcans.  a  statement  that 
reads: 

Energy  Efl'iciency  Ratio  (HER):  The 
instalhul  system's  EER  eonld  range  from 

1  1  to  I _ 1,  d(!])ending  on  tin;  coil 

installed  with  this  unit. 

(iii)  A  statement  that  reads: 

Energy  Efficiency  Ratio  (ICER):  This 
model’s  E1<]R  is  1  |. 

(12)  I'or  any  s])lit-.syst(!m  central  air 
conditioiKM's  with  a  rated  cooling 
ca])acity  of  at  least  4.5.0()()  Btu/h  and 
minimnm  (ifficienc:y  ratings  below  14 
SEER  or  11.7  I’iER.  and  any  s])lit-sy.stem 
central  air  conditioner  with  a  rated 
cooling  capacity  less  than  45.0{)()  13tn/h 
and  a  minimum  efficiency  rating  below 
14  SEER  or  12.2  EER.  the  label  must 
contain  the  following  regional  standards 
information  consi.stent  with  sample 
label  7A  in  appendix  L  to  this  part: 

(i)  A  statement  that  reads: 

The  installed  sy.stem  must  meet  the 
minimnm  Federal  regional  efficiency 
standards. 

See  productinfo.energy.gov  for 
certified  combinations. 

(ii)  A  map  and  accompanying  text  as 
illn.strated  in  tin;  .sam])le  label  7A  in 
apj)endix  E. 

(iii)  For  single-package  air  conditioiuir 
systems,  a  .statement  that  reads: 

Energy  Efficienc:y  Ratio  (EER):  could 
range  from  to  ,  depending  on 
the  coil  installed  with  this  unit. 

(13)  For  anv  single-])ackage  air 
conditioner  with  an  EER  below  11.0.  the 
label  must  contain  the  following 
regional  standards  information 
consistent  with  samjjle  label  7B  in 
appendix  L  to  this  part: 

(i)  A  statement  that  reads: 

Notice  Federal  law  allows  this  unit  to 
he  in.stalled  only  in:  AK,  AL.  AR.  CQ, 
Cr.  DC,  DE.  FL.  GA,  HI.  ID.  IL.  lA.  IN. 
KS,  KY,  LA,  ME.  MD,  MI,  MN.  MO,  MS, 
MT.  NC,  ND,  NE.,  NH.  N),  NY.  OH,  OK, 
OR.  PA,  Rl,  SC,  SD,  TN.  TX,  LIT.  YA. 
VT.  \VA,  \VV,  Wl.  WY  and  IJ.S. 
territories. 

Federal  law  prohibits  installation  of 
this  unit  in  other  states. 

(ii)  A  ma])  and  accompanying  text  as 
illn.strated  in  the  .sainjile  label  in 
a])])endix  L. 

(i)  A  statement  that  reads: 

Energy  Efficiency  Ratio  (EER):  This 
model 's  EER  is  |  "  |. 

(14)  No  marks  or  information  other 
than  that  specified  in  this  part  shall 
a])|)ear  on  or  direc:tly  adjoining  this 
label  exc:ept  that: 

(i)  A  part  or  publication  mnnher 
identification  may  be  included  on  this 
label,  as  desired  by  the  manufac;turer.  If 
a  manufacturer  elects  to  u.se  a  part  or 
publication  number,  it  must  appear  in 


the  lower  right-hand  corner  of  the  label 
and  he  set  in  (i-point  type  or  smaller. 

(ii)  Tlu!  energy  u.s(!  disclosiin;  labels 
re(|nired  by  the  governments  of  CJanada 
or  Mexico  may  appear  dinictly  adjoining 
this  label,  as  (h-'sirtul  by  the 
manufacturer. 

(iii)  The  manufacturer  may  include 
the  ENERGY  STAR  logo  on  the  label  for 
certified  ])rodncts  in  a  location 
consi.stent  with  the  .sam])le  labels  in 
appendix  L  to  this  ])art.  The  logo  must 
he  no  larger  than  1  inch  by  3  inches  in 
size.  Only  mannfactiirers  that  have 
signed  a  Memorandnm  of 
Understanding  with  the  Department  of 
Energy  or  the  Environmental  Protection 
Agency  may  add  the  ENERGY  STAR 
logo  to  labels  on  (pialifying  covered 
j)roduct.s;  such  mamifacturers  may  add 
the  ENERGY  STAR  logo  to  labels  only 
on  those  covered  |)roduct.s  that  are 
contenpilated  by  the  Memorandnm  of 
Understanding. 

■  3.  Revise  §  30.5. 14  to  read  as  follows: 

§305.14  Energy  information  disclosures 
for  heating  and  cooling  equipment. 

(a)  The  following  ])rovi.sion.s  ap|)ly  to 
any  covered  central  air  conditioner,  heat 
pum]),  or  furnaces  distributed  in 
commerce  before  the  comjjliance  date  of 
regional  efficiency  standards  is.sned  by 
th(!  Department  of  Emagy  in  10  (JFR  part 
430  for  non-weatherized.  and  mobile 
hoiiH!  furnaces. 

(1)  Baquiwd  injovnuition. 
Manufacturers  and  ])rivate  laladers  of 
central  air  conditioners,  InxU  pumps, 
and  furnaces  (including  boilers)  must 
])royide  (niergy  information  about  the 
ecinii)ment  they  sell  to  di.strihntors  and 
retailers,  including  contractors.  This 
information  can  he  provided  through 
means  such  as  fact  sheets,  product 
brochures,  and  dinu  tories.  All  recjuired 
information  mn.st  be  disclosed  clearly 
and  con.sj)icuou.sly.  The  information 
must  include: 

(i)  Name  of  manufacturer  or  private 
labeler  which,  in  the  case  of  a 
corjioration,  shall  be  deemed  to  he; 
satisfied  only  by  the  actual  corporate 
name,  which  may  he  preceded  or 
followed  by  the  name  of  the  particular 
division  of  the  corporation.  In  the  case 
of  an  individual.  ])artner.ship,  or 
a.ssociation,  the  name  under  which  the 
husine.ss  is  conducted  shall  he  u.sed; 

(ii)  Trade  name  (if  different  from 
manufacturer); 

(iii)  Model  lunnher(s)  given  bv  the 
manufacturer  or  private  labeler; 

(iv)  (Ja])acity  or  size  as  determined  in 
accordance  with  §  305.7; 

(v)  Energy  efficiency  rating  as 
determined  in  accordance  with  §305.5. 
The  energy  efficiency  rating(s)  for  split- 


system  condenser-evaporator  coil 
c.omhi nations  shall  he  either: 

(A)  The  energy  efficiency  rating  of  the 
ac;tnal  condenser-evaporator  coil 
combination  comprising  the  li.sted  split 
sy.stem;  or 

(B)  The  energy  efficiency  rating  of  the 
condenser-evaporator  coil  combination 
that  is  the  particular  mannfacturer’s 
most  commonly  sold  combination  for 
that  condenser  model. 

(vi)  Ranges  of  comparability  and  of 
energy  efficiimcy  ratings  found  in  the 
ap])ro])riate  apjKmdices  accom])anying 
this  part. 

(vii)  A  statement  that  the  energy 
efficiency  ratings  are  based  on  U.S. 
Government  standard  tests. 

(viii)  If  the  “most  common” 
condenser-eva])orator  coil  combinations 
are  given  for  central  air  conditioners 
and  heat  pump  efficiency  ratings 
pursuant  to  §  3()5.14(a)(l)(v)(B).  the 
.statement  required  by  §  3()5.14(a)(l)(vii) 
as  follows; 

(A)  For  information  di.sclosing  the 
.seasonal  energy  efficiency  ratio  for 
cooling,  the  .statement  should  read; 

This  energy  rating  is  based  on  U.S. 
Government  standard  te.sts  of  this 
conden.ser  model  combined  with  the 
mo.st  common  coil.  The  rating  may  vary 
slightly  with  different  coils. 

(B)  For  information  di.sclosing  both 
the  seasonal  energy  efficienev  ratio  for 
cooling  and  the  heating  seasonal 
performance  fac:tor  for  heating,  the 
.statement  should  read; 

This  energy  rating  is  based  on  U.S. 
Government  standard  te.sts  of  this 
conden.ser  model  combined  with  the 
mo.st  common  coil.  The  rating  will  vary 
slightly  with  different  coils  and  in 
different  geographic  regions. 

(G)  For  information  di.sclosing  the 
heating  seasonal  ])erformance  fac;tor  for 
heating,  the  .statement  should  read; 

This  energy  rating  is  based  on  U.S. 
Government  standard  te.sts  of  this 
coiulen.ser  model  combiiKKl  with  the 
most  common  coil.  The  rating  will  vary 
slightly  with  different  coils  and  in 
different  geogra})hic  regions. 

(ix)  For  central  air  conditioners 
di.sclosing  the  efficiency  ratings  for 
.sj)ecific  condenser/coil  combinations 
pursuant  to  §  3()5.14(a)(l)(v)(B),  a 
general  disclosing;  that  the  efficiency 
ratings  are  based  on  U.S.  Government 
te.sts. 

(2)  Distribution,  (i)  Manufacturers  and 
private  labelers  must  give  distributors 
and  retailers,  including  as.semblers,  the 
information  specified  under 
§  305. 14(a)(1)  for  the  central  air 
conditioners,  heat  pinnies,  and  furnaces 
(including  boilers)  they  .sell  to  them. 
This  information  mav  be  provided  in 
paper  or  electronic  form  (including 


Federal  Register/ Vol.  78,  No.  25 / Wednesday,  February  (>,  201 8 /Rules  and  Regulalious 


8377 


lnternet-l)iised  access).  Distributers  imist 
give  this  infonuation  to  retailers, 
including  assemblers,  they  supply. 

(ii)  Retailers,  including  assemblers, 
who  sell  central  air  conditioners,  heat 
pumps,  and  tiirnaces  (including  boilers) 
to  consumers  must  make  the 
information  sj)ecilied  under 

§80.5. 14(a)(1)  available  to  cu.stomers  in 
any  manner,  as  long  as  customers  are 
likely  to  notice  it.  For  example,  it  may 
be  available  in  a  disjjlay.  where 
customers  can  take  copies  of  them.  It 
may  be  kej)t  in  a  biiuhir  or  made 
available  electronically  at  a  counter  or 
.service  desk,  with  a  sign  telling 
customers  where  the  required 
information  is. 

(iii)  Retailers,  including  assemblers, 
who  imgotiate  or  make  sales  at  a  place 
other  than  their  regular  places  of 
business  must  show  the  recpiired 
iidbrmation  to  their  customers  and  let 
them  read  the  iidbrmation  before  the\' 
agree  to  pun:ha.se  the  product.  If  the 
information  is  Internet-based,  retailers, 
including  as.semblers.  who  negotiate  or 
make  sales  at  a  place  other  than  their 
regular  ])laces  of  business,  mav  choo.se 
to  j)rovide  cu.stomers  with  instructions 
to  access  such  information  in  lieu  of 
showing  them  a  pa])er  version  of  the 
information.  Retailers  who  choose  to 
use  the  Internet  for  the  reipiired 
information,  must  let  customers  rea<l 
such  information  before  the  customers 
agree  to  purcha.se  the  product. 

(b)  The  following  provisions  apply  to 
anv  covered  central  air  conditioner,  heat 
pump,  or  furnaces  distrihuted  in 
commerce  on  or  after  the  compliance 
date  of  regional  efficiency  stamlards 
issued  hy  the  Department  of  Fnergy  in 
10  (]FR  ])art  480  for  non-weatherized 
and  mobile  home  furnaces. 

(1)  Maniifdctinvr  duty  to  providn 
Idhols.  For  any  cox  ered  central  air 
conditioner,  heat  pump,  or  furnace 
model  that  a  manufacturer  di.strihutes  in 
connnen:e.  the  manufacturer  must  make 
a  copy  of  the  Fnergvtjuide  label 
available  on  a  publicly  accessible  Web 
site  in  a  manner  that  allows  catalog 
.sellers  and  consumers  to  hyperlink  to 
the  label  or  download  it  for  their  u.se. 
The  labels  must  remain  on  the  Web  site 
for  six  months  after  the  manufacturer 
ceases  the  model's  production. 

(2)  Distrihdiion.  (i)  Manufacturers  and 
|)rivate  lahelers  must  provide  to 
distributors  and  retailers,  including 


assemblers,  FnergyGuide  labels  for 
covered  central  air  conditioners,  heat 
pumps,  and  furnaces  (including  hoilers) 
they  sell  to  them.  The  label  may  be 
provided  in  paper  or  electronic  form 
(including  Internet-based  access). 
Distributors  mu.st  give  this  iidbrmation 
to  retailers,  including  as.semblers.  they 
supply. 

(ii)  Retailers,  including  as.semhlers. 
who  sell  covered  central  air 
conditioners,  heat  pumps,  and  furnaces 
(including  hoilers)  to  consumers  mu.st 
show  the  lahels  for  the  ])roducts  they 
offer  to  customers  and  let  them  read  the 
labels  before  the  customers  agree  to 
inirchase  the  jiroduct.  For  example,  the 
retailer  may  display  labeled  units  in 
their  .store  or  direct  consumers  to  the 
labels  in  a  binder  or  conqjuter  at  a 
counter  or  service  desk. 

(iii)  Retailers,  including  installers  and 
as.semblers,  who  negotiate  or  make  .sales 
at  a  place  other  than  their  regular  places 
of  business,  including  sales  over  the 
telephone  or  through  electronic 
communications,  must  .show  the  labels 
for  the  products  they  offer  to  cu.stomers 
and  let  them  read  the  labels  before  the 
cu.stomers  agree  to  jiurcha.se  the 
l)roduct.  If  the  labels  are  on  a  Web  site, 
retailers,  inc:luding  as.semblers,  who 
negotiate  or  make  sales  at  a  ]dace  other 
than  their  regular  jilaces  of  husiness. 
may  choose  to  jirovide  cu.stomers  with 
instructions  to  access  such  lahels  in  lieu 
of  showing  them  a  paper  version  of  the 
information.  Retailers  who  choose  to 
u.se  the  Internet  for  the  re(|nired  lahel 
di.sclosures  must  j)rovide  customers  the 
opportunity  to  read  such  information 
])rior  to  sale  of  the  product. 

(8)  Oil  fdrndcd  Idbids.  If  an  installer 
installs  an  oil  furnace  with  an  input 
capacity  different  from  that  .set  by  the 
manufacturer  and  the  manufacturer 
identifies  alternative  cajjacities  on  the 
lahel.  the  installer  mu.st  permanently 
mark  the  ap]jropriate  box  on  the 
EnergyGiiide  label  displaying  the 
installed  input  capacitv  and  the 
a.ssoc:iated  AFIJE  as  illustrated  in 
.Sample  Label  t)I3. 

■  4.  Amend  §  805.20.  by  adding 
])aragraphs  (a)(5)  and  (i)  to  read  as 
follows; 

§  305.20  Paper  catalogs  and  Web  sites. 

(a)  *  *  * 

(5)  For  Furnaces,  central  air 
conditioners,  and  heat  pumps  offered 


for  sale  on  or  after  the  compliani:e  date 
of  regional  efficiencv  standards  issued 
by  the  Department  of  Energy  in  10  GFR 
jiart  480  for  non-weatheri/.ed  furnaces: 
The  model’s  efficiency  rating  or  ratings 
as  disclosed  on  the  label  and  a 
disclosure  .stating  “For  more 
information,  visit  u'n'ir.//f;.go\7f?ner£'\'." 
For  s])Iit-system  units,  a  disclosure 
.stating  “This  system’s  efficiency  rating 
de])end.s  on  the  coil  installed  with  this 
unit."  For  central  air  conditioners 
manufactured  on  or  after  the 
comjiliance  date  of  regional  efficiency 
standards  issued  by  the  Department  of 
Energy  for  those  jiroducts  in  10  GFR 
])art  480  and  subject  to  such  regional 
stamlards.  the  catalog  must  provide,  in 
at  least  one  location,  the  disclosures  and 
graphics  required  by  §  805.12(i)(ll)  and 
(12).  For  non-weatherized  gas  and 
mohile  home  gas  furnaces  manufactured 
after  the  comjiliance  date  of  regional 
efficiency  standards  i.ssued  by  the 
Dejiartment  of  Energy  for  tho.se  products 
in  10  GFR  part  480,  and  all  furnaces 
manufactured  after  the  compliance  date 
of  regional  efficiency  standards  issued 
by  the  Department  of  Energy  in  10  (iFR 
part  480  and  subject  to  such  standards, 
the  catalog  mu.st  disclose,  in  a  clear  and 
i:on.s])icuou.s  fashion,  the  .states  in  which 
sjiecific  models  may  be  in.stalled  as 
indicated  on  the  product’s  label 
prejiared  bv  the  manufacturer  jnirsuant 
to  §805.12! 

***** 

(i)  For  split-system  and  single-])ackage 
central  air  conditioners  and  non- 
weatherized  or  mobile  home  furnaces 
offered  for  sale  on  or  after  the 
com])liance  date  of  regional  efficienc:y 
standards  issued  by  the  Department  of 
Energv  for  those  products  in  10  CiFR 
part  480,  the  catalog  (Web  site  or  pajier 
catalog)  must  contain  the  following 
.statement  conspicuously  placed  on  the 
product  jiage  in  close  jiroximity  to  the 
link  to  the  inoduct’s  EnergyGiiide  label: 

Federal  law  prohibits  the  installation 
of  some  [central  air  conditioners  or 
furnaces]  in  certain  .states.  Look  to  the 
Energyfhiide  label  to  determine  whether 
this  ])rodnct  can  he  in.stalled  in  your 
location. 

■  5.  Revise  Ajijiendices  Gl ,  G2.  G8.  (34, 
(35,  (3(i.  (37.  and  (38  to  read  as  follows: 

Ap|)endix  (31  to  Part  305 — Furnaf:es — 
(3as 


Furnace  type 

Range  of  annual  fuel  utilization 
efficiencies  (AFUEs) 

Low 

High 

Gas  Furnaces  Manufactured  Before  the  Compliance  Date  of  DOE  Regional  Standards — All  Capacities  . 

78.0 

96.6 
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Furnace  type 

Range  of  annual  fuel  utilization 
efficiencies  (AFUEs) 

Low 

High 

Non-Weatherized  Gas  Furnaces  Manufactured  After  the  Compliance  Date  of  DOE  Regional  Standards — All 

Capacities . 

Weatherized  Gas  Furnaces  Manufactured  After  the  Compliance  Date  of  DOE  Regional  Standards — All  Capac¬ 
ities  . 

80.0 

98.5 

Appendix  (12  lo  Part  305 — P’urnaces — 
Fled  l  ie: 


Furnace  type 

Range  of  annual  fuel  utilization 
efficiencies  (AFUEs) 

Low 

High 

Electric  Furnaces — All  Capacities  . 

100.0 

100.0 

Appendix  (13  to  Part  305 — Furnaces — 
Oil 


Type 

Range  of  annual  fuel  utilization 
efficiencies  (AFUEs) 

Low 

High 

Oil  Furnaces  Manufactured  Before  the  Compliance  Date  of  DOE  Regional  Standards — All  Capacities  . 

Non-Weatherized  Oil  Furnaces  Manufactured  After  the  Compliance  Date  of  DOE  Regional  Standards — All  Ca¬ 
pacities  . 

Weatherized  Oil  Furnaces  Manufactured  After  the  Compliance  Date  of  DOE  Regional  Standards — All  Capac¬ 
ities  . 

78.0 

83.0 

86.1 

95.4 

Appendix  (14  to  Part  30.5 — Mobile 
Home  F’urnaces — (las 


Type 

Range  of  annual  fuel  utilization 
efficiencies  (AFUEs) 

Low 

High 

Mobile  Home  Gas  Furnaces  Manufactured  Before  the  Compliance  Date  of  DOE  Regional  Standards — All  Ca¬ 
pacities  . 

75.0 

92.1 

Mobile  Home  Gas  Furnaces  Manufactured  After  the  Compliance  Date  of  DOE  Regional  Standards — All  Ca¬ 
pacities  . 

80.0 

96.5 

Appendix  (15  to  Part  305 — Mobile 
Home  Furnaces — Oil 


Range  of  annual  fuel  utilization 

Type 

efficiencies  (AFUEs) 

Low 

High 

Mobile  Home  Oil  Furnaces  Manufactured  Before  the  Compliance  Date  of  DOE  Regional  Standards — All  Ca¬ 
pacities  . 

Mobile  Home  Oil  Furnaces  Manufactured  After  the  Compliance  Date  of  DOE  Regional  Standards — All  Capac- 

75.0 

92.1 

ities  . 

75.0 

86.6 

Appendix  (10  to  Part  305 — Boilers  ((las) 


I,.-. 
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Type 

Range  of  annual  fuel  utilization 
efficiencies  (AFUEs) 

Low 

High 

Gas  (Except  Steam)  Boilers  Manufactured  Before  the  Compliance  Date  of  DOE  Regional  Standards  for  Non- 

Weatherized  Furnaces* — All  Capacities  . 

Gas  (Steam)  Boilers  Manufactured  Before  the  Compliance  Date  of  DOE  Regional  Standards  for  Non-Weather- 

ized  Furnaces*— All  Capacities  . 

All  Gas  Boilers  Manufactured  After  the  Compliance  Date  of  DOE  Regional  Standards  * — All  Capacities  . 

80.0 

75.8 

80.0 

95.5 

84.0 

98.0 

*  Timing  for  boiler  range  revisions  is  tied  to  the  compliance  date  for  non-weatherized  furnace  regional  standards. 

Appendix  (J7  to  Fart  ItO.'i — Boilers  (Oil) 

Type 

Range  of  annual  fuel  utilization 
efficiencies  (AFUEs) 

Low 

High 

Oil  Boilers  Manufactured  Before  the  Compliance  Date  of  DOE  Regional  Standards  for  Non-Weatherized  Fur¬ 
naces  * — All  Capacities  . 

Oil  Boilers  Manufactured  After  the  Compliance  Date  of  DOE  Regional  Standards* — All  Capacities  . 

80.0 

82.0 

92.0 

96.0 

Appendix  (itt  to  Fart  305 — Boilers 
(Electric:) 

Type 

Range  of  annual  fuel  utilization 
efficiencies  (AFUEs) 

Low 

High 

Electric  Boilers  . 

100 

100 

■  (i.  In  Appendix  L,  Frototyjre  Labels  .3 
and  4  an;  revised,  .Sainirh;  Lalrel  7  is 
revised.  Sample  Labels  7A  and  7B  are 
added.  Sample  Label  8  is  revised. 

Samjrle  l.abel  HA  is  add(;d.  .Samjrlc;  Appendix  L  to  Fart  305 — Sample  Labels 

Label  0  is  revis(;d,  and  Sampk;  Labels  ***** 

OA  and  !)B  are  added  to  read  as  follows: 

BILLING  CODE  6750-01-P 

*  Timin>>  of  b()ili!r  riin>>(!  n!visii)iis  is  tind  to  llu; 
coinplicincd  dull!  lor  non-utialliorizcHl  tiirnaco 
ix^^ioiial  standards. 
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10  pt _ 

A'ial  NaTOw 


- -  9  pi. 

Af.al  Narrcv; 


Invv  pniliri.'ts  .'t.nKwa!  o:  tliis  y  «!  tefom  C'.insjiitt  ixiy  lase 


U.S.  Government 


Central  Air  Conditioner 
Cooling  Only 
Single  Package 


XY2  Corporation 
Model  NH6S 
Capacity:  59,000  Bturh 


t0.-i2 _ 

Ariai  Narrow  Bola 


1  pt  rule  — — 

19  pt _ 

Aria.  I'iaro'A/  Boicl 


Efficiency  Rating  (seerf 


-  2  pt.  ral< 

- 12;14 

Ar:al  Narrow 


For  energy  cost  info,  visit  ■" 
productinfo.energy.gov 


10  ptAria'  Nar'^owBo-d 
8-/9  5  Ana!  Narrew 
11  pi  Ariai  Narrow 
8'’2  Ari’l  Nanow 


19i 

Mc.sl  EtTioeiK 


140 

loasl  Etfocnl 


Range  of  Sirti'lar  Models 
■  Lnetsiv  ItliCionov  Kalio 


Notice 

Federal  law  allows  this  unit  to  be  installed  only  in: 


18  pt.  Ajial  Narrow  Bold. 


U,ri5  SArial  Narrow 
bold  where  indicated 


11/13.2 _ 

Aral  Na.rTO*r 


AK.  AL  AR,  CO,  CT,  DC.  DE,  FL,  GA, 
Hi,  ID.  IL,  lA,  IN,  KS,  KY.  lA.  ME,  MD. 
Ml,  MN.  r,^0.  MS,  MT,  NC,  ND  NE. 
NH,  NJ.  NY,  OH,  OK.  OR,  PA.  Rl.  SC. 
SD,  TN,  TX.  UT,  VA.  VT.  VVA,  vVV,  Wl. 
WY  and  U  S  territories. 


- 10.'12 

Ariai  Narrow  Boid 


8  pi 

,A';a!  Narrow 


Federal  law  prohibits  installation  of  this  uni!  in  odier  states. 
Energy  Efficiency  Ratio  (EER|.  This  inii  v  ECR  is  10  8  ^ — 


10  pt _ _ 

A'lai  Narrow  Bold 


Prototype  Label  3  -  Single-Package  Central  Air  Conditioner  (models  manufactured  after  the 


compliance  date  of  DOE  regional  efficiency  standards  in  10  CFR  pan  430) 


i 
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Ar Narrow 


U  S  Giver. mier.l 


f  MisH'.'ll  WiV  p;«(ln!s  ri.iiviviii  iV'Viw  line!  Imim.:  ;hh:J:;kb 


EHERC 


1"'*’'  ^  Hen)  f'lmip 

r^naf  Nanc-w  Bwa  I  Coolliui  antf  Heatiiiy 
!  Sprit  Sysiteni 


-  St>i 

Aiiai  Na-tow 


XY7  Cwpoialioi!  m  iG-li 

Modal  S64i  j  A’lai  N.-ei'w.'  Boid 

Mealing  Capacity  ill), OOUBtu.1i  I 

Cooling  Capacilv  i’S.OOfl  Biti.'h  > 


ta;'’  - 

Aiwtl  NarrcA-  Sokl 


2pt.  'Jte. 
to  c*.  A':-ai  NatrcY.'  Bold  . 
8.'9.6A-:alNi!70iV  . 
11  pi.  Aiial  Nanow  . 
8'i2Aha;Nafiav:  . 


Cooling 

Efficiency  Rating  (seer)' 

14.0-15.2 


t4.0 


Range  of  Similar  Models 

•  fcfe.SCft.v 


!  Heating 

!  Efficiency  Rating  (hspf) 

i  9.2-10.4 


This  system's 
etficienty  ratings  depend 
on  $!ie  cot!  your  contiactoi 
installs  with  this  unit  ~ho 
hoa^ng  efficiency  rating 
vanes  slightly  in  different 
geogiaohic  regions.  Ask 
vour  contracto.!  foi  details 


- irpt 

Ariai  Nsrro/r  Boki 


Anal  Na-mw 


6? 


Range  of  Sintila!  Mf>dcls 

•^Ki>-;y-4K  fA  iStflj.T***.  i  aCK-I 


For  energy  cost  info,  visit  ^ 
producttnfo.energy.qov 


At®  tiancK 


Prototype  Label  4  -  Split-system  Heat  Pump  (only  for  units  manufactured  on  or  after  the 


compliance  date  of  DOE  regional  efficiency  standards  in  10  CFR  part  430) 


8382 


Federal  Register / Vol.  78,  No.  25 / Wednesday,  February  6,  2013 /Rules  and  Regulations 


U  S  (Vwfifnmftnt 


Fwlftrni  fer*  pnNhih  tcmval  n!  this  l.thfil  hrtnm  mBsumar  wi'iiiasa. 


Central  Alt  Coiidltluner 
Cooling  Only 
Spin  System 


XYZ  Cotpofatlon 
Model  6645 


Seasonal  Energy  Efficiency  Ratio 


13.3 


-j— — - -p-™ - ^ 

10.9  23.0 

Least  Efficient  Most  Efficient 

Efficiency  Range  of  Similar  Models 


•  Efficiency  range  based  only  on  split  system  units. 

•  This  energy  efficiency  rating  is  based  on  U.S  Government  standard  tests  of  this 
condenser  model  combined  with  the  most  common  coil.  The  rating  may  vary 
slightly  with  different  colls. 

•  For  more  infermation,  visit  vwvw.ftc.gov/appliances. 


Sample  Label  7  -  Split-system  Central  Air  Conditioner  (models  manufaetured  before  the 


complianee  date  of  DOH  regional  effieiency  standards  in  10  CFR  pail  430) 
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li.S  Government 


,  Ul!.  III  tfi'b  Ubiil  top 


Central  Air  Conditioner 
Cooling  Only 
Split  System 


XYZ  Corporation 
Model  HC47 
Capacity  67,000  BtiOh 


Efficiency  Rating  (seer)' 


T  ▼  This  systoons 
efficiency  rating  depends 
on  the  coil  yocr  contractoi 
installs  with  this  unit. 

Ask  for  details. 


130 
i  caS  f 


For  energy  cost  info,  visit 
prodiictinfo.energy.gov 


Range  of  Similar  Models 

■  Ssasonffi  tn«gy  Lfitoenc^’  Italio 


Notice 

The  installed  system  mjst  meel  m.n;mum  federal  regional  efficiency  standards. 
See  ProductInfo  energy  gov  for  certified  coil  combinations 


Minimum  Standards 


north  I-  .W  CO  Cl ,  .0  II ,  lA  Id.  KS.  M!  Ml  M'l  MC) 
MT  NO  NT  Nil  N I  NY  Oil  OR.PA.RI  SO 
CT.VT  VVA  VV.'.W 

Southeast  C  Al  A^t  fHt.Of  fi  •'VI,  1 1!  KV.  I  A  KH.MS 
NC  OK  SC  TN  7X  VA  OS  Tctrtmm 
Soirthwest  ti  /./  CA  tJi.l  NV 


f'rtiti  'afwl  r?.3C'4i,  cr  Sfss  F  -/i  4..  UfiJ  biu*h 


Energy  Efficiency  Ratio  fEER):  rsxiio  rnn-j?  iriKu  1 1  ^  to  i;'  :>  yn  ;h»>  coJ  rT«.3;k;J  witi  ihi.i  u.bl 


Sample  Label  7A  Split-system  Central  Air  Conditioner  (models  manufactured  after  the 


compliance  date  of  DOt  regional  efficiency  standards  in  10  CFR  part  430) 


North 

Southcfiat 

Seiri-.v^tst 

SEER 

13 

14 

! 

EER 

,2.. 

KR'' 
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Li.S.  Govemnnent 


I  ede.ai  law  prohitKts  lenwal  i)l  I'lis  lat-el  tjelwe  consunief  puirf'ase 


EHERGYCUIDE 


Centra!  Air  Conditioner 
Cooling  Only 
Single  Package 


XYZ  Corporation 
Model  NH65 
Capacity:  59.000  Btu  h 


Efficiency  Rating  (seer)‘ 

14.7 

.  ▼ 


14.0 

Lessl  C^lirjont 


19.2 

Mosl  Cffioen'. 


For  energy  cost  info,  visit 
prodiictinfo.energy.gov 


Range  of  Similar  Models 

■  Seasonal  l-nerpv'  i-ttiaency  tato 


Notice 

Federal  law  allows  this  unit  to  be  installed  only  in: 

AK  AL,  AR,  CO.  CT.  DC  DE.  FL,  GA  if, 

HI,  ID,  IL,  lA,  IN.  KS,  KY,  LA  ME.  MD,  '■•%..  C(  V- j  'J, 

Ml.  MN,  MO,  MS.  MT  NC.  ND.  NE.  •-  '  r ^ 

NH  NJ,  NY,  OH,  OK,  OR  PA.RI.se, 

5D,  TN,  TX  UT.  VA,  VT.  WA,  V/V.  Wl,  '  ' /  '/si.v* 

WY,  and  U  S.  territories.  »  '*  * 

Fi  IrisUilJlsir.  aHjv.ci! 

Federal  law  prohibits  installation  of  this  unit  in  other  slates. 

Energy  Efficiency  Ratio  (EER):  ite  units  u  u  is  to  -i 


Sample  Label  7B  Single-Paekage  Central  Air  Conditioner  (models  manufactured  after  the 
compliance  date  of  DOE  regional  efficiency  standards  in  lO  CFR  part  430) 
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US.  CiovwnnKnf 


fcw  pfriTjhHj;  nwroiwl  nt  this  lahfti  befom  cnnsisnsr 


Heat  PuRtp 
Cooling  «nd  Heating 
Split  System 


XYZ  Coiporation 
Model  3232 


Seasonal  Energy  Efficiency  Ratio 


21.0 

Most  Efficient 


Least  Efficient 


EfTiciency  Range  of  Similar  Models 


Heating  Seasonal  Performance  Factor 


10.2 

Most  Efficient 


7.1 

Least  Efficient 


Efficiency  Range  of  Similar  Models 


•  Efficiency  range  basecf  only  on  split  system  unds. 


•  This  energy  efficiency  rating  is  based  on  U  .3.  Government  stamlarct  tests  ot  this 
ixjndenser  model  combined  with  the  most  common  coil.  The  rating  will 

vary  sliqhtfy  with  dtffsrent  coils  and  in  different  geographic  regions. 

•  For  more  information,  visit  www.ftc.gov/appiiances. 


Sample  Label  8  -  Split-system  Heat  Pump  (only  for  units  manufactured  before  the  compliance 
date  of  DOE  regional  efficiency  standards  in  10  CFR  part  430) 
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U.S.  Government 


Federal  taiv  ptctvbrts  removal  o?  this  latci  before  consumer  purchase. 


EIIER 


Heat  Pump 

!  Cooling  and  Heating 
Split  System 


Cooling 

Efficiency  Rating  (seer)* 

14.0-15.2 


14.0 

loasttrftcicnt 


21.0 

Most  fcfi.oftnt 


Range  of  Similar  Models 

‘  .Scascvtial  rm.’fgy  Ralio 


S.2 

least  Efficient 


Range  of  Similar  Models 

'  tlf-atino  Sea.rnn.sl !  'ertcCTivince  t  ovsloi 


Heating 

Efficiency  Rating  (hspf)* 

9.2-10.4 


13.0 

■Mcfiil  EflitJeiit 


XYZ  Corporation 
Model  6645 
Heating  Capacity  26,000  Btufh 
Cooling  Capacity  25,000  Btu'h 


This  system’s 
efficiency  ratings  depend 
on  the  coi!  your  contractor 
installs  with  this  unit.  The 
heating  efficiency  rating 
varies  slightly  in  different 
geographic  regions  Ask 
your  contractor  for  details. 


For  energy  cost  info,  visit 
productinfo.energy.gov 


Sample  Label  8A  -  Split-system  Meat  Pump  (only  for  units  manufaetured  on  or  after  the 
eomplianee  date  of  DOE  regional  effieieney  standards  in  10  CFR  part  430) 
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U.S.  Govemme.nt 


Fficteta!  law  orotilWs  removal  of  this  label  bfifcne  coosuoier  purcha 


EHER 


Furnace 

Non-v/eatherized 
Natural  Gas 


Efficiency  Rating  (afuef 


98.5 

Mi's!  TITk:;;*!! 


XYZ  Corporation 
fi/lodel  TJ81 
Capacity:  80,000  MBtufh 


For  energy  cost  info,  visit 
productinfo.energy.gov 


Notice 

Federal  law  allows  this  unit  to  be  installed  only  in; 


AL  AZ.AR.CA  DC.  OE,  FL,  GA.  HI. 
yC\'.  LA.  MD,  MS.  NC.  NM.  NV,  OK, 
SC  TN  TX,  VA,  and  U  S.  territones. 


<:?;  .-n  -■  t  '■ t-' 


'fstai'ate'C  a!ic'*0cl 


Federal  law  proliibits  installation  of  this  unit  in  other  states. 


Sample  Label  9  -  Non-weatherized  Gas  Furnaee  (below  90  AFUE)  (only  for  units  manufaetured 


on  or  after  the  eomplianee  date  of  DOE  regional  efficieney  standards  in  10  CFR  part  430) 
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U.S.  Goveminenf 


^«ler■)l  law  ptofiibiis  retrifival  ol  Ires  la'jel  beiore  Mnsurrw  i>'j'ci-ase 


EHERG 


Furnace 

Non-weatherized 
Natural  Gas 


XYZ  Corporation 
Model  SXC4 
Capacity;  62.000  MBtu'h 


Efficiency  Rating  (afue)* 

93.0 

▼ 


A 


80.0 

Least  Lftawit 


98.5 
Mjsi  QliCia'il 


Range  of  Similar  Models 

■  Arx<isl  l-ael  ilfipnton  t-lt.rj(!nc* 


For  energy  cost  info,  visit 
productinfo.energy.gov 


QUALIFIED  ONLY  IN 

O  S  SOUTH;  AL,W,AJ\. 

CA.DC  DE,a.G.A.HI,  , 

KV.LA.MO.MS.NV.NM, 


rc.  iiK,  sc,  ro.  ix.vA 


Notice 

Federal  law  allows  this  unit  to  bo  installed  in  all  U.S.  states  and  territories. 


Sample  Label  9A  -  Non-weatherized  Gas  Furnaee  (ENERGY  STAR)  (only  for  units 
manufaetured  on  or  after  the  eomplianee  date  of  DOE  regional  eftleieney  standards  in  10  CFR 


part  430) 
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us  Goi'eT'.niefil 


r  ctiijm;  Uv  pfunltas  iSfiKivn!  nf  rhis  ki.r,-i  bi;!ciro  cn;tsa^t!,'^  pufchay 


EHER 


Furnace 

Non-weatherized 

Oil 


XYZ  Corporation 
Model  GX40 
Capacity:  105  6Ut/li 


Efficiency  Rating  (afue)* 

84.1 


83.0 

i  I  fiXKSll 


95.4 


Range  of  Sirnilar  Models 

■  Armal  Kue.'  UMuolion  CfScwic,' 


For  energy  cost  info,  visit 
prociuctinfo.eneigy.gov 


Your  efficiency  rating  depends  on  the  input  capacity  sot  by  your  installer. 

The  input  capacity  is  119,000  BtuTi  unless  your  installer  checks  an  input 
capacity  box  belov/ 


Input  Capacity 

set  by  installer  (BtU'Ti) 

Efficiency  Rating 

(AFUE) 

□  84,000 

85.5 

□  105.000 

84.8 

□  140,000 

83.5 

Sample  Label  9B  -  Non-weatherized  Oil  Furnaces  (only  For  units  manuFactured  on  or  aFler  the 
compliance  date  oFDOL  regional  eFficiency  standards  in  10  CFR  part  430) 


^  ^  ^  ^  ^ 


15\  (lirrudion  of  tin;  ttoinmission. 
(toinmissioiior  WrighI  not  piirticiirating. 
Donald  S.  (Mark 
St'civldiy. 

IFK  Dim:.  2()i:r-02225  Filod  2-.'i-i:i:  «:4.t  ani| 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  157 
[Docket  No.  RM81-19-000] 

Natural  Gas  Pipelines;  Project  Cost 
and  Annual  Limits 

AGENCY:  l’'iul(;ial  Fiiorgy  Regulatory 
(toniinission,  IX)E. 

ACTION:  Final  rule. 

SUMMARY:  Pursuant  to  the  aulhoritv 
delegated  by  18  CFR  :i7rj.3()8(x)(l )',  the 
Direelor  of  the  Office  of  Energy  Projects 
(OEP)  coiujiutes  and  publishes  the 
project  cost  and  annual  limits  for 


natural  gas  jiipelines  blanket 
construction  certificates  for  each 
calendar  year. 

DATES:  This  final  rule  is  effective 
Fehrnary  (>,  2018  and  e.stahlishes  cost 
limits  applicable  from  |annary  1,  2018 
through  December  81. 2018. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Foley,  Chief,  Certificates 
I5ram:h  1,  Division  of  Idpeline 
Certificates,  (202)  .502-8955. 

SUPPLEMENTARY  INFORMATION: 


1 
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Publication  of  Project  (^ost  Limits 
Under  Blanket  Certificates 

Onhv  oj  tlm  Diivctor,  OEP 

(Fehniarv  1 , 201 3) 

Section  1 .57.2()8((1)  of  the 
(iomniissioii’s  Regulations  provides  for 
j)roject  cost  limits  applicable  to 
construction,  ac(|uisiiion,  operation  and 
miscellaiHJons  rearrangement  of 
facilities  (Table  1)  authorized  under  the 
blanket  certificate  ])roce(inre  (Order  No. 
234.  It)  PERU  'll  01 .210).  Section 
157.21.5(a)  specifies  the  calendar  year 
dollar  limit  which  may  he  exjjended  on 
underground  storage  t(!sting  and 
development  (Table  11)  authorized  under 
the  blanket  certificate.  Section 
157.208(d)  recpdres  that  the  “limits 
specified  in  Tables  1  and  II  shall  he 
adjusted  each  calendar  year  to  reflect 
the  ‘GDP  implicit  price  deflator’ 
jnihlished  by  the  Department  of 
Commerce  for  the  previous  calendar 
year." 

Pursuant  to  375.308(x)(l )  of  the 
Commi.ssion’s  Regidations,  the  authority 
for  the  |)nhlication  of  such  cost  limits, 
as  adjusted  for  inllation,  is  delegated  to 
the  Director  of  the  Office  of  Energv 
Projects.  The  cost  limits  for  calendar 
year  2013,  as  ])nhlish(Hf  in  Table  1  of 

157.208(d)  and  Table  11  of  4?  1 .57.215(a), 
are  hereby  issued. 

EITeclive  Date 

This  final  rule  is  effective  Fehrnary  0. 
2013.  The  provisions  of  5  U..S.(].  804 
regarding  (iongressional  review  of  Pinal 
Rules  does  not  ajiply  to  the  Pinal  Rule 
hecau.se  the  rule  c;oncerns  agency 
procedure  and  practice  and  will  not 
substantially  affect  the  rights  or 
obligations  of  non-agency  parties.  The 
Pinal  Rule  merely  updates  amounts 
published  in  the  Code  of  Pedciral 
Regulations  to  reflect  the  Dejiartment  of 
Commerce's  latest  annual  determination 
of  the  Gross  Dome.stic  Product  (GDP) 
im])licit  price  deflator,  a  mathematical 
u])dating  recjuired  by  tin;  Commission’s 
existing  regulations. 

List  of  Subjects  in  18  (]PR  Part  157 

Administrative  j)ractice  and 
procedure.  Natural  Gas,  Reporting  and 
recordkeeping  retjuirements. 

loff  (i.  Wright, 

Diwctnr.  Offict;  o/P;iergy  Projacis. 

Accordingly,  18  (iPR  part  157  is 
amended  as  follows: 

PART  157— [AMENDED] 

■  1 .  The  authority  citation  for  Part  1 57 
continues  to  read  as  follows: 

Authoritv:  1.5  U..S.t:.  717-717\v,  3301- 
:)432:  42  ui.s.t;.  7101-7352. 


■  2.  Table  I  in  §  1.57.2()8(d)  is  revised  to 
read  as  follows: 

§157.208  Construction,  acquisition, 
operation,  replacement,  and  miscellaneous 
rearrangement  of  facilities. 

***** 

(d)  *  *  * 


Table  I 


Year 

Limit 

Auto.  proj. 
cost  limit 
(Col.1) 

Prior  notice 
proj.  cost  limit 
(Col.2) 

1982  . 

$4,200,000 

$12,000,000 

1983  . 

4,500,000 

12,800,000 

1984  . 

4,700,000 

13,300,000 

1985  . 

4,900,000 

13,800,000 

1986  . 

5,100,000 

14,300,000 

1987  . 

5,200,000 

14,700,000 

1988  . 

5,400,000 

15,100,000 

1989  . 

5,600,000 

15,600,000 

1990  . 

5,800,000 

16,000,000 

1991  . 

6,000,000 

16,700,000 

1992  . 

6,200,000 

17,300,000 

1993  . 

6,400,000 

17,700,000 

1994  . 

6,600,000 

18,100,000 

1995  . 

6,700,000 

18,400,000 

1996  . 

6,900,000 

18,800,000 

1997  . 

7,000,000 

19,200,000 

1998  . 

7,100,000 

19,600,000 

1999  . 

7,200,000 

19,800,000 

2000  . 

7,300,000 

20,200,000 

2001  . 

7,400,000 

20,600,000 

2002  . 

7,500,000 

21,000,000 

2003  . 

7,600,000 

21,200,000 

2004  . 

7,800,000 

21,600,000 

2005  . 

8,000,000 

22,000,000 

2006  . 

9,600,000 

27,400,000 

2007  . 

9,900,000 

28,200,000 

2008  . 

10,200,000 

29,000,000 

2009  . 

10,400,000 

29,600,000 

2010  . 

10,500,000 

29,900,000 

2011  . 

10,600,000 

30,200,000 

2012  . 

10,800,000 

30,800,000 

2013  . 

11,000,000 

31,400,000 

***** 


■  3.  Table  11  in  §  1.57.21.5(a)(.5)  is  revised 
to  read  as  follows: 

§  1 57.21 5  Underground  storage  testing 
and  development. 

(a)*  *  * 

(5)  *  *  * 


Table  II 


Year 

Limit 

1982  . 

$2,700,000 

1983  . 

2,900,000 

1984  . 

3,000,000 

1985  . 

3,100,000 

1986  . 

3,200,000 

1987  . 

3,300,000 

1988  . 

3,400,000 

1989  . 

3,500,000 

1990  . 

3,600,000 

1991  . 

3,800,000 

1992  . 

3,900,000 

1993  . 

4,000,000 

Table  II — Continued 


Year 

Limit 

1994  . 

4,100,000 

1995  . 

4,200,000 

1996  . 

4,300,000 

1997  . 

4,400,000 

1998  . 

4,500,000 

1999  . 

4,550,000 

2000  . 

4,650,000 

2001  . 

4,750,000 

2002  . 

4,850,000 

2003  . 

4,900,000 

2004  . 

5,000,000 

2005  . 

5,100,000 

2006  . 

5,250,000 

2007  . 

5,400,000 

2008  . 

5,550,000 

2009  . 

5,600,000 

2010  . 

5,700,000 

2011  . 

5,750,000 

2012  . 

5,850,000 

2013  . 

6,000,000 

***** 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29CFR  Part  1986 

[Docket  Number:  OSH A-201 1-0841] 

RIN  1218-AC58 

Procedures  for  the  Handling  of 
Retaliation  Complaints  Under  the 
Employee  Protection  Provision  of  the 
Seaman’s  Protection  Act  (SPA),  as 
Amended 

AGENCY:  Occujiational  .Safety  and  Health 
Administration.  Labor. 

ACTION:  Interim  final  rule:  recpiest  for 
c:omment.s. 

SUMMARY:  This  document  provides  the 
interim  final  text  of  regulations 
governing  the  em])loyee  jirotection 
(whi.stlehlower)  provisions  of  the 
.Seaman’s  Protection  Act  (“.SPA"  or  “the 
Act"),  as  amended  by  .Section  (ill  of  the 
Goast  Guard  Authorization  Act  of  2010. 
Section  (ill  transfers  to  the 
Occupational  .Safety  and  Health 
Administration  (“(kSHA”  or  “the 
Agency")  the  administration  of  the 
whistleblower  protections  jireviously 
enforced  solely  via  a  private  right  of 
action.  'I’his  interim  rule  e.stahlishes 
procedures  and  time  frames  for  the 
handling  of  retaliation  complaints  under 
.SPA,  including  procedures  and  time 
frames  for  employee  complaints  to 
O.SHA,  inve.stigations  by  O.SHA,  ajijieals 
of  O.SHA  determinations  to  an 


F.,bn,.rv  B.  2m:UR.U..  .,,,1  . . . . 


adniinistrativo  l;i\v  jiidfio  (ALJ)  for  a 
Inuring  do  novo,  hoariiigs  hy  ALJs, 
roviow  of  Aid  <li;c;i.sions  by  iho 
Adininistrativo  Roviow  Hoard  (ARH)  on 
bohalf  of  tho  Socrotary  of  Labor 
(Socnjtary).  and  judicial  roviow  of  tho 
S(;crotarv’s  final  docision.  In  addition. 
Inis  intoriin  rido  providos  tho 
Socrotary ’s  infcirprotation  of  tlio  torin 
“soainan”  and  addrossos  olhor 
intorprolivo  issnos  raistid  by  SPA. 

DATES:  This  intoriin  final  rnlo  is 
clfoctivo  on  Fobriiary  (i,  201  .'L 
Connnonls  on  llio  intoriin  final  nilo 
imist  bo  siibinittod  (postinarkod.  sont  or 
rocoivod)  on  or  boforo  Ajn  il  8.  2018. 
ADDRESSES:  Yon  may  submit  commonts 
and  additional  malorials  bv  anv  of  tho 
following  mothods: 

hU^ctronicaHy:  ^'on  may  submit 
oommonts  and  attachmonfs 
oloctronically  at  http:// 
^^yw.wguhitiom.gov,  which  is  tho 
Fodoral  o-Riilomaking  Ihirtal.  Follow  tho 
instructions  onlino  for  making 
oloctronic  submissions. 

Fax:  If  your  siibmi.ssions,  including 
attachmonts,  do  not  oxcood  10  pagos. 
you  may  fax  thorn  to  tho  OSHA  Dockot 
Oltico  at  (202)  (>98-1048. 

Mail,  hand  dalivaiy,  express  mail, 
ine.ssenfier  or  courier  service:  You  must 
.submit  your  commonts  and  attachmonts 
to  tho  OSHA  Dockot  Offico.  Dockot  No  ' 
OSIlA-201 1-0841.  II.S.  Doparlmont  of 
Dibor.  Room  N-202.').  200  Constitution 
Avonuo  N\V..  Washington.  DC  20210. 
Dolivorios  (hand,  oxpross  mail, 
nio.ssongor  and  courior  sorx  ico)  aro 
accojjtod  during  tho  Diipartmont  of 
Cibor  s  and  Dockot  Offico's  normal 
biisino.ss  hours.  8:1. '1  a.m.-4-4.'l  n  in 
FST.  * 

Instructions:  All  submi.ssions  niu.st 
includo  tho  agoncy  namo  and  tho  OSHA 
(l()(,k(;t  tor  tliis  ruloinakin« 

(Dockot  No.  OSHA-201 1-0841 ).  ” 
Submissions,  including  any  por.sonal 
information  you  jmivido,  aro  placod  in 
tho  jmblic  dockot  without  change*  and 
may  bo  mado  availablo  onlino  at  http:// 

. reouIations.gov.  'I’horoforo.  OSHA 
cautions  you  about  submitting  porsonal 
information  such  as  social  socuritv 
numbors  and  birth  datos. 

Docket:  To  road  or  download 
submi.ssions  or  othor  matorial  in  tho 
dockot.  go  to  http://u  \vu'.reouJations.oov 
or  tho  OSHA  Dockot  Offico  at  tho 
addross  abovo.  All  documonts  in  Iho 
dockot  aro  li.stod  in  tho  http:// 
u'ww.reoulations.ooy  indox.  howovor. 
somo  information  (o.g.,  copvrightod 
matorial)  is  not  jniblicly  availablo  to 
road  or  download  through  tho  Wob  silo. 

All  submissions,  including  cojiyrightod 
matorial.  aro  availablo  for  insjioclion  I 
and  copying  at  the  OSHA  Docket  Offico.  * 


FURTHER  INFORMATION  CONTACT:  Hoth 
S.  Slavot,  Director.  Diroclorato  of 

Whi.stloblowor  Ih-ograms,  Occupational 

Safely  and  Hoallh  Administration.  IJ.S. 
Doparlmont  of  Labor,  Room  N— 4(>24. 

200  Constitution  Avonuo  NW.. 
Washington,  DC  20210;  tolophono  (202) 
(>98-2199.  This  is  not  a  loll-froo  nunibor 
I  his  Fodoral  Rogi.stor  ]niblication  is 
availablo  in  altornativo  formats:  largo 
print,  oloclronic  file  on  conipulordi.sk 
(Word  Porfocl.  ASCII.  Matos  with 
Duxbury  Hraillo  Sy.slom)  and  audiotape. 
SUPPLEMENTARY  INFORMATION: 


1.  Hackgruund 

Congress  enacted  Sl^A  as  Section  18 
of  Iho  (>oa.st  (jiiard  Authorization  Act  of 
1984,  Public  Law  98-.'->.'->7,  98  Stat.  28(>0 
(1984).  Sl^A  jirotoclod  soainon  from 
retaliation  for  roiiorting  a  violation  of 
Subtitle  II  of  Title  4(>  of  tho  IJ.S.  Code, 
whit.h  governs  vessels  and  soamon,  or  a 
I  regulation  promulgatoil  under  that 
Sublitlo.  S.  Ro]).  No.  98-4 .'>4,  at  11 
(1984).  Congress  pas.sed  SPA  in 
response  to  Donovan  v.  Texaco.  720 
F.2d  82.'>  (.'->lh  Cir.  1988).  in  whicirihe 
Fdth  Circuit  held  that  the  whi.stleblower 
jirovision  of  the  Occuiiational  Safetv 
and  Health  Act  (OSH  Act)  did  not  cover 
a  soainan  who  had  hoon  domotod  and 
di.schargod  from  his  jiosition  bocau.so  ho 
reported  a  possible  safoly  violation  to 
Iho  IJ.S.  (.oast  Cuard.  S.  Roj).  No.  98— 
454.  at  12  (1984).  'I'his  original  version 
of  SPA  prohibited  “|a|n  owner, 

(  hartoror,  managing  operator,  agent, 
niastor.  or  individual  in  charge  of  a 
vessel  from  retaliating  against  a 
.seaman  “becau.se  tho  seaman  in  good 
faith  has  reported  or  is  about  to  rejjorl 
to  the  (.oast  (jiiard  that  tho  .seaman 
believes  that”  a  violation  of  Subtitle  II 
had  occurred.  Public  Law  98-557 
§  18(a).  98  Stat.  at  28(>8.  It  jiermitted 
seamen  to  bring  actions  in  LJ.S.  district 
courts  .seeking  relief  for  alleged 
retaliation  in  violation  of  the  Act.  Id. 

§  15(a),  98  Stat.  at  28(>8-()4. 

In  2002,  Congress  amended  SPA 
Section  428  of  the  Maritime 
Transjiortation  Securitv  Act  of  2002 
Public  Law  107-295.  110  Slat,  at  ZiWA 
(2002),  altered  both  the  ])rotections 
alforded  and  remedies  permitted  by  the 
Act.  Hist,  (Jongress  removed  tho 
spoi.ilic  li.sl  of  aclor.s  who  wore 
prohihitod  from  retaliating  again.st 
.seamen  and  replaced  that  text  with  “|a| 
person.”  Public  Law  107-295  (j 428(a) 

1 1(>  Stat.  at  2127.  Second,  Congre.ss 
expanded  the  existing  do.scription  of 
proto(:ted  activity  to  include  re|K)rl.s  to 
the  (.oast  (juard  or  othor  approjn  iato 
Federal  agoncy  or  department.”  rather 
than  only  to  the  Coast  Cuard.  anti 
violations  “of  a  maritime  .safetv  law  or 


111  regulation  prescribed  under  that  law  or 
legulation,  ’  rather  than  onlv  of  Subtitle 
I  11  '"ifl  il«  accomjianying  regulations.  Id. 
1  bird.  Congress  added  a  sectmd  ty])e  of 
protected  activity;  a  seaman  who 
“rolnsod  to  jjorform  duties  ordered  by 

)  lliii  seaman’s  employer  because  the 

r.  .seaman  has  a  rea.sonable  ajijirehension 
oi  expet:tation  that  Iierformiug  such 
thities  would  result  in  serious  injury  to 
the  seaman,  other  seamen,  or  the 
Iiublic”  was  granted  ])rotection  from 
.  retaliation.  Id.  The  new  text  clarified 
that,  |t|o  {jualify  for  protection  again.st 
the  seaman’s  employer  under  paragraph 
(1)(H).  the  employee  must  have  sought 
from  the  employer,  and  been  unable  to 
obtain,  correction  of  tho  un.safe 
condition.”  Id.  The  amended  statute 
further  exjjlained  that  “Tho 
ciu.umstances  causing  a  .seaman’s 
apjirehension  of  .serious  injury  under 
paragraph  (])(H)  must  be  of  such  a 
nature  that  a  reasonable  jierson,  under 
.similar  circumstances,  would  t:onchide 
that  there  is  a  real  danger  of  an  injurv 
or  serious  impairment  of  health 
resulting  from  tho  ])erformanco  of  duties 
as  oidorod  by  the  seaman’s  emplovi'r  ” 
Public  Law  107-295  ^428,  110  Stat  at 
2127. 

(.(ingress  made  additional  changes  to 
the  /y:t.  including  those  that  led  OSHA 
to  initiate  this  rulemaking,  on  October 
15.  2010.  .Section  Oil  of  the  Coast  Cuard 
Authorization  Act  of  2010,  Public  Law 
111-281, 124  Stat.  at  2905  (2010),  made 
tuilhoi  additions  to  tho  list  of  j)rotocl(>d 
activities  under  SPA  and  fundamentally 
changed  the  remedies  section  of  the  Act 
Regarding  protected  activities.  Section 
Oil  added  to  subsection  (a): 

(C)  the  .seaman  testified  in  a 
firoceoding  brought  to  enforce  a 
maritime  safety  law  or  regulation 
prescribed  under  that  law; 

(D)  the  .seaman  notified,  or  att(^nipted 
to  notify,  the  ves.sel  owner  or  the 
Secretary  (of  the  dejiartment  in  which 
the  Coa.st  (iiiard  is  operating  ')  of  a 
work-related  ])er.sonal  injury  or  work- 
related  illness  of  a  .seaman; 

(L)  the  .seaman  coojierated  with  a 
.safety  investigation  bv  the  Secretarv  (of 
the  deijartment  in  which  the  Coast' 

Cuard  is  oiieratingl  or  the  National 
I  ransportation  Safety  Hoard; 

(h)  tlu!  .seaman  furnished  information 
to  the  .Secretary  (of  the  department  in 
which  the  (.oast  Cuard  is  operating],  the 
National  Transportation  Safetv  Hoard,  or 
any  other  public  official  as  to  the  facts 
relating  to  any  marine  casualty  resulting 

'  l  lii!  lo.xt  ,)1  4()  2114  nilors  to  ■Iho 

(lolincd  Idr  purposes  ol  P;irt  A  ol 
.SulilHIo  II  as  •  tho  .Socrotary  ol  Iho  (loparinioni  in 
wliicli  tho  (.oast  Ciiai’d  is  opca'aliiif*."  4(1  U..S.(:. 

21(n(:i4).  Tho  Coast  Cuard  is  curnaillv  part  olTho 
Dopiirlmont  ol  Hoinoland  .Socuritv. 
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in  injury  or  death  to  an  individual  or 
damage  to  |)ro])erty  oeenrring  in 
connection  with  vessel  trans|)orlation; 
or 

((’i)  the  .seaman  accurately  re])orte(l 
hours  of  (lilt V  under  this  part. 

Id.  §(ill(a),  124  Stat.  at 

t'.ongress  replaced  .section  (h)  oi’SFA, 
which  had  |)rovi(led  a  jirivate  right  ol 
action  to  .seamen  and  described  relief  a 
court  could  award,  in  its  entirety.  Fhe 
new  text  provides: 

(h)  A  .seaman  alleging  di.scharge  or 
discrimination  in  violation  of 
subsection  (a)  of  this  section,  or  another 
])erson  at  the  seaman's  reipie.st,  may  file 
a  com])laint  with  respect  to  such 
allegation  in  the  .same  manner  as  a 
complaint  may  he  filed  under 
subsection  (b)  of  .section  31105  of  title 
40.  Such  complaint  shall  be  subject  to 
the  procedures,  recjuirements,  and  rights 
described  in  that  section,  including  with 
respect  to  the  right  to  file  an  objection, 
the  right  of  a  jierson  to  file  for  a  petition 
for  review  under  subsection  (c)  of  that 
.section,  and  the  re{]uirement  to  bring  a 
civil  action  under  subsection  (d)  of  that 
section. 

Id.  Section  31105  of  title  40  is  the 
“Employee  protections”  provision  of  the 
Surface  Transportation  A.ssistance  Act 
(STAA).  40  II.S.C.  31105.  STAA 
provides  that  initial  complaints 
regarding  retaliation  under  that  statute 
are  to  he  fibid  with  and  handled  by  the 
S(!cretary  of  Labor  (Secretary),  .see  id. 

^  31 105(b)-(e),  and  the  Secretary  has 
delegated  her  authority  in  this  ri;gard  to 
OSHA.  See  Secretary’s  Order  1-2012 
(jan.  IH,  2012).  77  ER  3012  ()an.  25, 
2012).  The  Secretary  has  also  dehigated 
to  OSHA  111!!'  authority  under  SPA.  Id. 
at  3013.  Hearings  on  determinations  by 
the  Assistant  Secretary  for  OSHA 
(Assistant  Secretary)  are  conducted  by 
the  Office  of  Administrative  Law  Judges, 
and  appeals  from  decisions  by 
administrative  law  judges  (ALJs)  are 
decided  by  the  D(!])arlment  of  Labor’s 
Administrative  Review  Board  (ARB). 

.See  .Secretarv’s  Ord(;r  1-2010,  75  FR 
3024-01  (Jan.  25,  2010). 

O.SHA  is  promulgating  this  interim 
final  rule  to  establish  procedures  for  the 
handling  of  whisthiblower  comjilaints 
under  .SPA  and  addre.ss  certain 
interpretative  i.ssues  raised  by  the 
.statute.  To  the  extent  possible  within 
the  bounds  of  ajiplicable  statutory 
language,  thiise  regulations  are  designed 
to  be  consistent  with  the  jirocedures 
a])])lied  to  claims  under  .STAA,  and  the 
other  whistleblower  statutes 
administered  by  O.SHA,  including  the 
I'inergv  Riuirganization  Act  (ERA),  42 
II.S.C.  5851,  the  Wendell  H.  Ford 
Aviation  Inve.stment  and  Reform  Act  for 


the  21.st  Cmitury  (AIR21),  40  IJ..S.C. 
42121,  Title  Vlll  of  the  Sarbane.s-Oxlev 
Act  of  2002  (.SOX),  18  II.S.C.  1514A.  ' 
and  th(!  Consumer  Product  .Safety 
Improvement  Act  (CP.SIA),  15  II..S.C. 
2087. 

II.  Summary  of  Slatiilory  Procedures 

As  explained  above.  .SI’A  adojits  the 
process  for  filing  a  com])laint 
estahli.shed  under  subsection  (b)  of 
.S'l’AA.  40  II..S.C.  2114(b).  It  furtluir 
incorporates  the  other  “jn'ocediirijs, 
riHjuirements,  and  rights  described  in” 
.STAA.  id..  (Uxscribed  below.  OSHA 
therefore  under.stands  .SPA  to 
incorporate  .STAA  subsections  (b) 
through  (g).  SPA’s  text  could  cause 
confusion  regarding  which  sections  of 
.STAA  it  adopts  by  referring,  in  some 
ca.ses  incorrectly,^  to  certain  .sections 
while  not  mentioning  others. '  Tho.se 
references  follow  the  word  “including,” 
howeviir,  with  no  sugge.stion  that  the 
sub.s(;{|uent  list  is  meant  to  be  exclusive, 
so  O.SHA  will  not  treat  it  as  such.  O.SHA 
does  not  read  .SPA  as  incoriiorating 
.Sections  (a),  (h),  (i),  or  (j)  of  .STAA 
because  those  provisions  are  substantive 
and  specific  to  .STAA  or  agencies  other 
than  the  Department  of  Labor  rather 
than  describing  “jirocedurixs, 
reipurements,  and  rights.”  The  statutory 
procedurijs  apiilicable  to  .SPA  claims  are 
summarized  below. 

Filing  of  SPA  (k)ni})l(iints 

A  siunnan.  or  another  person  at  the 
seaman’s  reipiest,  alhiging  a  violation  of 
.SPA,  may  file  a  complaint  with  the 
.Secretary  not  later  than  18t)  (lavs  after 
the  alleged  retaliation. 


-  .Spuciliciillv.  lh(!  Act's  iuloplion  ot.ST.AA's 
"procedures.  r(!(piir(;nu!iils.  niul  ri<;lils"  is  tollo\x(!(i 
l)y  the  text  "including  with  respect  to  the  rigid  to 
file  an  ohj(!t;tion.  the  right  of  a  person  to  file  for  a 
petition  for  review  under  suhs(!ction  (c)  of  |STAA|. 
and  th(!  riKpiirenHuit  to  bring  a  civil  action  uikUm' 
sidisection  (d)  of  that  section."  4()  II..S.C.  21 14(h). 
Hut  .Section  (c)  addr(!ss(!s  di;  novo  n;vi(!W  in  the 
district  court  if  the  .Secretary  has  not  issued  a  final 
decision  after  210  davs;  .Section  (d)  addre.s.ses  filing 
a  pidition  for  nwiew  after  receiving  an  adveu'se 
ordiu’  following  a  hisiring;  and  .Siuition  (e)  providiis 
that  "|i|f  a  person  fails  to  conipiv  with  an  orditr 
issued  und(U'  sid)S(!ction  (h)  of  this  sxtclion.  tlu; 
.Secretarv  of  l.ahor  shall  bring  a  civil  action  to 
enforex!  tlu;  ordcu'  in  the  district  court  of  the  United 
.Slat(!s  for  llu!  judicial  district  in  which  the  violation 
occurnrd."  4(1  II..S.C.  :ri  ltl.')(c)-(e). 

'.Section  (I)  declari!s  that  .STAA  does  not  preem|)t 
any  olluu'  liuleral  or  stale;  law  sahiguarding  against 
ndaliation:  .Sesdion  (g)  ihiclares  that  .STAA  does  not 
diminish  any  higal  rights  of  any  (unployee!.  nor  may 
the  rights  of  the  .Section  be;  waiveul;  .Si'ction  (h) 
prohibits  the;  di.sclosure;  bv  tin;  .Secredarv  of 
Transportation  or  thi!  .Secridary  of  llomidand 
.S(!curitv  of  till!  idimtitv  of  an  emplov(!e  who 
provides  information  about  an  alhigesi  violation  of 
tlu!  statute;  e;xce'.|)t.  unele;r  e:e;rtiein  e:ircumstance;s.  te; 
the  Atteirneey  (;e;ne;ral:  .Se;ctiem  (i)  e:r(;iite;s  ii  pre>e:e;ss 
leer  re;])eirting  security  pre)ble;ms  te;  the;  l)e;piirlme;nt 
e)f  llomelanel  .Si;e:urity:  iind  .Se;ctie)n  (j)  de;fine;s  the; 
te;rm  "e;mple)ve;e"  leer  purpe).se;s  e)f  .STAA.  4(1  U..S.C. 
:iiio,'->(f)-(i). 


Ij^<>(d  Biii'dons  of  Proof  for  SPA 
(loinploints 

.Soctiou  (h)(1)  of  .STAA  .staUi.s  that 
.STAA  whisthdilowor  complaint.s  will  bo 
govornod  bv  tho  legal  bunions  of  jiroof 
.sot  forth  in'AIR21, 49  II.S.C.  42121(b), 
which  conttiins  whistloblowor 
protoctions  for  omployoos  in  tho 
iiviation  indu.stry.  49  ll.S.C.  311()5(b)(1). 
Accordingly,  tho.so  biirdons  of  proof  also 
govorn  SPA  whistloblowor  complaint.s. 

llndor  AIR21.  a  violation  may  bo 
found  only  if  tho  complainant 
domonstratos  that  protoctod  activity  was 
a  contributing  factor  in  tho  advorso 
action  do.scribod  in  tho  coiujilaint.  49 
II..S.C.  42121(b)(2)(B)(iii).  Roliof  is 
unavailablo  if  tho  onijiloyor 
domonstratos  by  clear  and  convincing 
ovidonco  that  it  would  have  taken  tho 
.same  adverse  action  in  the  absence  of 
tho  jirotectod  activity.  49  II..S.C. 
42121(b)(2)(B)(iv):  .see  Vioqiio.'i  Air  Link, 
inc.  V.  Dop't  of  Labor,  437  F.3(l  102. 
108-09  (Ist  Cir.  2000)  (per  curiam) 
(burdens  of  jiroof  under  AIR21 );  .see  (dso 
Fornwila  v.  IJ.S.  Dop't  of  L(il)or,  028 
F.3(l  381,  389  (7th  Cir.  2010)  (explaining 
that  because  it  incorporates  the  burdens 
of  proof  set  forth  in  A1R21,  .STAA 
retpiires  only  a  showing  that  the 
protected  activity  was  a  contributing 
factor,  not  a  but-for  cause,  of  the  adverse 
action.). 

Written  Notice  of  Complaint  and 
Findings. 

llndor  .Section  (b)  of  .STAA,  uiion 
receipt  of  tho  comjilaint,  tho  .Secretary 
iiui.st  provide  written  notice  of  tho  filing 
of  tho  complaint  to  tho  person  or 
persons  alleged  in  the  complaint  to  have 
violated  the  Act  (“respondent”).  49 
II.S.C.  31105(1)). 

Within  00  days  of  recei])t  of  the 
complaint,  tho  .Secretary  must  conduct 
an  investigation  of  the  allegations, 
decide  whether  it  is  reasonable  to 
believe  the  complaint  has  merit,  and 
provide  written  notification  to  the 
complainant  and  tho  ros])on(lont  of  tho 
invo.stigativo  findings. 

lieinedies 

If  tho  .Secretary  decides  it  is 
roa.sonablo  to  believe  a  violation 
occurred,  tho  .Secretarv  shall  include 
with  the  findings  a  preliminary  order  for 
tlu;  relief  ])rovi(le(i  for  under  .Section 
(b)(3)  of  .STAA,  49  II.S.C.  31  l()5(b)(3). 
This  order  .shall  re(pnre  the  respondent 
to  take  affirmative  action  to  abate  the 
violation:  reinstate  the  (:()m])lainant  to 
the  former  ])osition  with  the  same  pay 
and  terms  and  privileges  of 
em])l()yment;  and  pay  compensatory 
damages,  including  hack  pay  with 
interest  and  compensation  for  any 
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special  damages  sustained  as  a  result  of 
the  discrimination,  including  litigation 
costs,  expert  witness  fees,  and 
rea.sonahle  attorney  fees.  Additionally,  if 
the  Secretary  issues  a  preliminary  order 
and  the  complainant  so  recpiests,  the 
.Secmtarv  may  as.sess  against  the 
respondent  the  costs,  inchuling  attorney 
fees,  n;asonat)lv  incurriMl  hy  the 
complainant  in  hringingthe  complaint. 
Punitive  damages  of  up  to  .S2.')0. ()()(). 00 
are  al.so  available. 

/  Inarin^s 

.Section  (h)  of  .STAA  also  provides  for 
hearings.  Specifically,  the  complainant 
and  the  resjiondent  have  80  days  after 
the  date  of  the  Secretary’s  notification  in 
which  to  file  objections  to  the  findings 
aml/or  preliminary  order  and  recjuest  a 
hearing.  The  filing  of  objections  does 
not  stay  a  reinstatement  ordered  in  the 
preliminary  order.  If  a  hearing  is  not 
reijuested  within  .80  days,  the 
jireliminary  order  becomes  final  and  is 
not  subject  to  judicial  review. 

If  a  hearing  is  held,  it  is  to  he 
conducted  expeditiouslv.  The  .Secrelarv 
shall  i.ssue  a  final  order  within  120  davs 
after  the  conclusion  of  any  hearing.  The 
final  order  mav  jirovide  appro]n'iafe 
reliefer  deny  the  complaint.  Until  the 
.Secretary's  final  order  is  issued,  the 
Secretary,  the  com|)lainant.  and  the 
respondent  may  enter  into  a  settlement 
agreement  that  terminates  the 
proceeding. 

D(‘  \’a\'()  lUivitnx’ 

.Section  (c)  of  .STAA  provides  for  de 
novo  review  of  a  whistleblower  claim  hy 
a  United  .States  district  court  in  th(! 
event  that  the  .Secretary  has  not  issued 
a  final  decision  within  210  days  after 
the  filing  of  a  complaint  and  the  delay 
is  not  due  to  the  comjdainanfs  had 
faith.  40  U..S.C.  3110.'j(c).  The  j)rovision 
provides  that  the  court  will  have 
jurisdiction  over  the  action  without 
regard  to  the  amount  in  controversy  and 
that  the  case  will  be  tried  before  a  jury 
at  the  request  of  either  ])arty. 

Judicial  Hcvicw’ 

.Section  (d)  of  .STAA  ])rovides  that 
within  00  days  of  the  issuance  of  the 
.S(!cretary’s  final  order  following  a 
hearing,  any  person  adv(‘rsely  affected 
or  aggrieved  hy  the  .Secnjtarv’s  final 
order  may  file  an  appcud  with  the 
Unit(;d  .States  Uourt  of  Ap|)eals  for  the 
circuit  in  which  the  violation  occurred 
or  the  circuit  where  the  complainant 
resided  on  the  date  of  the  violation.  40 
U.S.C.  IlllO.'ild). 

(iivil  Actions  To  Tn  force 

.Section  (e)  of  .STAA  provides  that  if 
a  |)er.son  fails  to  comjjly  with  an  order 


issued  hy  the  .Secretary  under  Section 
(b).  the  .Secretary  of  Labor  “shall  bring 
a  civil  action  to  enforce;  the  order  in  the 
district  court  of  the  United  .States  for  the 
judicial  district  in  which  the  violation 
occurred.”  45)  U..S.(^  81  lO.lle). 

Preemption 

.Section  (f)  of  .STAA  clarifies  that 
nothing  in  the  .statute  preem|)ts  or 
diminishes  any  oth(;r  safeguards  against 
discrimination  ])rovided  hv  F(;deral  or 
.State  law.  40  U.S.U.  81  lO.'j'lf). 

Einplovee  ni<>Iits 

.Section  (g)  of  .STAA  states  that 
nothing  in  .STAA  shall  he  deemed  to 
diminish  the  rights,  privileges,  or 
remedies  of  any  employee  under  any 
Fed(;ral  or  .State  law  or  under  any 
collective  bargaining  agreement.  45) 
U..S.C.  8Tl().'5(g).  It  further  states  that 
rights  and  remedies  under  45)  U.S.(]. 
8110.')  "may  not  he  waived  by  any 
agreement,  policy,  form,  or  condition  of 
employment.” 

III.  Summary  and  Discussion  of 
Regulatory  Provisions 

TIk;  regulatory  provisions  in  this  part 
have  been  written  and  organiz(;d  to  be 
consi.stent  with  other  whistl(;hlower 
r(;gulations  ])romulgated  hy  O.SllA  to 
the  extent  |)ossil)le  within  the  hounds  of 
the  statutorv  language  of  ,SIY\  and  of 
STAA. 

Throughout  the  regulatory  text.  O.SllA 
has  used  tin;  term  “retaliate”  rather  than 
“discharge  or  in  any  manner 
discriminate.”  the  phra.se  that  aj)pear.s 
in  the  text  of  .SPA.  The  use  of 
“retaliate.”  which  al.so  appears  in  the 
regulations  implementing  STAA,  the 
ERA.  .SOX.  and  Cd^.SlA.  is  not  intended 
to  have  a  suh.stantive  effect.  It  simply 
reflects  that  claims  brought  under  these 
whi.stlehlower  provisions,  whether 
alleging  discharge  or  some  other  form  of 
discrimination,  are  prototypical 
retaliation  claims.  A  retaliation  claim  is 
a  .sj)ecific  type  of  discrimination  claim 
that  focuses  on  actions  taken  as  a  result 
of  an  employee’s  jirotected  activity 
rather  than  as  a  result  of  an  employee’s 
characteri.stics  (such  as  race,  gender,  or 
religion). 

Snhport  A — Complaints,  Investigations. 
Findings,  and  l^relimima  v  Orders 

.Section  15)88. 100  Pur|)ose  and  .Sco|)(; 

This  .s(;ction  describes  tin;  j)urpo.se  of 
the  regulations  im|)lementing  .Sl’A’s 
whistleblower  provision  and  ])rovides 
an  overview  of  the  procedures 
contained  in  the  regulations. 

.Section  15)80.101  Definitions 

This  .section  includes  general 
definitions  applicable  to  .Sl’A’s 


whistleblower  |)rovision.  Most  of  the 
d(;finition.s  are  of  terms  common  to 
whistleblower  .statutes  and  are  defined 
here  as  they  are  elsewhere.  .Some  terms 
call  for  additional  exj)lanation. 

.Sf’A  ])rohil)it.s  retaliation  hv  a 
“person.”  Title  1  of  the  II..S.  Code 
])rovide.s  the  definition  of  this  term 
l)(;cau.se  there  is  no  indication  in  the 
statute  that  any  other  meaning  a])])lies. 
Accordingly,  “])er.son  ...  includejsl 
cor|)orations.  companies,  a.ssociations, 
firms,  partnershi]).s.  societies,  and  joint 
.stock  companies,  as  well  as 
individuals.”  1  II..S.C.  1.  This  li.st,  as 
indic:ated  by  the  word  “include.”  is  not 
(;xhan.stive.  See  Fed.  Land  Bank  v. 
Bismarck  Lumber  Co.,  814  l)..S.  5).').  100 
(15)41)  (“jTlhe  term  ‘including’  is  not 
one  of  all  embracing  definition,  hut 
connotes  simply  an  illustrative 
ajjplication  of  the  general  j)rincij)le.” 
(citation  omittetl)).  Paragraph  (j) 
accordingly  defines  “person”  as  “one  or 
more  individuals  or  other  entities, 
including  hut  not  limited  to 
corporations,  companies,  a.ssociations, 
firms,  partnerships,  societies,  and  joint 
stock  companies.” 

.Sl’A  protects  seamen  when  they  make 
certain  rej)ort.s  and  notifications.  40 
II..S.(:.  2114(a)(1)(A).  (D).  ((J). 

I’aragraphs  (h)  and  (k)  define  “report” 
and  “notify”  both  to  include  “any  oral 
or  written  communications  of  a 
violation.”  This  inter])retation  of  the 
statute  is  consi.stent  with  a  j)lain  reading 
of  the  statutory  text  and  h(;st  fulfills  the 
pur])o.ses  of  .Sf^A.  .See  Caffnev  v. 
Biverhoat  Servs.  of  Ind.,  4. SI  F.8d  424. 
44.S-40  (7th  (ar.  2000)  (explaining  that 
to  interpret  .SPA’s  reference  to  a 
“report”  as  r(;(juiring  a  formal  complaint 
“wt)uld  narrow  the  statute  in  a  manner 
that  Ciongress  clearly  avoided,  and.  in 
the  process,  would  frustrate  the  clear 
purpo.se  of  the  provision”).  It  is  also 
consistent  with  the  legislative  history  of 
the  statute,  which  indicates  that 
(’.ongress  meant  .Sl’A  to  respond  to 
Donovan  v.  Texaco,  720  P’.2d  82.S  (.Sth 
Cir.  15)88).  a  case  in  which  a  seaman  had 
told  the  Coa.st  Guard  about  an  unsafe 
condition  hv  telephone.  .S.  Rej).  No.  5)8- 
454,  at  11;  Donovan,  720  F.2{1  at  825: 

.see  also  Caffnev,  451  F.8d  at  440 
(reasoning  that  Sl^A’s  legislative  hi.story, 
“coupled  with  Congress’  decision  not  to 
define  ‘report’  in  the  statute  or  in  the 
cour.se  of  discu.ssing  Donovan  in  the 
relevant  l(;gislative  hi.story,”  indicates 
that  .SPA  “does  not  recpiire  a  formal 
complaint,  or  even  a  written  statement, 
as  a  prereejuisite  to  statutory 
whi.stlel)low(;r  ])rotection”);  cf.  Fasten  v. 
S(dnt-Col)ain  Performance  Plastics 
Corp.,  181  S.  Ct.  1825  (2011)  (holding 
that  the  provision  of  the  Fair  Labor 
.Standards  Act  that  prohibits  einjiloyers 
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Iroin  nitaliating  again.st  an  oniployiu; 

such  (iinploycu;  has  “filed  any 
coin|)laiiit”  protects  oral  coinjilaiiits). 

In  addition.  Sl’A  ])rotects  seaman 
complaints  and  testimonv  related  to 
“maritime  safety  la\v|s|  or 
r(!f>idation|si.’’  I^aragraph  (<>)  defines  this 
t(;rm  as  inclndin<>  “any  statute  or 
ref’idation  regarding  health  or  safety  that 
applies  to  any  pcirson  or  e(|nij)ment  on 
a  vessel."  'fids  definition  clarifi(;s  the 
meaning  of  this  term  in  two  res|K;c:ts. 
First,  though  the  statutory  text  refers  to 
“safety"  the  Secretary  finds  that 
Congress  did  not  intend  to  exclude 
regulations  that  address  health  hazards: 
rather,  it  is  aj)j)arent  that  no  such 
distinction  was  intended.  Conipara  46 

ll.S.C.  2114(a)(1)(H)  (protecting  seamen 
when  tluiv  refuse  to  perform  a  duty  that 
would  i{;snlt  in  a  serious  injury)  with  id. 
(a)(2)  (clarifying  that  circumstances  that 
would  justify  a  refusal  to  work  under 
(a)(1)(B)  are  those  that  present  a  "real 
danger  of  injury  or  serious  im])airment 
of  health"):  shu  also  id.  (a)(1)(D) 
(])rotecting  reports  of  injuries  and 
illne.sses).  The  definition  makes  clear 
that  laws  or  regulations  addressing 
(hther  maritiim;  safety  or  health  an; 
included. 

S(!cond.  because  working  conditions 
on  ves.sels  can  he;  subject  to  regulation 
from  multiple  juri.sdictions.  tin; 

Secretary  interprets  “maritime  safety 
law  or  regulation"  to  include  all 
regulations  regarding  health  or  .safety 
that  ap|)ly  to  any  ])erson  or  ecpupimmt 
on  a  ves.sel  under  the  circumstances  at 
issue.  1  he  .statute  or  regulation  need  not 
exclusively  or  explicitly  serve  the 
l)urpo.se  of  protecting  the  safety  of 
.seamen,  or  promoting  safety  on  vessels, 
to  fall  within  the  meaning  of  this 
provision  of  Sl^A. 

Section  2214(a)(1)(D)  of  SPA  ])rotects 
a  .seaman’s  notification  of  the  “ve.ssel 
owner”  of  injuries  and  illne.s.ses.  This 
would  include  all  notifications  to  agents 
of  the  owner,  such  as  the  vessel’s 
master.  .See  2  Robert  h’orce  &  Martin  J. 
Norris,  TIw  Law  of  Soanwn  ^25-^1  (.Sth 
ed.  200:1).  (Ither  jjarties  that  may  fall 
within  the  meaning  of  “ves.sel  owner” 
include  an  owner  ])ro  hac  vice.  o])erator, 
or  charter  or  hare  boat  charter(!r.  .See  :i:i 

ll.S.C.  902(21)  (defining,  for  i)ur])o.se.s  of 
the  LlfVVCA,  the  entities  liable  for 
negligence  of  a  vc'ssel):  .see  also  Ilalaira 
V.  Mobil  Oil  Co.,  709  F.2d  10:il,  1041 
(.Sth  C.'ir.  lt)8;i)  (referring  to  this  list  of 
entities  as  “the  broad  definition  of 
‘ve.ssel  owner’  under  ;i:i  ll.S.C. 

902(21)’’).  Paragra])h  (c])  defines  “ve.ssel 
owner”  as  including  “all  of  the  agents 
of  the  owner,  including  the  vessel’s 
master.” 

SPA  protet;t.s  “a  seaman"  from 
retaliation,  hut  it  does  not  include  a 


definition  of  “seaman.’’  The  .Senate 
Rejjort  that  accompanied  the  original, 
1984  version  of  SPA  indicates  that  Slh^ 
was  originally  intended  to  j)rovid(;  a 
renuidy  for  work(!rs  whose 
whi.stlehlow(!r  rights  under  11(c)  might 
l)e  not  he  availahh;  in  a  jurisdiction  that 
follows  Donovan  v.  Taxaco.  720  F.2d 
82.')  (.'ith  Cir.  l‘)8:i).  '  .See  S.  Rep.  No.  98- 
4.'-)4,  at  11-12  (1984).  The  .Senate  Report 
also  ])rovide.s  specific  insight  as  to  the 
definition  of  “.seaman,”  stating  that  “the 
(-ommittee  int(!nd,s  the  term  ‘seam.'in’  to 
he  interjjreted  broadly,  to  include  any 
individual  engaged  or  employed  in  any 
cajjacity  on  hoard  a  ve.ssel  owned  by  a 
citizen  of  the  United  States.”  Id.  at  11. 

OSUA  considered  three  basic 
ajjproaches  for  defining  the  term 
“seaman”:  (a)  Mirroring  the  one 
established  by  the  Jones  Act,  40  IJ.S.C. 
;i0104,  which  reflects  general  maritime 
law:  (h)  as  a  “gap  filler”  available  only 
where  workers  arguably  lack  coverage 
Ixicause  of  4(h)(1)  j)reemption  under 
Texaco;  or  (c)  using  the  broader 
(hdinition  of  “seaman”  suggested  by  the 
legislative  history  of  SPA  di.scussfui 
above. 

Idrst,  O.SHA  rejectcul  ado|)ting  a 
defiidtion  of  “seaman”  for  SPA  that 
mirrors  the  one  established  by  case  law 
under  the  Jones  Act.  The  Jones  Act 
])rovides  that  a  “seaman”  injured  in  the 
course  of  employment  may  bring  a  civil 
action  against  his  or  lun'  employer,  40 

ll.S.C.  :i()l()4.  hut  like  SPA,  the  Jones 
Act  does  not  define  the  term  “.seaman.” 
hooking  to  general  maritiiiK!  law,  the 
Supreme  Court  has  defined  the  term  as 
including  those  who  have  an 
emj)loyment-related  connection  to  a 
ve.ssel  in  navigation  that  contributes  to 
the  function  of  the  ve.ssel  or  to  the 
accomplishment  of  its  mission,  even  if 
the  employment  does  not  aid  in 
navigation  or  contribute  to  the 
transportation  of  the  ves.sel,  McDermott 
International.  Inc.  v.  Wilander,  498  U.S. 
.'i:i7,  :i.').')  (1991).  Importantly,  the 
.Supreme  C.ourt  views  the  term  seaman 
as  excluding  land-based  work(!r.s:  that  is, 
a  seaman  “must  have  a  connection  to  a 
ve.ssel  in  navigation  (or  to  an 
identifiable  grouj)  of  such  ves.sels)  that 
is  substantial  in  terms  of  both  its 
duration  and  nature.”  Chandris  v. 

Latsis,  .'ll.'-)  IJ..S.  :i47.  .'1()8  (199.‘5). 

However,  O.SHA  is  concerned  that  tin; 
Jones  Act  definition  of  “seaman”  is 
more  restrictive  than  tlu;  dtdinition  as 
clarified  in  the  legislative  history  of  the 
SPA.  As  a  result,  certain  workers  who 
are  emjjloycul  on  v(;s.s(!ls  in  significant 
ways,  hut  who  are  not  Jones  Act 


■*  Nothing  in  this  pro.iinhio  .slioultl  ho  niiid  to 
suggost  tliiit  O.SHA  agioo.s  with  tlio  liolcling  or 
rationiilo  of  Taxaco. 


.seaman,  would  not  he  jnotected  under 
the  Jones  Act  definition.  I'^or  example, 
certaiti  riverhoat  pilots  spend 
substantial  time  aboard  a  ves.sel  in 
fnrtlntrance  of  its  pur|)o.se,  hut  do  not 
have  a  connection  to  a  ptirticular  ves.sel 
or  grouj)  of  ve.ssels,  .so  they  have  hiten 
fotmd  not  to  he  covered  under  the  Jones 
Act.  See  Bach  v.  Trident  Steamshif)  Co., 
Inc.,  t)2()  l‘.2d  ;i22,  affd  after  remand, 
947  l<.2d  1290  (.'ith  Cir.  1991):  Blancq  v. 
I lapag-LIoyd  A.C..  980  F.  Supp.  :i70, 

:i79  (I^.D.  La.  1997).  Moreover,  there  is 
at  least  a  |)os.sihility  that  under  the 
/’e.Yuco  analysis,  a  court  would  find  that 
such  pilots  also  lack  11(c)  rights  when 
reporting  safety  violations  aboard 
vessels  on  which  they  are  working. 

O.SHA  also  notes  that  .Sl’A  and  the 
Jones  Act  are  fundamentallv  different 
tyijes  of  statutes  that  need  not  he 
.s(juarely  consistent  in  their  cox'erage. 
The  Jones  Act  provides  that  particular 
workers,  after  being  injured,  are  entitled 
to  recover  by  civil  action  against  their 
employers.  .SPA,  on  the  other  hand,  is 
pro])hylactic  and  remedial  in  nature  and 
intended  to  prevent  injuries  before  they 
hapjjen  by  ])rotecting  reports  of  .safety 
violations,  which  suggests  a  broader 
(hifinition  is  a|)j)ropriate. 

.Second,  OSHA  njjected  the  ajjproach 
of  defining  “seaman”  as  applying  oidy 
to  workers  who  arguably  art*  not  covennl 
by  11(c).  The  legislative  historv  shows 
that  Congress  originally  j)a.s.sed  tin;  SPA 
in  resijonse  to  Texaco:  “This  section 
re.s])ond.s  to  Donovan  v.  Texaco.  (720 
f'.2d  82.5  (5th  Cir.  198:5))  in  which  a 
seaman  was  demoted  and  ultimately 
dischargcul  from  his  job  for  reporting  a 
])os.sil)le  .safety  violation  to  the  Coa.st 
(lUard  *  *  *  {This  section]  e.stahlishes  a 
new  legal  remedy  for  seamen,  to  protect 
them  against  di.scriminatory  ac:tion  due 
to  their  reporting  a  violation  of  Subtitle 
n  to  the  C.oast  Cuard.  The  Amendment 
creates  a  private  right  of  action  similar 
hut  not  identical  to  that  in  OSH  Act 
.Section  11(c).”  S.  Rej).  No.  98-454,  at 
11-12  (1984).  But  the  legislative  history 
in  2010  suggests  a  broader  definition  for 
seaman  workers  also  who  may  he 
covered  by  11(c).  On  a  more  practical 
level,  OSHA  conld  not  fashion  a  clear 
definition  of  “seaman”  that  scpiarely 
fills  the  gaj)  arguably  left  by  Texaco 
without  nuiuiring  agency  iiive.stigators 
to  conduct  a  complex  ca.se-hy-case 
analysis  of  whether  each  SPA 
complainant  is  exempt  from  the  OSH 
Act  under  the  rationale  of  Texaco,  a 
holding  with  which  the  Dejjartment 
does  not  agree. 

Thus,  the  interim  final  rule  adoj)t.s  the 
third  option — the  broader  definition  of 
seaman  as  clarified  in  the  legislative 
history  of  .Sl^A.  The  first  sentence  of 
paragraph  (m)  incorporates  the  language 
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of  the  Senate  report  to  define  ‘‘seaman.” 
As  indicated  in  tlie  re))ort.  and 
consistent  witli  tlie  remedial  pur])oses 
of  whi.stlehlower  statutes  like  SPA. 

O.SIIA  intends  that  the  regulatory 
langnagt;  he  construed  broadly.  .S’ee 
Whirlpool  Corporoikm  v.  Morsholl.  445 
U.S.  1.13  (1080):  liachtrl  Const.  Co.  v. 
Snc'y  ol  Labor.  50  K.3d  020.  032  (11th 
(ar.  lt)05).  Workers  who  are  seamen  for 
j)nrpo.ses  of  the  lones  Act  or  general 
maritime  law.  son.  e.g..  Chandris.  Inc.  v. 
Ijiiisis.  515  U.S.  347.  355  (1005).  are 
covenul  hy  the  definition,  as  are  land- 
based  work(;rs.  if  they  are  “engaged  or 
employed  *  *  *  on  hoard  a  vessel”  for 
some  part  of  their  duties.  See  11.  Rep. 

No.  111-303.  pt.  1.  at  110  (2000)  (noting 
that  .SPA  extends  protections  to 
“maritime  workers”). 

Finally,  paragraph  (m)  includes  an 
additional  .sentence  indicating  that 
former  seaman  and  a))plicants  are 
im  hided  in  the  tlefinition.  .Such 
language  is  included  in  the  definition  of 
“employee”  in  the  regulations 
governing  other  O.SHA-administered 
whistleblower  protection  laws,  such  as 
.STAA  (40  CFR  1078.101(h)).  the 
National  Transit  .Systcans  .Security  Act 
and  the  I’ederal  Railroad  .Safetv  Act  (2tl 
CFR  1082.101(d)).  .SOX  (20  CFR 
1080.101(g)).  and  the  OSll  Act  (20  CFR 
l‘t77.5(l))).  This  interpretation  is 
consistent  with  the  .Supreme  (kmrt's 
reading  of  the  term  ‘‘em])loyee”  in  42 
U..S.(;.  2000e-3a.  the  anti-retaliation 
]irovision  of  Title  Vll  of  the  (avil  Rights 
Act  of  1004.  to  inclndi!  former 
employeiis.  Robinson  \  .  Shell  Oil  Co.. 
510  U.'S.  337  (1007).  Among  the  C.ourt’s 
reasons  for  this  interjiretation  were  the 
lack  of  tem])oral  modifiers  for  the  term 
“emiiloyee”;  the  reinstatement  remedy, 
which  only  apjilies  to  former 
employees:  and  the  remedial  jinrpose  of 
prex  enting  workers  from  being  deterred 
from  whi.stlehlowing  because  of  a  fear  of 
blacklisting.  These  reasons  ajiply 
(Hjually  to  .Sl^A  and  the  other 
whistleblower  jirovisions  enforced  hv 
OSHA. 

O.SHA  encourages  intere.sted  parties 
to  submit  comments  on  the  issues 
discnssiid  above  in  the  definition  of 
“seaman.”  any  potential  alternative 
definitions  they  wish  O.SHA  to  consider 
in  the  final  rule,  and  any  information 
they  have  about  the  practical  effects  of 
using  various  alternative  definitions. 
The  definition  of  “seaman”  adojited  in 
the.se  regulations  is  based  on  and 
limited  to  .SPA.  Nothing  should  he 
inferriid  from  the  above  discu.ssion  or 
the  regulatory  text  about  the  meaning  of 
“.seaman”  under  the  O.SU  Act  or  any 
other  statute  administered  by  the 
Dejiartment  of  Labor. 


“Citizen  of  the  United  .States.”  a  term 
used  in  the  definition  of  “seaman."  is 
not  defined  in  the  l‘)84  .Senate  niport. 

The  definition  of  this  term  in  ])aragraph 
(d)  of  the  r(!gnlation  is  based  on  two 
sources:  tlu;  definition  a])])licahle  to 
individuals  given  in  40  ll..S.(k  104  and 
the  definition  of  “entities  deemed 
citizens  of  the  United  .States”  in  4() 

U..S.(k  50501.  These  ])rovisions  are  from 
the  same  title  of  the  U.S.  Code  as  SPA. 
and  deal  with  similar  subject  matter. 

They  are  roughly  similar  to  definitions 
of  citizen  of  the  United  .States  u.sed  in 
other  similar  contexts.  See  49  U..S.C. 
42121(a)(2)  (definition  applicable  to 
A1R21):  40  U..S.(L  12103(h)  (ownership 
of  vessels  eligible  to  receive  a  certificate 
of  dot:iimentation  from  the  United 
.States).  Paragraph  (d)  of  the  regulation 
combines  the  text  of  40  U.S.C.  104  and 
50501.  with  two  changes.  First,  the 
regulation  adds  the  text  “or  other 
entity”  to  the  list  of  hnsine.ss  forms  that 
can  meet  the  definition.  This  change 
reflects  the  development  of  new 
business  forms,  such  as  limited  liability 
comiianies.  in  nicent  years.  .Second,  it 
deletes  the  language  for  section  50501 
reciniring  that  at  least  75  |)(!rcent  of  the 
interest  in  a  corporation.  |)artnership.  or 
a.s.sociation  hi*  owmul  by  citizens  of  the 
United  .States  where  the  ve.ssel  is 
oixaating  “in  the  coastwise  trade.”  40 
U.S.C.  50501(a):  .see  also  40  U.S.C. 
50501(d)  (providing  four  criteria  for 
determining  wlu'ther  75  jMircent  of  the 
interest  in  a  corporation  is  owned  by 
citizens  of  the  United  .States).  There  is 
no  basis  for  distinguishing  between 
ves.sels  on  this  basis  in  imiileiminting 
.SPA:  the  jnirposes  of  this  whistleblower 
statute  an;  wholly  unrelated  to  the 
locations  between  whii:h  the  ves.sel 
travels.  Accordingly,  this  language  has 
been  omitted. 

Paragrajih  (]))  defines  “ves.sel.”  a  term 
used  in  the  definition  of  seaman  and 
that  also  ari.ses  in  .SPA  itself.  This 
definition  is  taken  from  Title  40  of  the 
U..S.  Code  and  “includes  everv 
description  of  watercraft  or  other 
artificial  contrivance  u.sed.  or  c:apahle  of 
being  usiul.  as  a  means  of  trans])ortation 
on  water.”  40  U..S.C.  115:  see  also  1 
U..S.C,.  3:  Stewart  v.  Dntra  Const r.  Co.. 
543  U..S.  481. 490-97  (2005)  (analyzing 
the  meaning  of  the  term  “ve.ssel.”  as 
defined  by  1  U..S.C.  3.  and  concluding 
that  “a  ‘ves.sel’  is  a  watercraft  practically 
capable  of  maritime  transjiortation. 
regardle.ss  of  its  primarv  jnirpo.se  or 
state  of  transit  at  a  particular  moment.” 
and  thus  excludes  ships  “taken  out  of 
service,  permanently  anchored,  or 
otherwise  rendered  practically 
inca])ahle  of  maritime  transport”). 


.Section  1980.102  Obligations  and 
Prohibited  Acts 

This  siiction  describes  the  activities 
that  are  protected  under  .SPA  and  the 
conduct  that  is  jirohihited  in  respon.se  to 
any  protectiul  activities.  These  ])rotected 
activities  are  set  out  in  the  statute,  as 
descrilxHl  aliove.  (’.onsistent  with 
O.SHA’s  interpretation  of  other  anti¬ 
retaliation  provisions,  the  prohibited 
conduct  includes  any  form  of 
retaliation,  iiu'.luding.  l)ut  not  limited  to. 
discharging,  demoting.  .sus])ending. 
harassing,  intimidating,  threatmiing. 
restraining,  coercing,  hlac.klisting.  or 
disciplining  a  seaman.  .Section  15)80.102 
tracks  the  language  of  the  statute  in 
defining  the  categories  of  jirotected 
ac:tivity. 

As  with  other  whistleblower  statutes. 
SPA's  provisions  describing  protec:t(!d 
activity  are  to  he  read  broadly.  See,  e.g.. 
Clean  Harbors  EnvtI.  Servs.,  Inc.  v. 
Herman,  140  F.3d  12.  20-21  (Ist  Cir. 
15)5)8)  (exjiansively  construing  language 
in  .S'l’AA  to  facilitate  achieving  the 
jiolicy  goals  of  encouraging  corporate 
comjiliance  with  safety  laws  and 
employee  rejiorts  of  violations  of  those 
laws):  Bechtel  Constr.  Co.  v.  Sec'v  of 
Uibor.  50  F.3d  920.  5)32-33  (lltli  Cir. 
195)5)  (‘‘ll|t  is  a])])ro])riate  to  give  a 
broad  construction  to  remedial  .statutes 
suc:h  as  nondiscrimination  jirovisions  in 
f’ederal  labor  laws.”):  Passaic  Valiev 
Sewerage  Conun'rs  v.  HS.  Dep't  of 
Uibor.  5)5)2  F.2d  474.  478  (3d  Cir.  15)93) 
(discussing  the  “broad  remedial 
pui'iiose”  of  the  whistleblower  provision 
in  the  C]lean  Water  Act  in  expansively 
intmpreting  a  term  in  that  statute). 
Indeed.  .SPA’s  prohibition  of 
discharging  or  “in  any  manner” 
discriminating  again.st  seamen  indicates 
Congress’s  intent  that  the  provision 
have  broad  application.  See  NLRB  v. 
Scrivener.  405  U.S.  117.  122  (1972) 
(determining  that  language  in  the 
National  Labor  Relations  Ac;t  should  be 
read  broadly  because  "the  pre.sence  of 
the  preceding  words  ‘to  discharge  or 
otherwise  discriminate’  reveals,  we 
think,  particularly  by  the  word 
‘otherwise,’  an  intent  on  the  jiart  of 
Congress  to  afford  broad  rather  than 
narrow  protection  to  the  employee”): 
Phillips  V.  Interior  Board  of  Mine 
Operations  Appeals,  500  l’.2d  772,  782- 
83  (IX^  (ar.  1974)  (relying  on  Scrivener 
in  reasoning  that  the  words  “in  any 
other  wav  (liscriminate”  in  tin;  Mine 
.Safety  Act  .supjiort  a  broad  reading  of 
that  Act’s  protections  for  miners). 
Likewise,  the  statement  in  the  .Senate 
Rejiort  regarding  .SPA  that  the  term 
“seaman”  is  to  be  “inter])reted  broadly” 
further  supports  the  premise  that 
Congress  did  not  intend  that  .SPA  be 
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eonslriKul  narrowlv.  S.  Rep.  No.  98-454, 
at  11  (1984). 

O.SllA  thoreibre  will  intor|irot  each  of 
the  s(!ven  types  of  protected  activity 
li.st(!d  in  the  Act  liroadlv.  Moreover, 
while  ,SRA,  unlike  other  whist lehlower 
.statutes,  does  not  contain  a  jirovision 
directly  jirotecting  all  internal 
complaints  hy  seamen  to  their  superiors, 
many  such  conpilaints  are  covered 
under  the  seven  specific  categories 
listed  in  the  Act.  Protection  of  internal 
complaints  is  imjiortant  because  it 
“leverage|es|  the  government’s  limited 
eidbrcement  resources"  hv  encouraging 
emjiloyees  to  report  suh.standard 
working  conditions  to  th(;ir  employtirs. 
(Jlcan  11(11  hors,  14(i  PMld  at  19-29.  Such 
protections  promote  the  resolution  of 
violations  without  drawn-out  litigation, 
and  the  “failure  to  jirotect  internal 
complaints  may  have  the  perverse  result 
of  encouraging  emjiloyers  to  fire 
(MUjiloyees  who  believe  thev  have  been 
treated  illegally  before  they  file  a  formal 
complaint.”  Minor  w  Bostwick 
Uihonttories,  Inc.,  999  F.3d  428,  437 
(4th  Cir.  2012).  In  addition,  in  the 
maritime  context,  a  .seaman  on  a  vessel 
at  sea  may  not  he  able  to  contact  the 
authorities  to  correct  a  dangerous 
condition,  and  his  or  h(!r  only  recourse 
will  he  to  seek  correction  from  tin; 
shi])’.s  officers.  Hecause  internal 
complaints  are  an  imiiortant  ])art  of 
ke(!])ing  a  workjilace  .safe,  O.SIIA  will 
give  a  broad  construction  to  the  Act’s 
language  to  ensure  that  internal 
complaints  are  protecdcxl  as  fully  as 
])os.sil)le. 

The  statute  first  prohibits  retaliation 
hecau.se  “the  seaman  in  good  faith  has 
rejiorted  or  is  about  to  report  to  the 
(ioast  Guard  or  other  appropriate 
Federal  agency  or  department  that  the 
.seaman  believes  that  a  violation  of  a 
maritime  safety  law  or  regulation 
jirescrihed  under  that  law  or  regulation 
has  occurred.”  49  U.S.C.  2114(a)(1)(A). 
One  way  an  emjiloyer  will  know  that  a 
.seaman  “is  about  to  report”  the 
violation  is  when  the  .seaman  has  made 
an  internal  complaint  and  there  are 
circumstances  from  which  a  rea.sonahle 
jierson  would  understand  that  the 
.seaman  will  likidy  njport  the  violation 
if  the  violation  is  not  ciuhkI.  'fhese 
circumstances  might  arise  from  the 
internal  report  it.sidf  (e.g.,  “I  will  contact 
the  authorities  if  it  is  not  fixed”),  the 
.seaman’s  history  of  reporting  similar 
violations  to  authorities,  or  other  similar 
considerations.  Further,  given  that  a 
seaman  may  he  at  sea  for  extended 
periods  without  acce.ss  to  ways  of 
reporting  a  violation,  a  significant  time 
may  elap.se  between  the  time  the 
employer  learns  of  the  .seaman’s  intent 
to  rejiort  and  the  time  the  rejiort  can 


actually  he  made.  O.SHA  will  read  the 
phrase  “about  to  rejiort”  broadly  to 
])rotect  the  seaman  in  such  a 
circaunstance. 

The  Act  also  protects  the  seaman 
again.st  discrimination  when  “the 
seaman  has  refu.sed  to  perform  duties 
ordered  by  the  seaman’s  emplover 
hecause  the  seaman  has  a  nxisonahle 
apprehension  or  expectation  that 
jierforming  such  duties  would  result  in 
serious  injury  to  the  seaman,  other 
seamen,  or  the  public.”  49  IJ.S.G. 

21 14(a)(l)(I3).  To  (pialify  for  this 
protection,  the  seaman  “must  have 
sought  from  the  emjilover.  and  been 
unable  to  obtain,  correction  of  the 
unsafe  condition.”  49  IJ.,S.(].  2114(a)(3). 
Although  not  stated  explicitly,  in  the 
Secretary’s  view,  the  reasonable 
im])lication  of  the  statutory  language  is 
that  the  seaman’s  preliminary  act  of 
seeking  correction  of  the  conilition  is 
itself  protected  activity.  That  is,  a 
seaman  who  asks  his  or  her  employer  to 
correct  a  condition  he  reasonably 
believes  would  result  in  serious  injury 
and  suffers  retaliation  because  of  that 
reipiest  before  the  occasion  to  refu.se  to 
perform  the  unsafe  work  arises  is 
protected  by  the  Act.  Although  the 
literal  terms  of  the  Act  could  he  read  to 
leave  the  reiiuest  for  cornudion  recjuired 
yet  un])rotected,  courts  reject  “absurd 
resultlsl.”  Stone  \'.  Instnnncniolion 
Lahoratovv  Co..  591  l'’.3d  239,  243  (4th 
(ar.  2()()‘))  (“Gourts  will  not  *  *  *  adopt 
a  ‘literal’  con.struction  of  a  statute  if 
such  intei  jiretation  would  thwart  the 
statute’s  olivious  purpo.se  or  lead  to  an 
‘absurd  result.’”  [(luoting  G’he.sopeoke 
Ronch  Wotcr  Co.  v.  Board  of  Coinin' rs 
of  Calvert  Comity,  401  F.3d  274,  280 
(4th  Gir.  2005)1).  The  Agency’s 
interpretation  is  embodied  in  the  last 
sentence  of  section  1989.102(c);  “Any 
seaman  who  reejuests  such  a  correction 
shall  be  protected  against  retaliation 
because  of  the  reipiest.” 

SPA  provides  jirotection  to  certain 
other  types  of  internal  communications. 
It  covers  the  situation  where  “the 
seaman  notified,  or  attempted  to  notify, 
the  vessel  owner  or  the  Secretary  |of  the 
dejiartment  in  which  in  Goast  Guard  is 
oiieratingl  of  a  work-related  personal 
injury  or  work-related  illness  of  a 
seaman.”  49  U.S.G.  2114(a)(1)(D).  As 
noted  above,  this  covers  oral,  written 
and  electronic  communications  to  any 
agent  of  the  ve.ssel’.s  owner.  SFA  also 
disallows  retaliation  because  “the 
seaman  accurately  rejiorted  hours  of 
duty  under  this  part.”  49  IJ.S.Ck 
2T14(a)(l  )(G).  In  keejiing  with  the 
discussion  above,  this  language  too 
should  be  interpreted  in  favor  of  broad 
jirotection  for  .seamen  should  a  ipiestion 
of  its  meaning  ari.se. 


Finally,  consistent  with  the  broad 
inter]iretation  of  the  statute  as  discu.ssed 
above.  O.SHA  believes  that  most  rejiorts 
recpiired  by  the  U.S.  (ioast  (hiard  under 
49  GFR  4.(14  and  4.05  are  protected  hv 
SPA. 

.Section  1989.103  Filing  of  Retaliation 
Gom])laints 

This  section  describes  the  process  for 
filing  a  complaint  alleging  retaliation  in 
violation  of  SPA.  The  ])rocedure.s 
de.scrihed  are  consistent  with  those 
governing  f;omplaint.s  under  STAA  as 
well  as  other  whistleblower  statutes 
OSHA  administers. 

Under  paragraph  (a),  com])laint.s  may 
h(;  filed  by  a  seaman  or,  with  the 
siiaman’s  consent,  by  any  person  on  the 
seaman’s  behalf.  Paragrajih  (h)  provides 
that  complaints  filed  under  vSPA  need 
not  he  in  any  particular  form;  they  may 
h(!  either  oral  or  in  writing.  If  the 
complainant  is  unable  to  file  the 
complaint  in  English,  OSHA  will  accept 
the  complaint  in  any  language. 

Paragra})h  (c)  (jxplains  with  whom  in 
O.SHA  complaints  may  be  filed. 

Paragrajih  (d)  addresses  timeliness.  To 
he  timely,  a  comjilaint  must  be  filed 
within  180  days  of  the  occurrence  of  the 
alleged  violation.  Under  Supreme  Gourt 
])recedent.  a  violation  occurs  when  the 
retaliatory  decision  has  heim  both 
“made  and  communicated  to”  the 
comjilainant.  Del.  State  College  v.  Bicks. 
449  U.S.  250,  258  (1980).  In  other 
words,  the  limitations  jieriod 
commences  once  the  enpiloyee  is  aware 
or  reasonably  should  he  aware  of  the 
emplover’s  decision.  EEOCv.  United 
Parcel' Serv..  249  F.3d  557,  591-92  (9th 
Car.  2001).  However,  the  time  for  filing 
a  complaint  may  be  tolled  for  reasons 
warranted  by  ap])licable  ca.se  law.  A 
complaint  will  be  considered  filed  on 
the  date  of  postmark,  facsimile 
transmittal,  electronic  communication 
transmittal,  telephone  call,  hand- 
delivery.  delivery  to  a  third-party 
commijrcial  carrier,  or  in-p(;r.son  filing  at 
an  OSHA  office.  Thi;  riigidatory  text 
indicates  that  filing  deadlines  may  he 
tolled  based  on  jirincijiles  develojied  in 
applicable  case  law.  See.  e.g.,  Donovan 
V.  Hahner,  Eoreinan  Ir  Harness,  Inc., 

739  F.2d  1421.  1423-29  (10th  Gir.  1984). 

Paragraph  (e),  which  is  consistent 
with  jirovisions  implementing  other 
O.SHA  whistleblower  jirograms. 
describes  the;  relationship  Ixitween 
.section  11(c)  comjilaints  and  .SPA 
whistleblower  complaints.  .Section  11(c) 
of  the  OSH  Act.  29  U.S.G.  9(i0(c), 
generally  prohibits  employers  from 
retaliating  against  employees  for  filing 
safety  or  health  comjilaints  or  otherwise 
initiating  or  participating  in  proi:eeding.s 
under  the  OSH  Act.  Some  of  the  activity 
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protected  by  SFA,  including  niaritinie 
.safely  com])laints  and  work  refusals, 
may  akso  be  covered  undiir  .section  1 1(c). 
though  the  geographic  limits  of  section 
4(a)  of  the  OSH  Act.  29  D.S.C.  (i53(a). 
which  are  applicable  to  section  11(c).  do 
not  apply  to  SPA.^*  Paragraph  (e)  .states 
that  SPA  whistleblower  complaints  that 
also  allege  facts  constituting  an  11(c) 
violation  will  he  deemed  to  have  hisen 
filed  under  both  statutes.  Similarly, 
section  11(c)  comjilaints  that  allege  facts 
constituting  a  violation  of  SPA  will  also 
he  deemed  to  have  been  filed  under 
both  laws.  In  the.se  ca.ses.  normal 
procedures  and  timeliness  reijuirements 
under  the  resjiective  statutes  and 
regulations  will  apply. 

OSH  A  notes  that  a  comj)laint  of 
retaliation  filed  with  OSHA  under  SPA 
is  not  a  formal  document  and  need  not 
conform  to  the  pleading  standards  for 
comi)laints  filed  in  federal  di.strict  court 
articulated  in  /ie//  Athintic  Cjorp.  v. 
Twoiuhlv.  550  U.S.  544  (2007)  and 
Ashcroft  V.  Iqbal.  550  U.S.  ()02  (2000). 
See  Svivcstcr  v.  Parcxcl  Int'I.  Inc..  No. 
07-123,2011  \VL  2105854.  at  *9-10 
(ARB  May  20.  2011)  (holding 
whistleblower  complaints  filed  with 
OSHA  under  analogous  provisions  in 
the  Sarhanes-Oxley  Act  need  not 
conform  to  federal  court  pleading 
standards).  Rather,  the  complaint  filiul 
with  OSHA  under  this  section  simply 
alerts  the  Agency  to  the  existence  of  the 
alleged  retaliation  and  the 
complainant's  d(!sire  that  the  Agencv 
inve.stigate  the  com])laint.  Upon  the 
filing  of  a  complaint  with  OSHA.  the 
A.ssistant  Secretarv  is  to  determine 
whether  “the  complaint,  suiiplemented 
as  appropriate  hv  interviews  of  the 
complainant"  alleges  "the  existence  of 
facts  and  evidence  to  make  a  iirima  facie 
showing."  29  CFR  198(i.l()4(e).  As 
ex|)lained  in  .section  198(j.l()4(e).  if  the 
complaint,  supplemented  as 
appropriate,  contains  a  jiriina  facie 
allegation,  and  the  resjjondent  does  not 
show  clear  and  convincing  evidence 
that  it  would  have  taken  the  same  action 
in  the  absence  of  the  alleged  ])rotei:ted 
activity,  OSHA  conducts  an 
inve.stigation  to  determine  whether 
then;  is  rea.sonahh;  cause  to  Ixdieve  that 
retaliation  has  occurred.  See  49  ll.S.Ci. 
42121(h)(2),  29  UFR  1 989.1  ()4(e). 

Section  1989. 104  Inve.stigation 

This  section  describes  the  proceduriKS 
that  aj)j)ly  to  the  inve.stigation  of 
complaints  under  SPA.  Paragrajih  (a)  of 
this  .section  outlines  the  jirociulures  for 
notifying  the  jiarties  and  the  U.S.  (ioast 
(iuard  of  the  complaint  and  notifying 


''SI’A  contnins  no  }>(!(i^ni|)liic:  liinil:  its  scopt;  is 
liiniliul  only  lyv  the  (lofinition  ol  "soiiniiin." 


the  resjjondent  of  its  rights  under  these 
regulations.  Ptiragraph  (h)  de.scrihes  the 
jirocedures  for  the  r(!S])ondent  to  submit 
its  respon.se  to  the  complaint.  Paragniph 
(c)  explains  thiit  the  Agency  will  sh.ire 
res])ondent’s  submissions  with  the 
complainant,  with  redtictions  in 
accord.mce  with  the  Privacy  Act  of 
1974,  5  l).S.(i.  552a,  ct  .sei/..  and  other 
applicable  confidentiality  liiws  its 
nec(!s.sarv,  and  will  permit  the 
comiilainant  to  respond  to  those 
submissions.  The  Agency  expects  that 
sharing  information  with  complainants 
will  a.ssist  OSHA  in  conducting  full  and 
fair  inve.stigations  and  the  Assistant 
Secretary  in  thoroughly  assessing 
defenses  raised  by  resiiondents. 
Paragrajih  (d)  of  this  .section  discus.ses 
confidentiality  of  information  provided 
during  inve.stigations. 

Paragraph  (e)  sets  forth  the  applicable 
burdens  of  proof.  As  discu.ssed  above. 
SPA  adopts  the  relevant  provisions  of 
STAA.  which  in  turn  adojits  the  burden 
of  |)roof  of  A1R21.  A  com])lainant  must 
make  an  initial  |)rima  facie  showing  that 
])rotected  activity  was  “a  contributing 
factor"  in  the  adverse  action  alleged  in 
the  complaint,  i.c.,  that  the  |)rotected 
activity,  alone  or  in  combination  with 
oth(!r  factors,  affected  in  some  way  the 
outcome  of  the  emplover’s  decision.  Sac 
Ferguson  v.  New  Prime.  Inc..  No.  10-75. 
2011  \VL  4343278,  at  *3  (ARB  Aug.  31 , 
2011):  (Ilarke  v.  Navajo  Fxpress.  No.  09- 
114.  2011  VVL  2914329.  at  *3  (ARB  lime 
29,  2011).  The  comiilainanl  will  he 
considered  to  have  met  the  reiiuired 
burden  if  the  comjdaint  on  its  face, 
supplemented  as  approjiriate  through 
interviews  of  the  complainant,  allegiis 
the  existence  of  facts  and  either  direct 
or  circum.stantial  evidence  to  meet  the 
reipiired  sliowing.  The  com|)lainant’.s 
burden  may  he  sati.sfied.  for  example,  if 
he  or  .she  shows  that  the  adverse  action 
took  place  shortly  after  protected 
activity,  giving  rise  to  the  inference  that 
it  was  a  contributing  factor  in  the 
adverse  action. 

If  the  com])lainant  doijs  not  make  the 
reijuired  prima  facie  showing,  the 
investigation  must  he  di.scontinued  and 
the  complaint  dismi.s.sed.  See  Trimmer 
V.  U.S.  Dep’t  of  Labor.  174  F.3d  1098, 
1101  (10th  Cir.  1999)  (noting  that  the 
burden-shifting  framework  of  the  ERA, 
which  is  the  same  framework  now 
found  in  STAA  and  therefore  SPA. 
served  a  "gatekeeping  function”  that 
"stemmledl  frivolous  complaints"). 

Even  in  cases  where  the  complainant 
successfully  makes  a  prima  facie 
showing,  the  inve.stigation  must  he 
di.scontinued  if  the  employer 
demonstrates,  by  clear  and  convincing 
evidence,  that  it  would  have  taken  the 
same  adverse  action  in  the  absence  of 


the  ])rotected  activity.  Thus,  OSHA 
must  dismiss  a  complaint  under  SPA 
and  not  investigati;  (or  cease 
investigating)  if  either:  (1)  Thi; 
complainant  fails  to  meiit  the  prima 
facie  showing  that  the  jirotected  activity 
was  a  i;ontrihuting  factor  in  the  adverse 
action:  or  (2)  the  emplover  rebuts  that 
showing  hv  clear  and  convincing 
evidence  that  it  would  have  taken  the 
.same  adverse  action  absent  the 
protec:ted  activity. 

Paragraph  (f)  de.scrihes  the  iirociulures 
the  Assistant  Secretary  will  follow  ])rior 
to  the  issuance  of  findings  and  a 
preliminary  order  when  the  A.ssistant 
Secretarv  has  reasonable  cau.se  to 
believe  that  a  violation  has  occurred.  Us 
purpo.se  is  to  ensure  compliance  with 
th(!  Due  Process  Clause  of  the  Fifth 
Amendment,  as  interpreted  by  the 
Supreme  Court  in  Brock  v.  Roadwav 
Express.  Inc..  481  U.S.  252  (1987) 
(re(]uiring  OSHA  to  give  a  STAA 
res]3ondent  the  opjiortunity  to  review 
the  substance  of  the  evidence  and 
respond,  prior  to  ordering  preliminary 
reinstatement). 

Section  1989.105  Issuance  of  Findings 
and  Preliminary  Orders 

This  section  provides  that,  within  lit) 
days  of  the  filing  of  a  complaint  and  on 
the  basis  of  information  obtained  in  the 
inve.stigation.  the  A.ssistant  Secretary 
will  issue  writt(ai  findings  regarding 
whetluM’  there  is  reasonable  cau.se  to 
believe  that  the  com])lainl  has  merit.  If 
the  Assistant  Secretary  concludes  that 
there  is  reasonable  cau.se  to  believe  that 
the  complaint  has  merit,  the  Assistant 
Secretarv  will  order  apjirojiriate  relief, 
including:  a  reijuirement  that  the  person 
take  affirmative  action  to  abati;  the 
violation:  reinstatement  to  the  seaman’s 
former  jiosition:  comjiensatory  damages 
including  back  pay  with  interest  and 
damages  .such  as  litigation  costs:  and,  if 
the  Assistant  Secretary  so  chooses, 
punitive  damages  up  to  S25(),()()(). 
Affirmative  action  to  abate  the  violation 
includes  a  variety  of  measures,  such  as 
]K)sting  notices  about  SPA  orders  and 
rights,  as  well  as  expungement  of 
adverse  comments  in  a  personnel 
record.  See  Scott  v.  Roadway  Express. 
Inc..  No.  ()l-()95.  2003  WE  21299144,  at 
*1-2  (ARB  May  29,  2003)  (j)o.sting 
notices  of  STAA  orders  and  rights): 
Pollock  V.  Continental  Express.  Nos.  07- 
07.3.  08-051, 2010  \VL  1779974,  at  *9 
(ARB  Apr.  7,  2010)  (exjuingement  of 
ail  verse  references ) . 

The  findings  and,  where  a])pro])riate, 
])reliminary  order,  advise  the  parties  of 
their  right  to  file  objections  to  the 
findings  of  the  Assistant  Secretary  and 
to  request  a  hearing.  If  no  ohjections  are 
fileil  within  30  days  of  receipt  of  the 
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i'indinos,  the  lintUngs  and  any 
proliniinarv  onier  of  tlie  Assistant 
S('(  rotarv  Ijocomo  the  final  decision  and 
order  of  the  Secretary.  If  objections  are 
tiinelv  fihid.  any  ordnr  of  prelnninary 
reinsiateinent  will  take  ellec.t.  hot  the 
remaining  provisions  ot  the  order  will 
not  take  effect  until  administrative 


proceedings  are  completed. 

appropriate  circiimstanci^.  in  hen 
of  iireliminarv  reinstatement.  OShA 
niav  order  that  the  complainant  rec;eive 
the  same  pav  and  henelits  that  he  ^ 

received  prior  to  his  termination  hut 

ac:tnally  return  to  l,a, 

lAika  Citv  EnUn-pnses.  Inc..  ^  ^ 

0H-()t)1 . 201 0  VVL  301 0:i40,  at  8  (ARB  ^ 
Sept.  24,  2010]  (holding  that  an 
emplover  who  violated  STAA  ivas  to 
compensate  the  complainant  with  fiont 
pav”  when  reinstatement  was  not 
possible].  Such  front  pay  or  economic 
reinstatement  is  also  employed  in  i:a.ses 

arising  under  section  105(c]  (li  the 

I'ederal  Mine  Safetv  and  Health  Act  ot 
1 077.  30  I I.s.c.  81 3(c](2].  See.  e.g..  Sec  y  ^  ^ 
of  Labor  ex  rel.  York  v.  BUd'D  hnteis..  ^ 
Inc.,  23  FMSHKC  007,  2001  VVL 
1800020,  at  *1  (ALj  juiie  20.  2001],  ^ 

l-'ront  ])ay  has  been  recognized  as  a  ^ 

iiossihle  remedy  in  cases  under  the 
whistleblower  statutes  eiiiorced  by  | 

OSHA  in  circumstances  where  ^ 

reinstatement  would  not  be  apiiropriate.  ^ 
See  e  <>  Ha<.>nuin  v.  Washinyion  Mutual 
BanLAL]  No.  200ri-SOX-73.  2000  VVL  < 
0105301.  at  *32  (Dec.  10,  2000]  (noting 
that  while  reinstatement  is  the 
"preferred  and  ]}resuniptive  remedy 
under  Sarhanes-Clxley,  "Ulront  pay  may 
be  awarded  as  a  substitute  when 
reinstatement  is  inappropriate  (  ue  to; 

(1]  An  emplovee's  medical  condition 
that  is  causaliv  related  to  her  employer  s 
retaliatorv  action  *  *  *  (2] 
hostilitv  between  the  parties  LD 

the  fact  that  claimant’s  former  iiosition 
no  longer  exists  *  *  *  or  (4]  the  fact 
that  emjiloyer  is  no  longer  in  business 
at  the  time  of  the  decision  ];  Hobby  \  . 
Georgia  Power  Go.,  ARB  No.  08-100, 

AL]  No.  10t)0-ERA-30  (ARB  Feb.  0. 

2001]  (noting  circumstances  in  'vhic.  i 
front  jiay  may  be  available  in  lien  ot 

reinstatement  but  ordeiing  ,,  ,, 

reinstatement],  aff'd  sab  now.  Hobbyv. 
IISDOL  No.  01-10010  (11th  Cir.  Sejit. 

30.  2002]  (unpublished];  drown  v 

Un  kheed  Martin  Gorp..  AL]  No.  2008 
SOX-40.  2010  WL  2054420.  at  *55-50 
(jail.  15,  2010]  (same].  Congress 
intended  that  .seamen  he  l^relimmanly 
reinstated  to  their  positions  if 
finds  reasonable  cause  to  believe  that 
thev  were  discharged  in  violation  ol 
SFA  When  OSHA  finds  a  violation,  the 
norm  is  for  OSHA  to  order  immediate 
preliminarv  rein.statement.  Neither  an 


ennilover  nor  an  employee  has  a 
.statiitorv  right  to  choose  economic 
reinstatement.  Rather,  economic  ‘i 

reinstatement  is  designed  to 
accommodate  situations  in  which  ■ 

evidence  establishes  to  OSHA  s 
satisfaction  that  reinstatement  is  1 

inadvisable  for  some  reason, 

notwithstanding  the  employer’s 

retaliatorv  discharge  ot  the  seaman,  n 
such  situations,  actual  reinstatement 
might  be  delayed  until  after  the 
administrative  adjudication  is 
completed  as  long  as  the  seaman 
continues  to  receive  his  or  her  pay  and 
benefits  and  is  not  otherwise 
disadvantaged  by  a  delay  in 
rein.statement.  There  is  no  statutory 
basis  for  allowing  the  employer  to 
recover  the  costs  of  economically 
reinstating  a  seaman  should  the 
emplover  ultimately  prevail  in  the 
whistleblower  adjudication. 

In  ordering  interest  on  back  ])ay.  tin. 
Secretary  has  determined  that,  instead 
of  computing  the  intere.st  due  by 
compounding  (piarterly  the  hiterna 
Revenue  Service  interest  rate  lor  the 
underpayment  of  taxes,  which  under  2b 
ll.S.C.  bb21  is  generally  the  federal 
short-term  rate  plus  three  percentage 
points,  interest  will  be  compoiimhid 
dailv  The  Secrelarv  believes  that  daily 
c.ompounding  of  interest  b(4te.r  achieves 
‘ the  make-whole  inirpose  ol  a  back  jiay 
award.  Dailv  compounding  oi  interest 
has  become  the  norm  in  private  lending 
’  and  recently  was  found  to  be  the  most 
approiiriate  method  of  (;alculating 
interest  on  back  pay  by  the  National 
''  l.ahor  Relations  Board.  See  Jackson 
Hosp.  Gorp.  V.  United  Steel, 

ForesUr.  Bnbber.  Mfy..  Eneip’^  A//i(.;d 
.  Indus.  'Fr  Seiv.  Workers  InPl  (//non.  35b 
^  NLRB  No.  8.  2010  WL  4318371 ,  at  3- 
4  (2010].  Additionally,  interest  on  tax 
underi/avments  under  the  Internal 
Revenue  Code.  2b  H.S.C.  bb21.  is 
compounded  daily  pursuant  to  2b 
ll.S.C.  bb22(a]. 


for  a  hearing  before  an  ALj.  Although 
the  parties  are  directed  to  .serve  a  copy 
of  their  objections  on  the  other  parties 
of  record  and  the  OSHA  olficial  who 
issued  the  findings,  the  failure  to  .serve 
c.oiiies  of  the  objections  on  the  other 
iiarties  of  record  does  not  allect  the 
ALj’s  jurisdiction  to  hear  and  decide  the 
nuirits  of  the  case.  See  Sbiraw 
Gliffs  Nuclear  Power  Plant. 

101, 2005  WL  2805915.  at  *7  (ARB  Oct. 
31,2005]. 

A  respondent  may  file  a  motion  to 
Slav  OSHA’s  preliminary  order  of 
reinstatement  with  the  Oflice  ot 
Administrative  Law  judges.  However,  a 
stay  will  be  granted  only  on  the  basis  ot 
exceiilional  circumstances.  The 
Secretarv  believes  that  a  stay  of  the 
Assistant  Secretary’s  preliminary  order 
of  reinstatement  would  be  approjiriaUi 
onlv  where  the  respondent  can  estabhsli 
the  necessarv  criteria  for  a  stay,  /.e.,  the 
respondent  would  suffer  irreparable 
injurv;  the  respondent  is  likely  to 
succeed  on  the  merits;  a  balancing  ot 
possible  harms  to  the  jiarties  favors  the 
respondent;  and  the  public  intere.st 
favors  a  stay. 


Sabpart  B— Litigation 
Section  198b. lOb  Objections  to  the 
Findings  and  the  Freliminary  Order  and 
Recpiest  for  a  Hearing 

To  be  effective,  objections  to  the 
findings  of  the  Assistant 
he  in  writing  and  niu.st  he  tiled  with  the 
Chief  Administrative  Law  judge  wd”"’ 
30  days  of  receiiit  of  the  lindings.  1  he 
date  of  the  postmark,  facsimile 

transmittal,  or  electronic 
communication  transmittal  is 

considered  the  date  of  the  tiling;  it  the 
objection  is  filed  in  person,  by  hand- 
delivery  or  other  means,  the  ob)ection  is 
filed  ujion  receipt.  T  he  filing  of 
objections  also  is  considered  a  reipiest 


Section  198b.l07  Hearings 

This  section  adopts  the  rules  of 
practice  and  jirocedure  tor 
administrative  hearings  betore  the 
Office  of  Admini.slrative  Law  judges  at 
'29  Ct-’R  Fart  Ih  subpart  A.  This  section 
provides  that  the  hearing  is  to 
c.ommence  expeditiously,  except  upon  a 
showing  of  guud  cause  or  unless 
otherwise  agreed  to  by  the  jiarties. 
Hearings  will  be  conducted  de  novo,  on 
the  record.  If  both  the  comiilainant  and 
respondent  object  to  the  findings  and  (ir 
order  of  the  A.ssistant  Secretary,  an  ALj 
will  conduct  a  single.  con.solidat(3d 
hearing.  This  section  .states  that  ALjs 
have  broad  power  to  limit  discovery  in 
order  to  expedite  the  ^ 

furthers  an  important  goal  ot  SI  A  to 
have  unlawfully  terminated  seamen 

reinstated  as  (juicklv  as  possible. 

This  section  explains  that  tormal  ruU.. 
of  evidence  will  not  apply,  hut  rules  or 
principles  designed  to  assure 
production  of  the  most  probative 
ovideiice  will  be  applied.  The  ALj  may 
exclude  evidence  that  is  immateria  , 
irrelevant,  or  unduly  repetitious.  1  his  is 
.  consistent  with  the  Administrative 
Frocedure  Act.  which  provides  at  5 
H.S.C.  55b(d]:  “Any  oral  or 
documentarv  evidence  may  be  received, 
but  the  Agency  as  a  matter  ol  policy 
shall  provide  for  the  exclusion  ol 
irrelevant,  immaterial,  or  unduly 
repetitious  evidenc.e*  *  See  also 
is  Federal  Trade  Gonunission  v. 

Institute.  333  H.S.  b83.  705-0b  (1948] 
(administrative  agencies  not  restru-tect 
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by  rigid  rules  of  evidence).  Furthermore, 
it  is  inajjpropriate  to  aj)j)ly  the  technical 
rules  of  evidence  in  I’art  18  hecau.se  the 
.Secretary  anticij)ate.s  that  complainants 
will  often  a])pear  pro  so.  as  is  the  case 
with  «)tlier  whistleblower  .statutes  the 
nepartment  of  l^ahor  administers.  Also, 
hearsay  evidence  is  often  approjiriate  in 
whistleblower  cases,  as  there  often  is  no 
relevant  evidence  other  than  hearsay  to 
jjrove  discriminatory  intent.  Al.js  have 
the  responsibility  to  determine  the 
apj)ropriate  weight  to  he  given  to  such 
(jvidence.  For  these  nia.sons  the  interests 
of  determining  all  of  the  relevant  facts 
are  best  serv(;d  by  not  having  strict 
evidentiary  rules. 

Section  1088.108  Role  of  Federal 
Agencies 

Paragraph  (a)(1)  of  this  .section 
exjjlains  that  the  Assi.stant  Secretary, 
represented  by  an  attorney  from  the 
appropriate  Regional  Solicitor's  office, 
ordinarily  will  he  the  prosecuting  party 
in  cases  in  which  the  resjjondent  objects 
to  the  findings  or  the  preliminary 
nnnstatement  order.  This  has  been  the 
practice  under  STAA.  from  which  the 
,SPA’s  procedures  are  drawn,  and  the 
pid)lic  interest  generally  reciuires  the 
A.ssistant  Secretarv’s  particijiation  in 
such  matters.  The  case  reports  show  that 
there  has  bium  relatively  little  litigation 
under  SPA  to  date,  and  OSH  A  believes 
that  relativcdy  few  jjrivate  attorneys 
have  develojjcul  achupiate  expm  ti.se  in 
riipresenting  S1V\  whistleblower 
com])lainant.s. 

Where  the  complainant,  hut  not  the 
res])ondent.  objects  to  the  findings  or 
order,  the  regulations  retain  the 
Assistant  Sec;retarv's  discretion  to 
participate  as  a  party  or  amicns  curiae 
at  any  stage  of  the  j)roceedings. 
including  the  right  to  petition  for  review 
of  an  AL)  decision. 

Paragraph  (a)(2)  clarifies  that  if  the 
Assi.stant  Secretary  assumes  the  role  of 
prosecuting  party  in  accorilance  with 
paragraph  (a)(1),  he  or  she  may.  upon 
written  notice  to  the  other  parties, 
withdraw  as  the  irro.secuting  party  in  the 
exerci.se  of  jrrosecutorial  di.scretion.  If 
the  Assistant  Secretary  withdraws,  the 
complainant  will  become  the 
pro.secuting  jrarty  and  the  AL)  will  issue 
appropriate  orders  to  regnlate  the  course 
of  future  proceedings. 

Paragraph  (a)(3)  ])rovides  that  copies 
of  documents  in  all  cases  must  he  .sent 
to  all  j)arties.  or  if  representcul  hv 
counsel,  to  them.  If  the  Assistant 
,S(u:retarv  is  particij)ating  in  the 
proceeding,  copies  of  documents  must 
1)(!  sent  to  the  Regional  Solicitor’s  office 
representing  the  Assi.stant  Secretary. 

I’aragraph  (h)  states  that  the  IJ..S. 

('oast  (hiard.  if  intere.sted  in  a 


|)roceeding.  al.so  may  particij)ate  as 
amicus  curiae  at  any  time  in  the 
proceeding.  This  paragrajdi  also  permits 
the  U.S.  Coast  (hiard  to  nxpie.st  co))ie.s 
of  all  documents,  regardh?s.s  of  whether 
it  is  participating  in  the  case. 

,S(!ction  lt)88.1()t)  D(!cisions  and 
Orders  of  the  Administrative  Law  judge 

This  .section  sets  forth,  in  paragraph 
(a),  the  recjuirements  for  tin;  content  of 
the  decision  and  order  of  the  AL). 
Paragra])h.s  (a)  and  (b)  .state  the 
standards  for  finding  a  violation  under 
SPA  and  for  precluding  such  a  finding. 

Specifically,  the  complainant  must 
show  that  the  protected  activity  was  a 
“contributing  factor”  in  the  adverse 
action  alleged  in  the  comj)laint.  A 
contributing  factor  is  “any  factor  which, 
alone  or  in  connection  with  other 
factors,  temls  to  affect  in  any  way  the 
outcome  of  the  decision.”  CAarke,  siipro, 
at  *3.  The  complainant  (a  term  that,  in 
this  paragrajjh.  refers  to  the  A.ssistant 
Secretary  if  he  or  she  is  the  ])rosecuting 
})arty)  can  succeed  by  ])roviding  either 
direct  or  indirect  ])roof  of  contribution. 
Dinict  evidence  is  evidence;  that 
conclusively  connects  the  protected 
activitv  and  the  adverse  action  and  does 
not  rely  upon  inference.  If  the 
comj)lainant  does  not  produce  direct 
evidence,  he  or  she  must  proce(;d 
indirectlv.  or  inferentiallv.  bv  proving 
by  a  ])reponderance  of  the  evideaice  that 
a  motive  i)rohil)ited  by  SPA  was  the  true 
reason  for  the  adverse;  action.  One  type 
of  indirect,  also  known  as 
circumstantial,  evidence  is  evidence 
that  discredits  the  r(;spondent’s 
liroffer(;d  r(;ason.s  for  the  adverse  action, 
demonstrating  instead  that  they  were 
pretext  for  retaliation,  /d.  Another  type 
of  circumstantial  evidence  is  temporal 
proximity  between  the  protected 
activity  and  the  adverse  action. 
Forguson,  supro,  at  *2.  The  respondent 
may  avoid  liability  if  it  “demonstrates 
by  clear  and  convincing  evidence”  that 
it  would  have  taken  the  same  adverse 
action  in  any  event.  Clear  and 
convincing  evidence  is  evidence 
indicating  that  the  thing  to  he  proved  is 
highly  probably  or  rea.sonably  certain. 
CAarko.  supra,  at  *3. 

Paragraj)h  (c)  ))rovide.s  that  the 
Assi.stant  Secretary's  determinations 
about  when  to  ])roce(;d  with  an 
investigation  and  when  to  dismiss  a 
complaint  without  an  inve.stigation  or 
without  a  com])lete  investigation  are 
discretionary  decisions  not  sid)ject  to 
review  by  the  AL).  The  Al.)  hears  ca.ses 
de  novo  and.  ther(;fore  may  not  remand 
cases  to  the  Assistant  Secretary  to 
conduct  an  investigation  or  make 
further  factual  findings.  If  there 
otherwi.se  is  jurisdiction,  the  AL)  will 


hear  the  case  on  the  merits  or  dispo.se 
of  the  matter  without  a  hearing  if 
warranted  by  the  facts  and 
circumstances. 

Paragraph  (d)(1)  d(;scrib(;s  the 
remedies  that  the  AI.)  may  order  and 
provides  that  interest  on  back])ay  will 
Ik;  calculat(;d  using  the  inter(;st  rate 
applicable  to  luulerpayment  of  taxes 
und(;r  2()  ll.S.C.  8821  and  will  be; 
comi)ounded  daily.  (See  the  (;arlier 
di.scussion  of  1888.10,5.)  In  addition, 
paragraph  (d)(2)  in  this  section  re(|uire.s 
the  AL)  to  i.ssue  an  order  denying  the 
comjdaint  if  he  or  she  determines  that 
the  respondent  has  not  violated  SPA. 

Paragraph  ((;)  reepures  that  the  AL)'s 
decision  be  served  on  all  ])artie.s  to  the 
])roceeding,  the  Assistant  Sec;retary,  and 
the  Associate  Solicitor,  Division  of 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor.  Paragraph  (e)  al.so 
provides  that  any  AL)  decision  re(|uiring 
reinstatement  or  lifting  an  order  of 
reinstatement  by  the  Assistant  Secretary 
will  be  effective  immediately  upon 
r(;ceipt  of  the  decision  bv  the 
respondent.  All  other  i)ortions  of  the 
AL)'s  order  will  be  effective  14  days 
after  th.e  date  of  tin;  decision  unless  a 
timely  ])etition  for  review  bas  been  filed 
with  the  ARB. 

Section  198().11{)  Decisions  and 
Orders  of  the  Admini.strative  Review 
Board 

Paragraph  (a)  sets  forth  rules 
regarding  se(;king  review  of  an  ALI’s 
decision  with  the  ARB.  Upon  the 
issuance  of  the  Aid’s  decision,  the 
parties  have  14  days  within  which  to 
petition  the  ARB  for  review  of  that 
decision.  If  no  timely  petition  for  review 
is  filed  with  the  ARB,  the  decision  of 
the  AL)  becomes  the  final  decision  of 
the  Secretary  and  is  not  subject  to 
judicial  review.  The  date  of  the 
postmark,  facsimile  transmittal,  or 
electronic  communication  transmittal  is 
considered  the  date  of  filing  of  the 
petition;  if  the  jjetition  is  filed  in 
person,  by  hand  delivery  or  other 
means,  the  petition  is  considered  filed 
upon  recei])t.  In  addition  to  being  sent 
to  the  ARB,  the  petition  is  to  hi;  served 
on  all  parties,  the  (Ihief  Administrative 
Law  judge,  the  A.ssistant  Secretary,  and, 
in  cases  in  which  the  Assistant 
Secretary  is  a  party,  the  Associate 
Solicitor,  Division  of  Occu])ational 
Safety  and  Health,  U.S.  Department  of 
Labor. 

Uon.sistent  with  the  jn'oeednres  for 
j)(;titions  for  review  under  other  OSHA- 
administered  whistleblower  laws, 
paragrajjh  (b)  of  this  .section  indicates 
that  the  ARB  has  di.scretion  to  accept  or 
reject  review  in  SPA  whistleblower 
cases.  Uongress  intended  the.se 
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whistlohlowor  cases  to  be  expedited,  as 
reflected  by  the  jirovision  in  ,STAA, 
whicli  applies  to  .SPA,  ])n)viding  for  a 
hearing  de  novo  in  di.strict  court  if  the 
Secretary  has  not  issued  a  final  decision 
within  210  days  of  the  filing  of  llu; 
complaint.  Making  review  of  .Sl’A 
whistleblower  cases  di.scretionarv  may 
assist  in  furthering  that  goal.  As  noted 
in  })aragra|)h  (a)  of  this  .section,  the 
parties  should  identify  in  their  ])etitions 
for  review  the  legal  conclusions  or 
orders  to  which  they  object,  or  the 
objections  may  he  deemed  waived.  The 
ARB  has  30  days  to  decide  whether  to 
grant  the  petition  for  review.  If  the  ARB 
does  not  grant  the  ])etition,  the  decision 
of  the  ALJ  becomes  the  final  decision  of 
the  Secretary. 

When  the  ARB  acce])t.s  a  petition  for 
review,  the  ARB  will  review  the  ALJ’s 
factual  determinations  under  the 
substantial  evidence  .standard.  If  a 
timely  j)etition  for  review  is  filed  with 
the  ARB,  any  relief  ordered  hv  the  ALJ, 
except  for  that  portion  ordering 
reinstatement,  is  inoperative  while  the 
matter  is  pending  before  the  ARB.  In 
exce])tional  circum.stances,  however,  the 
ARB  may  grant  a  motion  to  .stay  an  ALJ’s 
order  of  rein.statement.  A  stay  of  a 
jneliminary  order  of  rchnstatement  is 
appropriate  only  where  the  respondent 
can  establish  the  necessary  criteria  for  a 
stay,  i.e.,  the  respondent  will  suffer 
irreparable  injury:  the  respondent  is 
likidy  to  succeed  on  the  merits;  a 
balancing  of  po.ssihle  harms  to  the 
parties  favors  the  respondent;  and  the 
public  interest  favors  a  stay. 

Paragraph  (cj  incor])orate.s  tlie 
statutory  requirement  that  the 
Secretary’s  final  decision  he  issued 
witliin  120  days  of  the  conclusion  of  the 
hearing.  The  liearing  is  deemed 
concluded  14  days  after  the  date  of  the 
ALJ’s  decision  unless  a  motion  for 
reconsideration  has  been  filed  with  the 
ALJ,  in  which  case  the  Jrearing  is 
concluded  on  tlie  date  tlie  motion  for 
reconsideration  is  ruled  iq)on  or  14  days 
after  a  new  ALJ  decision  is  i.ssued.  This 
paragra])h  further  jjrovides  for  the 
ARB’s  decision  in  all  cases  to  he  served 
on  all  j)artie.s,  the  Cihief  Administrative 
Law  Judge,  the  A.ssistant  ,Secretary,  and 
the  As.sociate  ,Solicitor,  Division  of 
Occupational  ,Safety  ami  Health.  11. ,S. 
D(!partment  of  Labor,  even  if  the 
A.ssistant  .Secretary  is  not  a  party. 

Paragra])h  (dj  describes  the  remedies 
the  ARB  can  award  if  it  concludes  that 
the  respondent  has  violated  ,SPA.  (,See 
the  earlier  discussion  of  remedies  at 
1988.10.5  and  .lOO.J  Under  paragraph 
(ej,  if  the  ARB  determines  that  the 
re.s])ondent  has  not  violated  the  law.  it 
will  issue  an  order  denying  the 
com])laint. 


Siibpart  C — MiscHlIdnaoiis  Provisions 

.Section  1980.111  Withdrawal  of  .SPA 
Oomplaints,  Findings,  Objections,  and 
Petitions  for  Review;  .Settlement 

rhis  .section  provides  procednuis  and 
time  pcn  iods  for  the  withdrawal  of 
complaints,  the  withdrawal  of  findings 
and/or  ])reliminarv  orders  by  the 
Assistant  .Secretary,  and  the  withdrawal 
of  objections  to  findings  and/or  orders. 

It  also  ])rovide.s  for  approval  of 
settlements  at  the  investigative  and 
adjudicative  .stages  of  the  ca.se. 

Paragraph  (aj  j)(!rmit.s  a  com])lainant 
to  withdraw,  orally  or  in  writing,  his  or 
her  c;omplaint  to  the  Assistant  Secretarv, 
at  any  time  prior  to  the  filing  of 
objections  to  the  Assistant  .Secretary’s 
findings  and/or  preliminary  order.  The 
Assistant  Secretary  will  confirm  in 
writing  tlie  comjilainant’s  desire  to 
withdraw  and  will  determine  whether 
to  ajqirove  the  withdrawal.  If  approved, 
the  A.ssistant  .Secretary  will  notify  all 
])artie.s  if  the  withdrawal  is  apjiroved. 
Comjilaints  that  are  withdrawn 
pursuant  to  settlement  agreements  jirior 
to  the  filing  of  objections  must  he 
approved  in  accordance  with  the 
settlement  approval  procedures  in 
jiaragraph  (dJ.  The  com|)!ainant  may  not 
withdraw  his  or  her  complaint  after  the 
filing  of  objections  to  the  Assistant 
.Secretary’s  findings  and/or  preliminary 
order. 

Under  paragraph  (hj,  the  Assistant 
.Secretary  may  withdraw  his  or  her 
findings  and/or  jireliminarv  order  at  any 
time  before  the  expiration  of  the  3()-dav 
objection  jieriod  described  in  .section 
1980.100.  if  no  objection  has  yet  been 
filed.  The  Assistant  .Secndary  may 
substitute  new  findings  and/or  a 
Jireliminarv  order,  and  the  date  of 
receijit  of  the  substituted  findings  and/ 
or  order  will  begin  a  new  3()-day 
objection  jieriod. 

Paragraph  (cJ  addresses  situations  in 
whit:li  jiarties  seek  to  withdraw  either 
objections  to  the  Assistant  .Sec:retarv’.s 
findings  and/or  jireliminarv  order  or 
jietitions  for  review  of  ALJ  decisions.  A 
jiarty  may  withdraw  its  objections  to  the 
Assistant  .Secretary’s  findings  and/or 
Jireliminarv  order  at  anv  time  before  the 
findings  and/or  jireliminarv  order 
become  final  liv  filing  a  written 
withdrawal  with  the  ALJ.  .Similarly,  if  a 
c:a.se  is  on  review  with  the  ARB,  a  jiarty 
may  withdraw  its  jietition  for  review  of 
an  ALJ’s  decision  at  any  time  before  that 
decision  becomes  final  liv  filing  a 
written  withdrawal  with  the  ARB.  The 
ALJ  or  the  ARB,  dejiending  on  where 
the  case  is  jiending,  will  determine 
whether  to  ajijirove  the  withdrawal  of 
the  objections  or  the  jietition  for  review. 
Paragrajih  (cJ  clarifies  that  if  the  ALJ 


ajijiroves  a  recjiiest  to  withdraw 
objections  to  the  Assi.stant  Secretarv’s 
findings  and/or  jireliminarv  order,  and 
there  are  no  other  jiending  objections, 
the  Assistant  .Secretary’s  findings  and/or 
Jireliminarv  order  will  become  the  final 
order  of  the  .Secretary.  Likewise,  if  the 
ARB  ajijiroves  a  request  to  withdraw  a 
Jietition  for  review  of  an  ALJ  decision, 
and  there  are  no  other  jiending  jietitions 
for  review  of  that  decision,  the  ALJ’s 
decision  will  become  the  final  order  of 
the  .Secretary.  Finally,  jiaragrajih  (cJ 
provides  that  if  objections  or  a  petition 
for  review  are  withdrawn  liecan.se  of 
.settlement,  the  .settlement  must  he 
submitted  for  ajijiroval  in  accordance 
with  jiaragrajih  (dJ. 

Paragrajih  (dj(  Ij  states  that  a  ca.se  mav 
be  settled  at  the  investigative  stage  if  the 
A.ssistant  Secretarv.  the  comjilainant, 
and  the  resjiondent  agree.  The  Assi.stant 
.Secretary’s  ajijiroval  of  a  settlement 
reached  by  the  resjiondent  and  the 
comjilainant  demonstrates  his  or  her 
consent  and  achieves  the  consent  of  all 
three  jiarties.  Paragrajih  (dj(2j  jiermits  a 
case  to  he  settled,  if  the  jiarticijiating 
Jiarties  agree  and  the  ALJ  before  whom 
the  case  is  jiending  ajijiroves,  at  any 
time  after  tlie  filing  of  objections  to  the 
A.ssistant  .Secretary’s  findings  and/or 
Jireliminarv  order.  .Similarly,  if  the  ca.se 
is  before  the  ARB,  the  ARB  mav  ajijirove 
a  settlement  between  the  jiarticijiating 
Jiarties. 

Under  jiaragrajih  (e),  settlements 
ajijiroved  by  the  Assi.stant  .Secretarv.  the 
ALJ,  or  the  ARB  will  constitute  the  final 
order  of  the  .Secretary  and  may  he 
enforced  jiursuant  to  49  U..S.(k  311()5(e), 
as  incorjiorated  by  40  U..S.(’..  2114(hJ. 

.Section  1980.112  Judicial  Review 

This  section  de.scrihes  the  statutory 
jirovisions  for  judicial  review  of 
dec;i.sion.s  of  the  Secretary.  Paragrajih  (aJ 
jirovides  that  within  00  days  of  the 
issuance  of  a  final  order  under  sections 
1980.109  or  1980.110.  a  jierson 
adversely  affected  or  aggrieved  by  such 
order  may  file  a  jietition  for  review  of 
the  order  in  the  llnited  .States  Court  of 
Ajijieals  for  the  circuit  in  which  the 
violation  allegeillv  occurred  or  the 
circuit  in  whicli  the  comjilainant 
resided  on  the  date  of  the  violation. 
Paragrajih  (lij  .states  that  a  final  order 
will  not  he  subject  to  judicial  review  in 
anv  criminal  or  other  civil  jiroceeding. 
Paragrajih  (cJ  reijuires  that,  in  cases 
where  judicial  review  is  .sought,  the 
ARB  or  ALJ.  as  the  case  may  he.  submit 
the  record  of  jiroceedings  to  tlie 
ajijirojiriate  court  jinrsuant  to  the 
Federal  Rules  of  Ajijiellate  Procedure 
and  the  local  rules  of  such  court. 
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Section  15)80.113  )u(iicial  Rnforceinent 

This  section  provides  that  the 
Secretary  may  ol)tain  judicial 
enlbrceinent  of  Orders,  including  orders 
ajjproving  .settlement  agreements.  l)y 
niing  a  civil  action  seeking  such 
enforcement  in  llie  United  Slates  district 
court  for  tlie  district  in  wliicli  tlie 
violation  occurnuf. 

Section  15)80.114  District  Uoiirt 
jurisdiction  of  Retaliation  (',om|)laints 
Under  SPA 

This  section  allows  a  complainant  to 
bring  an  action  in  di.slrict  court  for  de 
iU)VO  review  of  the  allegations  contained 
in  the  com])laint  filed  with  OSH  A  if 
there  has  been  no  final  decision  of  the 
.Secretary  and  210  days  have  passed 
since  the  filing  of  that  complaint  and 
the  delay  was  not  due  to  the 
complainant's  had  faith.  This  section 
reflects  the  .Sticndary's  position  that  it 
would  not  lu!  rea.sonal)l(!  to  constriu;  the 
statute  to  permit  a  complainant  to 
initiate  an  action  in  federal  court  after 
the  .Secretarv  issues  a  final  decision. 

(wen  if  the  date  of  the  final  decision  is 
more  than  210  days  after  the  filing  of  the 
administrative  com|)laint.  In  tin; 
.Secretary’s  view,  tin;  purpose  of  the 
"kick  out”  provision  is  to  aid  the 
complainant  in  receiving  a  prom])t 
decision.  That  goal  is  not  im])licated  in 
a  situation  where  the  complainant 
already  has  received  a  final  decision 
from  the  .Secndarv.  In  addition. 
p(!rmitting  the  com])lainant  to  file  a  new 
cas(!  in  di.strict  court  in  such 
circumstances  could  conflict  with  the 
parties'  rights  to  .seek  judicial  review  of 
the  Secretary’s  final  (hicision  in  the 
court  of  ajjpeals. 

Paragraph  (h)  of  this  section  requires 
complainants  to  provide  file-stamj)ed 
copies  of  their  complaint  within  seven 
tlays  after  filing  a  comjilaint  in  district 
court  to  the  A.ssistant  .Secretary,  the  ALJ. 
or  the  ARH.  depending  on  where  the 
|)roceeding  is  pending.  A  copy  of  the 
complaint  also  must  he  provided  to  the 
O.SH.'X  official  who  issued  the  findings 
and/or  preliminary  order,  the  Assistant 
.Secretary,  and  tin;  As.socaate  .Solicitor. 
Division  of  Occiqiational  .Safety  and 
Health,  U..S.  Dtipartment  of  I.,ahor.  This 
inovision  is  nece.s.sarv  to  notifv  tin; 
Agcmcy  that  the  comj)lainant  has  optcid 
to  file  a  complaint  in  district  court.  This 
provision  is  not  a  substitute  for  the 
comj)lainant’s  compliance  with  the 
r(!(inirements  for  .service  of  ])roces.s  of 
the  district  court  complaint  contained  in 
the  Federal  Rules  of  Civil  Procedure  and 
the  local  rules  of  the  di.strict  court 
when;  the  complaint  is  filed. 


.Section  1 5)88. 11.5  .Special 
(arcumstances;  Waiver  of  Rides 

This  .section  provides  that  in 
circnm.stances  not  contenqilated  by 
thiise  rules  or  for  good  cause  the  AL)  or 
the  ARH  may,  upon  application  and 
three  days  notice  to  the  parties,  waive 
any  rule  or  issni;  such  ordins  as  justice 
or  the  administration  of  .SPA’s 
whistleblower  provision  reipures. 

IV^  Paperwork  Reduction  Act 

rhis  rule  contains  a  reporting 
provision  (filing  a  retaliation  complaint, 
section  15)88.103)  which  was  previously 
reviewed  as  a  statntorv  requirement  of 
the  iSiniman’s  Protection  Act  (48  II..S.C. 
2114)  and  approved  for  use  hv  the 
Office  of  Management  and  Hudget 
("OMH"),  and  was  assigned  OMH 
control  numhiM'  1218-0238  under  the 
jirovisions  of  the  Paperwork  Reduction 
Act  of  15)5)5.  Ihihlic  Taw  104-13.  105) 
.Stat.  183  (15)5)5).  A  non-material  change 
has  been  submitted  to  OMH  to  include 
the  regulatory  citation. 

V.  Administrative  Procedure  Af:t 

The  notice  and  comment  rulemaking 
procednriis  of  .Section  553  of  the 
Administrative  Procedure  Act  (Al’A)  do 
not  ap|)ly  "to  inteipretative  rules, 
general  statenumts  of  policy,  or  rules  of 
agency  organization,  iirocedure.  or 
practice.”  5  U.,S.(',.  553(l))(y\).  This  is  a 
rule  of  agency  procedure,  jiractice.  and 
interpretation  within  the  meaning  of 
that  section,  since  it  provides 
procedures  for  the  handling  of 
retaliation  c.omjilaints.  Therefore, 
publication  in  the  Federal  Register  of  a 
notice  of  pro])osed  rulemaking  and 
reijuest  for  comments  are  not  reijuired 
for  these  regulations.  Although  this  is  a 
procedural  rule  not  subject  to  the  notice 
and  comment  jirocedures  of  the  APA, 
the  Agency  is  jiroviding  persons 
interested  in  this  interim  final  rule  80 
days  to  submit  comments.  A  final  rule 
will  he  published  after  the  Agency 
receives  and  reviews  the  imhlic’s 
comments. 

Furthermori!,  hiicause  this  rule  is 
jirociulnral  and  inteiqiretative  rather 
than  substantive,  the  normal 
reipiirement  of  5  l)..S.(;.  553(d)  that  a 
rule  he  effective  30  days  after 
imhlication  in  the  Federal  Register  is 
ina])])lical)le.  The  Assistant  .Secretarv 
also  finds  good  cause  to  jirovide  an 
immediate  effective  dale  for  this  interim 
final  rule.  It  is  in  the  jmhlic  interest  that 
the  rule  he  effective  immediately  so  that 
jiarties  may  know  what  procedures  are 
applicable  to  jiending  cases. 


VI.  Executive  Orders  12888  and  13583; 
Unfunded  Mandates  Reform  Act  of 
15)5)5;  Executive  Order  13132 

Till!  De])artment  has  concluded  that 
this  rule  is  not  a  "significant  regulatory 
action”  within  the  meaning  of  .Section 
3(0(4)  of  Executive  Order  12888,  as 
reaffirmed  by  Executive  Order  13583. 
h(!cause  it  is  not  likelv  to  result  in  a  rub; 
that  may:  (1)  Have  an  annual  effect  on 
the  economy  of  .$100  million  or  more  or 
adversely  affect  in  a  material  way  the 
(iconomy.  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  inihlic  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  (2)  create  a  .serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency:  (3)  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recijiients 
thereof:  or  (4)  rai.se  novel  legal  or  policv 
issues  arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  princi])les 
set  forth  in  Executive  Order  12888. 
Therefore,  no  regulatorv  impact  analvsis 
has  been  jirepared. 

The  rule  is  procedural  and 
interpretative  in  nature,  and  it  is 
expected  to  have  a  negligible  economic 
impact.  For  this  reason,  and  the  fact  that 
no  notice  of  jiroposed  rulemaking  has 
been  published,  no  statement  is 
reijuired  under  .Section  202  of  the 
Unfunded  Mandates  Reform  Act  of 
15)5)5.  2  U.S.C.  1531  e/  saq.  Finally,  this 
rule  does  not  have  “federalism 
implications.”  The  rule  does  not  have 
“substantial  direct  effects  on  the  .States, 
on  the  relationship  between  the  national 
government  and  the  .States,  or  on  the 
distribution  of  power  and 
res])onsil)ilities  among  the  various 
levels  of  government”  and  therefore  is 
not  subject  to  Executive  Order  13132 
(Federali.sm). 

V^IE  Regulatory  Flexibility  Analysis 

The  Department  has  determined  that 
the  regulation  will  not  have  a  significant 
economic  inijiact  on  a  substantial 
numher  of  small  entities.  The  regulation 
simply  imjilements  |)rocedures 
necessitated  by  enactment  of  .SPA. 
Furthermore,  no  certification  to  this 
effect  is  reiiuiriul  and  no  regulatory 
flexihililv  analysis  is  reipured  because 
no  |)roposed  rule  has  been  issued. 

List  of  Subjects  in  25)  UFR  Part  15)88 

Administrative  jnactice  and 
])rocedure.  Employment.  Inve.stigations, 
Marine  safety.  Rejiorting  and 
recordkeeping  reiiuirements,  .Safety, 
.Seamen,  Transjiortation, 
Whistleblowing. 
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Authority  and  Signature 

'I’his  (locuinent  was  prepared  under 
the  diniction  and  control  ot  IJavid 
Michaels,  I’h.D.,  Ml’H,  Assistant 
Secretary  of  Labor  for  ()ccn])ational 
Safety  and  Health. 

SigiKul  at  Washington.  0(1  on  jannarv  31. 
21)13. 

David  Michaels, 

Assistant  Sacratcn'v  of  Labor  for  Occupational 
Safety  and  Health. 

■  Accoi'dingly,  for  the  reasons  set  out  in 
the  preamble,  29  (IFR  part  1988  is  adchul 
to  I'ead  as  follows: 

PART  1986— PROCEDURES  FOR  THE 
HANDLING  OF  RETALIATION 
COMPLAINTS  UNDER  THE  EMPLOYEE 
PROTECTION  PROVISION  OF  THE 
SEAMAN’S  PROTECTION  ACT  (SPA), 
AS  AMENDED. 

Subpart  A — Complaints,  Investigations, 
Findings,  and  Preliminary  Orders 

.Sec, 

lOati.lOO  I’nrposc!  and  scope;. 

ItltUi.lOl  Definitions. 

198(i.102  Obligations  and  prohil)ited  acts. 
198(i.1()3  l•’iling  ol  r(;taliation  complaints. 
1980.104  Investigation. 

198().10.^  Issuance  of  findings  and 
preliininarv  orders. 

Subpart  B — Litigation 

1980.100  Objections  to  the  findings  and  the; 
|)r(;liininarv  ord(;r  and  r(;(|nesl  for  a 
hearing. 

1980.107  Hearings. 

1980.108  Role  of  l■'(;derai  ag(;ncies. 

1!)80.109  Di;cisions  and  orders  ol  tlu; 

administrative;  law  juelge;. 

1980.110  De;e:isiems  anel  e)reie;rs  e)f  the; 
Aelministrative;  Review  lleearel. 

Subpart  C — Miscellaneous  Provisions 

1980.111  Witlielniwal  ol  .SPA  e:e)mplaints. 
finelings.  ohje;e:lie)ns.  anel  ])e;titie)ns  fe)r 
re;view;  S(;ltle;nu;nt. 

1980.112  )iielie:iid  re;vie;w. 

1980.113  )uelie:ial  e;nfe)re:e;me;nt. 

1980.114  Distriel  c;e)iirl  jnriseiie:tie)n  e)f 
re;tedialie)n  e:e)mplainls  under  .SPA. 

1980.11.')  .S])e;e:i<il  e:ire:iimslane:e;s;  waiver  e)f 
ride;.s. 

Aiilhority:  40  11.5.0.  2114;  49  ll.S.O. 

3110.'!:  .Se;e:re;larv’.s  Oreh;r  1-2012  (|an.  18. 
2012).  77  PR  3912  ()an.  2r>.  2012):  .Se;e:re;larv's 
Oreler  1-2010  ()an.  O').  2010).  7,5  PR  3924-01 
()em.  25.  2010). 

Subpart  A — Complaints, 

Investigations,  Findings,  and 
Preliminary  Orders 

§  1986.100  Purpose  and  scope. 

(a)  Thi.s  ])art  sot.s  forth  the;  procoduro.s 
for,  and  intorprotalion.s  e)f,  the;  Si;aman'.s 
I’l'otoctiem  Act  (.SPA),  48  IJ.iS.C.  2114,  a.s 
anuindod,  which  iirotocls  a  .seaman  from 
retaliation  hecaii.se  the  .seaman  ha.s 
engaged  in  ])rotecleel  activity  pertaining 
to  compliance  with  maritime  safety  laws 


anel  accom|)anying  regulations.  .SPA 
incorporateis  the  proceelures, 
re;e]uirements,  and  rights  elescrihe;d  in 
the  whistlehleiwer  ])re)vision  of  the 
.Surfae:e  Tr;msportation  Assi.stance  Act 
(.STAA),  49  D.S.C.  3110.5. 

(h)  This  part  eistahlishes  proceielures 
jiursuant  to  the  statuteny  jneivisieins  set 
forth  aheive  feir  the  ex])i;ditious  handling 
of  retaliation  com])laint.s  filed  by 
seamen  eir  persons  ae:ting  on  their 
behalf.  Tlu;.se  rules,  togeither  with  tlm.se 
rules  codified  at  29  CFR  part  18,  .set 
feirth  the  procedures  for  suhinissiou  of 
com])laint.s,  investigations,  issuance  of 
findings  anel  preliminary  orders, 
objections  to  findings,  litigation  before 
administrative  law  judges  (ALJs),  post¬ 
hearing  administrative  review, 
withdrawals  and  .settlements,  and 
judicial  review  anel  enforcement.  In 
addition,  these  rules  jnovide  the 
Secretary’s  interpretations  on  certain 
statutory  i.ssues. 

§1986.101  Definitions. 

As  used  in  this  jiart: 

(a)  Act  means  the  .Seaman’s  Protection 
Ae:t  (.SPA),  48  IL.S.O.  2114,  as  amended. 

(h)  Assistant  Sacratarv  meians  the 
Assistant  .Si;cretarv  of  L.ihor  for 
()e:cu])ational  .Salety  anel  Health  or  the 
p(;r.se)n  eir  persons  to  whom  he  eir  she 
elel{;gates  authority  unel(;r  the  Act. 

(e:)  Ihisinass  (lavs  m(;ans  days  other 
than  .Siiturdiiys,  .Sundays,  and  l'(;deral 
holidays. 

(el)  CAti/.an  of  the  Unitod  Stales  means: 

(1)  An  individual  whe;  is  a  natienial  of 
the  United  .States  as  defined  in  section 
l()l(a)(22)  of  the  Immigration  and 
Nationeility  Act  (8  II.S.C.  1101  (a)(22))  or 
a  ce)rporation,  jiartnershij),  as.sociation, 
or  either  husimiss  entity  if  the 
controlling  inte;r(;st  is  owne;d  by  citizens 
of  the  United  States.  The  contreilling 
interest  in  a  corpenation  is  owne;d  by 
citizens  of  the  United  States  if: 

(i)  Title  to  the  majoritv  of  the  .stock  in 
the  corporation  is  vested  in  citizens  of 
the  United  States  free  from  any  trust  or 
fiduciary  obligation  in  favor  of  a  ])er.son 
not  a  citizen  of  the  United  .States: 

(ii)  The  majoritv  of  the  voting  power 
in  the  corporation  is  vested  in  citizens 
of  the  United  .States; 

(iii)  3’here  is  no  contract  or 
understanding  by  which  the  majority  of 
tlu;  voting  power  in  the  cor])oration  may 
he  exercised,  directly  or  indirectly,  in 
behalf  of  a  p(;rson  not  a  citiz(;n  of  the 
United  .States;  and 

(iv)  There  is  no  other  means  by  which 
conti'ol  of  the  corjuiration  is  given  to  or 
])ermitted  to  lu;  exercis(;d  hv  a  person 
not  a  citizen  of  the  United  .States. 

(2)  Furthermore,  a  corporation  is  only 
a  citizen  of  the  United  .States  if; 

(i)  It  is  incor]U)rated  under  the  laws  of 
the  United  States  or  a  State; 


(ii)  Its  chief  executive  officer,  by 
whatever  title,  and  the  chairman  of  its 
hoard  of  directors  are  citizens  of  tlu; 
United  .States;  and 

(iii)  No  more  of  its  directors  an; 
noncitizens  than  a  minoritv  of  the 
munher  neces.sary  to  constitute  a 
(|uorum. 

(e)  Complainant  means  the  seaman 
who  filed  a  .SPA  whistleblower 
complaint  or  on  who.se  behalf  a 
complaint  was  filed. 

(1)  Cooperated  nu;ans  any  assistance 
or  participation  with  an  inve.stigation.  at 
any  stage  of  the  inve.stigation,  and 
regardless  of  the  outcome  of  the 
investigation. 

(g)  iVlaritime  safety  law  or  reanlation 
includes  any  statute  or  regulation 
regarding  health  or  .safety  that  applies  to 
any  p(;rson  or  e(]ui|nnent  on  a  vessel. 

(h)  \h)tify  or  notified  includes  any  oral 
or  written  communications. 

(i)  OSIIA  means  the  Occujiational 
.Safety  and  Health  Administration  of  the 
United  .States  Dejiartment  of  Labor. 

(j)  Person  means  one  or  moix; 
individuals  or  other  entities,  including 
hut  not  limit(;d  to  corjiorations. 
companies,  a.ssociations,  firms, 
])artner.shi]).s.  societies,  and  joint  stock 
com])anies. 

(k)  Report  or  reported  means  any  oral 
or  written  communications. 

(l)  Resi)ondenl  means  tlu;  }u;r.son 
alleg(;d  to  have  violated  48  U..S.U.  2114. 

(m)  Seaman  means  any  individual 
(;ngag(;d  or  employ(;d  in  any  capacity  on 
hoard  a  vessel  owiu;d  by  a  citizen  of  the 
United  .States.  The  term  includes  an 
individual  formerly  ju;rforming  the 
work  described  ahovi;  or  an  applicant 
for  such  work. 

(n)  Seeretaiy  means  the  Secretary  of 
Labor  or  jiersons  to  whom  authority 
under  the  Act  has  been  delegated. 

(o)  Slate  means  a  .State  of  the  United 
.States,  the  District  of  Columbia,  Puerto 
Rico,  the  Virgin  Islands,  American 
.Samoa,  Guam,  and  the  Northern 
Mariana  Islands. 

(p)  Vessel  nu;an.s  (;very  description  of 
wat(;rcraft  or  oth(;r  artificial  contrivance 
used,  or  capable  of  being  u.sed,  as  a 
means  of  transportation  on  water. 

(([)  Vessel  on  ner  includes  all  of  the 
agents  of  the  owner,  including  the 
vessel’s  ma.ster. 

(r)  Any  future  anu;ndnu;nt.s  to  .SPA 
that  affect  the  definition  of  a  term  or 
terms  listed  in  this  .section  will  ap])ly  in 
lieu  of  the  d(;iinition  slat(;d  herein. 

§1986.102  Obligations  and  prohibited 
acts. 

(a)  A  jier.son  may  not  retaliate  against 
any  seaman  becau.se  the  seaman; 

(1)  In  good  faith  reported  or  is  about 
to  rejiorl  to  the  Goast  Guard  or  other 
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aj)proj)riato  Federal  agency  or 
(lej)artinent  that  the  seaman  believes 
that  a  violation  ot  a  inaritiim;  safety  law 
or  regulation  pre.scrihed  under  that  law 
or  regidation  has  occurred; 

(2)  Refused  to  i)erforin  duties  ordered 
by  the  seaman's  emj)loyer  hiicause  the 
seaman  has  a  rea.sonahle  iipprehension 
or  exj)ectation  that  performing  such 
duties  would  result  in  serious  injury  to 
the  seaman,  other  seamen,  or  the  ])ul)lic; 

(3)  Te.stifi(ul  in  a  proceeding  brought 
to  enforce  a  maritime  safety  law  or 
nigulation  prescribed  under  that  law; 

(4)  Notified,  or  attempted  to  notify, 
the  ves.sel  owner  or  the  Secretary  of  the 
department  in  which  the  (^oast  (lUard  is 
oi)erating  of  a  work-related  ])ersonal 
injury  or  work-relatinl  illness  of  a 
.seaman; 

(5)  (k)0|)erated  with  a  .safety 
investigation  by  the  Secr(;tary  of  the 
de])artment  in  which  the  (k)ast  (hiard  is 
operating  or  the  National  Transportation 
Saf(!ty  Board; 

(8)  Furnished  information  to  the 
Secretary  of  the  department  in  which 
the  Coa.st  Guard  is  optnating,  the 
National  Transportation  Safety  Board,  or 
any  other  public  official  as  to  the  facts 
relating  to  anv  marine  casualtv  resulting 
in  injury  or  death  to  an  individual  or 
damage  to  proi)(!rty  occurring  in 
coniKiction  with  vessel  transportation; 
or 

(7)  Accurately  re])ort(Hl  hours  of  duty 
under  part  A  of  subtitle  11  of  title  48  of 
the  United  States  (iode. 

(h)  Retaliation  means  any 
discrimination  against  a  seaman 
including,  hut  is  not  limitefl  to, 
discharging,  demoting,  susjjending, 
harassing,  intimidating,  threatening, 
re.straining.  coercing,  blacklisting,  or 
discij)lining  a  seaman. 

(c)  For  ])urposes  of  paragraph  (a)(2)  of 
this  section,  the  circumstances  causing 
a  seaman's  ap])rehension  of  serious 
injury  must  be  of  such  a  nature  that  a 
rea.sonahle  |)(!rson,  under  similar 
circumstances,  would  conclude  that 
there  is  a  real  danger  of  an  injury  or 
serious  impairment  of  health  rtisulting 
from  the  ])erformance  of  duties  as 
ordered  by  th(!  seaman's  employer.  To 
(|ualify  for  protection  based  on  activitv 
de.scribed  in  paragraph  (a)(2)  of  this 
section,  the  seaman  must  have  sought 
from  the  employer,  and  been  unable  to 
obtain,  correction  of  the  un.safe 
condition.  Any  seaman  who  recpiests 
such  a  correction  shall  b(!  protected 
against  retaliation  becan.se  of  the 
nupiest. 

§1986.103  Filing  of  retaliation  complaints. 

(a)  Who  nuiy  file.  A  si!aman  who 
believes  that  he  or  .she  has  been 
retaliated  against  by  a  person  in 


violation  of  SFA  may  fib;,  or  have  filed 
hv  any  person  on  the  seaman's  behalf, 
a  comi)iaint  alleging  such  retaliation. 

(b)  Noture  of  filing.  No  ])articular  form 
of  complaint  is  re(|nir(Ml.  A  com|)laint 
may  Imj  filed  orally  or  in  writing.  Oral 
complaints  will  lx;  reductid  to  writing 
by  OSllA.  If  a  stjaman  is  unable  to  file 

a  com])laint  in  Ihiglish,  OSllA  will 
accept  the  complaint  in  any  other 
langua»(!. 

(c)  Place  of  filiii}’.  The  complaint 
should  be  filed  with  the  OSllA  office 
re.sj)onsible  for  (mforcement  activities  in 
the  geogra])hical  area  where  the  seaman 
resides  or  was  employed,  but  may  be 
filed  with  any  OSllA  officer  or 
(iinployee.  Addre.sses  and  telephone 
numbers  for  these  officials  are  set  forth 
in  local  directories  and  at  the  following 
Internet  addre.ss;  h1ti)://\\’\v\v.osha.<>ov. 

(d)  Time  for  filing.  Not  later  than  180 
days  after  an  alleged  violation  occurs,  a 
seaman  who  believes  that  he  or  she  has 
been  retaliated  against  in  violation  of 
SFA  may  file,  or  have  filed  by  any 
person  on  his  or  her  behalf,  a  complaint 
alhiging  such  retaliation.  The  date  of  the 
po.stmark.  facsimile  transmittal, 
electronic  communication  transmittal, 
tele])hone  call,  haiul-deliverv.  deliverv 
to  a  third-])arty  commercial  carrier,  or 
in-|)erson  filing  at  an  OSllA  office  will 
he  considered  the  date  of  filing.  The 
tiiiK!  for  filing  a  com])laint  may  b(;  tolled 
for  reasons  warranted  by  aj)plicable  ca.se 
law. 

(e)  Helalionshij)  1o  section  11(c) 
complaints.  A  complaint  filed  under 
SFA  alleging  facts  that  would  also 
constitute  a  violation  of  section  11(c)  of 
the  Occuj)ational  Safety  and  Health  Act. 
28  ll.S.G.  88()(c),  will  he  deemed  to  lx; 

a  complaint  under  both  Sl’A  and  section 
11(c).  Similarly,  a  com|)laint  filed  under 
section  Tl(c)  that  alleges  facts  that 
would  also  constitute  a  violation  of , SFA 
will  be  deemed  to  be  a  com])laint  filed 
under  both  SFA  and  .section  11(c). 
Normal  i)rocedure.s  and  timeliness 
recpiirements  under  the  resj)ective 
statutes  and  regulations  will  be 
followed. 

§1986.104  Investigation. 

(a)  Upon  receipt  of  a  comjjlaint  in  the 
investigating  office,  the  As.si.stant 
Secretary  will  notify  tlx;  respondent  of 
the  filing  of  the  com])laint  by  i)roviding 
the  res])ondent  with  a  copv  of  tlu; 
complaint,  redacted  in  accordance  with 
the  Frivacy  Act  of  1874,  .5  U.S.G.  .5.52a, 
and  other  applicable  confid(;ntiality 
laws.  The  Assi.stant  Secretary  will  also 
notify  the  resjxHident  of  the 
respondent's  rights  under  paragraphs  (b) 
and  (f)  of  this  section.  The  Assistant 
Secretary  will  provide  a  coj)y  of  the 
unredacted  comj)laint  to  the 


com])lainant  (or  comj)lainant's  legal 
conn.sel,  if  complainant  is  repre.sented 
by  coun.s(;l)  and  to  the  U.S.  (loast  Guard. 

(b)  Within  20  days  of  r(;cei])t  of  the 
notifie  of  the  filing  of  the  c;omplainl 
jjrovided  under  paragraph  (a)  of  this 
.section,  the  r(;.sj)onden1  may  submit  to 
tlu;  Assistant  Secretary  a  writt(;n 
.statement  and  any  affidavits  or 
d(x:nment.s  substantiating  its  i)osition. 
Within  the  same  20  days,  the 
respondent  may  recpiest  a  meeting  with 
the  Assistant  Sec:retary  to  ])r(;.sent  its 
]X).sition. 

(c)  Throughout  the  inve.stigation,  tlu; 
Agency  will  provide  to  the  comj)lainant 
(or  the  comijiainant’s  legal  counsc;!  if 
complainant  is  repre.sented  bv  counsel) 
a  copy  of  all  of  respondent's 

su bin i.ss ions  to  the  Agency  that  are 
resjxmsive  to  the  complainant’s 
whistleblower  complaint.  Before 
providing  such  materials  to  the 
com])lainant  the  Agency  will  redact 
them,  if  neces.sary.  in  accordance  with 
tlu;  Frivacy  Act  of  1874,  5  U.S.G.  552a, 
and  otlu;r  applicable  confidentiality 
laws.  The  Agency  will  also  juovide  the 
complainant  with  an  ojijuutunity  to 
riisiiond  to  such  submi.ssions. 

(d)  Investigations  will  be  conducted 
in  a  manner  that  protects  the 
confidentiality  of  any  jierson  who 
l)rovide.s  information  on  a  confidential 
basis,  other  than  the  comjilainant,  in 
accordance  with  ])art  70  of  this  title. 

((;)(!)  A  comjilaint  will  lx;  dismis.sed 
unless  the  com])lainant  has  made  a 
])rima  facie  showing  that  jirotected 
activity  was  a  contributing  factor  in  the 
adverse  action  alleged  in  the  complaint. 

(2)  Tlu;  complaint,  supplemented  as 
aj)propriate  by  interviews  of  the 
com|)lainant,  must  allege  the  existence 
of  facts  and  evidence  to  make  a  ])rima 
facie  showing  as  follows; 

(i)  The  seaman  engaged  in  a  protected 
activity; 

(ii)  The  respondent  knew  or  susjjected 
that  the  seaman  engaged  in  the 
protec:ted  activity; 

(iii)  The  seaman  suffered  an  adverse 
action;  and 

(iv)  The  circumstances  were  sufficient 
to  raise  the  inference  that  the  protected 
ac:tivily  was  a  contributing  factor  in  the 
adv(;rse  action. 

(3)  For  purposes  of  determining 
whether  to  investigate,  the  complainant 
will  be  con.sid(;red  to  have  nu;l  the 
re(iuired  burden  if  the  com])lainl  on  its 
face,  .su])])lemented  as  a])])ro])riate 
through  int(;rviews  of  the  complainant, 
alleges  the  (;xi.stence  of  fac;ts  and  either 
direct  or  circumstantial  evidence  to 
meet  the  reejuired  showing,  i.e.,  to  give 
ri.se  to  an  inference  that  the  res])ondent 
knew  or  suspected  that  the  .seaman 
engaged  in  protected  activity  and  that 
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the  ])rote(:ted  activity  was  a  contributing 
factor  in  tlie  adverse  action.  Tin;  burden 
may  l)e  .satisfiiul,  for  example,  if  the 
comidainant  shows  that  the  adverse 
action  took  place  shortly  after  the 
protected  activity,  giving  rise  to  the 
inference  that  it  was  a  contril)nting 
factor  in  the  adversi;  action.  If  the 
nuinired  sliowing  has  not  hium  made, 
the  comi)lainant  (or  the  complainant’s 
l(!gal  counsel  if  complainant  is 
represented  hv  counsel)  will  he  so 
notified  and  the  investigation  will  not 
commence. 

(4)  Notwith.standing  a  finding  that  a 
com})lainant  has  made  a  ])rima  facie 
.showing,  as  required  hy  this  section,  an 
investigation  of  the  complaint  will  not 
he  conducted  or  will  be  discontinued  if 
the  respondent  demonstrates  hy  clear 
and  convincing  evidence  that  it  would 
have  taken  the  same  adverse  action  in 
the  ah.sence  of  the  complainant’s 
])rotected  activity. 

(5)  If  the  res])ondent  fails  to  make  a 
timely  respon.se  or  fails  to  .satisfy  the 
hnrden  .set  forth  in  the  prior  j)aragrai)h, 
the  Assi.stant  Secretary  will  proceed 
with  the  investigation.  The  investigation 
will  proc(!ed  whenever  it  is  neces.sarv  or 
aj)propriate  to  confirm  or  verifv  the 
information  j)rovided  by  the 
respomhmt. 

(f)  Prior  to  the  issuance  of  findings 
and  a  ])reliminary  ord(!r  as  provided  for 
in  §  1988.10.5.  if  ihe  Assistant  Secretary 
has  reasonable  cause,  on  the  basis  of 
information  gathered  under  the 
procedures  of  this  part,  to  believe  that 
the  respondent  has  violated  the  Act  and 
that  preliminary  rein.statement  is 
warranted,  the  Assistant  Secretary  will 
again  contact  the  re.sj)ondent  (or  the 
respondent’s  legal  counsel,  if 
respondent  is  represented  by  t:onnsel)  to 
give  notice  of  the  substance  of  the 
ndevant  evitlence  .snpj)orting  the 
c:om])lainant’.s  allegations  as  developed 
during  the  course  of  the  investigation. 
This  evidence  includes  any  witness 
statements,  which  will  be  redacted  to 
protect  the  identity  of  confidential 
informants  where  statements  wen;  given 
in  confidence:  if  the  statements  c;annot 
1«!  redacted  without  nn  ealing  the 
identity  of  confidential  informants, 
summaries  of  their  contents  will  be 
provided.  The  com])lainant  will  also 
receive  a  cojjy  of  the  materials  that  must 
he  provided  to  the  resjjondent  under 
this  ])aragraph.  Before  ])roviding  such 
materials  to  the  comj)lainant.  the 
Agency  will  redact  them,  if  neces.sary, 
in  accordance  with  the  Privacv  Act  of 
1974,  5  U.S.C.  552a.  and  other 
applicable  confidentiality  laws.  The 
resj)ondent  will  he  given  the 
opportunity  to  submit  a  written 
response,  to  meet  with  the  investigators. 


to  pre.sent  statements  from  witnesses  in 
.su])port  of  its  position,  and  to  jjresent 
legal  and  factual  arguments.  The 
respondent  must  ])re.sent  this  (widence 
within  10  business  days  of  the  Assistant 
.Secr(!tarv’s  notification  pursuant  to  this 
|)aragraph,  or  as  soon  theniafter  as  the 
Assistant  Secretary  and  the  resjjondent 
can  agree,  if  the  intenssts  of  justice  so 
re(|uire. 

§  1 986.1 05  Issuance  of  findings  and 
preliminary  orders. 

(a)  y\fter  considering  all  the  relevant 
information  collected  during  the 
investigation,  the  Assistant  Secretary 
will  issue,  within  00  days  of  the  filing 
of  the  complaint,  written  findings  as  to 
whether  there  is  reasonable  cause  to 
believe  that  the  res])ondent  retaliated 
again.st  the  complainant  in  violation  of 
SPA. 

(1)  If  the  Assistant  Secretary 
concludes  that  there  is  reasonable  cause 
to  believe  that  a  violation  has  occurred, 
the  A.ssistant  Secretary  will  accom])anv 
the  findings  with  a  preliminary  order 
providing  relief.  Such  order  will 
re(iuire,  where  apj)ropriate:  affirmative 
action  to  abate;  the  violation: 
rein.statement  of  the  complainant  to  his 
or  her  former  position,  with  the  same 
compensation,  terms,  conditions  and 
privileges  of  the  complainant’s 
employment:  payment  of  com])en.satorv 
damages  (hack  ])ay  with  interest  and 
compen.sation  for  any  special  damages 
sustained  as  a  result  of  the  retaliation, 
including  any  litigation  costs,  exj)ert 
witness  fees,  and  rea.sonahle  attornev 
fees  which  the  complainant  has 
incurred).  Interest  on  back  ])ay  will  he 
calculated  using  the  interest  rate 
applicable  to  under})ayment  of  taxes 
under  2(i  IJ..S.C.  8821  and  will  be 
compounded  daily.  The  preliminary 
order  may  also  require  the  respondent  to 
pay  jmnitive  damages  of  up  to  .S25().()0(). 

(2)  If  the  Assistant  Secretary 
concludes  that  a  violation  has  not 
occurred,  the  Assistant  .Secretarv  will 
notify  the  parties  of  that  finding. 

(h)  The  findings  and.  where 
a])]jropriate,  the  ])reliminary  order  will 
he  sent  by  certified  mail,  return  receipt 
requested,  to  all  parlies  of  record  (and 
each  party’s  legal  counsel  if  the  j)arty  is 
rei)re.sented  by  coun.sel).  The  findings 
and,  where  a])proj)riate,  the  ])reliminarv 
order  will  inform  the  parties  of  the  right 
to  object  to  the  findings  and/or  the  order 
and  to  re(]uesl  a  h(;aring.  The  findings 
and,  where  a])j)ropriate,  the  ])reliminary 
order  also  will  give  the  address  of  the 
Chief  Administrative  Law  )udge,  U.S. 
Department  of  Labor.  At  the  .same  time, 
the  A.ssistant  Secretarv  will  file  with  the 
Chief  Administrative  Law  Judge,  a  co])y 


of  the  original  complaint  and  a  copv  of 
the  findiims  and/or  order. 

(c)  The  findings  and  the  preliminary 
order  will  be  effective  30  days  after 
receipt  hy  the  respondent  (or  the 
respondent’s  legal  counsel  if  the 
respondent  is  re))resented  hy  coun.sel), 
or  on  the  compliance  date  set  forth  in 
the  i)reliminary  order,  whichever  is 
later,  unless  an  objection  and  reciuest  for 
a  hearing  have  he(;n  timely  filed  as 
provided  at  ^1988.108.  However,  the 
portion  of  any  pr(;liminarv  order 
requiring  reinstatement  will  be  effective 
immediately  upon  the  respondent’s 
recei])t  of  the  findings  ancl  the 
preliminary  order,  regardle.ss  of  any 
objections  to  the  findings  and/or  the 
order. 

Subpart  B — Litigation 

§  1986.106  Objections  to  the  findings  and 
the  preliminary  order  and  request  for  a 
hearing. 

(a)  Any  jiarty  who  desires  r(;vi(;w, 
including  judicial  review,  must  file  any 
objections  and  a  recpiest  for  a  hearing  on 
the  record  within  30  days  of  receij)t  of 
the  findings  and  preliminary  order 
pursuant  to  1988.1()5(c).  The 
objections  and  rerjuest  for  a  hearing 
must  hi;  in  writing  and  .state  whether  the 
objections  are  to  the  findings  and/or  the 
preliminary  order.  The  date  of  the 
])o.stmark,  facsimile  transmittal,  or 
electronic  communication  transmittal  is 
considered  the  date  of  filing;  if  the 
objection  is  filed  in  per.son,  hy  hand- 
delivery  or  other  means,  the  objection  is 
filed  u])on  receipt.  Objections  must  he 
filed  with  the  Chief  Administrative  Law 
Judge.  U.S.  Department  of  Lal)or.  and 
copies  of  the  olijections  must  he  mailed 
at  the  same  time  to  the  other  i)arties  of 
record,  and  the  OSH  A  official  who 
issued  the  findings. 

(h)  If  a  timely  objection  is  filed,  all 
provisions  of  the  preliminary  order  will 
l)e  stayed,  except  for  the  portion 
requiring  preliminary  rein.statement, 
which  will  not  he  automatically  stayed. 
The  j)ortion  of  the  jirelimiuary  order 
reipiiring  reiu.statemeut  will  he  effective 
immediately  upon  the  respondent’s 
rec(;ipt  of  the  findings  and  pr(;liminary 
order,  regardless  of  anv  objections  to  tin; 
order.  The  r(;spondent  mav  file  a  motion 
with  the  Office  of  Administrative  Law 
Judges  for  a  stay  of  tJu;  A.ssistant 
Secretary’s  preliminary  order  of 
rein.statement,  which  shall  be  granted 
only  based  on  exceptional 
circumstances.  If  no  timely  objection  is 
filed  with  respect  to  either  the  findings 
or  the  preliminary  order,  the  findings 
and/or  j)reliminary  order  will  become 
the  final  decision  of  the  Secretarv.  not 
subject  to  judicial  review. 
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§1986.107  Hearings. 

(a)  Fx(:e])t  as  provided  in  this  part, 
jiroceedings  will  he  conducted  in 
accordance  with  the  rules  ol  |)ractice 
and  ])rocedur(;  lor  adinini.strative 
hearings  before  the  Olfici!  of 
Adinini.strative  Law  jiidges.  codified  at 
.suhpart  A  of  jiart  18  of  tins  title. 

(h)  Upon  receipt  of  an  objection  and 
reiiuest  for  hearing,  the  (ihief 
Adinini.strative  Law  lodge  will  |)roin|)tly 
assign  the  case  to  an  ALJ  who  will 
notify  the  jiarties,  hv  certified  mail,  of 
the  day.  time,  and  jilace  of  hearing.  The 
hearing  is  to  commence  expeditiously, 
excejit  upon  a  showing  of  good  cause  or 
unless  otherwise  agreed  to  by  the 
parties.  Hearings  will  he  conducted  de 
novo  on  the  record.  ALJs  have  broad 
di.scretion  to  limit  discovery  in  order  to 
expedite  the  hearing. 

(c)  If  both  the  complainant  anil  the 
resjKmdent  object  to  the  findings  and/or 
order,  the  objections  will  he 
consolidated,  and  a  single  hearing  will 
he  conducted. 

(d)  Formal  rules  of  evidence  will  not 
ajiply.  hut  rules  or  principles  designed 
to  assure  production  of  the  mo.st 
jirohative  evidence  will  he  applied.  The 
AL)  may  exclude  evidence  that  is 
immaterial,  irrelevant,  or  unduly 
re])etitions. 

§  1986.108  Role  of  Federal  agencies. 

(a)(1)  The  complainant  and  the 
respondent  will  he  parties  in  everv 
jiroceeding.  In  any  case  in  which  the 
respondent  objects  to  the  findings  or  the 
|)reliminary  order,  the  Assistant 
.Secretary  ordinarily  will  be  the 
pro.secuting  jiarty.  In  any  other  ca.ses.  at 
the  Assistant  Secretarv’s  discretion,  the 
A.ssistant  Secretary  may  jiarticipate  as  a 
party  or  participate  as  amicais  curiae  at 
any  stage  of  the  jiroceeding.  'fliis  right 
to  jiarticijiate  includes,  hut  is  not 
limited  to.  the  right  to  jietition  for 
review  of  a  decision  of  an  Aid. 
including  a  decision  ajijiroving  or 
rejecting  a  .settlement  agreement 
between  the  comjilainant  and  the 
resjiondent. 

(2)  If  the  Assistant  .Secretary  a.ssumes 
the  role  of  jirosecuting  jiarty  in 
accordance  with  jiaragrajih  (a)(1)  of  this 
section,  he  or  she  may,  u|)on  written 
notice  to  the  AL)  or  the  Administrative 
Review  Hoard,  as  the  case  may  he,  and 
the  other  jiarties.  withdraw  as  the 
jirosecuting  jiarty  in  the  exercise  of 
jirosecutorial  discretion.  If  the  Assistant 
.Secretary  withdraws,  the  comjilainant 
will  become  the  jirosecuting  jiartv  and 
the  AL)  or  the  Administrative  Review 
Hoard,  as  the  case  may  be,  will  issue 
ajijirojiriale  orders  to  regulate  the  course 
of  future  jiroceedings. 


(3)  Cojiies  of  documents  in  all  cases 
shall  be  sent  to  all  jiarties.  or  if  they  are 
rejire.sented  hv  counsel,  to  the  latter.  In 
ca.ses  in  which  the  A.ssistant  Secretarv  is 
a  Jiarty,  cojiies  of  the  documents  shall 
he  sent  to  the  Regional  .Solicitor’s  Office 
rejire.senting  the  Assistant  .Secretary. 

(b)  'fhe  11..S.  (ioast  Ouard.  if  interested 
in  a  Jiroceeding,  may  jiarticijiate  as 
ainicns  curiae  at  any  time  in  the 
Jiroceeding,  at  its  di.scretion.  At  the 
recjnest  of  the  IJ..S.  (ioast  (luard.  cojiies 
of  all  documents  in  a  ca.se  must  he  sent 
to  that  agency,  whether  or  not  that 
agency  is  jiarticijiating  in  the 
Jiroceeding. 

§  1 986.1 09  Decisions  and  orders  of  the 
administrative  law  judge. 

(a)  The  decision  of  the  AL)  will 
contain  ajijirojiriate  findings, 
conclusions,  and  an  order  jiertaining  to 
the  remedies  jirovided  in  jiaragrajih  (d) 
of  this  section,  as  ajijirojiriate.  A 
determination  that  a  violation  has 
occurred  may  he  made  only  if  the 
comjilainant  has  demonstrated  hv  a 
jirejionderance  of  the  evidence  that 
jirotected  activity  was  a  contrihnting 
factor  in  the  adverse  action  alleged  in 
the  conuilaint. 

(b)  If  tne  comjilainant  or  the  Assistant 
.Secretary  has  satisfied  the  burden  set 
forth  in  the  jirior  jiaragrajih.  relief  may 
not  he  ordered  if  the  resjiondent 
demon.st rates  by  clear  and  convincing 
evidence  that  it  would  have  taken  the 
same  adver.se  action  in  the  absence  of 
anv  Jirotected  activitv. 

(c)  Neither  the  Assistant  .Secretarv's 
determination  to  dismi.ss  a  comjilaint 
without  comjiletiiig  an  investigation 
jiursuant  to  §  lt)8(i.l()4(e)  nor  the 
Assistant  .Secretary’s  determination  to 
jiroceed  with  an  investigation  is  subject 
to  review  by  the  ALJ,  and  a  comjilaint 
may  not  he  remanded  for  the 
comjiletion  of  an  investigation  or  for 
additional  findings  on  the  basis  that  a 
determination  to  dismiss  was  made  in 
error.  Rather,  if  there  otherwise  is 
jurisdiction,  the  AL)  will  hear  the  case 
on  the  merits  or  disjio.se  of  the  matter 
without  a  hearing  if  the  facts  and 
circumstances  warrant. 

(d) (1)  If  the  AL|  concludes  that  the 
resjiondent  has  violated  the  law,  the  AL) 
will  issue  an  order  that  will  riujuire, 
where  ajijirojiriate:  affirmative  action  to 
abate  the  violation,  reinstatement  of  the 
comjilainant  to  his  or  her  former 
jiosition,  with  the  same  comjiensation, 
terms,  conditions,  and  jirivileges  of  the 
comjilainant ’s  emjiloyment;  jiaymenl  of 
comjien.satory  damages  (back  jiay  with 
interest  and  comjiensation  for  anv 
sjiecial  damages  su.stained  as  a  result  of 
the  retaliation,  including  anv  litigation 
co.sts,  exjiert  witne.ss  fees,  and 


rea.sonahle  attorney  fees  which  the 
comjilainant  may  have  incurred);  and 
jiayment  of  jiunitive  damages  uji  to 
.S2.5().()()0.  Interest  on  hack  jiay  will  he 
calculated  using  the  interest  rate 
ajijilicalile  to  underjiayment  of  taxes 
under  2(j  t)..S.(;.  ()(j21  and  will  he 
i:omjiounded  daily. 

(2)  If  the  AL)  determines  that  the 
resjiondent  has  not  violated  the  law,  an 
order  will  he  i.ssued  denving  the 
comjilaint. 

(e)  The  decision  will  he  .served  ujion 
all  Jiarties  to  the  jiroceeding,  the 
A.ssistant  .Secretary,  and  the  A.ssoc:iate 
.Solicitor,  Division  of  Occujiational 
.Safety  and  Health.  IJ..S.  Dejiartment  of 
Labor.  Any  y\LJ’.s  decision  recjuiriug 
reinstatement  or  lifting  an  orcler  of 
reinstatement  by  the  A.s.si.stant  .Secretary 
will  be  effective  immediately  ujion 
receijit  of  the  decision  by  the 
resjiondent.  All  other  jiortions  of  the 
Aid’s  order  will  he  effective  14  days 
after  the  date  of  the  decision  unless  a 
timely  jietition  for  review  has  been  filed 
with  the  Adinini.strative  Review  Hoard 
(ARH),  U..S.  Dejiartment  of  Labor.  'I'he 
AL)  decision  will  become  the  final  order 
of  the  .Secretary  unless  a  jietition  for 
review  is  timely  filed  with  the  ARH  and 
the  ARH  accejits  the  decision  for  review. 

§1986.110  Decisions  and  orders  of  the 
Administrative  Review  Board. 

(a)  The  Assistant  .Secretary  or  any 
other  Jiarty  desiring  to  .seek  review, 
including  judicial  review,  of  a  decision 
of  the  AL)  must  file  a  written  jietition 
for  review  with  the  ARH.  which  has 
been  delegated  the  authority  to  act  for 
the  .Secretary  and  issue  final  decisions 
under  this  jiart.  The  jiarties  .should 
identify  in  their  jietitions  for  review  the 
legal  conclusions  or  orders  to  which 
they  object,  or  the  objections  may  be 
deemed  waived.  A  jietition  must  he 
filed  within  14  days  of  the  date  of  the 
decision  of  the  ALJ.  The  date  of  the 
jiostmark,  facsimile  transmittal,  or 
electronic  communication  transmittal 
will  he  considered  to  he  the  date  of 
filing;  if  the  jietition  is  filed  in  jierson, 
by  hand-delivery  or  other  means,  the 
Jietition  is  considered  filed  ujion 
receijit.  'I’he  jietition  nui.st  be  served  on 
all  Jiarties  and  on  the  (’.hief 
Administrative  Law  Judge  at  the  time  it 
is  filed  with  the  ARH.  (xijiies  of  the 
Jietition  for  review  and  all  briefs  must 
he  served  on  the  A.ssistant  .Secretarv 
and.  in  cases  in  which  the  Assistant 
.Secretarv  is  a  jiarty,  on  the  Associate 
.Solicitor,  Division  of  Occujiational 
.Safety  and  Health.  U..S.  Dejiartment  of 
Labor. 

(h)  If  a  timely  jietition  for  review  is 
filed  Jiursuant  to  jiaragrajih  (a)  of  this 
section,  the  decision  of  the  ALJ  will 
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Ixicome  th(;  final  order  of  the  Secretary 
iinle.ss  the  ARB,  witliin  30  days  of  tlie 
filing  of  the  jxitition,  issues  an  order 
notifying  the  parties  tliat  the  case  has 
he(!n  accepted  h)r  review.  If  a  c:a.se  is 
accepted  for  review,  the  decision  of  the 
Al.J  will  he  inojKM'ative  unless  and  until 
tlu!  ARB  i.ssnes  an  order  adopting  the 
decision.  exce])t  that  any  order  of 
reinstatement  will  he  effective  while 
nu'iew  is  conducted  by  the  ARB  unless 
the  ARB  grants  a  motion  hy  the 
respondent  to  stay  that  order  based  on 
exceptional  circumstances.  The  ARB 
will  specify  the  terms  under  which  anv 
briefs  are  to  he  filed.  The  ARB  will 
review  the  factual  determinations  of  the 
ALJ  under  the  substantial  evidence 
•Standard.  If  no  timely  i)etition  for 
review  is  filed,  or  the  ARB  denies 
review,  the  decision  of  the  AIJ  will 
become  the  final  order  of  the  Secretary. 

If  no  timely  petition  for  review  is  filed, 
the  resulting  final  order  is  not  subject  to 
judicial  review. 

(c)  The  final  decision  of  the  ARB  will 
lx;  issued  within  120  days  of  the 
conclusion  of  the  hearing,  which  will  he 
deemed  to  he  14  days  after  the  date  of 
the  decision  of  the  AL),  unless  a  motion 
for  reconsideration  has  been  filed  with 
the  ALJ  in  the  interim.  In  such  case;,  the 
conclusion  of  the  hearing  is  the  date  the 
motion  for  reconsid(;ration  is  ruled 
upon  f)r  14  days  after  a  new  d(;ci.sion  is 
issued.  The  ARB’s  final  decision  will  he 
.served  upt)n  all  parties  and  the  (ihief 
Administrative  Law  lodge  by  mail.  'Lhe 
final  decision  also  will  he  .served  on  the 
Assistant  Secr(;tary  and  on  the  Associate 
Solicitor,  Division  of  ()c(ai])ational 
Safety  and  Health,  U.S.  Department  of 
Labor,  even  if  the  Assistant  Secretary  is 
not  a  party. 

(d)  If  the  ARB  concludes  that  the 
re.si)ondent  has  violated  the  law,  the 
ARB  will  issue  a  final  order  providing 
relief  to  the  complainant.  The  final 
order  will  recpiire.  where  appropriate: 
affirmative  action  to  abate  the  violation; 
r(;instatement  of  the  complainant  to  his 
or  her  former  jxjsition.  with  the  same 
compensation,  terms,  conditions,  and 
])rivileges  of  the  com])lainant’.s 
emi)loyment;  payment  of  comjjensatorv 
damages  (backpay  with  interest  and 
compensation  for  any  special  damages 
sustained  as  a  result  of  the  retaliation, 
including  any  litigation  costs,  ex|)ert 
witness  fees,  and  reasonable  attorney 
fees  the  com])lainant  may  have 
incurred):  and  payment  of  punitixa; 
damages  up  to  $25(),()()().  Interest  on 
backpay  will  he  calculated  using  the 
interest  rate  applicable  to  underpayment 
of  taxes  under  28  ll.S.fi.  8(521  and  will 
he  comj)ounded  daily. 

(e)  If  the  ARB  determines  that  the 
respondent  has  not  violated  the  law,  an 


order  will  he  issued  denying  the 
complaint. 

Subpart  C — Miscellaneous  Provisions 

§  1 986.1 1 1  Withdrawal  of  SPA  complaints, 
findings,  objections,  and  petitions  for 
review;  settlement. 

(a)  At  any  time  prior  to  the  filing  of 
objections  to  the  Assistant  Secretary’s 
findings  and/or  ])reliminary  order,  a 
com])lainant  may  withdraw  his  or  her 
complaint  by  notifying  the  Assistant 
Secretary,  orally  or  in  writing,  of  his  or 
her  withdrawal.  The  Assistant  Secretary 
then  will  confirm  in  writing  the 
complainant’s  desire  to  withdraw  and 
determine  whether  to  approve  the 
withdrawal.  The  Assistant  Secretary 
will  notify  the  parties  (and  each  party’s 
legal  counsel  if  the  party  is  represented 
by  counsel)  of  the  ajjproval  of  anv 
withdrawal.  If  the  com])laint  is 
withdrawn  hecau.se  of  settlement,  the 
settlement  must  he  submitted  for 
approval  in  accordance  with  paragra])h 
(d)  of  this  section.  A  com|)lainant  may 
not  withdraw  his  or  her  complaint  after 
the  filing  of  objections  to  the  Assistant 
Secretary’s  findings  and/or  ])reliminarv 
order. 

(h)  The  A.ssistant  Secretary  may 
withdraw  tin;  findings  and/or  a 
preliminary  order  at  any  time  before  the 
expiration  of  the  3()-day  objection 
j)(;riod  ile.scrihed  in  §1888.1015, 
provid(;d  that  no  objection  has  been 
filed  yet,  and  suhstitutf;  new  findings 
and/or  a  new  preliminary  order.  The 
date  of  the  recei])t  of  the  substituted 
findings  or  order  will  begin  a  new  30- 
day  objection  i)eriod. 

(c)  At  any  time  before  the  A.ssistant 
Secretary’s  findings  and/or  preliminary 
order  become  final,  a  party  mav 
withdraw  objections  to  the  Assistant 
Secretary’s  findings  and/or  preliminarv 
order  by  filing  a  written  withdrawal 
with  the  AL).  If  a  case  is  on  review  with 
the  ARB,  a  party  may  withdraw  a 
petition  for  review  of  an  ALJ’s  decision 
at  any  time  before  that  decision  becomes 
final  by  filing  a  written  withdrawal  with 
the  ARB.  The  ALJ  or  the  ARB,  as  the 
case;  may  he.  will  determine  whether  to 
approve  the  withdrawal  of  the 
objections  or  the  petition  for  review.  If 
the  ALJ  approves  a  r(;(iue.st  to  withdraw 
objections  to  the  Assistant  Secretary’s 
findings  and/or  order,  and  there  are  no 
oth(;r  pending  objections,  the  Assi.stant 
Secretary’s  findings  and/or  order  will 
h(;come  the  final  order  of  the  Secretary. 
If  the  ARB  a])])rove.s  a  r(;(pie.st  to 
withdraw  a  })etition  for  review  of  an  ALJ 
decision,  and  there  are  no  other  jjending 
petitions  for  review  of  that  decision,  the 
ALJ’s  decision  will  become  the  final 
order  of  the  Secretary.  If  objections  or  a 


petition  for  review  are  withdrawn 
lx;cause  of  .settlement,  the  settlement 
mu.st  he  submitted  for  a])j)roval  in 
accordance  with  paragra])h  (d)  of  this 
.section. 

(d) (1)  /n\'e.s/jgo/h'e  .se/Z/emenfs.  At  any 
time  after  the  filing  of  a  SPA  complaint 
and  before  the  findings  and/or  order  an; 
objected  to  or  hecc)me  a  final  order  hv 
op(;ration  of  law.  the  case  may  he  .settl(;d 
if  the  A.ssistant  Secretary,  the 
complainant,  and  the  resj)ondent  agree 
to  a  .settl(;ment.  The  Assi.stant 
S(;cretary’.s  approval  of  a  settlement 
reached  hy  the  r(;.spondent  and  the 
complainant  demonstrates  tin;  Assistant 
Secretary’s  consent  and  achieves  the 
consent  of  all  three  ]Kirties. 

(2)  Adjiidicatorv  SHttlfiwenls.  At  anv 
time  after  the  filing  of  objections  to  the 
Assistant  Secretary’s  findings  and/or 
order,  the  case  may  he  settled  if  the 
])articipating  parties  agree  to  a 
.settlement  and  the  settlement  is 
aj)proved  hy  the  ALJ  if  the  ca.se  is  hefon; 
the  ALJ  or  hy  the  ARB.  if  the  ARB  has 
accepted  the  case  for  re\'i(;w.  A  copy  of 
the  settlement  will  he  filed  with  the  ALJ 
or  the  ARB  as  the  ca.se  may  he. 

(e)  Any  settlement  a|)]3roved  hy  the 
A.ssistant  Secretary,  the  ALJ,  or  the  ARB 
will  constitute  the  final  order  of  the 
S(;cretarv  and  may  lx;  enforced  in  a 
United  .States  district  court  ])ur.suant  to 
48  lI..S.(i.  311().5(e).  as  incor])orated  hv 
48  II.S.U.  2114(1)). 

§  1 986.1 12  Judicial  review. 

(a)  Within  80  days  after  the  issnanci; 
of  a  final  ord(;r  under  §§  1888.108  and 
1888.110,  any  per.son  aclversely  affected 
or  aggrieved  hy  the  order  may  Pde  a 
petition  for  review  of  the  order  in  the 
United  States  Court  of  A})peals  for  the 
circuit  in  which  the  violation  allegedly 
occurred  or  the  circuit  in  which  the 
com))lainant  resided  on  tin;  date  of  the 
violation. 

(h)  A  final  order  is  not  subject  to 
judicial  review  in  anv  criminal  or  other 
civil  proceeding. 

(c)  If  a  timely  petition  for  n;view  is 
filed,  tin;  record  of  a  case,  including  the 
record  of  ])roceeding.s  h(;fore  the  ALJ. 
will  he  transmitted  hy  the  ARB,  or  the 
ALJ.  as  the  case  may  he.  to  the 
appro])riate  court  pursuant  to  the 
Federal  Rides  of  Ajipellate  Proceduri; 
and  the  local  rules  of  such  court. 

§1986.113  Judicial  enforcement. 

Whenever  any  person  has  faih;d  to 
comply  with  a  jireliminary  order  of 
reinstatement  or  a  final  order,  including 
one  ap|)roving  a  .settlement  agreement 
issued  under  .SPA.  the  .Secretary  may 
file  a  civil  action  seeking  enforcement  of 
the  order  in  the  United  .States  district 
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court  for  the  district  in  which  the 
violation  was  found  to  have  occiirnul. 

§  1986.1 1 4  District  court  jurisdiction  of 
retaliation  complaints  under  SPA. 

(a)  If  there  is  no  final  order  of  tlie 
.Siuaetarv.  210  days  have  pas.sed  since 
the  filing  of  tlie  complaint,  and  there  is 
no  showing  that  there  lias  been  delay 
due  to  the  had  faith  of  the  complainant, 
the  com|)lainant  may  firing  an  action  at 
law  or  equity  for  de  novo  review  in  the 
appropriate  district  court  of  the  United 
States,  which  will  have  jurisdiction  over 
such  an  action  without  regard  to  the 
amount  in  controversy.  The  action  shall, 
at  the  request  of  either  jiartv  to  such 
action,  he  trieil  hy  the  court  with  a  jury. 

(h)  Within  seven  davs  after  filing  a 
complaint  in  federal  court,  a 
complainant  mu.st  file  with  the 
A.ssistant  Secretary,  the  ALJ.  or  the  ARB. 
depending  on  where  the  proceetiing  is 
jiending.  a  cojiy  of  the  file-stamped 
complaint.  A  copy  of  the  complaint  also 
must  he  .served  on  the  O.SHA  official 
who  issued  the  findings  and/or 
jireliminarv  order,  the  Assistant 
.Secretary,  and  the  As.sociate  .Solicitor, 
Division  of  Occiqiational  .Safetv  and 
Health.  U..S.  Department  of  Labor. 

§1986.115  Special  circumstances;  waiver 
of  rules. 

In  sjiecial  circumstances  not 
contenqilated  hy  the  provisions  ofthe.se 
rules,  or  for  good  cause  shown,  the  AL) 
or  the  ARB  on  review  may.  iqion 
application,  after  thnu;  davs  notice  to  all 
parties,  waive  any  rule  or  issue  such 
orders  as  justice  or  the  administration  of 
.SPA  requires. 

|FK  Doc.  2(n:i-02.s:ii)  I-'ilod  2-.">-i:i:  ;im| 

BILLING  CODE  4510-26-P 


POSTAL  SERVICE 
39  CFR  Part  501 

Authorization  To  Manufacture  and 
Distribute  Postage  Evidencing 
Systems;  Discontinued  Indicia 

agency:  Postal  .Service' 

ACTION:  Final  rule. 

SUMMARY:  The  Postal  .Service  is 
amending  the  rules  concerning  the 
manufacture  and  di.sirihntion  of  postage 
evidencing  sy.stems  to  clarify  that 
effective  )anuary  1. 201  (j.  all  postage 
evidencing  systems  (postage  meters  and 
PU  Postage*'  products)  will  he  retpiired 
to  j)roduce  Information-Based  Indicia 
(IBI)  or  Intelligent  Mail**  Indicia  (IMl) 
for  evidence  of  pre-paid  postage,  and 
that  indicia  from  noncciinjiliant  .svstems 
will  not  he  recognized  as  valid  po.stage. 
DATES:  EZ/ecf/i’e  do/e;  Januarv  1, 2010. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mario  Ivey,  Business  Programs 
.Specialist.  Pavment  Technologv,  II. .S. 
Po.stal  .Service.  (202)  208-7013.' 
SUPPLEMENTARY  INFORMATION:  In  I'lOO, 
the  Postal  .Service  introduced  the 
Information  Based  Indicia  Program 
(IBIP).  Under  IBIP,  postage  evidencing 
sy.stems  submitted  for  Postal  .Service  test 
and  evalualitm  were  retiuinnl  to 
produce  IBI — digital  indicia  that  use  a 
two-dimensional  (2-D)  barcode.  In 
2012,  the  next  generation  of  ])ostage 
evidencing  was  introduced  tlirough  the 
publication  of  the  IMl  j)erformance 
caiteria.  Both  IBI  and  IMl  contain  a  2- 
D  barcode  that  includes  revenue 
security-related  data  elements  and 
product  ami  .service  information. 

On  )uly  13,  2012.  the  Po.stal  Service 
j)ul)lished  a  proposed  rule  (77  FR 
41330)  stating  that  after  )anuary  1. 2010, 
all  postage  evidem;ing  systems  (po.stage 
meters  and  PU  Po.stage  products)  will  he 
recpiired  to  ])roduce  IBl  or  IMl  for 
evidence  of  |)re-])aid  |)ostage.  Indicia 
from  po.stage  evidencing  .systems  that 
are  not  IBI-compliant  or  IMl-compliant 
will  not  he  recognized  as  valid  after 
December  31, 201.5.  The  following 
amendment  to  30  Uf'R  ])art  501  is 
intended  to  clarify  that  nonconq)liant 
indicia  will  he  decertified,  and  will  not 
he  recognized  as  valid  after  that  date. 

One  comment  was  received.  The 
vendor  understands  the  need  to 
implement  such  changes  to  maintain 
revenue  protection  and  accountahilitv. 
However,  hy  discontinuing  the  non-lBl 
or  non-lMl  indicia  over  such  a  short 
period  of  lime  it  would  put  them  at  risk 
in  the  market  due  to  the  amount  of 
resources  needed  to  complete  iqigrading 
their  customers  in  just  3  years. 

Our  response  noted  that  this  proposed 
rule  was  expected  over  the  past  several 
years,  since  the  Po.stal  .Service  has 
discu.ssed  with  the  industry  the  need  to 
discontinue  the.se  indicia.  .Since  the 
introduction  of  the  IBI,  the  Po.stal 
Service  has  made  significant  investment 
in  infrastructure  to  enhance  the  revenue 
security  and  processing  of  the  mail. 
Po.stage  meter  indicia  that  do  not  hear 
an  IBI  or  IMI  indicia  are  inconsistent 
with  these  enhanced  sy.stems  and 
])roce.sse.s  and  pose  a  tlireat  to  their 
effectiveness.  Also,  they  do  not  have  the 
enhanced  revenue  securitv  features 
nuiuired  under  today’s  |)erformance 
criteria.  Recent  experiences  have 
demon.strated  that  the.se  meters  pose 
revenue  risks  to  the  Postal  .Sia  vice. 

In  addition,  metering  systems 
])roducing  non-IBl  or  IMl  do  not  provide 
the  Postal  .Service  and  its  cu.slomers  the 
product  level  and  mail  processing 
visibility  needed  to  manage  business  in 
today’s  information  rich  environment. 


(uven  the.se  compelling  reasons,  the 
Postal  .Service  does  not  intend  to  delay 
the  discontinuance  of  non-lBI  or  IMI 
beyond  December  31. 2015.  VVe  believe 
this  date  (about  3  years  in  the  future) 
])rovides  the  be.st  compromise  for  all 
parlies  impacted  by  this  ruling. 

List  of  Subjects  in  39  UFR  Part  501 
Po.stal  .Service. 

Accordinglv,  the  Postal  .Servic;e 
amends  30  UFR  ])arl  501  as  follows: 

PART  501— AUTHORIZATION  TO 
MANUFACTURE  AND  DISTRIBUTE 
POSTAGE  EVIDENCING  SYSTEMS 

■  1 .  The  authority  citation  for  30  UFR 
part  501  continues  to  read  as  follows: 

Authority:  5  LI..S.U.  .5.52(a):  3!)  U..S.U.  101. 
401. 4():j.  41)4.  410.  2001. 2005.  Inspoclor 
UoiKiral  Act  of  1978.  as  aiiKMidiul  (Puli.  L.  95- 
452.  as  amended):  5  U..S.U.  Aj)p.  3. 

■  2.  Add  §  501.20  to  read  as  follows: 

§501.20  Discontinued  Postage  Evidencing 
Indicia. 

(a)  Dec’er/y/Ved  indicia  (evidence  of 
jae-paid  po.stage)  are  indicia  that  have 
l)een  withdrawn  by  the  Po.stal  .Service  as 
valid  forms  of  po.stage  evidence  through 
])ublication  by  the  Po.stal  .Service  in  the 
Federal  Register,  or  by  voluntary 
withdrawal  undertaken  bv  the  jirovider. 

(h)  Fffective  )amiary  1, 2010.  all 
Po.stage  Evidencing  .Systems  (po.stage 
meters  and  PU  Postage  products)  will  be 
recpiired  to  ])roduce  Information-Based 
Indicia  (IBl)  or  Intelligent  Mail  Indicia 
(IMI)  for  (U'idence  of  ))re-])aid  postage. 
Non-IBl  and  non-IMI  indicia  will  be 
decertified  effective  )anuary  1,  2010, 
and  may  not  be  u.sed  as  a  valid  form  of 
postage  evidence.  These  decertified 
indicia  will  not  be  recognized  as  valid 
po.stage  after  December  31, 2015. 

Stanley  F.  Mires, 

Allomcy.  Legal  Policy  &  Lagislalive  Advice. 
IKK  Doc.  2013-02514  Filed  2-5-13:  8:45  am) 
BILLING  CODE  7710-12-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OPP-2011-0104;  FRL-9363-1] 

40  CFR  Part  180 

Endosulfan;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Order  ree.stablishing  tolerance. 

SUMMARY:  EPA  has  granted  an  objection 
to  the  timing  of  the  revocation  of  the 
tolerance  for  endosulfan  on  tea.  The 
objection  was  filed  by  the  Uhamber  of 
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("oinmoree  of  Zliejiang  Intornational  Tea 
Industry.  VVitli  this  docuinent.  FI’A  is 
ainending  the  tolerances  for  endosnlfan 
to  reestal)lish  a  tiiiKi-liinitiul  tolerance 
for  r(;si(hies  on  tea. 

DATES:  't  his  docninent  is  effective! 
Fiihrnary  8,  201 3. 

ADDRESSES:  The  docket  for  this  action, 
identified  hy  docket  identification  (111) 
numher  Fl^A-IlQ-()lM’-2()  ri-01()4,  is 
available  at  http://\\’\v\v.r(^gul(iiions.p,ov 
or  at  the  Office  of  Pesticide  Programs 
Regulatory  Public  Docket  (OPP  Docket) 
in  the  Environmental  Protee:tion  Agenev 
Docket  Cienter  (EPA/DC).  EPA  West 
Bldg.,  Rm.  3334.  1301  (ionstitntion  Ave. 
NW.,  Washington,  DO  20400-0001.  The 
Public  Reading  Room  is  open  from  8:30 
a.m.  to  4:30  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
tele|)hone  nninher  for  the  Public 
Reading  Room  is  (202)  500-1744,  and 
the  tele))hone  nnmher  for  the  OPP 
Docket  is  (703)  305-5805.  Please  review 
the  visitor  instructions  and  additional 
information  about  the  docket  available 
at  http:/ /\v\vw.(ipa.p,ov/dockets. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andr(!a  Mojica.  Pe.sticide  Reevahiation 
Division  (7508P),  Office  of  Pestic:ide 
Programs,  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave.  NW., 
Washington.  DO,  20400-0001;  telephone 
nnmh(!r:  (703)  308-0122;  fax  nnmher: 
(703)  308-8005:  email  addre.ss: 
nioji(:(i.(in(h'(Hi@(:})(i.^ov. 

SUPPLEMENTARY  INFORMATION: 

I.  (hmeral  Information 

A.  Docs  this  action  applv  to  me? 

In  this  document  EPA  grants  an 
objection  by  the  Chamber  of  Commerce 
of  Zhejiang  International  Tea  Industry  to 
the  timing  of  a  revocation  action 
c:oncerning  the  endosnlfan  tolerance  on 
tea.  This  action  may  also  he  of  intere.st 
to  agricultural  producers,  food 
manufacturers,  or  jjesticide 
manufacturers.  The  following  li.st  of 
North  Anuirican  Industrial 
Classification  Sy.stem  (NAICS)  codes  is 
not  intended  to  he  exhaustive,  hut  rather 
jjrovides  a  guide  to  help  readers 
determiue  whether  this  document 
applies  to  tlumi.  Potentially  affected 
entities  may  include: 

•  Crop  Production  (NAICS  code  111). 

•  Animal  Production  (NAICS  code 

112). 

•  Food  Manufacturing  (NAICS  code 
311). 

•  Pe.sticide  Manufacturing  (NAICS 
code  32532). 

B.  How  can  I  get  copies  of  this  docninent 
and  other  related  information? 

The  docket  for  this  ac.tion.  identified 
by  docket  identification  (ID)  number 


EPA-HQ-C)1’P-2()11-()1()4.  is  available 
at  http://www.regidations.gov  or  at  the 
Office  of  Pesticide  Programs  Regulatorv 
Public:  Dot:ket  (OPP  Dockcit)  in  the 
Environmental  Protection  Agenev 
Docket  Center  (EPA/DC),  EPA  We.st 
Bldg.,  Rm.  3334,  1301  Constitution  Ave. 
NW.,  Washington.  DC  2()400-()()()l .  The 
Public  Rcxidiug  Room  is  open  from  8:30 
a.m.  to  4:30  j).m..  Monday  through 
F’riday.  excluding  legal  holidays.  The 
telephone  numbc:r  for  the  Public 
Reading  Room  is  (202)  500-1744,  and 
the  telephone  number  for  the  OPl’ 

Dockcit  is  (703)  305-5805.  Plcia.se  review 
the  visitor  instructions  and  additional 
information  about  the  doc;ket  available 
at  http://www.epa.gov/dockets.  The 
electronic  version  of  EPA’s  tolerance 
rt!gulations  in  40  CiFR  part  180  are 
availal)le  through  the  Covernmeut 
Printing  Office’s  e-CFR  site  at  http:// 
www.gpoaccess.gov/ecfr. 

II.  Response  to  OI)ier:tion 

A.  What  action  is  the  Agenev  taking? 

Ill  this  order,  EPA  grants  the  objection 
of  the  Chamber  of  (Commerce  of 
Zhejiang  International  Tea  Industry 
("Zhejiaug  Chamher  of  Commerce”)  to 
the  immediate  revocation  of  the 
tolerance.  On  May  4,  2011,  EPA 
proposed  to  revoke  all  tolerances  for 
endosnlfan  (70  FR  25281)  (FRI,-8870- 
4).  Many  of  the  tolerances  were  not 
jiroposed  to  he  revoked  immediately  hut 
had  proposcul  revocation  datexs  from  1  to 
5  years  in  the  future  to  alhnv  ])hase-ont 
of  endosnlfan.  However,  as  to  the  tea 
tolerance,  EPA  |)roposed  immediate 
revocation  based  u|)on  the  fact  that 
“Itlhere  are  no  active  registrations  for 
use  of  endosnlfan  in  the  United  States 
for  growing  tea  aiul  there  may  never 
have  been  one.”  EPA  concluded  that 
"these  tolerances  are  no  longer  needed 
and  should  he  revoked.”  EPA  received 
no  c;onuuent,s  on  propo.sed  revocation  of 
the  tea  tolerance  and  accordingly,  the 
tolerance  was  revoked  on  September  14, 
2011  (70  FR  50048)  (FRI, -8883-9). 

The  Zhejiang  Chamber  of  Commerce 
filed  a  timely  ohj(!Ction  to  EPA’s  action 
noting  that  endosnlfan  has  been  used  in 
China  tea  jjrodnction.  While  the 
Zhejiang  Chamber  of  Commerce  agrees 
with  the  phase  out  of  endosnlfan,  it 
asserts  that  for  tea.  similar  to  other 
cro]).s,  additional  time  is  needed  to 
transition  to  an  alt(!rnative  to 
endosnlfan.  The  Zhejiang  (Chamber  of 
Ciommerce  .seeks  a  phase  out  period  not 
to  exc(!ed  5  ytxirs.  Finally,  the  Zhejiang 
(ihamher  of  Commerce  indicates  that  it 
did  not  comment  on  the  j)rojx).sed  rule 
because  EPA  failed  to  follow  established 
procedures  for  providing  notice  of  such 
proj)o,sed  actions  under  the  World  Trade 


Organization  (WTO).  The  Zhejiang 
Chamher  of  Commerce  objection  can  l)e 
found  in  docket  numher  EPA-HQ-OPP- 
201 1-0104  at  http:// 
w'ww.regnlat  ions.gov. 

After  having  revieweil  this  objection, 
liPA  finds  that  it  erred  in  basing  its 
immediate!  revocation  of  the  tea 
tolerance  on  the  fact  that  there  are  no 
registrations  for  use  of  endosnlfan  on  tea 
in  the  IJniteul  States.  Tea  is  not  widelv 
grown  in  the  United  States  and  the  tea 
tolerance  served  as  an  ‘‘im))ort” 
tolerance  to  allow  im])ortalion  of  tea 
grown  in  foreign  counties  to  the  United 
States.  However.  EPA  believes  that 
revocation,  albeit  on  a  different 
timeframe,  is  still  ajjjjropriate  hecan.se 
the  objector  has  indicated  that  China 
intends  to  ])ha.se  out  use  of  endosnlfan 
on  tea. 

Accordingly,  consistent  with  the 
j)ha.se  out  of  tolerances  for  pineapple, 
strawberry,  animal  ear  tag  and 
veg(!tables  grown  for  seed  n.s(!s,  El^A  is 
granting  the  ol)jection  and  re-instating 
the  tea  tolerance  with  an  expiration  date 
of  )nly  31,  2010.  This  date,  which  is 
consistent  with  the  objections,  allows 
time  for  pha.se  out  of  endosnlfan  and 
transition  to  alternatives  as  w{!ll  as  for 
treat(!d  commodities  to  clear  the 
channels  of  trade.  Although  EPA  would 
not  normally  consichn' an  objection  that 
could  have  been,  but  was  not,  filed  as 
a  comment,  EPA  believes  an  excej)tion 
is  a])propriate  here  given  EPA’s  failure 
to  provide  proper  notice  of  the  propo.sed 
revocation  under  WTO  procedures  to 
the  foreign  community. 

The  granting  of  this  objection  is  in 
response  to  an  objec:tion  calling  to  EPA’s 
attention  an  error  in  the  basis  for  the 
original  action  to  revoke  the  tea 
tolerance.  Cranting  the  objection  does 
not  indicate  that  EPA  has  re-examined 
the  endosnlfan  tea  tolerance  and  found 
it  to  he  in  accord  with  the  statutory 
standards  of  the  Federal  F’ood,  Drug  and 
Cosmetic  Act  (FFDCA)  .section  408.  EPA 
may  in  the  future  initiate  revocation 
|)roceeding.s  as  to  this  tolerance  on  other 
grounds. 

B.  What  is  the  Agenev’s  aiithoritv  for 
taking  this  action? 

Final  rules  issued  iiiider  section 
4()8(d)(4)(i)  are  subject  to  a  statntorily- 
created  admini.strative  review  pn)ce,ss 
(21  U.S.C.  340a(g)(2)).  Any  junson  may 
iil(!  ohj(!ction.s  to  a  section  4()8(d)(4)(iii) 
order  with  EPA  and  recpiest  a  hearing  on 
those  objections.  EPA  is  retjuired  by 
.section  408(g)(2)(C)  to  issue  a  final  order 
resolving  the  objections  to  the  section 
408(d)(4)(iii)  order  (21  U.S.C. 
340a(g)(2)(C)). 
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III.  Regulatory  Assessment 
K(H|iiin‘inents 

This  action  announces  the  Agency's 
final  order  regarding  objections  filed 
under  section  408  ol  FFIICA.  As  such, 
this  action  is  an  adjudication  and  not  a 
rule.  Under  the  Administrative 
Rrocedures  Act  (AFA).  orders  are 
expressly  excluded  from  tin;  definition 
of  a  rule.  (.5  l!..S.{].  .5.51(4)).  The 
regulatory  a.ss(!s.sment  re(|nirement.s 
im])osed  on  rulemaking  do  not. 
therefore,  apply  to  this  action. 

A.  Exocutivu  Order  end  Executive 

Order  13563 

Because  this  order  is  not  a  “regulatory 
action"  as  that  term  is  defined  in 
Executive  Order  12800  entitled 
“Regulatory  Planning  and  Review"  (58 
FR  517.35.  October  4.  1993).  this  action 
is  not  sul)j(!ct  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
Executive  Orders  12800  and  13503 
entitled  "Improving  Regulation  and 
Regulatory  Review"  (70  FR  3821. 
january  21. 201 1). 

B.  Pupern  ork  Bediiclion  Act 

This  action  does  not  contain  any 
information  collections  subject  to  OMB 
aj)proval  umhir  the  Paperwork 
Rculuction  Act  (PRA).  44  U.S.O.  3501  et 
see]. 

O.  Betpilutoiv  Elexihilitv  Act 

.Since  this  onhir  is  not  a  rule  under 
the  APA  (5  l)..S.C;.  551(4)).  and  does  not 
r(!(|uire  the  issuance  of  a  propt)sed  rule, 
the  recpiirements  of  the  Regulatorv 
Flexibility  Act  (RFA)  (5  II..S.C.  001  et 
se(].]  do  not  aj)j)ly. 

/^.  Ihifunded  Mandates  Reform  Act:  and 
Executive  Orders  13132.  and  13175 

'rhis  order  directly  regulates  growers, 
food  jjroce.ssors.  food  handlers  and  food 
retailers,  not  .States  or  tribes:  nor  does 
this  action  alter  the  relationships  or 
distribution  of  jjower  and 
responsibilities  estahli.shed  by  (k)ngress 
in  the  jireemption  provisions  of  section 


408(n)(4)  of  I'FDUA.  As  such,  the 
Agency  has  determ imul  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States  or  tribal  govcMiiments.  on  the 
relationshi])  between  the  national 
government  and  the  .States  or  tribal 
governnumts.  or  on  tin;  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  or  between 
the  F(;deral  Govtirnment  and  Indian 
trib(!s.  Thus,  the  Agency  has  detin  inimid 
that  Executive  Order  13132  entitled 
“Fiideralism”  (84  FR  43255,  Augu.st  10, 
1999)  and  Executive  Order  13175 
entitled  “C'.onsultation  and  (’.oordination 
with  Indian  Tribal  (iovernments"  (85  FR 
87249,  November  9,  2000)  do  not  applv 
to  this  order.  In  addition,  this  order  does 
not  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
de.scribed  under  Title  II  of  the  Unfunded 
Mandates  Reform  Act  (UMRA)  (2  U..S.C. 
1531-1538). 

E.  Executive  Orders  13045.  13211  and 
12803 

As  indicated  previously,  this  action  is 
not  a  “regulatory  action”  as  (hd’ined  by 
Executive  Order  12888.  As  a  nisult.  this 
action  is  not  subjcjct  to  Executive  Order 
13045,  entitled  “Protection  of  (Children 
from  Environmental  Health  Risks  and 
.Safety  Risks",  (82  FR  19885,  A])ril  23. 
1997)  and  Executive  Order  13211 
entitled  “Actions  Goncerning 
Regulations  That  .Significantly  Affect 
Energy  .Su])ply.  Distribution,  or  Use", 
(88  FR  28355,' May  22.  2001).  In 
addition,  this  order  also  does  not 
r(K|uire  any  .sj)ecial  considerations 
under  Executive  Order  12898  entithul 
"Federal  Actions  to  Addre.ss 
Environmental  justice  in  Minority 
Populations  and  Low-Income 
Populations”  (59  FR  7829,  Februarv  18, 
1994). 

F.  National  Teclinologv  Transfer  and 
Advancement  Act 

This  action  does  not  involve  any 
technical  .standards  that  would  nupiire 
Agency  consideration  of  voluntarv 


consensus  .standards  pursuant  to  .section 
12(d)  of  the  National  Tec:hnology 
Transfer  and  Advancement  Act 
(NTTAA).  (15  U.S.G.  272  note). 

IV.  Gongressional  Review  Af;t 

The  Gongn!.ssional  Review  Act.  5 
U.S.G.  801  et  seq.  does  not  apply 
because  this  action  is  not  a  rule  as  that 
term  is  defined  in  5  U..S.(;.  804(3). 

List  of  Subjects  in  40  C3‘’R  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricidtural  commodities.  Pesticides 
and  jjests,  Re])orting  and  recordkee])ing 
RKpiirements. 

llatod;  (aiuiary  24,  2013. 

.Sifiven  llraclburv. 

Director.  Office  of  Pesticide  Progroiiis. 

Therefore,  40  (^FR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

■  1.  The  authority  citation  for  jiart  180 
continues  to  read  as  follows: 

Authority:  21  321((i).  34(ia  and  371. 

■  2.  .Section  180.182  is  amended  as 
follows: 

■  i.  Redesignate  j)aragraph  (a) 
introductory  text  and  the  table  as 
paragraph  (a)(1):  and 

■  ii.  Add  ])aragraph  (a)(2). 

The  addition  reads  as  follows: 

§180.182  Endosulfan;  tolerances  for 
residues. 

(a)  *  *  * 

(2)  A  tolerance  is  established  for  the 
combined  residues  of  the  insecticide 
endosulfan,  8,7.8.9,10.10-hexachloro- 
1..5..5a.8,9,9a-hexahydro-8.9-methano-2, 
4,3-benzodioxathiej)in-3-oxide  (alpha 
and  beta  isomers),  and  its  metabolite 
endosulfan  sulfate,  8,7,8,9,10,10- 
hexachloro-1  ,.5..5a.8,9,9a-hexahydro-8,9- 
methano-2,  4,3-benzodioxathiepin-3,3- 
dioxide  in  or  on  the  commodity  in  the 
following  table: 


Expiration/ 

Commodity 

Parts  per  million 

revocation 

date 

Tea,  dried  . 

24  (reflecting  less  than  0.1  ppm  in  beverage  tea)  resulting  from  application  of  the  insecticide  to  gro\w- 
ing  tea. 

7/31/16 

*  * 


•k  ic 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  180 

[EPA-HQ-OPP-201 0-031 1 ;  FRL-9374-9] 

Thiacloprid;  Pesticide  Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  residues  of  thiacloprid  in 
or  on  pepj)er:  cherry  suhgroii])  12-1 2 A; 
pinich  subgroup  12-1211;  and  ])linn 
suhgrou])  12-12C.  Internigional 
Research  Project  Number  4  (lR-4] 
recpiested  the  stone  fruit  tolerance  and 
Bayer  CropSi;ienco  re(]iiested  the  ])epj)i!r 
tolerance  under  the  Fetleral  Food,  Drug, 
and  Cosmetic  Act  (FFD(iA). 

DATES:  This  regulation  is  effective 
February  (i,  2013.  Objections  and 
nHjuests  for  hearings  must  he  received 
on  or  before  April  8.  2013,  and  must  he 
filed  in  accordance  with  the  in.structions 
])rovided  in  40  CFR  part  178  (see  ahso 
Unit  l.C.  of  the  SUPPLEMENTARY 
INFORMATION). 

ADDRESSES:  The  docket  for  this  action, 
identified  by  docket  identification  (ID) 
number  EPA-11Q-()PP-2010-0311.  is 
available  at  hitp://\\’\\’\\’.r(;giilci1ions.gov 
or  at  the  Office  of  Pesticide  Programs 
Regulatory  Public  Docket  (OPP  Docket) 
in  the  Environmental  Protection  Agencv 
Docket  Center  (EPA/DC).  EPA  West 
Bldg.,  Rm.  33.34.  1301  Con.stitution  Ave. 
N\V.,  Wa.shington,  DC  20400-0001.  The 
Public  Reading  Room  is  o])en  from  8:30 
a.m.  to  4:30  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  numh(!r  for  the  Pid)lic 
Reading  Room  is  (202)  .500—1744,  and 
the  tele])hone  number  for  the  OPP 
D(M;ket  is  (703)  305-5805.  Please  review 
the  visitor  instructions  and  additional 
information  about  the  docket  available 
at  hltp://\\'\v\v.epu.p,ov/do(:kf;ts. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Ertman,  Registration  Division 
(7505P),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.  N\V.,  Washington, 

DC  20400-0001;  telephone  ninnher: 
(703)  308-9307;  email  addre.ss: 
(;rtm(in.(in(lr(!\\’@(;p(i.gov. 

SUPPLEMENTARY  INFORMATION: 

1.  General  Information 

A.  Do(^s  this  action  ai)ply  to  me? 

You  may  he  potentially  affected  by 
this  action  if  you  are  an  agricultural 
j)roducer,  food  manufacturer,  or 
l)(5.sticide  manufacturer.  The  Ibllowing 
list  of  North  American  Industrial 


Classification  .Sy.stem  (NAICS)  codes  is 
not  intended  to  he  exhaustive,  hut  rather 
j)rovides  a  guide  to  helj)  readers 
determim;  whether  this  document 
applies  to  them.  Potentially  affected 
entities  mav  include: 

•  Crop  production  (NAIC.S  code  111). 

•  Animal  production  (NAICS  code 
112). 

•  f'ood  manufacturing  (NAICS  code 
311). 

•  Pesticide  manufacturing  (NAlC.S 
code  32532). 

/I.  How  can  I  gat  electronic  access  to 
other  related  information? 

You  may  access  a  frecjuently  updated 
el(!ctronic  version  of  EPA's  tolerance 
regulations  at  40  CFR  part  180  through 
the  Government  Printing  Office's  e-CiFR 
site  at  http://www.ecfr.gov/cgi-hin/text- 
idx  ?8'c=ecfr8't  ph/ecfrhro  wse/T itle4()/ 
4()tal)J)2.tpl. 

C.  I  low  can  I  file  an  ol)jection  or  hearing 
request? 

Under  FFDCA  section  408(g),  21 
U.S.C.  34(ia,  any  jjerson  may  file  an 
ol)j(!Ction  to  any  asj)ect  of  this  regulation 
and  may  also  recpiest  a  luiaring  on  those 
objections.  You  must  file  your  objection 
or  reque.st  a  hearing  on  this  regulation 
in  accordance  with  tin;  in.structions 
l)rovided  in  40  CFR  part  178.  To  ensure 
l)rop(;r  receipt  hv  I'iPA.  vou  mu.st 
identify  docket  ID  numi)er  EPA-MQ- 
()PP-2bl0-0311  in  the  .subject  line  on 
the  first  page  of  your  submission.  All 
objections  and  recpiests  for  a  hearing 
mu.st  he  in  writing,  and  must  he 
received  by  the  Hearing  Clerk  on  or 
before  April  8,  2013.  Acklres.ses  for  mail 
and  hand  delivery  of  objections  and 
hearing  requests  are  provided  in  40  Ch'R 
178.25(h). 

In  addition  to  filing  an  objection  or 
hearing  recpiest  with  the  Hearing  Clerk 
as  described  in  40  CFR  part  1 78,  please 
submit  a  copy  of  the  filing  (excluding 
any  Confidential  Business  Information 
(CBl))  for  inclusion  in  the  public  docket. 
Information  not  marked  confidential 
pursuant  to  40  CFR  ])art  2  may  h(! 
disclosed  publicly  by  EPA  without  prior 
notice.  Sul)mit  the  non-CBI  copy  of  vour 
objection  or  hearing  request,  identified 
by  docket  ID  number  EPA-HQ-QPP- 
2010-0311.  by  one  of  the  following 
methods: 

•  Fedend  elhilemaking  Poilal:  http:// 
www.regnIations.gov.  Follow  the  online 
in.structions  for  .submitting  comments. 
Do  not  submit  electronically  any 
information  you  consider  to  he  CBI  or 
other  information  who.se  disclosure  is 
restricted  by  .statute. 

•  M(nl:  ()PP  Docket.  Environmental 
Protection  Agency  Docket  Center  (EPA/ 


DC),  (28221T),  1200  Pennsylvania  Ave. 
NW.,  Wa.shington.  DC^  20400-0001. 

•  Hand  Deliver}':  To  make  special 
arrangements  for  hand  delivery  or 
delivery  of  boxed  information,  please 
follow  the  instructions  at  http:// 
www.epa.gov/dockets/contacts.htni . 
Additional  in.structions  on  commenting 
or  visiting  the  docket,  along  with  more 
information  about  dockets  generally,  is 
available  at  http://www.epa.gov/ 
dockets. 

II.  Summary  of  Petitioned-I’or  Tolerance 

In  the  Federal  Register  of  )une  8,  2010 
(75  FR  32403)  (FRE-8827-5),  EPA 
issued  a  document  pursuant  to  FFD(T\ 
section  408(d)(3),  21  U.S.C.  340a(d)(3), 
announcing  the  filing  of  j)esticide 
])etition.s  by  IR-4.  081  US  Highway  #1 
South,  North  Brunswick.  NJ  08902 
(PP0E7704)  and  Bayer  CropScience  LLCk 
2  T.  W.  Alexander  ilrive.  Research 
Triangle  Park,  NC  27709  (PP0F7700). 
The  jjetition.s  r(!que.sted  that  40  CFR 
180.5t)4  he  amended  by  establishing 
tolerances  for  residues  of  the  insecticide 
thiacloprid  (|3-|(0-chloro-3- 
])yridinyl)methyl|-2- 
thiazolidinylidenelcyanamide),  in  or  on 
fruit,  stone,  group  12  at  0.5  parts  per 
million  (ppm)  (PP0E7704)  and  pepper 
(hell  and  non-hell)  at  1.1  jjpm 
(PP0F7700).  Bayer,  in  its  petition 
(PP0F7700)  also  ])ropo.sed  to  amend  40 
CFR  180.594  for  r(!.sidue.s  of  thiacloprid 
hv  revising  the  tolerance  expitission 
under  paragraj)h  (a)  to  read:  Tolerances 
are  e.stahlished  for  residiuis  of 
thiacloprid,  including  its  metabolites 
and  degradates.  Com|)liance  with  the 
tolerance  levels  specified  is  to  he 
determined  by  measuring  only 
thiacloprid  ([3-|((i-chloro-3- 
pyridinyl)methyl|-2-t!iiazolidinylidene| 
cyanamide).  That  document  referenced 
a  summary  of  the  j)etition  prepared  by 
Bayer  CropScience,  the  registrant, 
which  is  available  in  the  docket,  http:// 
www.regnIations.gov.  There  were  no 
comments  received  in  response  to  the 
notice  of  filing. 

Ba.sed  upon  review  of  the  data 
.sup])orting  the  jjetition.  EPA  has 
modified  the  levels  at  which  the 
tolerances  are  being  estahli.shed  as  well 
as  some  of  the  nomenclature.  The 
reason  for  the.se  changes  is  explained  in 
Unit  IV.C. 

III.  Aggregate  Risk  A.ssessment  and 
Determination  (d' Safety 

Section  4()8(h)(2)(A)(i)  of  FFDCA 
allows  EPA  to  estahli.sh  a  tolerance  (the 
legal  limit  fora  pesticide  chemical 
residue  in  or  on  a  food)  oidy  if  EPA 
determines  that  the  tolerance  is  “safe.” 
Section  4()8(l))(2)(A)(ii)  of  FFDCA 
defines  "safe”  to  mean  that  “there  is  a 
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rtiasonahle  cerlaintv  that  no  harm  will 
result  Irom  aggregate  ex|)osure  to  the 
jMisticide  chemical  residue,  including 
all  an1icij)ated  dietary  exposunis  and  all 
other  expo.Mires  for  which  there  is 
reliable  information."  This  includes 
exj)osure  through  drinking  water  and  in 
nisidential  s(*Hings.  hut  does  not  include 
occupational  ex])osure.  .Scudion 
4()tt(l))(2)((3  of  FFDC'.A  recpiires  FFA  to 
giv(!  s|)ecial  consideration  to  exposure 
of  infants  and  childnm  to  the  pesticide 
chemical  residue  in  establishing  a 
tohnance  and  to  "ensure  that  there  is  a 
rea.sonahle  certainty  that  no  harm  will 
nisult  to  infants  and  children  from 
aggregate  ex|)osure  to  the  pesticide 
chemical  residue  *  *  *." 

(Consistent  with  FFD(]A  .section 
4()8(h)(2)(D).  and  the  factors  specified  in 
FFD(CA  section  4()8(h)(2)(D),  FFA  has 
reviewed  the  available  scientific  data 
and  other  relevant  information  in 
support  of  this  action.  EFA  has 
sufficient  data  to  asse.ss  the  hazards  of 
and  to  make  a  determination  on 
aggregate  exposure  for  thiacloprid 
including  exposure  resulting  from  the 
tolerances  (‘stahlished  by  this  action. 
I'Cl’A’s  as.sessment  of  exposures  and  risks 
associatiul  with  thiacloprid  follows. 

A.  Toxicolofiicdl  l^rofild 

ICFA  has  evaluated  the  available 
toxicity  data  and  considenal  its  validitv. 
completeness,  and  reliability  as  well  as 
the  ndalionship  of  the  njsults  of  the 
studies  to  human  risk.  ICFA  has  akso 
considered  available  information 
concerning  the  variability  of  tlu; 
sensitiviti(!.s  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children. 

In  mammalian  sy.stems.  the  liver 
appears  to  he  the  jjrimarv  target  organ 
of  thiacloi)rid  with  soim;  relatively 
minor  effects  in  the  thyroid.  Liver 
effijcts  ((iiizyme  changes,  hypertrophy, 
and  histopathology)  were  noted  in  the 
‘)()-day  dog.  2-generation  re])roduction, 
2-year  rat.  2-year  mouse,  and  suhchronic 
dermal  and  inhalation  studies.  'Fliyroid 
effects  (hormone  levels,  weights, 
follicular  cell  hypcn  trophy)  were  noted 
in  dog,  rat,  and  mouse  studies. 

Increased  prostate  weight  and  prostatic 
hyp(!rtro|)hy  were  observed  in  the  90- 
day  dog  study,  hut  not  in  the  1-year  dog 
study,  (ilinical  signs  were  also  noted  in 
flermal  (reduced  motility,  decniased 
activity,  and  spastic  gait)  and  .5-day 
inhalation  .studies  (res|)iratorv  effects, 
signs  of  ill  h(!alth.  ])iloerection.  reduced 


mobility,  tnnnors,  and  increased  grij) 
stnmgth). 

There  was  no  increase  in  eitluir 
(pialitative  or  (juantitative  suscejjtihility 
of  fetal  animals  or  pups  in  tin;  rabbit 
(hivelopimmtal  or  the  2-g(!neralion  rat 
re])roduction  studies.  In  the  rabbit 
develo])mental  study,  decreascul  fetal 
weights  were  ohsta  ved  in  llu;  jnesence 
of  maternal  toxicity  (hodv  winght 
changes  and  decrciastul  food 
consum])tion  and  fecal  outi)ut).  In  the 
n:])roduction  stiuly  in  rats,  decaea.sed 
body  w(!ights  were  .seen  in  pups  at  tin; 
same  dose  which  resulted  in  thyroid 
and  liver  effects  in  maternal  animals. 

In  tlu!  rat  developmental  toxicity 
study,  theni  was  evidence  of  increased 
(jualitative  susceptibility.  Increa.siul 
resor])tions:  skeletal  retardations  and 
variations;  dysplastic  humerus,  radius 
and  scapulae;  and  decreased  fetal 
weights  were  secai  in  fetuses  at  the  same 
do.se  resulting  in  le.ss  severe  maternal 
effects  (decreased  body  weight,  body 
weight  gain  and  footl  consumption, 
increased  urination,  and  changes  in 
wat(!r  con.sum|)tion).  In  the 
develo])mental  neurotoxicity  study, 
increas(;d  (pialitative  susce])til)ility  was 
also  seen:  Decreased  body  weights  in 
both  sexes  as  well  as  altiired 
lierformance  in  jiassive  avoidance 
testing  were  seen  in  offs])ring  animals, 
while  deceased  body  weight  gain  and 
food  consmn])tion  were  seen  in 
maternal  animals.  However,  there  is  a 
low  degree  of  concern  and  no  residual 
uncertainties  for  the  increase  in 
(pialitative  susceptibility  since  there  are 
well-characterized  dose  resjionses  with 
clear  NOAELs  and  LOAELs  in  the 
studies.  Additionally,  the  endpoints  and 
I’ODs  selected  for  risk  a.ss(j.ssment  are 
protective  of  jiotential  developmental 
effects. 

Thiaclo])ri(l  affects  nerve  function 
through  inhibition  of  nicotinic 
acetylcholine  receptors.  In  the 
neurotoxicity  .studies  in  rats  there  was 
a  reduction  in  motor  and  locomotor 
activity,  slight  tremors  and  ptosis  of  the 
eyelids,  decreased  hind  liinh  griji 
strength,  altered  performance  in  jiassive 
avoidance  testing,  and  altered  brain 
moriihometrics.  Increased  grip  strength 
was  also  noted  in  a  5-(lay  inhalation 
toxicity  study.  There  were  no 
indications  of  neurotoxicity  in  the 
remainder  of  the  suhmitteii  toxicity 
studies. 

A  battery  of  genetic  toxicity  tests  did 
not  indicate  a  mutagenicitv  or 
clastogenicity  concern.  Thiaclojnid  is 


classified  as  "Likely  to  he  (Carcinogenic 
to  Humans”  ha.sed  on  increased  uterine 
tumors  in  rats,  thyroid  follicular 
adenomas  in  rat  and  ovarian  tumors  in 
mice.  A  cancer  slope  factor  of  4. (Hi  x 
to  -  milligrams/kilogram/day  (mg/kg/ 
day)  '  was  calculated  based  on  the 
in(:i(l(;nce  of  combined  uteriiu!  tumors 
in  female  rats. 

S])ecific  information  on  the  .stu(li(!s 
r(u:eive(l  and  the  nature  of  th(!  a(lvers(! 
effects  caused  by  thiaclojirid  as  well  as 
the  no-()t)serv(!(l-a(lv(!r.se-(;f  fecl-level 
(NOAEL)  and  the  l()W(!st-()hs(!rve(l- 
adverse-effect-level  (IX)AEL)  from  the 
toxicity  studi(5s  can  he  found  at  Iitip:// 
WWW’. raguhitions.^ov  on  pages  29-34  of 
the  document  titled  “Thiacloprid — 
Human  Health  Risk  As.sessment  of  New 
Uses  on  Stone  Fruit  and  F(!pper.s”  in 
docket  ID  nnmher  EPA-HQ-()PP-2{)1()- 
0311. 

/i.  Toxicologiccti  Points  of  Dopartniv/ 
IjwoIs  of  Concovn 

Once  a  pesticide’s  toxicological 
])r()file  is  (hitermined.  EPA  identifies 
toxicological  ])()ints  of  (le])artur(!  (POD) 
and  levels  of  concern  to  use  in 
(ivaluating  the  risk  ])()S(!(1  by  human 
exi)()sur(!  to  the  jxi.sticide.  k’or  hazards 
that  have  a  threshold  below  which  there 
is  no  ap])r(!ciahl(;  risk,  the  toxicological 
POD  is  used  as  tlu;  basis  for  d(?rivati()n 
of  nd'erence  values  for  risk  assessment. 
PODs  are  developed  has(!(l  on  a  careful 
analysis  of  the  (1()S(!S  in  each 
toxicological  study  to  (let(ninine  the 
dose  at  which  no  adverse  effects  are 
observed  (the  NOAEl.)  and  the  lowest 
do.se  at  which  adverse  effects  of  concern 
an;  identified  (the  LOAEL).  Uncertainty/ 
safety  factors  are  u.sed  in  conjunction 
with  the  POD  to  calcidate  a  .safe 
exposure  level — gen(;rally  referred  to  as 
a  population-adjusted  dose  (PAD)  or  a 
reference  dose  (RfD) — and  a  safe  margin 
of  exposure  (MOE).  For  non-threshold 
rl.sks.  the  Agency  assum(;s  that  any 
amount  of  ex])osure  will  lead  to  some 
degree  of  risk.  Thus,  the  Ag(;ncy 
estimates  risk  in  terms  of  the  jirohahility 
of  an  oc(:urr(;n(:e  of  the  ad  ver.se  effect 
(;xpected  in  a  lifetime.  F’or  more 
information  on  the  general  ])rinciples 
El’A  u.ses  in  risk  characterization  and  a 
com])lete  de.scription  of  the  risk 
assessment  process,  see  http:// 

WWW. opa.f^ov/ post  icidos/ fact  shoots/ 
viskassoss.htin. 

A  summary  of  the  toxicological 
(;n(lp()ints  for  thiacloprid  u.sed  for 
human  risk  assessment  is  .shown  in  the 
'Fable  of  this  unit. 
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Table— Summary  of  Toxicological  Doses  and  Endpoints  for  ihiacloprid  for  Use  in  Human  Health  Risk  i 

Assessment  ' 

Exposure/scenario 

Point  of  departure  and  un¬ 
certainty/safety  factors 

RfD,  PAD,  LOC  for  risk  assess¬ 
ment 

Study  and  toxicological  effects 

Acute  dietary  (All  Populations)  . 

NOAEL  =  4.4  mg/kg/day  .. 
UFa  =  lOx 

UFm  =  lOx 

FQPA  SF  =  lx 

Acute  RfD  =  0.044  mg/kg/day  .... 
aPAD  =  0.044  mg/kg/day 

Co-Critical  Studies  Developmental 

Neurotoxicity  Study — rat  LOAEL  =  25.6 
mg/kg  bw  based  on  offspring  effects  of 
altered  pedormance  in  passive  avoidance 
testing. 

Acute  Neurotoxicity  Study— rat  LOAEL  =  22 
mg/kg  bw  based  on  a  reduction  of  motor 
and  locomotor  activity  in  females  (NOAEL 
=  3.1  mg/kg  bw). 

Chronic  dietary  (All  populations)  .. 

NOAEL  =  1.2  mg/kg/day  .. 
UFa  =  IOx 

UFm  =  IOx 

FQPA  SF  =  lx 

Chronic  RfD  =  0.012  mg/kg/day 
ePAD  =  0.012  mg/kg/day 

Chronic/Carcinogenicity  Study — rat  LOAEL 
=  2.5/3.3  (M/F)  mg/kg  bw  based  on  liver 
hypertrophy  and  cytoplasmic  changes  as 
well  as  induction  of  enzymes,  thyroid 
epithelial  hypertrophy  in  males  and  retinal 
degeneration  in  females. 

Cancer  (Oral,  dermal,  inhalation) 

“Likely  to  be  Carcinogenic  to  Humans”  based  on  thyroid  tumors  in  male  rats,  uterine  tumors  in  rats  and 
ovarian  tumors  in  mice.  Cancer  slope  factor  =  4.06x10  -  (mg/kg/day)  ' 

FQPA  SF  =  Food  Quality  Protection  Act  Safety  Factor.  LOAEL  =  lowest-observed-adverse-effect-level,  mg/kg/day  =  milligrams/kilogram/day. 
NOAEL  =  no-observed-adverse-effect-level.  PAD  =  population  adjusted  dose  (a  =  acute,  c  =  chronic).  RfD  =  reference  dose.  UF  =  uncertainty 
factor.  UFa  =  extrapolation  from  animal  to  human  (interspecies).  UFn  =  potential  variation  in  sensitivity  among  members  of  the  human  population 
(intraspecies). 


a.  IHxposiua  Assessnif^nt 

1 .  Dicfarv  f^xposuiv  from  food  and 
food  iisos.  in  evaluating  diotarv 
(;x|)()sur(!  to  thiacloprid,  lil’A  considorod 
exposure  uiuler  the  petitioued-for 
toleraut:es  as  well  as  all  existing 
thia(;lo])rid  tolerances  in  40  (iFR 
180.504.  FPA  asse.ssed  dietary 
exposures  from  thiardoprid  in  food  as 
follows: 

i.  Aouto  oxposiiro.  Quantitative  acute 
dietary  exposure  and  risk  assessments 
are  performed  for  a  food-use  pesticide, 
if  a  toxicological  .study  has  indicated  the 
|)ossihility  of  an  effect  of  concern 
occurring  as  a  result  of  a  1  day  or  single 
exi)osure. 

Such  effects  were  identified  for 
thiacloprid.  In  estimating  acute  dietary 
exposure,  EPA  u.sed  food  consumption 
information  from  the  United  States 
Department  of  Agriculture  (USDA), 
National  Health  and  Nutrition 
Examination  Survev,  What  We  Eat  in 
America.  (NHANES/WWEIA).  This 
di(!tary  survey  was  conducted  from  2003 
to  2008.  The  acute  asse.ssment  was 
based  on  tolerance-level  residues  and 
100  perc:(mt  crop  treated  (PCT) 
assumptions. 

ii.  (d^ronic  oxposiiro.  In  conducting 
the  chronic  dietary  (!xj)osure  a.sse.ssment 
EPA  used  the  food  consumption  data 
from  the  USDA  NHANES/WWEIA.  This 
dietary  survey  was  conducted  from  2003 
to  2008.  The  chronic  assessment  was 
based  on  tolerance-level  residues  and 
100  PUT  assumptions. 

iii.  (Aiiicor.  EPA  determines  whether 
(juantitative  cancer  exposure  and  risk 
assessments  are  a])])ropriate  for  a  food- 


use  |)(;.sticide  ha.sed  on  the  weight  of  the 
evidence  from  cancer  studies  and  other 
relevant  data.  If  (]nantitative  cancer  risk 
a.ssessiiKMit  is  a])pro])riate,  cancer  risk 
may  he  (luantified  using  a  linear  or 
nonlimxir  approach.  If  sufficient 
information  on  the  carcinogenic  mode 
of  action  is  available,  a  threshold  or 
nonlinear  a])])roach  is  used  and  a  cancer 
RIU  is  calculated  based  ou  au  earlier 
noucancer  key  evcuit.  If  carcinogenic 
mode  of  action  data  are  not  available,  or 
if  the  mode  of  action  data  determines  a 
mutagenic  mode  of  action,  a  default 
linear  cancer  slojje  factor  approach  is 
utilized.  Ba.sed  on  the  data  summarized 
in  Unit  Ill. A.,  EPA  has  concluded  that 
thiacloprid  should  he  cla.ssified  as 
“Likely  to  he  Uarciuogenic  to  Humans” 
and  a  linear  ajjproach  has  been  u.sed  to 
cpiantify  canc:er  risk. 

The  cancer  analysis  is  partially 
refined,  using  average  residue  field  trial 
data,  and  estimated  PCT  data  for 
existing  and  ])ro])osed  new  uses  as 
appropriate. 

iv.  Aiiticipatod  rosidiio  and  PCdF 
information.  Section  4()8(1))(2)(E)  of 
EEDCA  authorizes  EPA  to  u.se  available 
data  and  information  on  the  anticipated 
residue  levels  of  ])e.sticid(!  residues  in 
food  and  the  actual  levels  of  pesticide 
residues  that  have  heem  measured  in 
food.  If  EPA  relies  on  such  information, 
EPA  must  reejuire  pursuant  to  f’FDUA 
S(;ctiou  408(0(1)  that  data  be  provichnl  5 
years  after  the  tolerance  is  established, 
modified,  or  left  in  effect,  demonstrating 
that  the  levels  in  food  are  not  above  the 
levels  anticipated.  For  the  present 
action,  EPA  will  issue  such  Data  Uall- 
1ns  as  are  required  by  FEDCiA  .section 


408(1))(2)(E)  and  authorized  under 
IT'DUA  section  408(f)(1).  Data  will  he 
nujuinul  to  hi;  submitted  no  later  than 
5  years  from  the  date  of  i.ssuance  of 
the.se  tolerances. 

Section  408(h)(2)(I-)  of  EEDCA  .states 
that  tin;  Agency  may  use  data  on  the 
ac:tual  ])ercent  of  food  treated  for 
ass(;ssing  chronic  dietarv  risk  only  if: 

•  Condition  A:  The  data  used  are 
reliable  and  provide  a  valid  basis  to 
show  what  percentage  of  the  food 
derived  from  such  crop  is  likelv  to 
contain  the  pesticide  residue. 

•  Condition  B:  The  exposure  estimate 
does  not  underestimate  exposure  for  any 
significant  suhpopnlation  group. 

•  Condition  C:  Data  are  available  on 
pesticide  use  and  food  consumption  in 
a  particular  area,  the  exposure  e.stimate 
does  not  understate  exirosure  for  the 
j)opulation  in  such  area. 

lu  addition,  the  Agency  must  provide 
for  ])eriodic  evaluation  of  any  estimates 
used.  To  provide  for  the  periodic 
evaluation  of  the  estimate  of  PCT  as 
reqnircid  hv  EEDCA  sei:tion  4()8(1))(2)(F), 
EPA  mav  require  registrants  to  submit 
data  on  PCT. 

In  the  cancer  risk  assessment,  the 
Agenev  estimated  the  PC/P  for  existing 
uses  as  follows:  Apples,  10%;  pears. 

5%. 

In  most  cases,  EPA  uses  available  data 
from  USDA/National  Agricultural 
Stati.stics  Service  (USDA/NASS), 
j)roprielary  mark(!t  surveys,  and  the 
National  Pesticide  Use  Dataha.se  for  the 
chemical/crop  combination  for  the  most 
recent  0-7  years.  EPA  uses  an  average 
PCT  for  chronic  dietarv  risk  analysis. 
The  av(;rage  PCT  figure  for  each  existing 
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use  is  derived  by  combining  available 
j)nl)lic  and  private  market  survey  data 
for  that  use.  averaging  across  all 
observations,  and  rounding  to  the 
nearest  .5%.  except  for  thosi;  situations 
in  wbicb  the  average  PCT  is  less  than 
one.  In  those  ca.ses.  1%  is  used  as  the 
average  I’t/r  and  is  used  as  the 

maximum  Pd  f.  HPA  uses  a  maximum 
P(71'  for  acute  dietary  risk  analysis.  The 
maximum  PC/f  tignre  is  the  highest 
observed  maximum  value  reported 
within  the  recent  (5  years  of  available 
public  and  private  market  survey  data 
for  the  existing  use  and  romuhid  up  to 
the  neare.sl  multi])le  of  .5%. 

In  the  cancer  risk  asse.ssmenl.  the 
Agency  estimated  the  PCT  for  new  uses 
as  follows:  Peaches.  43%;  pej)pers.  4.5%. 

EPA  estimates  of  the  PC'.T  U)r  new 
uses  of  thiacloprid  represent  the  nppiir 
hound  of  n.se  exjjected  during  the 
pesticide's  initial  .5  years  of  registration: 
that  is.  P(n’  for  new  n.ses  for  thiacloj)rid 
is  a  threshold  of  use  that  EPA  is 
rea.sonahlv  certain  will  not  he  exceeded 
for  each  r(;gistered  use  site.  The  PCIT  for 
new  n.ses  recommended  for  use  in  the 
chronic  dietary  assessment  is  calculated 
as  the  average  P(;T  of  the  market  leader 
or  leaders,  (/.e..  the  one(s)  with  the 
greatest  P(;T)  on  that  site  over  the  thnu; 
mo.st  riicent  years  of  available  data.  The 
P(;'I’  for  new  uses  rec;om mended  for  use 
in  the  ai:ute  dietary  asscissment  is  the 
maximum  observed  Pf/r  over  the  same 
period,  (lompari.sons  are  onlv  made 
among  pesticides  of  the  .same  ])e.sticide 
types  (e.g..  the  market  leacUa-  for 
insecticides  on  the  use  site  is  selected 
for  com])arison  with  a  new  insecticide). 
The  market  leader  included  in  the 
estimation  may  not  he  the  same  for  each 
year  since  different  jiesticides  mav 
dominate  at  different  times. 

Typically.  EPA  uses  IkSDA/NA.S.S  as 
the  source;  data  hecan.se  it  is  ])uhliclv 
available  and  directly  reports  values  for 
PC.T.  When  a  specific  use  site  is  not 
re|)orted  by  D.SDA/NA.S.S.  EPA  uses 
proprietary  data  and  calculates  the  PC/f 
given  reported  data  on  acres  treated  and 
acres  grown.  If  no  data  are  available. 
liPA  may  {;xtrapolate  P(]T  for  new  uses 
from  other  crops,  if  the  production  area 
and  j)est  spectrum  are  suhstantiallv 
similar. 

A  retro.s|)ective  analysis  to  validate 
this  ajjproach  shows  few  ca.ses  where 
the  PC/r  for  the  market  h;ad(;r.s  w(;re 
exceed(;d.  Enrth(;r  review  ofthe.se  cases 
identified  factors  contributing  to  the 
excej)tionally  high  n.se  of  a  new 
l)esticide.  To  evaluate  whether  the  PC.T 
for  new  n.ses  for  thiacloprid  could  h(; 
exceeded.  EPA  considered  whether 
there  may  he  nnnsnally  high  pest 
pre.ssnre.  as  indicated  in  emergenev 
exem})tion  r(;(|nests  for  thiaclo])rid;  the 


])e.st  siiectrnm  of  the  new  ])esticide  in 
compari.son  with  tin;  mark(;t  leaders  and 
whether  the  market  leaders  are  well 
established  for  that  n.s(;;  and  wh(;ther 
l)(;.st  resi.stance  i.ssues  with  ]);i.st  market 
leaders  providi;  thiacloprid  with 
significant  market  ])ot(;ntial.  (uven 
currently  available  iidbrmation.  EPA 
concludes  that  it  is  unlikelv  that  actual 
PCT  for  thiaclo])rid  will  exceed  the 
estimated  Pf/I’  for  new  uses  during  tlie 
next  5  years. 

The  Agency  believes  that  the  three 
conditions  discussed  in  Unit  lll.(].l.iv. 
have  been  met.  With  respect  to 
C.ondition  A.  PC.T  estimates  are  derived 
from  Federal  and  private  market  survey 
data,  which  are  reliable  and  have  a  valid 
basis.  The  Agency  is  reasonably  certain 
that  the  percentage  of  the  food  treated 
is  not  likely  to  he  an  underestimation. 

As  to  (Conditions  13  and  (C.  regional 
consum})tion  information  and 
consumption  information  for  significant 
snhpo])nlation.s  is  taken  into  account 
through  El’A’s  computer-ha.sed  model 
for  evaluating  the  exposure  of 
significant  .suhpo])ulations  including 
several  regional  gron]).s.  Use;  of  this 
consumption  information  in  EPA's  risk 
a.ssessment  proce.ss  ensures  that  EPA’s 
exposure  eslimate  do(;.s  not  nnd(;rslate 
exposure  for  any  significant 
.snl)]K)pnlation  groii])  and  allows  the 
Agency  to  he  r(;a.sonahIv  certain  that  no 
r(;gional  po])nlation  is  ex])osed  to 
residue  levels  higher  than  those 
e.stimated  by  the  Ag(;n(;y.  Other  than  the 
data  available  through  national  food 
consumption  surveys.  ICPA  does  not 
have  available  reliable  information  on 
the  regional  con.snm])tion  of  food  to 
which  thiacloprid  mav  he  a])])lied  in  a 
|jarticidar  area. 

2.  Dialdiy  (ixi}()sur(;  from  drinking 
miter.  The  Ag(;ncy  us(;d  screening  level 
water  exposure  models  in  the  dietary 
exposure  analysis  and  risk  asse.ssment 
for  thiacloprid  in  drinking  water.  These 
simulation  models  take  into  account 
data  on  the  physical,  chemical,  and  fate/ 
tran.s])ort  charact(;rl.stics  of  thiacloi)rid. 
The  drinking  water  estimates  were  also 
refined  to  account  for  both  ))ercent 
cro])ped  area  and  for  the  impact  of 
drinking  water  tr(;atment  jjrocesses. 
Further  information  regarding  ICPA 
drinking  water  models  used  in  pesticide 
(;xj)osnre  assessment  can  he  found  at 
http://\\'\v\v.ep(i.yov/opi)efed  I /models/ 
miter/index.him. 

based  on  the  Pesticide  Root  Zone 
Model/l'jxposnre  Analysis  Modeling 
System  (I’RZM/EXAMS)  and  Scre(;ning 
Uoncentration  in  Ciround  Wat(;r  (SC.l- 
CiROW)  models,  the  (;.stimat(;d  drinking 
water  concentrations  (I'iDWC^s)  of 
thiacloj)rid  for  acute  exposures  are 
estimated  to  he  18  ])art.s  ])er  billion 


(l)ph)  for  surface  water  and  0.2.5  ])ph  for 
ground  water,  for  chronic  (;xpo.sures  for 
non-cancer  as.sessments  an;  e.stimated  to 
he  2.3  ])ph  for  surface  wat(;r  and  0.25 
p])h  for  ground  wat(;r.  and  for  chronic 
exposures  for  cancer  assessments  are 
(;.stimat(;d  to  he  1.2  pph  for  surfact;  water 
and  <0.25  ])])!)  for  ground  water. 

Modelecl  estimates  of  drinking  water 
concentrations  were  directly  entered 
into  the  dietary  exposnn;  model.  l'’or  tlu; 
acute  dietary  risk  asse.ssment.  the  water 
concentration  value  of  18  pph  was  u.sed 
to  a.s.s(;.ss  the  contribution  to  drinking 
wat(;r.  For  the  chronic:  dietary  ri.sk 
a.ss(;.ssment.  the  wat(;r  concentration  of 
value  2.3  ])])h  was  ns(;d  to  a.ssc;.ss  the 
contribution  to  drinking  watc;r.  For  the 
cancc;r  dic;tary  risk  as.sessment,  the 
water  concentration  of  value  1.2  pph 
was  used  to  a.ss(;.s.s  the  contribution  to 
drinking  water. 

3.  From  non-dietoiy  exposure.  The 
term  “re.sid(;ntial  exj)osure’'  is  u.sed  in 
this  document  to  r(;fer  to  non- 
oc:cuj)ational.  non-di(;tary  (;xposure 
(e.g.,  for  lawn  and  gardcai  pc;st  control, 
indoor  p(;.st  control,  termiticides.  and 
flea  and  tick  control  on  ])(;t.s). 

Thiaclo])rid  is  not  rc;gi.stered  for  any 
si)ecific:  use;  ])atterns  that  would  r(;sidt 
in  r(;sidential  (;xj)o.sur(;. 

4.  (Aimulalive  effects  from  substances 
with  (I  common  mechanism  of  toxicitv. 
S(;ction  4()8(h)(2)(D)(v)  of  FFUCA 
re(iuir(;.s  that,  when  c:on.sidering  whether 
to  establish,  modify,  or  r(;voke  a 
tolerance,  the  Agency  consider 
‘■available  information"  conc:erning  the 
cumulative  effects  of  a  particular 
pesticide’s  r(;.sidu(;.s  and  “other 
suhstances  that  have  a  common 
m(;chanism  of  toxicitv.” 

EPA  has  not  found  thiaclo]U'id  to 
share  a  common  mechani.sm  of  toxicitv 
with  any  other  suh.stanc(;.s.  and 
thiacloprid  does  not  a])jiear  to  produce 
a  toxic  medaholite  produc(;d  by  otlu;r 
substances.  For  the  i)ur]50se.s  of  this 
tolerance  action,  therefore.  EPA  has 
assumed  that  thiaclo])rid  does  not  have 
a  common  mechani.sm  of  toxicity  with 
other  substances.  For  information 
regarding  EPA’s  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  EPA’s  Web  site  at  httj):// 
www.epa.yov/pesticides/cumulative. 

1).  Safety  Factor  for  Infants  and 
(ihildren 

1.  In  general.  Section  4()8(h](2)((])  of 
l’’FDUA  jji'ovides  that  EPA  shall  apply 
an  additional  tenfold  (lOX)  margin  of 
safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
prenatal  and  postnatal  toxicity  and  the 
cc)m|)leteness  of  the  dataha.se  on  toxicity 
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and  exposure  \inless  EFA  deteriiiines 
based  on  reliable  data  that  a  dilierent 
margin  of  safety  will  be  safe  for  infants 
and  children.  This  additional  margin  of 
.safety  is  commonly  referred  to  as  the 
l'’Ql’A  .Safety  Factor  (SF).  In  applying 
this  j)rovision.  FFA  eithm’  retains  the 
defanlt  value  of  lOX,  or  uses  a  different 
additional  .safety  factor  when  reliable 
data  available  to  FPA  support  the  choice 
of  a  diflerent  factor. 

2.  PranaidI  and  postnatal  sensitivity. 
There  was  no  increase  in  either 
(]ualitative  or  (piantitative  sn.scejjtihility 
of  fetal  animals  or  pups  in  the  rabbit 
develo])mental  or  the  2-generation  rat 
reproduction  studies.  In  the  rabbit 
developmental  study,  decreased  fetal 
weights  were  observed  in  the  ])re.sence 
of  maternal  toxicity  (body  weight 
changes  and  decreased  food 
consumption  and  fecal  output).  In  the 
reproduction  study  in  rats,  decreased 
body  weights  were  seen  in  pups  at  the 
.same  dose  which  resulted  in  thyroid 
and  liver  effects  in  maternal  animals. 

In  the  rat  develojjinental  study,  there 
was  an  increase  in  (jualitative 
susceptibility  based  on  an  increase  in 
re.sorptions,  skeletal  retardations  and 
variations,  dysplastic  humerus,  radius 
and  scapulae,  as  well  as  decre.iscKl  fetal 
weights  at  the  same  dose  (.50  mg/kg/day) 
at  which  hiss  sevcae  matin  nal  effects 
were  noted  (decreased  body  weight, 
body  weight  gain  and  food 
consumption,  in  addition  to  increased 
urination  and  changes  in  water 
consumption).  In  the  developmental 
neurotoxicity  study,  increased 
(lualitative  susceptibility  was  also  seen. 
Dcicreased  body  weights  in  both  s(!xe.s  as 
well  as  altered  j)erformance  in  j)as.sive 
avoidance  testing  were  seen  in  offspring 
animals,  while  decreased  body  weight 
gain  and  food  consumj)tion  were  seen  in 
maternal  animals.  However,  there  is  a 
low  degree  of  concern  and  no  residual 
uncertainties  for  the  increase  in 
qualitative  suscej)tibility  since  there  is  a 
well-characterized  dose  response  with 
clear  NOAFFs  and  FOAFFs  in  the 
.studies.  Additionally,  the  endpoints  and 
PODs  .selected  for  risk  as.sessment  are 
protective  of  potential  developmental 
effects. 

3.  (ioncinsion.  FPA  has  determined 
that  reliahle  data  show  the  safety  of 
infants  and  children  would  be 
adequately  protected  if  the  k’QPA  .SI*’ 
were  reduced  to  lx.  That  decision  is 
hascul  on  the  following  findings: 

i.  The  toxicology  database  concerning 
infants  and  children  is  considered  to  be 
comjjlete  with  the  exception  of  an 
immunotoxicity  study.  .Submitted 
.studies  included:  Developmental  rat  and 
rabbit,  2-generation  reproduction  in  rats 
as  well  as  acute,  subchronic  and 


developmental  neurotoxicity  in  rats. 
Although  an  immunotoxicity  study  has 
not  been  niceived  by  tlu;  Agency,  there 
is  relativ(!ly  little  concern  as  it  does  not 
appear  that  thiacloprid  directly  targets 
the  immune  system  based  on  available 
studies.  Although  there  were  increa.s(!s 
in  the  incidence  and  severity  of 
mesenteric  and  mandibular  lym])h  node 
vacuolization  in  a  cancer  study  in  mice, 

I  be  effects  wert;  .seen  at  very  bigb  do.ses 
following  long-term  treatment. 
Additionallv,  thiacloprid  does  not 
belong  to  a  class  of  c:bemic:als  (e.g.,  the 
organotins,  heavy  metals,  halogenated 
aromatic  hydrocarhons)  that  would  be 
expected  to  be  immunotoxic:. 
Furthermon!,  there  were  no  indications 
of  immunotoxicity  in  other  studies  in 
the  toxicology  database.  The  Agency 
does  not  believe  that  conducting  the 
study  will  result  in  a  lower  POD  than 
that  currently  used  for  overall  risk 
assessment;  therefore,  a  database 
uncertainty  factor  (UFdu)  is  not  netuled 
to  account  for  the  lack  of  the  study. 

ii.  Acute,  subchronic  and 
develo])niental  neurotoxicit v  studies  in 
rats  are  available  for  thiacloprid.  In  the 
acute  study,  then;  were  reductions  in 
motor  and  locomotor  activities  in 
females  and  slight  tremors  and  ptosis  of 
the  eyelids  in  males.  In  the  subchronic 
neurotoxicity  study,  decreas(;d  hind 
limb  grip  strength  was  s(;en  in  males. 
Increased  grip  .strength  was  noted  in  a 
5-day  inhalation  toxicity  study.  In  the 
develo])mental  neurotoxicity  study, 
altered  performauce  in  passive 
avoidance  testing  and  a  4%  decrease  in 
the  size  of  the  corpus  striatum  region  of 
the  brain  were  seen  in  offspring  animals 
at  the  highe.st  do.se  te.sted  (HDT).  No 
data  were  n;ceived  by  the  Agency 
regarding  the  mid-  and  low-dose  brain 
measurements.  However,  tin;  lac:k  of  a 
NOAFF  for  brain  morphometric 
measurements  in  this  study  does  not 
warrant  an  additional  uncertainty  factor 
since  the  decrease  in  weight  at  the  high 
dose  is  considered  marginal  and 
variable,  and  a  lower  dose  would  most 
likely  result  in  less  of  an  effect  (the  HDT 
was  lOx  greater  than  the  lowest  dose 
tested),  and  the  endpoints  and  POlTs 
selected  for  risk  a.ssessment  are 
l)rotective  of  the  slight  morphometric 
changes  observed  at  the  high  dose.  Fven 
if  a  lOx  factor  is  ap])lied  to  the  dose 
where  the  slight  morphometric  changes 
were  s(;en  in  the  d(;velopmental 
neurotoxicity  studv,  the  result  would  be 
a  POD  conqiarable  to  tho.se  currently 
selec.ted  for  risk  assessment.  Therefore, 
the  PODs  currently  selected  are 
])rotec:tive  of  any  imtential  effects.  There 
were  no  imlications  of  neurotoxicitv  in 


the  r(;mainder  of  the  submitted  toxicity 
.studies. 

iii.  As  noted  in  Unit  11I.D.2.,  although 
there  was  an  incr(;a.se  in  (|ualitative 
susceptibility  in  the  rat  developmental 
study  and  developmental  neurotoxicity 
study,  there  is  a  low  degree  of  concern 
and  no  residual  uncertainties  for  the 
increase  in  (jualitative  susceptibility 
since  there  is  a  well-characterized  do.se 
response  with  clear  NOAFFs  and 
FOAFFs. 

iv.  There  are  no  residual  uncertainties 
identified  in  the  exposure  databases. 

The  acute  and  chronic  dietary  food 
exposure  assessments  were  ])erformed 
has(;d  on  100  PCiT  and  tolerance-level 
residues.  The  cancer  a.ssessment  used 
PUT  and  anticipat(;d  residues  for  new 
and  registereil  uses.  This  is  based  on 
reliable  data  and  will  not  underestimate 
the  ex])osure  and  risk.  The  drinking 
water  residues  used  in  this  as.sessment 
wen;  j)artially  refined  to  account  for 
PCiT  an;a  and  drinking  water  treatment 
])roces.se.s.  However,  the.se  drinking 
water  estimates  are  still  considered  to  be 
conservative  and  u])per-bound.  'Phe.st; 
assessments  will  not  underestimate  the 
ex])o.sure  and  risks  posed  by  thiacloprid. 

P.  A’^givyate  Bisks  and  Determination  of 
Safety 

I'iPA  determines  whether  acute  and 
chronic  dietary  j)e.sticide  exj)osure.s  are 
.safe  bv  comparing  aggregate  exposure 
estimates  to  tbe  acute  PAD  (aPAD)  and 
chronic  PAD  (c:PAD).  For  linear  cancer 
risks,  FPA  calculates  the  lifetime 
prohabilitv  of  ac{|uiring  cancer  giv(;n  the 
estimated  aggregate  exposure.  Short-, 
intermediate-,  and  chronic-term  risks 
are  evaluated  by  comparing  the 
estimated  aggregate  food,  water,  and 
residential  exj)o.sure  to  the  a])propriate 
PODs  to  ensure  that  an  adequate  MOF 
exists. 

1.  Acute  risk.  Using  the  exposure 
assumptions  discussed  in  this  unit  for 
acute  exposure,  the  acute  dietary 
exposure;  from  food  and  water  to 
thiaclojn  id  will  occujyv  19%  of  the 
aPAD  for  infants  less  tlian  1  year  old. 
the  ])opulation  group  receiving  the 
greatest  exposure. 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  FPA  has  concluded 
that  chronic  (;xi)o.sure  to  thiacloj)rid 
from  food  and  water  will  utilize  2i^%  of 
the  ePAD  for  children  1-2  vears  old.  the 
])opulation  group  receiving  the  great(;st 
ex])osure.  There  are  no  residential  uses 
for  thiaclo})rid. 

3.  Short-  and  intermediate-term  risk. 
.Short-  and  intermediate-term  aggn;gate 
exposure  takes  into  account  short-  and 
intermediate-term  residential  exposure 
plus  chronic  expo.sure  to  food  and  water 
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(considered  to  be  a  background 
exposun?  level). 

Short-  and  intennediate-teriu  adver.se 
el  feet  was  idciutified;  however, 
thiacloprid  is  not  registered  for  any  n.se 
patterns  that  would  result  in  (uther 
short-  or  intennediate-terin  residential 
exposnri;.  Short-  and  interniediale-terin 
risk  is  assessed  based  on  short-  and 
interin(Mliate-t(!nn  residential  exposiin; 
jilns  chronic  dietary  exposure.  Because 
there  is  no  short-  or  inlerniediate-terin 
rcisidential  exposure  and  chroinc  dietarv 
exposure  has  already  been  assessed 
under  the  approj)riately  protective 
ePAD  (which  is  at  lea.st  as  j)rotective  as 
the  POD  used  to  as.sess  short-term  risk), 
no  further  assessment  of  short-  or 
intermeiliate-lerm  risk  is  necessarv.  and 
FPA  relies  on  the  chronic  dietarv  ri.sk 
assessment  for  evaluating  short-  and 
intermediate-term  risk  for  thiacloj)rid. 

4.  /\ggregn/e  cancer  risk  for  l  \S. 
population.  Using  the  exj)osure 
assumptions  de.scrihed  in  this  unit  for 
cancer.  FPA  has  concludeil  that  the 
cancer  risk  estimate  from  exposure  to 
thiaclo])rid  through  food  and  water  for 
the  IJ.S.  population  is  2x10  which  is 
Ixdow  the  Agency's  level  of  concern. 

HPA  generally  considers  cancer  risks 
in  the  range  of  10  or  less  to  he 
negligible.  The  precision  which  can  be 
assunnul  for  cancer  risk  estimates  is  best 
d(!.scril)ed  hv  rounding  to  the  n(;are.st 
integral  ord(!r  of  magnitude  on  the  log 
scale;  for  (ixample.  risks  falling  between 
3  X  10  ’  and  3  x  10  '*  an;  exjn  e.ssed  as 
risks  in  the  range  of  10  ('.onsidering 
the  precision  with  which  cancer  hazard 
can  he  e.stimated.  the  conservativen(;ss 
of  low-dose  linear  extrajiolation.  and  the 
rounding  j)roce(lun;  described  above, 
cancer  risk  should  generally  not  be 
assumed  to  exceed  the  benchmark  level 
of  concern  of  the  range  of  1 0  until  tin; 
calcidated  risk  exceeds  ajjproximately  3 
X  10  This  is  particularlv  the  case 
wh(;re  some  conservatism  is  maintained 
in  the  exposure  a.ssessment.  Here, 
substantial  con.servatism  is  incorporated 
hv  the  use  of  food  residue  values  from 
field  trial  studies  using  maximum 
a])plication  procedures  and  upper- 
hound  modeled  drinking  water  residues 
in  the  exposure  a.ssessment. 
Accordingly.  FPA  has  conclu(h;d  the 
cancer  risk  for  all  existing  thi;icloprid 
uses  and  the  uses  associated  with  the 
tolerances  (;stahlished  in  this  action  fall 
within  the  range  of  1x10  '•  and  are 
thus  negligible. 

.5.  Determination  of  safety.  Based  on 
the.se  risk  assessments.  FPA  concludes 
that  there  is  a  reasonable  certaintv  that 
no  harm  will  result  to  the  general 
|)opidation  or  to  infants  and  childn;n 
from  aggregate  exjjosure  to  thiacloprid 
residues. 


IV.  Other  (Considerations 

A.  Analytical  Enforcement  XU^thodology 

Adecpiatc;  (;nforcement  nu;lho(lologv 

(high  p(;rformanc(;  licpud 
chromatography-mass  sp(;ctrom(;ter/ 
mass  sp(;ctromet(;r  (IIPIXC-MS/MS))  is 
available  to  eidbrce  the  tolerance 
(;xpr(;ssion. 

Tin;  method  may  lx;  r(;(jm;sted  from: 
(Chief,  Analytical  (Chemistry  Branch. 
I'Cnvironmental  Science  (C(;nler,  701 
Mapes  Rd..  Ft.  M(;ade.  MD  2075.5-.53.50; 
tele])hone  numh(;r:  (410)  305-200.5: 
email  address: 
resi(lnemellio(ls@ei)a.goy. 

B.  International  Hesidae  Limits 

In  making  its  tolerance  decisions,  FPA 
seeks  to  harmonize  II. S.  tolerances  with 
international  standards  when(;ver 
])ossil)le,  consistent  with  IJ.S.  food 
safety  standards  and  agricultural 
l)ractices.  EPA  considers  the 
international  maximum  r(;sidue  limits 
(MRLs)  established  by  the  (Cod(;x 
Alimentarius  (Commission  ((Codex),  as 
re(iuin;d  by  FFIXCA  S(;c:tion  408(1))(4). 

The  (Codex  Alimentarius  is  a  joint 
l]nit(;(l  Nations  Food  and  Agriculture 
Organization/World  Health 
Organization  food  standards  jjrogram. 
and  it  is  r(;cognized  as  an  international 
food  safetv  standards-s(;tting 
orgaidzation  in  trade  agreeni(;nts  to 
which  tin;  United  Slates  is  a  partv.  I'CPA 
may  establish  a  tolerance  that  is 
diflerent  from  a  (Cod(;x  MKI.;  however. 
FFIXCA  section  4()8(I))(4)  reepdres  that 
EPA  exjjlain  the  reasons  for  departing 
from  the(Co(h;x  level. 

The  (Codex  has  established  MREs  for 
thiaclo|)rid  in  or  on  sweet  j)epj)ers 
(including  jjimento  or  ])imiento)  at  1 
ppm  and  stone  fruit,  c:rop  group  12  at 
0.5  ppm.  These  MRLs  are  the  same  as 
the  tolerances  being  established  for 
thiacloprid  in  the  United  Stat(;s  on  these 
crops. 

C.  Beyisions  to  Petitioned- for  Tolerances 

The  Agency  has  modified  the  level  at 
which  the  toh;rance  is  being  established 
for  pepper  from  the  i)roposed  l(;vel  of 
1.1  iJjnn  to  1.0  ppm  in  order  to 
harmonize  with  tin;  (Codex  MRL. 

EPA  has  akso  revis(;d  the  r(;(iu(;s(  for 
a  toh;ranc(;  for  thiacloprid  on  the  stom; 
fruit  group  12.  Suh.seijuent  to  the;  filing 
of  the  p(;tition  re(|uesting  a  stom;  fruit 
grou])  12  tolerance,  EPA  issued  a  final 
rule  that  revi.sed  the  croj)  groui)ing 
regulations  (77  FR  50()17,  August  22, 
2012)  (FRL-0354-3).  As  part  of  this 
action,  EPA  expanded  and  r(;vi.sed  the 
existing  .stone  frnit  group  12.  (Changes  to 
crop  grou])  12  included  adding  the 
following  commodities:  )aj)ane.se 
apricot,  capulin,  black  cherry,  nanking 


ch(;rry.  (Chine.se  jujuhe,  American  ])lum, 
beach  plum.  (Canada  plum,  cherrv  i)lum, 
Klamath  ])lum.  and  .sloe;  creating  n(;w 
subgroups  (the  ch(;rry  subgrouj)  12-12A, 
the  peach  subgrou])  12-12B,  and  the 
plum  subgroup  12-1 2(C);  and  naming 
tin;  new  crop  group  “(Crop  (Irou])  12-12: 
.Stom;  Fruit  Urou]).’’  EPA  indicated  in 
the  August  22.  2012  final  rule  as  well  as 
the  earlier  Noveml)(;r  0.  2011  proposed 
rule  (7(i  FK  00003)  (FRL-88H7-8)  that, 
for  existing  petitions  for  which  a  notice 
of  filing  had  he(;n  ])ubli.shed,  the  Agem:v 
would  attemjjt  to  coidbrm  these 
petitions  to  the  rub;.  Therefore;, 
consistent  with  this  rule,  and  njjon 
r(;view  of  the  jjetition,  the  Agency 
conclud(;d  that  it  was  ap])ropriate  to 
establish  tolerances  for  the  cherrv 
snbgrou])  12-12A  and  the  peach 
subgroup  12-12B  at  0.5  pjjm.  and  the 
plnm  subgrouj)  12-12(C  at  0.05  ])])m.  A 
single  tolerance  for  the  entire  stone  fruit 
grouj)  12-12  coidd  not  he  established 
due  to  the  significantly  different  residue; 
levels  in  the  trials  witli  ])lums  as 
coinjeared  to  the  oth(;r  re])r(;sentative 
commodities  in  the  stone  frnit  croj) 
grouj)  and  thus  tolerances  were 
established  for  each  of  the  three  .sejearate 
subgrou  j)s. 

V.  (Conclusion 

Then;for(;.  te)leranc(;.s  are  (;,stal)li.shed 
for  residues  of  the  insecticide; 
thiiie:le)j)riel.  ine:lueling  its  me;tahe)lite;s 
<mel  ete;gnieiate;s.  in  eer  een  j)e;j)j)e;r  at  1.0 
j)j)m:  e:he;rry  sid)gre)Uj)  12-1 2 A  at  0.5 
j)j)m;  j)e;ae:h  .sid)gre)uj)  12-12B  at  0.5 
j)j)m;  j)lum  subgrouj)  12-12(C  at  0.05 
j)j)m.  (Ce)mj)liane:e;  with  the;  te)lenme:e; 
levels  is  te)  be;  ele;te;rmine;el  by  measuring 
e)idy  lhiae:Ie)j)riel,  (Z)-|3-|(()-e:hIe)re)-3- 
j)yrielinyl)me;thvl|-2- 
thiazolielinylielenele.yanamiele;. 

VI.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  e;stal)li.she;s  te)le;rane;e;s 
uneler  FFIXCA  se;e;tie)n  408(el)  in 
re;sj)e)nse;  to  a  jeetition  sidanitteel  to  the; 
Age;ne;y.  The;  Office  e)f  Management  anel 
Buelget  (OMB)  has  e;xe;mj)te;el  the;se;  tyj)e;.s 
e)f  ae:tie)n.s  freem  review  uneler  Exe;e;ntive 
Oreler  1280(),  entitleel  “Re;gulate)rv 
Plemning  anel  Review”  (58  FR  51735, 
()e:te)l)e;r  4,  1093).  Be;e;ause;  this  final  rede 
has  he;e;n  e;xe;mj)te;el  fre)m  re;vie;w  unele;r 
Exe;e:utive;  Oreler  128()(),  this  final  rede  is 
ne)t  sed)je;e;l  te)  Exe;e:utive;  Oreler  13211, 
entitleel  “Ae;tie)ns  (Ce)ne:e;ridng 
Reegidations  Theit  .Significantly  Aife;e:t 
Energy  .Suj)j)ly,  Distributie)!),  e)r  Use”  ((iO 
FR  28355.  May  22,  2001)  eer  Exe;e;ulive; 
Oreler  13045,  e;ntitle;el  “Pre)te;e;tie)n  e)f 
(Chilelren  fre)m  Environmental  He;alth 
Risks  anel  .Safety  Risks”  (02  FR  19885, 
AjJi’il  23.  1997).  This  final  rede  eleees  ne)t 
e:e)ntain  any  infe)rmation  collect ieens 
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sul)je(:t  to  OMB  approval  uiuha'  the 
Paperwork  Reduction  Act  (PRA)  (44 
IJ.S.d.  3501  at  sa(].),  nor  does  it  retiuire 
any  special  considerations  under 
I'ixecntive  Order  128t)8,  entithul 
“Ihahnal  Actions  to  Address 
Environmental  jnstice  in  Minoritv 
Populations  and  Eow-lncoine 
Populations”  (5t)  h’R  7020.  Fehrnarv  Ki. 
l‘)04). 

Since  tolerances  and  exemptions  that 
are  established  on  the  basis  of  a  petition 
under  1'’FD(;A  section  4()H(d).  such  as 
the  tolerance  in  this  final  rule,  do  not 
nupnix;  the  i.ssnance  of  a  jjrojxjsed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  II.S.C.  001  at 
sa(].),  do  not  apply. 

This  final  rnh;  directly  regulates 
growers,  food  ])roce.ssors.  food  handlers, 
and  food  retailers,  not  States  or  tribes, 
nor  do(!s  this  action  alter  the 
relationships  or  di.strihntion  of  power 
and  res])onsihilities  established  by 
Congress  in  the  preem])tion  provisions 
of  I'T’DCA  section  408(n)(4).  As  such, 
the  Agency  has  determined  that  this 
action  will  not  have  a  substantial  direct 
effect  on  States  or  tribal  governnumts, 
on  the  relationshi])  hetwetm  the  national 
government  and  tin;  .States  or  tribal 
governments,  or  on  the  distribution  of 
])ow(;r  and  responsibilities  among  the 
various  levels  of  government  or  between 
the  Federal  (Jovermnent  and  Indian 
tribes.  Thus,  the  Agency  has  determined 
that  Executive  Order  13132,  entitled 
“Federalism”  (84  FR  43255,  August  10, 
1909)  and  Executive  Order  13175, 
entitled  “Consultation  and  (Coordination 
with  Indian  Tribal  (fovernments”  (05  FR 
07249,  November  9,  2()()0)  do  not  ajiply 
to  this  final  ride.  In  addition,  this  final 
ride  does  not  imjiose  any  enforceable 
duty  or  contain  any  nnfnnded  mandate 
as  (lescrihed  under  Title  11  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(IIMRA)  (2  U.S.C.  1501  at  saq.). 

This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  ]nirsnant  to  .section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA)  (15  U..S.C.  272  note). 

VII.  Congressional  Review  Act 

Pursuant  to  the  Congressional  Review 
Act  (5  II..S.C.  801  at  s(H].),  FPA  will 
submit  a  re])orl  containing  this  ride  and 
other  reijiiired  information  to  the  U..S. 
.Senate,  the  IJ..S.  House  of 
Rejire.sentatives,  and  the  Comptroller 
Ceneral  of  the  United  .States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  action  is  not  a  “major 
rule”  as  defined  by  5  U..S.CC.  804(2). 


List  of  Subjects  in  40  (CFR  Part  180 

Environmental  ])rotection. 
Administrative  ])ractice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
re(|nirements. 

11at(!(l:  laiHiary  2!).  2013. 

Luis  Rossi, 

Director,  tiafiisirdtion  Division.  Offict;  of 
Past  id  (la  Pro^ra  ms. 

Therefore,  40  CFR  chajiter  1  is 
amended  as  follows: 

PART  180— [AMENDED] 

■  1 .  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Aiithorily:  21  U..S.C.  321  (q),  34(ia  and  371. 

■  2.  In  180.594,  in  paragrajih  (a)  revise 
the  introductory  text  and  add 
alphabetically  the  following 
commodities  to  the  table  to  read  as 
follows: 

§  1 80.594  Thiacloprid;  tolerances  for 
residues. 

(a)  (ianaral.  rolerances  are 
established  for  residues  of  the 
insecticide  thiacloprid,  including  its 
metabolites  and  degradates  in  or  on  the 
commodities  in  the  following  table. 
Cionqiliance  with  the  tolerance  levels 
sjiecified  in  the  following  table  is  to  he 
determined  by  measuring  only 
thiaclo])rid  (l3-l(0-chloro-3- 
pyridinyl)methyl  j-2-thiazolidinylidene| 
cyanamide)  in  or  on  the  commodity. 


Commodity 

Parts  per 
million 

Cherry  subgroup  12-1 2A  ... 

0.5 

Peach  subgroup  12-12B  .... 

0.5 

Pepper  . 

1.0 

Plum  subgroup  12-12C . 

0.05 

***** 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  65 

[Docket  ID  FEMA-201 3-0002] 

Changes  in  Flood  Elevation 
Determinations 

agency:  Federal  Emergency 
Management  Agenc:y.  DIES. 

ACTION:  Final  ride. 

SUMMARY:  Modified  Base  (1%  annual- 
chance)  Flood  Elevations  (BF’Es)  are 
finalized  for  the  communities  li.sted 
below.  The.se  modified  BFEs  will  he 
used  to  calculate  flood  insurance 
premium  rates  for  new  buildings  and 
their  contents. 

DATES:  The  effective  dates  for  these 
modified  BFEs  are  indicated  on  the 
following  table  and  revise  the  Flood 
Insurance  Rale  Maps  (FlRMs)  in  effect 
for  the  listed  commnnities  jnior  to  this 
date. 

ADDRESSES:  The  modified  BFEs  for  each 
conmnmity  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  commimitv.  The 
respective  addre.sses  are  listed  in  the 
table  below. 

FOR  FURTHER  INFORMATION  CONTACT:  Lnis 
Rodriguez,  Chief,  Engineering 
Management  Branch.  Federal  Insurance 
and  Mitigation  Administration,  Federal 
Emergency  Management  Agenev,  500  (i 
.Street  SW..  Washington,  DCi  20472, 

(202)  040-4004,  or  (email) 
Luis.Uodrioua7.3<(i}fama.dhs.oov. 

SUPPLEMENTARY  INFORMATION:  'Die 
Federal  Emergency  Management  Agency 
(FEMA)  makes  the  final  determinations 
listed  below  of  the  modified  BF’Es  for 
each  community  listed.  These  modified 
BFEs  have  been  published  in 
news])a])ers  of  local  circulation  and 
ninety  (90)  days  have  elapsed  since  that 
publication.  The  Deputy  Associate 
Admini.strator  for  Mitigation  has 
resolved  any  ajipeals  resulting  from  this 
notification. 

'Phe  modified  BF’Es  are  not  listed  for 
each  community  in  this  notice. 

However,  this  final  ride  includes  the 
address  of  the  Cihief  Fixeenlive  Officer  of 
the  conmumity  where  the  modified  BF'E 
delerminalions  are  available  for 
inspection. 

The  modified  BF’Es  are  made  jnirsnant 
to  section  200  of  the  F  lood  Disaster 
Protection  Act  of  1973,  42  U..S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1908,  42  U..S.C. 
4001  at  saq.,  and  with  44  (T’R  part  05. 
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For  rating  ])urj)()ses,  the  currently 
effective  community  number  is  sliown 
and  must  he  used  for  all  new  policies 
and  renewals. 

The  modified  BFFs  are  the  basis  for 
the  Hoodplain  management  measures 
that  the  commnnity  is  recpiirtid  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  ijiialify  or 
to  remain  (pialiiuul  for  partici|)ation  in 
the  National  Flood  Insurance  Program 
(NFIP). 

Thes(;  modified  HFFs.  together  with 
the  floodplain  managcmient  criteria 
nujuired  by  44  Cf'R  80.3.  are  the 
minimum  that  are  required.  They 
should  not  he  construed  to  mean  that 
the  commnnity  must  change  any 
exi.sting  ordinances  that  are  luon; 
.stringent  in  their  Hoodplain 
management  rcKjuirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own  or 
pursuant  to  jiolicies  established  by  other 
Federal.  .State,  or  regional  entities. 

These  modified  BFEs  are  u.sed  to  meet 
the  Hoodplain  management 


re(|uirements  of  the  NFll’  and  also  are 
used  to  calcidate  the  appropriate  flood 
insurance  ])reminm  rates  for  new 
buildings  built  aftcir  th(!,s(?  (devations  are 
made  final,  and  for  the  contents  in  those 
hnildings.  The  changes  in  BFI'is  are  in 
accordance  with  44  (',FR  (j.5.4. 

National  luivironinantal  Policy  Act. 
This  final  rule  is  categorically  excludcul 
from  th(!  re(|uir(!m(!nts  of  44  (3‘’R  ])art 
10.  Environmental  (ionsideration.  An 
environmental  impact  a.s.sessment  has 
iiot  been  jjreparcul. 

Rcp,aiatovy  Flexibility  Act.  As  flood 
elevation  determinations  are  not  within 
the  scojje  of  the  RiJgulatory  Flexibility 
Act,  .5  II..S.(’..  001-012,  a  regulatory 
Hexihility  analy.sis  is  not  required. 

Rcyalatoiy  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(11  of 
Executive  Order  12800  of  September  30, 
1903,  Regulatory  Planning  and  Review, 
58  FR  51 73.5. 

Executive  Order  13132,  Federalism. 
This  final  rule  involves  no  policies  that 


have  federalism  implications  under 
Executive  Order  13132,  Federalism. 

Executive  Order  129HH.  Civil  Justice 
Reform.  This  final  rule  meets  the 
aj)])licahle  standards  of  Executive  Order 
12988. 

List  of  Subjects  in  44  OFR  Part  05 

Flood  insurance,  Flood])lain.s, 
Re])orting  and  recordkee])ing 
reciuirements. 

Acc:ordingly.  44  C]FR  part  05  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

■  1 .  The  authority  citation  for  jiart  05 
continues  to  read  as  follows: 

Aulluirily:  42  l)..S.(;.  4001  el  seq.: 
K(!()rganizati()n  Plan  No.  :i  of  1978.  .3 
1978  Com])..  ]).  329;  E.O.  12127.  44  FK  19307, 
3  C;FR.  1979  Comp..  i).370. 

§65.4  [Amended] 

■  2.  The  tables  puhli.shed  under  the 
authority  of  §05.4  are  amended  as 
follows; 


Slate  and  county 

Location  and  case 
No. 

Date  and  name  of  newspaper 
where  notice  was  published 

Chief  executive  officer  of  community 

Effective  date  of 
modilication 

Community 

No. 

Texas: 

Bexar  (FEMA  Dock- 

City  of  San  Antonio 

September  27,  2011;  October 

The  Honorable  Julian  Castro,  Mayor, 

September  20.  201 1  . 

480045 

el  No  :  B-1234). 

(11-06-1217P). 

4,  2011;  The  San  Antonio 

City  of  San  Antonio,  100  Military 

Express-News. 

Plaza,  San  Antonio.  TX  78205. 

Grimes  (FEMA 

Unincorporated 

November  9,  201 1 ;  November 

The  Honorable  Betty  Shiflett,  Grimes 

May  2.  2012  . 

481173 

Docket  No.:  B- 

areas  of  Grimes 

16,  2011;  The  Navasota  Ex- 

County  Judge,  100  Main  Street.  An- 

1237). 

County  (1 1-06- 
2364P). 

aminer. 

derson,  TX  77830. 

Guadalupe  (FEMA 

City  of  Schertz  (11- 

November  28,  2011;  Decern- 

The  Honorable  Harold  Baldwin,  Mayor, 

April  3,  2012 . 

480269 

Docket  No.:  B- 

06-1 933P). 

ber  5,  201 1 ;  The  Daily 

City  of  Schertz,  1400  Schertz  Park- 

1244). 

Commercial  Recorder. 

way,  Schertz,  TX  78154. 

Guadalupe  (FEMA 

City  of  Selma  (1 1- 

November  28,  201 1 ;  Decern- 

The  Honorable  Tom  Daly,  Mayor,  City  of 

April  3,  2012 . 

480046 

Docket  No.:  B- 

06-1 933P). 

ber  5,  201 1 ;  The  Daily 

Selma,  9375  Corporate  Drive,  Selma, 

1244). 

Commercial  Recorder. 

TX  78154. 

Hays  (FEMA  Docket 

City  of  Buda  (11- 

December  7,  201 1 ;  December 

The  Honorable  Sarah  Mangham.  Mayor, 

April  12,  2012 . 

481640 

No.:  B-1248). 

06-4776P). 

14,  2011;  The  Hays  Free 

City  of  Buda,  121  Main  Street,  Buda, 

Press. 

TX  78610. 

Tarrant  (FEMA 

City  of  Keller  (10- 

April  8,  2010;  April  15,  2010; 

The  Honorable  Pat  McGrail,  Mayor.  City 

April  1,  2010 . 

480602 

Docket  No :  B- 

06-01 63P). 

The  Fort  Worth  Star-Tele- 

of  Keller,  1 1 00  Bear  Creek  Parkway, 

1225). 

gram. 

Keller,  TX  76248. 

Wichita  (FEMA 

City  of  Wichita  Falls 

November  29,  201 1;  Decern- 

The  Honorable  Glenn  Barham.  Mayor, 

April  4,  2012 . 

480662 

Docket  No.:  B- 

(1 1-06-1 179P). 

ber  6,  2011;  The  Times 

City  of  Wichita  Falls,  1300  7th  Street, 

1244). 

Record  News. 

Wichita  Falls,  TX  76301. 

(Catalog  of  Federal  Domestic  Assistance  No. 
97.022.  “Flood  Insurance.") 

lames  A.  Watke, 

Act  ill}’  Deputy  Assaciule  Administrator  for 
Milit’otion.  Department  of  Homeland 
S<!(:aritv.  F(;deral  Emert’enev  Management 
Aymu'.y. 

|FR  Dec.  2iu:i-02.')‘l7  Filiul  «:4.")  iim| 

BILLING  CODE  9110-12-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  25 

[IB  Docket  No.  06-154;  FCC  12-116] 

2006  Biennial  Regulatory  Review — 
Revision  of  the  Commission’s  Rules 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  In  this  document,  the  Federal 
Communications  Commission  amends 
various  provisions  of  the  Commi.ssion’s 
rules  pertaining  to  licensing  and 
operation  of  satellite  service  radio 


stations.  With  two  exceptions,  the 
amendments  are  non-substantive;  that 
is,  they  neither  imjjose  new 
recjuirements  nor  eliminate  or  alter 
exi.sting  reejuirements.  The  two 
substantive  amendments  adopted  in  this 
Re])ort  and  Order  amend  the  rules  in 
minor  ways  by  eliminating  reciuirements 
to  identify  a  radio  .service  and  station 
location  in  corresjumdence  and 
t:odifying  an  established  ])ractice  of 
allowing  a])])licants  to  cros.s-reference, 
rather  than  re-submit,  previously  filed 
information  regarding  non-U. .S. -licensed 
satellites.  Collectively,  the  changes 
adopted  in  this  Rejjort  and  Order  will 
facilitate  prejiaration  of  earth  and  space 
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station  applications,  promote 
compliance  with  the  Commission's 
operating  rules,  and  ea.se  administrative 
burdens  for  applicants,  licen.sees,  and 
the  Commission. 

DATES:  Effective  March  8,  201.3,  (ixcept 
the  amendments  of  47  CFR  2.5.110  and 
25.137,  which  contain  modified 
information  colhjction  nuinirements  that 
reciuirc!  a])proval  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act.  The 
(iommi.ssion  will  i)nhli.sh  a  document  in 
th(!  Federal  Register  announcing  such 
approval  and  the  effective  date  of  these 
amendments. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Bell,  Satellite  Division. 
International  Bureau,  at  202-418-0741 
or  via  email  at  William. BHlI@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  rhis  is  a 
summarv  of  Rejiort  and  Order  IB  Docket 
No.  OO-i.54,  FCC  12-110,  adopted 
.September  24,  2012  and  released 
S(!])temher  28,  2012.  The  fidl  text  of  the 
Re])ort  and  Order  is  available  for  public 
ins|)ection  and  copying  during  regular 
hnsimiss  hours  at  the  ECC  Reference 
Information  Center,  Portals  11,  445  12th 
Street  S\V.,  Room  CY-A257, 

Washington,  DC  20554.  This  document 
may  also  he  ])nrcha.sed  from  the 
Commission’s  duplicating  contractor. 
Best  Co])v  and  Printing,  Inc.  (BCPI), 
Portals  11,  445  12th  .Street  SW..  Room 
CY-B402,  Washington,  DC,  20554, 
telephone  202-488-5300.  facsimile 
202-488-5503,  or  via  email  to 
FCC@BC3^IWEB.com.  When  ordering 
copies  from  BCPI  jjlease  j)rovide  the 
FCC  document  niimher  (F(iCl2-110). 
The  full  text  may  also  he  downloaded 
at:  http:// WWW. fee. gov.  Alternative 
formats  are  available  to  per.son  with 
disahilitie^s  by  sending  an  email  to 
fcc5l)4@f cc.gov  or  calling  the  Consider  & 
Covernmental  Affairs  Bureau  at  202- 
418-0530  (voice),  or  202-418-0432 
(tty). 

Synopsis 

1.  The  Commission  has  regnlarlv 
taken  action  to  revise  and  “.streamline” 
its  satellite  and  earth  .station  licensing 
rules  when  warranted.  In  2010,  we 
propo.sed  a  ninnher  of  streamlining 
changes  to  part  25  in  a  Notice  of 
Proposed  Rulemaking  in  this 
])roc(;eding.  Three  parties  filed 
comments  on  the  NPRM:  Comtech 
Mobile  Datacom  Corp.  (Comtech), 
Clohalstar  Licen.see  LCC  and  affiliated 
companies  (collectively,  “Clohalstar”), 
and  the  Satellite  Indii.strv  Association 
(.SIA).  No  reply  comments  were  filed. 

2.  Mo.st  of  the  changes  jjroposed  in 
the  NPRM  are  unoj)posed  and  .self- 
explanatory.  These  changes  delete 


unneces.sary  definitions  or  superfluous 
text,  add  necessary  definitions,  clarify 
existing  definitions,  clarify  revisions  to 
rules,  make  format  changes,  delete  or 
amend  obsolete  cros.s-references,  and 
correct  grammatical,  spelling,  and 
typographical  errors.  We  adoj)t  these 
changes  without  di.scussion. 

3.  In  the  following  j)aragraph.s,  we 
discu.ss  the  changes  that  commenters 
op])osed.  We  also  discuss  alternative 
j)ropo.sals  and  additional  rule  changes 
suggested  by  the  commenters.  Finally, 
w(!  di.scuss  several  non-suhstantive 
changes  that  we  did  not  propo.se  in  the 
NPRM  and  that  are  not  raised  in  the 
comments. 

Definitions  and  Uniform  Tenninologv 

4.  .Section  25.201  defines  technical 
terms  pertaining  to  satellite 
communications  .services.  In  the  NPRM, 
we  ])ro])osed  to  amend  section  25.201  in 
several  respects.  Although,  as  noted 
above,  the  majoritv  of  these 
amendments  were;  imopposiid,  we 
received  comments  on  our  proposals  to 
change  the  definitions  of  “Fixed- 
Satellite  Service”  and  “Mobile-Satellite 
.Service”  and  to  add  a  definition  of 
“feeder  link.”  .SIA  rec;ommend.s 
retaining  tin;  (ixisting  definitions  of 
“Fixed-Satellite  Service”  and  “Mohile- 
.Satellite  .Service”  becau.se  tho.se  exi.sting 
definitions  arc;  identical  to 
correspt)nding  definitions  in  section  2.1 
of  the  (iommission’s  rules  and  in  the 
ITU's  Radio  Regulations.  Similarly.  .SIA 
recommends  that  we  define  “feeder 
link”  in  section  25.201  in  the  same 
terms  as  it  is  defined  in  section  2.1.  We 
agree  and  adopt  .SlA’s 
recommendations.  Globakstar  al.so  notes 
that  the  term  “Mobile-.Satellite  Service” 
is  not  consi.stently  capitalized  and 
hyphenated  in  j)art  25  and  recommends 
that  we  use  the  form  “Mobile-Satellite 
.Service,”  which  is  used  in  .section  2.1, 
consi.stently  in  part  25.  We  adopt  this 
recommendation.  .Similarly,  we  correct 
inconsistent  capitalization  and 
hyj)henation  of  the  term  “Fixed-.Satellite 
.Service”  in  part  25. 

5.  The  NPRM  also  jjroposeil  to  add  a 
definition  in  .section  25.201  for  “mobile 
earth  terminal”  and  its  acronym, 

“MET,”  which  are  synonymous  with 
“mobile  earth  .station.”  The  term 
“mobile  earth  station”  is  defined  in  both 
section  25.201  and  section  2.1  and  is 
used  in  many  provisions  in  j)art  25. 
Cdohalstar  recommends  that  instead  of 
adding  a  definition  for  “mobile  earth 
terminal”  and  “MI']T.”  we  replace  these 
terms  with  “mobile  earth  station." 
Because  using  multijile  terms  to  mean 
the  same  thing  may  cau.se  confusion,  we 
ado])t  this  recommendation,  with  one 
modification:  we  re])lace  “MET”  in 


section  25.140(c:)  with  “mobile  .station,” 
which  is  more  a])propriate  in  that 
context  than  “mobile  earth  .station.” 

0.  In  addition,  commenters  jjropo.se 
several  changes  to  section  25.201  that 
were  not  included  in  the  NPRM. 
Ulohalstar  recommends  adding  a 
definition  of  “Big  LEO”  in  section 
25.201  or.  in  the  alternative,  (hdeting  the 
term  from  .section  25.140.  The  term  “Big 
LEO”  appears  in  section  25.254  of  the 
(k)mmi.s.sion’s  rules,  as  well  as  in 
,s(!ction  25.140.  As  used  in  these  rule 
sections,  “Big  LEO"  is  synonymous 
with  “1.0/2. 4  (diz  Mobile-Satellite 
Service.”  which  is  defined  in  section 
25.201.  For  the  sake  of  consistency,  we 
amend  sections  25.140  and  25.254  to 
delete  the  term  “Big  LEO”  and  replace 
it  with  the  defined  term  “1. 0/2.4  GHz 
Mobile-Satellite  Service.” 

7.  Glohalstar  al.so  advocates  deleting 
the  definition  of  “land  mobile  earth 
.station”  from  section  25.201  because 
Land  Mobile  Satellite  Service  is  not  a 
“recognized”  service  in  j)art  25.  We 
under.stand  Glohalstar  to  mean  hv  this 
that  there  are  no  rules  in  j)art  25  that 
apply  only  to  operation  of  land  mobile 
earth  stations,  as  ojjposed  to  other  tvpes 
of  earth  stations.  To  the  contrarv, 

.sec:tion  25.213(a)(1)  includes  a  provision 
that  applies  exclusively  to  land  mobile 
earth  stations.  .Spec;ifically,  this  rule 
bars  1.0/2. 4  GHz  land  mobile  earth 
.stations  from  operating  within  defined 
g(!Ographic  ])rotection  zones  during 
])eriod.s  of  radioastronomv  observation 
in  the  1010.0-1013.8  MHz  hand. 

Becau.se  the  term  is  used  in  a 
substantive  provision  in  part  25,  we 
decline  to  remove  its  definition  from 
.section  25.201. 

dross  Beferen  ces 

8.  Section  25.109  indicates  that 
certain  types  of  satellite  services  are 
subject  to  licensing  under  rules  not 
included  in  part  25.  Specifically,  it 
indicates  that  stations  in  the  Amateur 
Satellite  Service  are  licensed  under  part 
97  and  that  shij)  earth  stations  in  the 
Maritime  Mobile  Satellitt;  Service  are 
licensed  under  jjarts  80  and  83.  We 
])ro])osed  to  delete  the  cross-reference  to 
part  83,  which  no  longer  exists,  and 
insert  a  new  })aragraph  tc)  indicate  that 
aircraft  earth  stations  in  the 
Aeronautical  Mobile  Satellite  Service 
are  licensed  under  part  87. 

9.  SIA  and  Gomtech  raised  concern 
that  the.se  proposed  amendments  might 
incorrectly  give  the  impression  that  all 
earth  stations  on  ships  or  airplanes  must 
he  licen.sed  under  j)arts  80  and  87.  We 
have  modified  the  text  of  the  cros.s- 
references  to  parts  80  and  87  to  avoid 
fostering  this  misunderstanding. 
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10.  We  also  proposed  to  insert  a 
proviso  in  section  25.109  that  Amateur 
Satellite  operators  must  (:om])lv  with 
section  25.111(1)),  which  reciiiires 
satellite  service  a])plicants  ami  licensees 
It)  ‘■])rovi(le  the  Ciommission  with  all 
information  it  retpiires  for  the  Advance 
I’nhlication.  (Coordination,  and 
Notification  of  fretpiency  assignments 
pursuant  to  the  International 
ITelecommunicalion  llnion’sl  Radio 
Regulations.”  We  are  not  adopting  this 
proj)osed  amendment  hecanse  there  is 
an  existing  j)rovision  in  |)art  97  of  the 
Commi.ssion's  rules,  section  97.207(g), 
that  re(|uires  amateur  satellite  o])eralors 
to  file  pre-launch  notifications  with  the 
('.ommi.ssion  and  include  anv 
inlormation  needed  for  international 
coordination  under  relevant  I  I  IJ 
regulations. 

11.  The  NPRM  also  propo.sed  to  add 
cross-references  in  section  25.109  to 
additional  rule  j)arts  that  include 
relevant  requirements.  Upon  further 
review,  we  have  decided  not  to  add 
additional  cros.s-references  to  hroadlv 
apj)licahle  provisions  in  parts  1.  2,  and 
17  of  the  (Commission's  rules.  These 
proi)o.se(l  cross-references  would  he 
redundant  and  could  cause  confusion. 
On  our  own  motion,  however,  we  add 
a  cross  reference  to  part  5.  which 
contains  licensing  rules  for 

exi) erimental  (operation,  including 

exj) erimental  .satellite  service  operation. 

12.  Section  25.140  is  captioned 
"Qualifications  of  fixed-.satellite  space 
station  licen.sees.”  although  most  of  the 
provisions  in  that  rule  .section  ])ertain  to 
ap|)lications  for  17/24  (Cllz 
Hroadcasting-Satellite  Service  (BSS) 
.s])ace  .stations.  We  ])ro|)osed  tt)  amend 
the  caption  to  indicate  that  the  section 
incliuies  rules  for  1 7/24  GHz  BSS 
a|)plicants.  We  adopt  this  propo.sed 
amendment  with  a  minor  change  to 
make  the  caption  more  accurate.  The 
ca|)tion  will  now  read.  "Further 
nupdrements  for  license  a|)plication.s  for 
space  stations  in  the  Fi.xecl-Satellite 
Service  and  17/24  GHz  Broatlca.sting- 
Satellite  .Service.”  The  NBRM  also 
proposed  minor  clarifying  changes  in 
(lection  25.14()(a).  .SIA  asks  us  to  further 
amend  section  25.14()(a)  hy  deleting  the 
.statement  that  applications  for  new 
Fixed-.Satellite  .Service  space  stations 
"shall  comj)ly  with  the  recpdrements 
established  in  Rei)ort  and  Order.  (Xi 
Docket  No.  81—704.”  .SIA  contends  that 
the  cros.s-reference  to  the  Report  and 
Order  is  unneces.sary  hecau.se  all 
currently  relevant  snhstantive 
re(|uirements  adoj)ted  in  that  order  are 
incorporated  eksewhere  in  the 
(iomnn.ssion  rules.  We  agree.  Further, 
the  other  j)rovisions  of  .section  25.140(a) 
repeat,  in  suhstance.  provisions  in  other 


paragraphs  of  section  25.140  and  in 
sections  25.111(a)  and  25.112(a)(2).  We 
therefore  remove  and  reserve  .section 
25.140(a). 

13.  Section  25.14()(a)  While  not 
])roposed  in  the  NBRM,  we  adopt  a 
recommendation  from  SIA  to  correct 
erroneous  references  to  an  ITU 
Recommendation  in  section  25.14()(a). 
.Section  25.140(a)  .sets  foith 
reciuirements  for  license  applications  for 
non-geostationary-orhit  F.S.S  space 
stations  operating  in  the  10.7-14.5  GHz 
hand.  .Specilically,  we  amoul  references 
to  Recommendation  ITU-R  B.().1503  to 
reference  Recommendation  ITU-R 
.S.1503  instead. 

14.  .Section  25.101(1))  ])i'ovide.s  that  a 
station  license  will  he  automaticallv 
terminated  upon  the  expiration  of  the 
license  period,  “unless  an  ajjplication 
for  renewal  of  the  license  has  been  filed 
with  the  (Commission  ])ur.suant  to 
section  25.120(e).”  (Jlohalstar  ])oint.s  out 
that  the  cross-reference  to  .section 
25.120(e)  is  incorrect  and  that  section 
25.121(e)  should  he  referenced  instead. 
We  amend  section  25.101(h)  to  effect 
this  correction. 

15.  .Section  25.270(c)  states  that 

"|t  liansmission  to  or  from  foreign  |)oint.s 
over  .si)ace  stations  in  the  Fixed-Satellite 
Sei  vice,  other  than  those  o|)erated  hv 
the  International  relecommunications 
Satellite  Organization  and  Inmarsat,  are 
subject  to  the  policies  .set  forth  in  the 
Report  and  Order.  ado])ted  january  19, 
1990  in  IB  Docket  No.  9.5-41.”  The 
cros.s-referenced  (Commission  document 
is  the  "DIS(X)  /"order  that  eliminated 
the  ])revious  distinction  between 
domestic  satellites  and  international 
separate  sy.stem.s,  peiinitting  all  U.S.- 
licensed  satellites  to  provide  both 
domestic  and  international  services.  In 
the  NPRM,  we  j)ropo.sed  to  amend  this 
provision  hy  deleting  the  phrase  "other 
than  tho.se  o])erate(l  hy  the  International 
Telecommunications  Satellite 
Organization  and  Inmai-sat”  and 
replacing  the  cross-reference  to  DISCO  I 
with  a  reference  to  "the  requirements 
set  forth  in  section  25.137  of  this 
(Chaptei.”  .SIA  recommends  that  we 
delete  section  25.27()(c)  in  its  entirety, 
since  DISCO  /  did  not  impo.se  anv 
reciuirements  that  are  not  i)rescrii)ed 
elsewhere  in  part  25.  We  agree  and 
delete  section  25.27()(c). 

It).  .Section  25.137(h)  states  that 
anyone  nupiesting  authority  to  operate  a 
U.S.  earth  station  with  a  non-U. S.- 
licensed  space  station  must  file  exhibits 
providing  legal  and  technical 
information  for  the  non-U. S. -licensed 
space  station.  We  propo.sed  to  amend 
this  j)rovision  to  add  that  the 
submission  must  include  a  comi)leted 
.Schedule  S  to  F(C(C  Form  312.  SIA  agrees 


with  this  pro])o.sed  change  hut  recpiests 
that  we  insert  an  additional  sentence 
stating  that  an  a])])licant  seeking 
authority  to  communicate  via  a  foreign- 
licensed  s|)ace  station  that  has 
previously  been  declared  eligible  for 
U.S.  market  access  need  not  re-file  the 
information  otherwise  retpnred  hy 
section  25.137(1))  hut  mav  instead  cross- 
reference  the  market  acce.ss  giant.  SIA 
maintains  that  this  ])ro])osed  change 
would  conform  to  current  practice  and 
reduce  confusion.  We  agree  with  this 
recommendation  and  implement  it. 
adding  text  to  indicate  that  the  cross- 
referenced  grant  must  pertain  to 
o])eration  in  the  same  service  and 
fnujuency  hand(.s).  By  logical  extension, 
we  also  add  text  to  indicate  that  the 
requisite  information  may  he  provided 
by  cro.ss-referencing  a  iiending 
a|)plication,  which  is  also  consistent 
with  established  practice. 

17.  .Section  25.202(a)(1)  lists  some, 
but  not  all,  of  the  freciuency  hands  that 
are  allocated  for  use  hy  stations  in  the 
Fixed-Satellite  Service,  with  notations 
regarding  re(|uirement.s  or  limitations 
pertaining  to  o])eration  in  particular 
iiands.  In  the  NPRM.  we  jiropo.sed  to 
ado))t  a  revised  list  of  F.S.S  frecpiencies 
that  would  include  ])reviou.slv  omitted 
F.S.S  fre(|uency  hands  and  also  include 
additional  notations  cro.ss-referencing 
provisions  in  the  Table  of  Fre(|uency 
Allocations.  After  further  consideration, 
we  have  decided  to  insert  a  general 
instruction  to  refer  to  the  Table  of 
Allocations  and  delete  l)and-s])ecific 
annotations  that  merely  re])eat  or  cross- 
reference  j)rovi.sion.s  in  the  Table.  We 
have  also  corrected  several  errors  that 
.SIA  pointed  out  in  its  comments. 

18.  .Section  25.210  .Section  25.21()(d) 
of  the  Gommission’s  rules  states  that  all 
space  .stations  in  the  Fixed-.Satellite 
.Service  o])erating  in  the  20/30  (Biz 
hands  shall  employ  ".state-of-the-art  full 
fre(]uency  reuse.”  Section  25.210(f) 
pre.scril)e.s  an  identical  recjuirement  for 
F.S.S  s])ace  stations  o])erating  in  other 
specified  Ihujiiency  hands,  as  well  as  for 
Broadcasting-.Satellite  .Service  .s])ace 
stations  operating  in  the  17.3-17.8  (Biz 
(space-to-Farth)  hand.  In  the  NPRM.  we 
])roposed  to  consolidate  these  two  rule 
])rovi.sion,s.  SIA  supports  this  pioposed 
change,  which  we  adoi)t. 

It).  SIA  also  advocates  amending 
.section  25.210(1]  hy  inserting  a  sentence 
stating  that  the  full  fiociuency  reu.se 
re(|uirement  does  not  :q)j)ly  io 
telemetry,  tracking,  and  command 
transmi.ssions  at  tlie  edges  of  fre(]uency 
hands  a.ssigned  for  F.S.S  oi)eration.  We 
ado])t  this  change.  This  is  a  clarifying, 
rather  than  a  suh.stantive  amendnient,  as 
we  have  n()Ver  construed  the  full 
frecpiency  reuse  rule  to  a])])ly  to 
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telemetry,  tracking,  and  command 
operations. 

20.  .Section  25.21()(k)  .states  that  the 
co-polarized  and  cross-polarized 
performance  of  F.S.S  sjjace  station 
antennas  must  he  measur(!(i,  both  within 
the  primary  coverage  ansa  to  facilitate 
coordination  with  other  (ionnni.ssion 
s])ace  station  licensees  and  outside  the 
primary  coverage;  area  to  facilitate 
international  frecinency  coordination. 
The  ride  also  states  that  licen.sees  must 
submit  the  measurements  to  the 
(iommi.ssion  within  thirty  days  after 
com])leting  jireliminary  in-orbit  testing. 
We  proposed  to  delete  the  phra.ses  “to 
facilitate  coordination  with  other 
Ciommi.ssion  sjiace  station  licensees” 
and  “to  facilitate  international 
freipiency  coordination.”  which  are  of 
no  substantive  import.  .SIA  suggests, 
instead,  that  we  delete  .section  25.21()(k) 
in  its  entirety  hecan.se,  according  to  .SIA, 
it  requires  licensees  to  re-snhmit  the 
.same  information  that  section 
2.5.114(d)(3)  re(|nir(;.s  apjilicants  to 
provide  in  space  station  license 
a])j)lication.s.  We  do  not  agree  that 
.section  25.21()(k)  is  redundant  vis-a-vis 
.section  25.114(d)(3).  .Section 
25.114(d)(3)  reijuires  license  apjilicants 
to  jirovide  jiredicted  antenna  gain 
contours,  wheriias  section  25.21()(k) 
niijnires  licensees  to  snhmit  measured 
antenna  jierformance  data  ohtaim;d  from 
in-orhit  testing.  Th(;refore,  we  retain  the 
riiijuirement  in  .section  25.21  ()(k).  with 
the  non-snhstantive  changes  jirojiosed 
in  the  NPRM. 

21.  Finally,  we  delete  the  jihrase  “in 
the  Fixed-.Satellite  .Service”  from  the 
cajition  to  section  25.210  hei:aiise  this 
.section  includes  jirovisions  that  ajijily 
to  sjiace  stations  other  than  F.S.S  space 
.stations. 

22.  In  its  comments  on  the  NPRM, 
Glohalstar  recommends  significant 
substantive  changes  in  several 
jirovisions  in  jiart  25.  These 
recommendations  are  beyond  the  scojie 
of  this  jiroceeding. 

Procedural  Matters 

23.  Final  Hagulatoiv  Flaxibilitv 
(iartification.  The  Regulatory  Flexibility 
Act  of  1980,  as  amended  (RFA)  reijnires 
that  a  regulatory  flexibility  analysis  he 
jirejiared  for  rulemaking  jiroceedings 
imle.ss  the  agenev  certifies  that  “the  ride 
will  not  have  a  significant  economic 
imjiact  on  a  snlistantial  numher  of  small 
entities.”  The  RFA  generally  defines  the 
term  “small  entity”  as  referring  to  any 
“small  linsiness.”  “small  organization,” 
or  “small  governmental  jurisdiction." 
The  term  “small  liusine.ss”  has  the  .same 
meaning  as  the  term  “small  linsiness 
concern”  under  the  .Small  Business  Act. 
A  small  linsiness  concern  is  one  which: 


(1)  Is  indejiendently  owned  and 
ojierated;  (2)  is  not  dominant  in  its  field 
ofdjieration;  and  (3)  .satisfies  any 
additional  criteria  established  by  the 
.Small  Business  Administration  (.SBA).  A 
small  organization  is  generally  “any  not- 
for-jirofit  enterjirise  which  is 
indejiendently  owned  and  ojierated  and 
is  not  dominant  in  its  fii;ld." 

24.  In  this  Rejiort  and  Order,  we  have 
decided  to  amend  the  text  of  rule 
Jirovisions  jiertaining  to  the  licensing 
and/or  oji(;ration  of  radio  stations  used 
for  telecomnumit;ation  via  satellite,  'fhe 
amendments  will  make  the  rules  in 
(jnii.stion  more  concise,  more  coherent, 
and/or  more  lucid  without  changing  or 
eliminating  existing  regulatory 
requirements.  We  certify  that  these 
amendments  will  not  have  a  significant 
et:onomic  imjiact  on  a  substantial 
nnmlier  of  small  entities.  The 
Commission  will  .send  a  cojiy  of  the 
Rejiort  and  Order,  including  a  cojiv  of 
this  certification,  in  a  rejiort  to  Congre.ss 
jinrsnant  to  the  Congressional  Review 
Act.  A  cojiy  of  the  Rejiort  and  Order  and 
this  certification  will  also  he  sent  to  the 
Chief  Conn.sel  for  Advocaev  of  the  .Small 
Bnsinii.ss  Admini.stration,  and  will  hi; 
jiiihlished  in  the  Federal  Register. 

25.  Papanvork  Ucduction  Act.  This 
doenment  contains  modified 
information  collection  reijnirements 
snliject  to  the  l’aji(;rwork  Reduction  Act 
of  1995  (PRA),  Public  Law  104-13.  It 
will  he  siihmitted  to  the  Offici;  of 
Managenuait  and  Budget  (OMB)  for 
review  under  .Section  35()7(d)  of  the 
PRA.  We  invite  OMB,  the  general 
jinhlic.  and  other  Federal  agencies  to 
comment  on  the  new  or  modified 
information  collection  requirements.  In 
addition,  jinrsuant  to  the  .Small 
Bnsine.ss  Paperwork  Relief  Act  of  2002, 
Public  Law  107-198,  .see  44  IJ.S.C. 
350(i(c)(4),  we  seek  specific  comment  on 
how  the  (iommi.ssion  might  further 
reduce  the  information  collection 
burden  for  small  business  concerns  with 
fewer  than  25  employees. 

Ordering  Clauses 

2(i.  Accordingly,  it  is  ordered, 

Jinrsuant  to  Sections  4(i).  7(a),  11, 

303(c),  303(11,  303(g).  and  303(r)  of  the 
Commimications  Act  of  1934,  as 
amended,  47  IJ.S.C.  154(i).  157(a),  101. 
303(c),  303(0,  303(g),  303(r),  that  Part  25 
of  the  Commission’s  rules  is  amended  as 
set  forth  in  the  Ajijiendix  to  this  Order. 
The  rule  revisions  in  the  Ajijiendix  will 
take  effect  30  days  after  a  .summary  of 
this  Rejiort  and  Order  is  jinhlished  in 
the  Federal  Register,  with  the  excejition 
of  the  revisions  to  47  (JFR  25.110  and 
25.137.  The.se  ride  revisions  contain 
modified  information  collection 
requirements  that  require  ajijiroval  by 


the  Office  of  Management  and  Budget 
(OMB)  under  the  PRA.  'rhe  Federal 
Communications  (Jommi.ssion  will 
jiulilish  a  doenment  in  the  Federal 
Register  announcing  such  ajijiroval  and 
the  relevant  effective  date. 

27.  It  is  further  ordered  thkU  the 
Commi.ssion's  (ionsumer  and 
Covernmental  Affairs  Bureau,  Reference 
Information  Center  .shall  send  a  cojiv  of 
this  Rejiort  and  Order,  including  the 
final  regulatory  flexibility  act 
certification,  to  the  CJhief  Counsel  for 
Advocacy  of  the  Small  Business 
Admini.stration.  in  accordance  with 
.Section  (i()3(a)  of  the  Regulatory 
Flexihilitv  Act,  5  II..S.C.  801.  et  seq. 
(1981). 

l''e(l(;nil  Ciiinininiicatioiis  (Jiiniinission. 
Marleni;  It.  Dortch, 

Secretary. 

For  the  reasons  di.scnssed  in  the 
jireamlile,  the  Federal  Commimications 
Commi.ssion  amends  47  CJFR  jiart  25  as 
follows: 

PART  25— SATELLITE 
COMMUNICATIONS 

■  1.  The  authority  citation  for  jiart  25  is 
revised  to  read  as  follows: 

Authority:  Inlcrjirets  or  .ijijiliiis  .Sections  4, 
.301.  302,  303.  307,  300,  332.  and  70.5  of  the 
Toinmunicalions  Act.  as  amended.  47  U..S.C. 
.Si!(:lions  1.54.  301. 302.  303,  307.  300.  332. 
and  705.  nnl(;ss  olherwisi;  noted. 

§25.103  [Amended] 

■  2.  In  §  25.103,  remove  and  reserve 
jiaragrajihs  (a)  through  (f). 

■  3.  Revi.se  §  25.109  to  read  as  follows: 

§25.109  Cross-reference. 

(a)  .Sjiace  and  earth  stations  in  the 
Amateur  Satellite  .Service  are  licensed 
under  47  (JFR  iiart  97. 

(h)  .Ship  earth  stations  in  the  Maritime 
Moliile-.Satellite  .Service  transmitting  in 
the  1828.5-1848.5  MHz  hand  are  suhject 
to  licensing  under  47  CFR  jiart  80. 

(c)  Earth  stations  in  the  Aeronautical 
Moliile-.Satellite  (Route)  .Service  are 
suhject  to  licensing  under  47  CP’R  part 
87. 

(d)  .Sjiace  and  (;arth  stations  in  the 
Exjierimental  Radio  .Service  may  he 
subject  to  licensing  under  47  CFR  jiart 
5. 

■  4.  In  §  25. 110,  revi.se  jiaragrajihs  (a) 
and  (c)  to  riiad  as  follows: 

§  25.1 1 0  Filing  of  applications,  fees,  and 
number  of  copies. 

(a)  Ajijilications  may  he  filed  by  going 
online  at  licensing.fcc.gov/myihfs  and 
snhmitting  the  ajijilication  through  the 
International  Bureau  h’iling  .Sv.stem 
(IBFS). 

*  *  *  A  * 
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(c)  All  comispondenee  concerning 
any  a])|)lication  must  identify: 

(1)  The  applicant's  name, 

(2)  Tlie  call  sign  of  the  space  station 
or  earth  station,  and 

(3)  The  tile  nnmher  of  the  application. 

ie  -k  ic  -k  -k 

■  5.  In  S  2.5.1 1 1 .  revise  the  first  and  la.st 
sentences  in  ])aragra])h  (c)  to  read  as 
follows: 

§25.111  Additional  information. 

k  k  *  *  k 

(t:)  In  the  Direct  Broadcast  Satellite 
service,  applicants  and  licensees  shall 
al.so  provide  the  (lommi.ssion  with  all 
information  it  riupiires  in  order  to 
modify  the  j)lans  for  the  Broadcasting- 
Satellite  Service  (BSS)  in  Appendix  30 
of  the  ITU  Radio  Regnlatic)n.s  (RR)  and 
as.sociaf(!d  feeder-link  plans  in 
Appendix  30A  of  the  ITU  RR.  if  the 
system  has  technical  characteristics 
differing  from  those  specified  in  the 
App(Mulix  30  BSS  Plans,  the  Ap])endix 
30A  feiulerlink  Plans.  Annex  5  to 
Api)endix  30.  or  Annex  3  to  A])pendix 
30A.  *  *  *  A])plicants  and  liccmsees 
shall  also  provide  the  Commission  with 
the  information  recinired  by  Appendix  4 
of  the  ITU  RR  for  advance  publication 
and  notification  or  coordination  of  the 
Inxinencies  to  he  used  for  tracking, 
telemetry  and  control  functions  of  DBS 
systems. 

■  ().  In  §25.11 3.  revise  the  first  .sentence 
of  paragraj)h  (a)  to  r(!ad  as  follows: 

§25.113  Station  licenses  and  launch 
authority. 

(a)  Construction  permits  are  not 
rerpiired  for  earth  stations.  *  *  * 
***** 

■  7.  In  §  25.1 14.  in  paragraph  {d)(7), 
remove  “fixed-satellite  service"  and 
“hroadca.sting-.satellite  service"  and  add 
in  their  place  "Fixed-Satellite  Service" 
and  “Broadca.sting-Satellite  Service". 
res|)ectively  and  revi.se  paragraph 

(d)(12)  to  read  as  follows: 

§  25.1 1 4  Applications  for  space  station 
authorizations. 

***** 

(d)  *  *  * 

(12)  Applications  for  authorizations  in 
the  non-geostationarv  satellite  orbit 
Fixed-Satellite  .Service  (NC.SO  F.SS)  in 
the  10.7-14.5  (dlz  hands  shall  also 
|)rovide  all  information  sjiecified  in 
§25.140. 

***** 

■  8.  In  §  25.1 15.  revise  paragraph 
(a)(2)(i]  and  in  paragra])h  (11  remove 
“fixed-satellite  service”  and  add  in  its 
place  "Fixed-Satellite  Service". 

The  revision  reads  as  follows: 


§25.115  Application  for  earth  station 
authorizations. 

(a)  *  *  * 

(2)  *  *  * 

(i)  The  earth  station  will  opmate  in 
the  3700-4200  Mllz  and  502.5-0425 
Ml  Iz  hands  and/or  in  the  1 1 .7-12.2  (d  Iz 
and  14.0-14.5  Cllz  hands;  and 
***** 

■  0.  In  §  25.1  It),  revise  the  third 
sentence  of  paragraph  (e)  to  read  as 
follows: 

§25.116  Amendments  to  applications. 

***** 

(e)  *  *  *  Amendments  to  earth 
station  a])j)lications  must  he  filed  on 
Form  312  and  Schedule  B. 

■  10.  In  §25.1 17,  add  paragraph  (h). 
revi.se  paragraph  (c).  and  adtl  paragra]jh 
(e)  to  read  as  follows: 

§25.117  Modification  of  station  licenses. 

***** 

(h)  Both  earth  station  and  sjiace 
station  modification  apjilications  mn.st 
he  filed  electronicallv  through  the 
International  Bureau  Filing  .Svstem 
(IBF.S)  in  accordance  with  the 
a])|)lical)le  jirovisions  of  part  1,  snhjiart 
Y  of  this  cha])ter. 

(c)  A])i)lications  for  modification  of 
earth  station  authorizations  must  he 
submitted  on  FCC  Form  312,  Main  Form 
and  .Schedule  B.  Applications  for 
modilu:ation  of  space  .station 
authorizations  must  Ik;  suhmitted  on 
F(X;  Form  312.  Main  Form  and 
.Schedule  S.  Only  tho.se  items  that 
change  need  to  he  specified,  ])rovided 
that  the  applicant  certifies  that  the 
remaining  information  has  not  changed. 
***** 

(e)  Any  ajjjjlication  for  modification 
of  authorization  to  extend  a  recjuired 
date  of  completion,  as  set  forth  in 
§25.133  for  earth  station  authorizations 
or  §  25.104  for  space  stations,  or 
included  as  a  condition  of  any  earth 
station  or  space  .station  authorization, 
must  include  a  verified  statement  from 
the  ajiplicant: 

(1)  That  states  that  the  additional  time 
is  riKiuired  due  to  nnforeseeahle 
circum.stances  beyond  the  ajjplicant’s 
control,  describes  these  circum.stances 
with  specificity,  and  justifies  the  jirecise 
extension  periml  recpiested;  or 

(2)  That  stales  there  are  uniiiue  and 
overrilling  public  interest  c:oncern.s  that 
justify  an  extension,  identifies  the.se 
interests  and  justifies  a  precise 
extension  jieriod. 

***** 

■  1 1 .  In  §  25.1 1 9,  revise  paragraph  (h)(2) 
to  read  as  follows: 


§  25.1 1 9  Assignment  or  transfer  of  control 
of  station  authorization. 

***** 

(h)  *  *  * 

(2)  Fffect  any  change  in  a  controlling 
interest  in  the  ownership  of  the 
licensiHi,  including  changes  in  higal  or 
eipiitahle  ownershij). 
***** 

§25.131  [Amended] 

■  12.  In  47  (iFR  25.1 31  (h).  remove  the 
words  "fixed-.satellite  service"  and 
"fixed  service"  and  add  in  their  place 
the  words  "F’ixed-.Satellite  Service”  and 
“Fixed  Service”. 

■  1 3.  In  §  25.1 33.  revise  the  first 
.sentence  of  jjaragraph  (a)(1)  and  revi.se 
paragrajih  (a)(2)  to  read  as  follows: 

§25.133  Period  of  construction; 
certification  of  commencement  of 
operation. 

(a)(1)  Each  license  for  an  earth  station 
governed  by  this  ])art,  excejit  for  mobile 
earth  stations,  shall  sj)ecify  as  a 
condition  therein  the  ])eriod  in  which 
construction  of  facilities  must  he 
comjileted  and  .station  o])eration 
commenced.  *  *  * 

(2)  Each  lic.ense  for  mobile  earth 
stations  shall  sjiecify  as  a  condition 
therein  the  period  in  which  station 
operation  must  he  commenc;ed.  The 
networks  in  which  the  mobile  earth 
.stations  will  he  operated  must  he 
brought  into  operation  within  12 
months  from  tlie  date  of  the  license 
grant  except  as  may  he  determined  by 
the  (’.ommission  for  any  particular 
application. 

***** 

■  14.  In  §  25.1 34,  revi.se  the  section 
heading,  remove  and  reserve  jjaragraph 
(d),  and  revi.se  paragrajih  (h)  to  read  as 
follows: 

§25.134  Licensing  provisions  for  Very 
Small  Aperture  Terminal  (VSAT)  and  C-band 
Small  Aperture  Terminal  (CSAT)  networks. 

***** 

(h)  V.SAT  operators  licensed  jnirsuant 
to  this  section  are  ])rohihited  from  using 
remote  earth  stations  in  their  networks 
that  are  not  designed  to  sto]) 
transmi.ssion  when  synchronization 
with  the  signal  received  from  the  target 
.satellite  fails. 

■  15.  In  §25.130,  remove  the  words 
“Mobile  .Satellite  .Services"  in  the 
section  heading  and  the  introductory 
text  and  add  in  their  ])lace  words 
“Mohile-.Satellite  .Service”;  remove  the 
words  “Mobile  .Satellite  .Service”  in  the 
first  sentence  of  paragraph  (c)  and  add 
in  their  jdace  the  words  “Mohile- 
.Satellite  Service”:  and  revise  paragra])h 
(d)  introductory  text  and  the  first 
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•sontence  in  i)aragra|)h  (e)  to  read  as 
follows: 

§  25.1 36  Licensing  provisions  for  user 
transceivers  in  the  1. 6/2.4  GHz,  1.5/1 .6  GHz, 
and  2  GHz  Mobile-Satellite  Services. 

***** 

(d)  Any  mobile  earth  station  (MES) 
associated  with  the  Mohile-.Satellite 
.S(!rvice  o])erating  in  the  1.530-1.544 
Mllz  and  1020. .5-1 045.5  MHz  hands 
shall  have  the  following  mininunn  .set  of 
capahilities  to  ensure  compliance  with 
Footnote  5.353A  in  47  CFR  2.100  and 
the  i)nority  and  real-time  preemption 
re(|uirements  imjjosed  by  Footnote 
IIS315  in  that  rule  section. 
***** 

(e)  Any  Land  Earth  Station  (EES) 
associated  with  the  Mohile-Satellite 
.Servic;e  operating  in  the  1530-1544 
MHz  and  1020.5-1045.5  MHz  hands 
must  have  the  following  mininunn  set  of 
ca])ahilities  to  ensure  that  the  MSS 
.Systran  complies  with  Footnote  5.353A 
and  the  juiority  and  real-time 
preemption  reciuirements  im})o.sed  by 
Fof)tnote  IJS315.  *  *  * 
***** 

■  10.  In  ^  25.137,  revise  paragraphs  (h), 
(c)  introductory  text,  (c:)(l),  and  ((;)  to 
read  as  follows: 

§25.137  Application  requirements  for 
earth  stations  operating  with  non-U. S. 
licensed  space  stations. 

***** 

(h)  Any  request  pursuant  to  paragiaj)h 
(a)  of  this  section  must  he  filed 
electronically  through  the  International 
Bureau  Filing  Sy.stem  and  must  include 
an  exhibit  providing  legal  and  technical 
information  for  tlie  non-U. S. -licensed 
space  station  of  the  kind  that  §25.114 
would  require  in  a  license  a])])lication 
for  that  sjjace-station.  including  but  not 
limited  to,  information  required  to 
complete  Schedule  S.  An  ap])l leant  may 
.satisfy  this  requirement  by  cro.ss- 
referencing  a  pending  a]3j)lication 
containing  the  requisite  information  or 
by  citing  a  prior  grant  of  authority  to 
communicate  via  the  .space  station  in 
(luestion  in  the  .same  frequenev  hands  to 
provide  the  same  tvpe  of  service. 

(c)  A  non-U.S.-licensed  NUSO-like 
satellite  system  seeking  to  .serve  the 
United  .States  can  he  considered 
contemporaneously  with  other  U..S. 
N(;.S()-like  satellite  .systems  pursuant  to 
§25.157  and  considered  before  later- 
filed  .q)plication.s  of  other  U..S.  satellite 
.system  o])erators.  and  a  non-U. .S.- 
licensed  (LSO-like  satellite  system 
seeking  to  serve  the  United  .States  can 
have  its  request  ])laced  in  a  queue 
pursuant  to  §  25.158  and  considered 
before  later-filed  applications  of  other 


U..S.  satellite  .system  operators,  if  the 
non-U. .S. -licensed  .satellite  sy.stem: 

(1)  Is  in  orbit  and  optaating: 
***** 

(e)  A  non-U. .S.-licens(!d  satellite 
operator  that  is  seeking  to  serve  the 
United  .Stat(!s  ])nrsnant  to  a  laitterof 
Intent  may  amend  its  re(|ne.st  by 
submitting  an  additional  L(!tter  of 
Intent.  .Such  additional  Letters  of  intent 
will  he  trixited  on  the  same  basis  as 
amendments  filed  by  U..S.  .si)ace  station 
applicants  for  jnirpo.ses  of  determining 
the  order  in  which  the  Letters  of  Intent 
will  he  consitlered  ndative  to  other 
pending  applications. 
***** 

■  17.  In  §  25.140,  revise  the  section 
heading,  remove  and  re.serve  paragraph 
(a),  aiul  revise  the  first  sentence  in 
j)aragra))h  (b)  to  read  as  follows: 

§25.140  Qualifications  of  Fixed-Satellite 
space  station  licensees. 

***** 

(h)  Each  a]q)licant  for  a  space  station 
authorization  in  the  Fixed-.Satellite 
.Service  nui.st  demonstrate,  on  the  basis 
of  the  docmnent;-!tion  contained  in  its 
application,  that  it  is  legally, 
technically,  and  otherwise  (jualilnxl  to 
])n)ceed  expeditiously  with  the 
construction,  launch  and/or  o])eration  of 
each  proj)o.sed  space  station  facility 
imnuidiately  upon  grant  of  the  recpiested 
anthorizatic)!!.  *  *  * 
***** 

■  18.  In  §  25.142,  revise  the  section 
heading,  ])aragraph  (a)(2),  and  the  first 
and  last  sentences  in  ))aragraph  (h)(2)(ii) 
to  read  as  follows: 

§  25.1 42  Licensing  provisions  for  the  non¬ 
voice,  non-geostationary  Mobile-Satellite 
Service. 

(a)  *  *  * 

(2)  Applicants  for  a  non-voice,  non- 
geostationary  Mohile-Satellite  .Service 
space  station  license  must  identify  the 
])ower  flux  density  produced  at  the 
Earth’s  surface  by  each  .sj)ace  .station  of 
their  sy.stem  in  the  137-138  MHz  and 
400.1 .5— 401  MHz  hands,  to  allow 
determination  of  whether  coordination 
with  terrestrial  services  is  retpiired 
under  any  applicable  footnote  to  the 
'fable  of  Freriuency  Allocations  in 
§2.100  of  this  chapter.  In  addition, 
applicants  mu.st  identifv  the  measures 
they  would  em])loy  to  protect  the  radio 
a.stronomy  .service  in  the  150.0.5-153 
MHz  and  400.1-410  MHz  hands  from 
harmful  interference  from  unwanted 
emissions. 

***** 

(h)*  *  * 

(2)  *  *  * 

(ii)  'flu;  Uommi.ssion  will  use  its 
existing  procedures  for  liaison  with 


N'flA  to  reach  agreement  with  respect  to 
achieving  com])atihle  operations 
between  Federal  Government  users 
under  the  jurisdiction  of  N'flA  and  non¬ 
voice,  non-geostationary  Mohile- 
.Satellite  .Service  systems  (including  u.ser 
transceivers  subject  to  hlank(!t  licensing 
uiuler  §25.1 15(d))  through  the 
fr(!(]neiu:y  assignment  and  coordination 
practices  e.stahlished  by  N'flA  and  the 
int(!rdepartment  Radio  Advisory 
Gommittee  (IRAG).  *  *  *  The  frecjuencv 
assignment  and  coordination  of  the 
.satellite  system  with  Federal 
Government  users  shall  he  completed 
prior  to  grant  of  authorization. 
***** 

■  It).  In  §  25.143.  revi.se  the  section 
heading  and  jjaragraphs  (h)(2)(ii) 
through  (iv).  (e)(l)(iii).  (e)(2),  (h),  and  (i) 
to  reail  as  follows: 

§25.143  Licensing  provisions  for  the  1.6/ 
2.4  GHz  Mobile-Satellite  Service  and  2  GHz 
Mobile-Satellite  Service. 

***** 

(h)  *  *  * 

(2)  *  *  * 

(ii)  'fhat  a  .system  ])ropo.sed  to  operate 
using  non-geostationary  satellites  he 
capable  of  providing  Mohile-.Satelliti! 
.Service  to  all  locations  as  far  north  as 
70°  North  latitude  and  as  far  .south  as 
55°  .South  latitude  for  at  least  75%  of 
every  24-hour  jjeriod.  i.e..  that  at  lea.st 
one  satellit(!  will  he  visible  above  the 
horizon  at  an  elevation  angle  of  at  least 
5°  for  at  least  18  hours  each  day  within 
the  de.scrihed  geographic  area: 

(iii)  'fhat  a  sy.stem  proposed  to  operate 
using  non-geostationarv  satellites  he 
capahh;  of  |)roviding  Mohile-.Satellite 
Service  on  a  continuous  basis 
throughout  the  fifty  .states.  Puerto  Rico 
and  the  U..S.  Virgin  Islands,  i.e.,  that  at 
least  one  .satellite  will  he  visible  above 
the  horizon  at  an  elevation  angle  of  at 
least  5°  at  all  times  within  the  described 
geographic  areas:  and 

(iv)  'fhat  a  system  only  using 
geostationary  orbit  satellites,  at  a 
mininunn,  he  capable  of  ])roviding 
Mohile-.Satellite  .Service  on  a  continuous 
basis  throughout  the  50  states,  Puerto 
Rico,  and  the  U..S.  Virgin  Islands,  if 
technically  feasible. 
***** 

(e)  *  *  * 

(1)  *  *  * 

(iii)  A  detailed  description  of  the  n.se 
made  of  the  in-orhit  satellite  svstem. 
'fhat  descri|)tion  should  identify  the 
percentage  of  time  that  the  sy.stem  is 
actually  usikI  for  U.S.  domestic 
transmission,  the  amount  of  capacity  (if 
any)  .sold  hut  not  in  .service  within  U..S. 
territorial  geographic  areas,  and  the 
amount  of  unused  system  capacity.  2 
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(IHz  Mobile-Satellite  Service  systems 
receiving  expansion  spectrum  as  jiart  of 
the  im.served  areas  spectrum  incentive 
must  provide  a  report  on  the  actual 
uumher  of  subscriber  minutes 
originating  or  terminating  in  unserved 
ansis  as  a  percentage  of  the  actual  U.S. 
system  use:  and 

(2)  All  operators  of  l.(i/2.4  (IHz 
Mobile-Satellite  Service  systems  shall, 
within  10  days  after  a  required 
im])lementation  milestone  as  specified 
in  the  system  authorization,  cmtify  to 
the  ('.ommission  by  affidavit  that  the 
milestone  has  been  met  or  notify  the 
('ommission  by  letter  that  it  has  not 
been  met.  At  its  tliscretion.  the 
Commission  may  reijuire  the 
submission  of  additional  information 
(supjKirted  by  affidavit  of  a  person  or 
persons  with  knowledge  thereof)  to 
demonstrate  that  the  milestone  has  been 
met. 

***** 

(h)  Prohibition  of  certain  agreements. 
No  license  shall  be  granted  to  any 
a])plicant  fora  space  station  in  the 
Mobile-Satellite  Service  ojierating  at 
l(il()-l()2H..5  MHz/24H3.. 5-2.500  Mllz  if 
that  applicant,  or  anv  jiersons  or 
companies  controlling  or  controlliul  bv 
the  ajiplicant.  shall  acipiiri!  or  enjoy  any 
right,  for  the  ])urpose  of  handling  traffic 
to  or  from  the  United  States,  its 
territories  or  pos.session,  to  c.onstruct  or 
operate  space  segment  or  earth  stations, 
or  to  interchange  traffic,  which  is 
denied  to  any  other  United  .States 
company  by  reason  of  any  concession, 
contract,  understanding,  or  working 
arrangement  to  which  the  Licensee  or 
any  persons  or  companies  controlling  or 
controlled  by  the  Licensee  are  jiarties. 

(i)  Incorjjoration  of  ancillary 
terre.strial  comjionent  base  stations  into 
a  l.()/2.4  GHz  Mobile-Satellite  Service 
network  or  a  2  (JHz  Mobile-Satellite 
Serx’ice  network.  Any  licensee 
authorized  to  construct  and  launch  a 

1. (i/2.4  GHz  or  a  2  GHz  Mobile-Satellite 
.Service  .system  may  construct  ancillary 
terrestrial  component  (ATG)  base 
stations  as  defined  in  §2.5.201  at  its  own 
ri.sk  and  subject  to  the  conditions 
specified  in  this  subjiart  any  time  after 
commencing  construction  of  the  Mobile- 
.Satellite  .Service  .system. 
***** 

■  20.  In  §  2.5.14.5,  revise  the  section 
heading  and  paragrajihs  (c)(1),  (c)(2), 
and  (e)  to  read  as  follows: 

§  25.145  Licensing  provisions  for  the 
Fixed-Satellite  Service  in  the  20/30  GHz 
bands. 

***** 

(c)  *  *  * 

(1)  That  the  jirojiosed  .system  is 
cajiahle  of  providing  Fixed-.Salellite 


.Service  to  all  locations  as  far  north  as 
70°  North  Latitude  and  as  far  south  as 
5.5°  .South  Latitudi!  for  at  least  75%  of 
everv  24-hour  period:  and 

(2)  That  the  |)ro|)osed  system  is 
capable  of  jiroviding  Fixed-.Satellite 
Service  ou  a  continuous  basis 
throughout  the  fifty  states,  Puerto  Rico 
and  the  U..S.  Virgin  Islands. 
***** 

(e)  Prohibition  of  certain  agreements. 
No  license  shall  be  granted  to  any 
applicant  for  a  space  station  in  tlu; 
Fixed-.Satellite  .Service  operating  in  the 
20/30  (dfz  hand  if  that  ajijilicant,  or  any 
persons  or  comjianies  controlling  or 
controlled  by  the  ap])licant,  shall 
aciiuire  or  enjoy  any  right,  for  the 
jiurpose  of  handling  traffic  to  or  from 
the  United  .States,  its  territories  or 
jiosse.ssion.  to  construct  or  operate  sjiace 
segment  or  earth  stations,  or  to 
interchange  traffic,  which  is  denied  to 
anv  other  United  States  companv  by 
reason  of  any  concession,  contract, 
umlerstanding,  or  working  arrangement 
to  which  the  Licen.sei!  or  any  persons  or 
com])anie.s  controlling  or  controlled  by 
the  Licen.see  an;  jiarties. 
***** 

■  21.  In  §25.14(i: 

■  a.  Revise  the  .section  heading  and  the 
first  sentence  in  paragraph  (a) 
introductory  text: 

■  1).  Revise  ])aragraj)hs  (a)(l  )(i)  and  (iii), 
(a)(2)  introductory  text,  (a)(2)(i)  and  (iii), 

(h)  introductory  text,  and  (l))(l)(i),  (iii). 
and  (v): 

■  c.  Revise  the  last  two  sentences  of 
paragraph  (h)(2):  and 

■  d.  Revise  |)aragraphs  (c),  (e),  (h).  and 

(i) (2)  and  (3). 

The  revisions  read  as  follows: 

§25.146  Licensing  and  operating  rules  for 
the  non-geostationary  satellite  orbit  Fixed- 
Satellite  Service  (NGSO  FSS)  in  the  10.7 
GHz-14.5  GHz  bands. 

(a)  A  comjirehensive  technical 
showing  shall  he  submitted  for  the 
proposed  non-geostationary  satellite 
orbit  Fixed-.Satellite  Service  (NGSO 
F.S.S)  systmn  in  the  10.7-14.5  GHz 
bands.  *  *  * 

(1)  *  *  * 

(i)  Provide  a  .set  of  ])ower  flux-densitv 
(PFD)  masks,  on  the  surface  of  the  Earth, 
for  each  space  .station  in  the  NG.SO  FSS 
system.  The  Pl'd)  ma.sks  shall  he 
generated  in  accordance  with  the 
.s])i!cification  stipulated  in  the  most 
recent  version  of  ITU-R 
Recommendation  .S.l,5()3.  “k’niictional 
De.scri])tion  to  hi;  used  in  Developing 
.Software  Tools  for  Determining 
Gonformity  of  Non-GSO  F.SS  Networks 
with  Limits  Gontained  in  Article  22  of 
the  Radio  Regulations.”  In  particular, 
the  PFD  ma.sks  must  enc:ompa.ss  the 


power  flux-density  radiated  by  the 
space  .station  regardless  of  the  satellite 
transmitter  power  resource  allocation 
and  traffic/heam  switching  .strategy  that 
are  used  at  different  jieriods  of  a  NG.SO 
F.S.S  system’s  life.  The  PFD  masks  shall 
akso  he  in  an  electronic  form  that  can  be 
acce.ssed  by  the  computer  program 
specified  in  paragrajih  (a)(l)(iii)  of  this 
.section. 

***** 

(iii)  If  a  comjiuter  ])rogram  that  has 
been  apjnoved  by  the  i  rU  for 
determining  compliance  with  the  single- 
entry  EPFD,i„.v„  validation  limits  is  not 
yet  available,  the  applicant  .shall 
provide  a  computer  jirogram  for  the 
single-entry  EPFD.i,,..,,  validation 
computation,  including  both  the  source 
code  and  the  executable  file.  This 
computer  program  shall  be  developed  in 
accordance  with  the  specification 
sti])ulated  in  the  most  recent  version  of 
Recommendation  ITU-R  8.1503.  If  the 
ap])licant  uses  the  ITU  approved 
software,  the  ajiplicant  shall  indicate 
the  program  name  and  the  version  used. 
***** 

(2)  .S/ng/e-en/n’  (idditional  ()\mr(dion(d 
(;(]iuv(d(uit  yioiver  flux-d(msity.  in  thn 
s})(i(:(!-to-H(irth  direction,  ((iddilioind 
opnrationcd  EPFD,i,„y„]  limits,  (i)  Provide 
a  s(;t  of  NG.SO  F.S.S  earth  .station 
maximum  eipiivalent  isotropically 
radiated  power  (EIRP)  masks  as  a 
function  of  the  off-axis  angle  generated 
by  an  NG.SO  F.S.S  earth  .station.  The 
maximum  EIRP  mask  shall  be  generated 
in  accordance  with  the  s]XH:ification 
stipulated  in  the  most  recent  version  of 
ITU-R  Recommendation  .S.15()3.  In 
particular,  the  results  of  calculations 
encompass  what  would  he  radiated 
regardless  of  the  earth  station 
transmitter  power  resource  allocation 
and  traffic/heam  switching  .strategy  are 
used  at  different  ]jeriods  of  an  NG.SO 
F.S.S  system’s  life.  The  EIRP  ma.sks  shall 
be  in  an  electronic  form  that  can  be 
acce.ssed  by  the  computer  program 
s])ecified  in  paragraph  (a)(2)(iii)  of  this 
section. 

***** 

(iii)  If  a  comjniter  |)rogram  that  has 
been  apjnoved  by  the  ITU  for 
determining  coinjiliance  with  the  single¬ 
entry  EPf’D„p  validation  limits  is  not  yet 
available,  the  ajijilicant  shall  jirovide  a 
comjniter  jnogram  for  the  single-entry 
EPFDup  validation  comjnitation, 
including  both  the  source  code  and  the 
executable  file.  This  comjmter  jn  ogram 
shall  be  develojied  in  accordance  with 
the  sjiecification  stijnilated  in  the  most 
recent  version  of  Recommendation  ITU- 
R  8.1503.  If  the  ajijdicant  uses  the  ITU 
ajiproved  software,  the  ajijilicant  .shall 
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indicate  the  program  name  and  tlie 
version  n.sed. 

***** 

(1))  Ninety  days  j)rior  to  the  initiation 
of  service  to  the  public,  the  NGSO  F.SS 
.system  licensee  shall  submit  a 
comj)r(!hensive  technical  showing  for 
the  non-geoslat ionarv  satellite  orbit 
iMxed-Satellite  .Service  (NCiSO  ]'\SS) 
.system  in  the  10.7-14..')  GHz  hands.  The 
lechnic.al  information  shall  demonstrate 
that  the  NCiSO  FSS  system  is  expected 
not  to  operate  in  exce.ss  of  the  additional 
operational  EFFlXi„wii  limits  and  the 
operational  FFFD.u.wn  limits  as  specified 
in  §  2.').2()8(i)  and  (j),  and  notes  2  and  3 
to  Table  1 L  in  2.5.208(/).  If  the 
technical  demonstration  exceeds  the 
additional  operational  EFFDii,mn  limits 
or  the  operational  EPFD,i,nM,  limits  at 
any  test  points  within  the  United  States 
for  domestic  service  and  at  any  te.st 
l)oints  outside  of  the  United  States  for 
international  service,  the  NGSO  FSS 
system  licen.see  shall  not  initiate  service 
to  the  public  until  the  ileficiency  has 
been  rectified  by  reducing  satellite 
transmission  ])ower  or  other 
adjustments.  This  must  he  suhstanliatetl 
by  suhse(]uent  technical  showings.  3’he 
technical  showings  consist  of  the 
following: 

(1)  *  *  * 

(i)  Provide  a  set  of  anticipated 
o])erational  j)ower  flux  density  (PFD) 
masks,  on  tlu;  surface  of  the  Earth,  for 
each  space  station  in  the  NCkSO  FSS 
system.  'I'he  anticipated  operational  PFD 
ma.sks  could  be  generated  by  using  the 
method  specified  in  the  mo.st  recent 
version  oi  lTU-R  Recommendation 
S.  t.'SOIt.  In  particular,  the  anticipated 
operational  PFD  mask  shall  lake  into 
account  the  exjjected  maximum  traffic; 
loading  distributions  and  geogra|)hic 
sjjecific  scheduling  of  the  actual 
measured  s))ace  station  antenna  patterns 
(.see  §25.21()(k)).  The  anticipatecl 
o])erational  PFD  ma.sks  shall  also  he  in 
an  electronic  form  that  can  be;  ar:cessed 
by  the  com])uter  program  contained  in 
])aragraph  (l))(l)(iii)  of  this  section. 
***** 

(iii)  Provide  a  c:omputc5r  program  for 
the  single-entry  additional  operational 
EPFD,i„„n  verification  comjeutation, 
including  both  the  soun:e  code  and  the 
c!xc!cutahle  file.  'I’his  computcjr  program 
could  he  developed  by  using  the  method 
.sj)(!cified  in  the  most  recent  version  of 
ITU-R  Recommendation  S. 1.503. 
***** 

(v)  Provide  the  rcisidt,  the  cumulative 
probability  di.strihutiou  function  of 
liPFD,  of  the  crxcicution  of  the 
verification  comjjuter  ])rogram 
described  in  j)aragra])h  (b)(l)(iii)  of  this 
.section  by  using  onlv  the  input 


parameters  contained  in  paragraphs 
(l))(l)(i)  and  (iv)  of  this  section  for  each 
of  the  submitted  test  points  provided  by 
the  Ckrmmission.  The.se  test  points  are 
ha.sed  on  information  from  U.,S.-licens(!d 
geostationarv  satellite  orbit  Fixcul- 
Salellite  Service  and  Broadcasting- 
Satellite  Service  operators  in  the  10.7- 

14. .5  GHz  hands.  Each  U..S.-lic(!nsed 
gcjostat ionary  satellite  orbit  Fixcul- 
.Satellite  Service  and  Broadcasting- 
.Satellite  Service  operator  in  the  10.7- 

14. .5  (dlz  hands  may  submit  uj)  to  10 
t(!.st  points  for  this  section  containing 
the  latitude,  longitude,  altitude, 
azimuth,  elevation  angle,  antenna  size, 
efficiency  to  he  used  by  non- 
geostat ionary  satellite  orbit  Fixed- 
Satellite  Service  licensees  in  the  10.7- 

14. .5  GHz  hands  during  the  upcoming 
year. 

(2)  *  *  *  Submitted  te.st  points  are 
based  on  inputs  from  U.S. -licensed 
geostationary  satellite  orbit  Fixed- 
Satellite  Service  and  Broadcasting- 
Satellite  Service  ojoerators  in  the  10.7- 

14. .5  GHz  hands.  Each  ll.S.-licen.sed 
geostationary  satellite  orbit  Fixed- 
.Satellite  Service  and  Broadca.sting- 
Satellite  Service  operator  in  the  10.7- 

14. .5  (iHz  hands  mav  submit  up  to  10 
test  points  for  this  section  containing 
the  latitiuhi,  longitude,  altitude, 
azimuth,  ehwation  angle,  antenua  size, 
efficiency  to  he  used  hv  non- 
geostat ionary  satellite  orbit  Fixiul- 
Satellite  Service  licen.sees  in  the  10.7- 

14. .5  (illz  hands  (hiring  the  upcoming 
year. 

***** 

(c)  The  NCiSO  FSS  system  licensee 
shall,  on  )une  30  of  each  year,  file  a 
ixrjiort  with  the  International  Bureau  and 
the  Gommission’s  Golumhia  Ojierations 
Genter  in  Golumhia,  Maryland, 
certifying  that  the  sy.stem  continues  to 
operate  within  the  hounds  of  the  masks 
and  other  input  parameters  spcrcified 
under  §  2.5.14()(a)  and  (h)  as  well  as 
certifying  the  status  of  the  additional 
o])erational  EPFDdown  levels  into  the  3 
m  and  10  m  geostationary  satellite  orbit 
Fixed-Satellite  Service  receiving  Earth 
station  antennas,  the  ojjerational 
EPFDdown  levels  into  the  3  m.  4. .5  m, 
0.2  m  and  10  m  geostationary  .satellite 
orbit  Fixed-Satellite  Service  receiving 
Earth  station  antennas  and  the 
operational  EPFDdown  levels  into  the 
180  cm  geostationary  satellite  orbit 
Broadca.sting-,Sat(!llit(!  Service  recenving 
Earth  station  antennas  in  Hawaii  and 
240  cm  g(!ostationary  .satellite  orbit 
Broadcasting-Satellite  Service  receiving 
Earth  station  antennas  in  Alaska. 
***** 

(e)  An  NGSG  FSS  system  licensee 
operating  a  system  in  comj)liance  with 


the  limits  specified  in  §  2.5.208(g),  (i).  (j), 
(k),  (1),  and  (m)  .shall  he  considered  as 
having  fulfilled  its  obligations  under 
ITD  Radio  RiJgulations  Article  22.2  with 
rtxspect  to  any  (kSO  network.  However, 
such  NCkSO  FSS  .system  .shall  not  claim 
])rotection  from  CkSO  FSS  and  B.S.S 
networks  operating  in  accordance  with 
part  25  of  this  chapter  and  the  rfH 
Radio  R(!gulations. 
***** 

(h)  System  Liciaise.  Applicants 
authorized  to  construct  and  launch  a 
system  of  technically  identical  non¬ 
geostationary  satellite  orbit  Fixed- 
Satellite  Service  satellites  wilt  he 
awarded  a  single  “hlank(^t”  licen.se 
covering  a  .s})ecified  numher  of  space 
stations  to  ojierate  in  a  specified  nnmher 
of  orbital  planes. 

(i)  *  *  * 

(2)  A  demonstration  that  the  ])ropo.sed 
system  is  capable  of  providing  Fixed- 
Satellite  .Services  to  all  locations  as  far 
north  as  70°  North  Latitude  and  as  far 
.south  as  55°  South  Latitude  for  at  hiast 
75  percent  of  every  24-hour  j)eriod;  and 

(3)  Sufficient  information  on  the 
NG.SO  F.S.S  syst(!m  characteri.stics  to 
j)ro])(!rly  model  the  .system  in  computer 
sharing  simulations,  including,  at  a 
minimum.  NG.SO  hand-ov(!r  and 
satellite  switching  strategies.  N(LSO 
satellite  antenna  gain  patterns,  and 
NG.SO  earth  station  antenna  gain 
|)attern.s.  In  jjarticular.  each  N(kSO  F.S.S 
applicant  must  explain  the  switching 
protocols  it  uses  to  avoid  transmitting 
while  passing  through  the  geostationary 
satellite  orbit  arc,  or  ])rovide  an 
(ixplanation  as  to  how  the  PFD  limits  in 
§25.208  are  imit  without  using 
g(rostationary  satellite  orbit  arc 
avoidance.  In  addition,  each  NG.SO  FSS 
applicant  must  provide  the  orbital 
paramtders  contained  in  Section  A. 4  of 
AniKix  2A  to  Ajjpendix  4  of  the  ITU 
Radio  Regulations  (2008).  Further,  each 
NG.SO  F.S.S  a])])licant  must  provide  a 
sufficient  t(;chnical  showing  to 
demonstrate  that  the  j)ropo.sed  non¬ 
geostationary  satellite  orbit  system 
me(;t.s  the  PFD  limits  containi;d  in 

§  25.208,  as  ap])licahle,  and 
***** 

■  22.  In  §25.149.  revise  the  .section 
heading  and  paragraphs  (a)(l ) 
introductorv  text.  (a)(2)(iii),  (a)(3), 
(l))(l)(iii).(h)(.5)(ii).  (c)(1).  and  (c)(3)  to 
read  as  follows: 

§25.149  Application  requirements  for 
ancillary  terrestrial  components  in  the 
Mobile-Satellite  Service  networks  operating 
in  the  1.5./1.6  GHz,  1. 6/2.4  GHz  and  2  GHz 
Mobile-Satellite  Service. 

(a)  *  *  * 

(1)  ATC]  .shall  he  deploxmd  in  the 
forward-band  mode  of  o|)eration 
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\vh(;rel)y  the  AT(1  mobile  terminals 
transmit  in  tlie  MSS  uplink  iiands  and 
the  AT(]  l)ase  stations  transmit  in  tlie 
MSS  downlink  hands  in  portions  oi  the 
2()()()-2l)2()  MHz/21«()-22()()  MHz  hands 
(2  (dlz  hand),  the  l(i20.r)-l(i()()..5  MHz/ 
1.52.5-1.5.5*)  MHz  hands  (l.-hand),  and  the 
I(i10-Hi2(i..5  MHz/248:i..5-2.5(H)  MHz 
hands. 

***** 

(2)  *  *  * 

(iii)  In  the  l(m)-l(i2n..5  MHz/2488. .5- 
2.500  MHz  hands.  AT(]  operations  are 
limited  to  the  1010-1017.77.5  MHz. 
1021.:i.5-1020..5  MHz.  and  2488. .5-249.5 
MHz  hands  and  to  the  specific 
inujiiencies  authorized  for  use  hy  the 
M.S.S  licensee  that  .seeks  ATH  authoritv. 

(8)  AT('  operations  shall  not  exceed 
the  geographical  coverage  area  of  the 
Mohih;-Satellite  .Service  network  of  the 
applicant  for  AT(]  authority. 
***** 

(h)  *  *  * 

(1)  *  * 

(iii)  For  the  1.0/2. 4  CHz  Mohile- 
.Satellite  .Service;  hands,  an  applicant 
must  demonstrate  that  it  can  i)rovide 
space-.segment  .s(;rvice  to  all  locations  as 
far  north  as  70°  North  latitude  and  as  far 
south  as  5.5“  .South  latitude  for  at  least 
.seventy-five  perc(;nl  of  every  24-honr 
period,  i.e..  tlial  at  lea.st  one  satellite 
will  he  visible  above  the  horizon  at  an 
eh;vation  angle  of  at  least  5  for  at  l(;a.st 
18  hours  each  day.  and  on  a  continuous 
basis  throughout  the  fifty  states.  Puerto 
Rico  and  the  U..S.  Virgin  Islands,  i.e.. 
that  at  lea.st  one  sat(;llite  will  In;  visible 
ahov(;  the  horizon  at  an  elevation  angh; 
of  at  least  5°  at  all  times. 
***** 

(5)  *  *  * 

(ii)  In  the  1. 0/2.4  (diz  Mobile-Satellite 
.S(;rvice  hands,  M.S.S  AT('.  is  limited  to 
no  more  than  7.775  MHz  of  spectrum  in 
the  L-hand  and  11.5  MHz  of  sjiectrnm 
in  tin;  .S-hand.  Licensees  in  the.se  hands 
may  implement  ATCi  only  on  those 
channels  on  which  M.S.S  is  authoriz(;d. 
consistent  with  the  1. 0/2.4  GHz  Mohile- 
.Satellite  .Service  hand-sharing 
arrangement. 

***** 

(c)  lu]ui})ni(inl  ctniificuiion.  (1)  Lach 
A'lX;  mobile  station  utilized  for 
operation  under  this  part  and  each 
transmitter  marketed,  as  set  forth  in 
§2.808  of  this  chapter,  must  he  of  a  ty])(; 


that  has  l)(;en  authorized  by  the 
Gommission  under  its  certification 
j)rocedure  for  use  under  this  ])art. 
***** 

(8)  Licen.s(;e.s  and  manufactur(;rs  an; 
subject  to  the;  ra(iiofre(jU(;ncv  radiation 
ex|)osur(;  r(;(|uir(;ments  .sp(;cifi(;d  in 
§§1. 1807(h).  2.1091,  and  2.1098  of  this 
chapter,  as  appropriate.  M.S.S  AT(^  base; 
stations  mu.st  comply  with  the 
re(|uirements  .spi;cified  in  §  1.1807(h)  of 
this  chapter  for  PCkS  ha.se  stations.  M.S.S 
A'lX;  mohih;  stations  must  comply  with 
the  r(;(iuirements  sp(;cifie{l  for  mobile 
and  portable  P(].S  transmitting  d(;vice.s 
in  §  1.1807(h)  of  this  chapter.  M.S.S  AT(] 
mobile  terminals  mu.st  also  comply  with 
the  requirements  in  §§2.1091  and 
2.1098  of  this  cha])ter  for  .Satellite 
(Communications  Servic.es  devices. 
Apjjlications  for  (;(puj)ment 
authorization  of  mobile  or  ])ortahle 
devices  operating  under  this  section 
mu.st  contain  a  statement  coidirming 
compliainx;  with  thes(;  r(;(pdrement.s  for 
both  fundamental  emissions  and 
unwanted  emi.ssions.  T(;chnical 
information  showing  the  basis  for  this 
.stat(;m(;nt  mu.st  Ik;  submitted  to  the 
(Commission  u])on  r(;(]U(;st. 
***** 

■  28.  Revise  §  25.1.50  to  read  as  follows; 

§  25.1 50  Receipt  of  applications. 

Ap])lication.s  n;ceived  by  the 
(Commission  an;  given  a  fib;  numt)(;r  and 
a  uni(|U(;  station  id(;ntifier  for 
admiidstrativt;  conveni(;nce.  Neither  the 
assignnuait  of  a  file  number  and/or 
oth(;r  identifier  nor  the  listing  of  the 
a])j)lication  on  public  notic:(;  as  rec(;ived 
for  filing  indicates  that  the  apj)lication 
has  been  found  acceptable  for  filing  or 
])reclude.s  suhseciuent  r(;lurn  or 
dismissal  of  the  application  if  it  is  found 
to  he  defective  or  not  in  accordance; 
with  the  (Commi.ssion’s  rules. 

■  24.  In  §  25.181,  revise;  paragraph  (h)  to 
re;ael  as  fe)lle)w.s: 

§  25.1 61  Automatic  termination  of  station 
authorization. 

***** 

(h)  The;  e;x])iratie)n  of  the;  lie:e;n.se 
perie)el.  unle;.ss  an  applie:atie)n  fe)r 
re;ne;wal  e)f  the;  lie;e;n.se;  has  l)e;e;n  file;el 
with  the;  (Cennmi.ssie)!!  pursuant  te; 

§  25.1 21  (e);  e)r 
***** 


■  25.  In  §25.201; 

■  a.  Re;me)ve;  the;  ele;finitie)ns  of  eK;//\’e; 
.seded/y/e.  hecse  iujvth  stcilion,  pctssivff 
sdtclIiU;,  spcicd  opavation  survicd,  spacd 
Idlacomnuind.  sjydca  tdldindtarinp,,  spacd 
ti'dckint^,  anel  striicturdl  ditdnudtion; 

■  1).  Re;vi.se;  the  de;finitie)n.s  e)f  2  (iUz 
Mohild-Sdtdlliid  Sdi'vicd,  Edith  Station 
on  \'dssdl  (‘'ESV”),  oipiivalont  power 
flux  density,  fixed  earth  station,  Eixed- 
Sdtellite  Service.  land  earth  station, 
Non-Voice,  Non-deostationaiv  Mohile- 
Satellite  Service,  power  spectral  density, 
protection  areas,  roidine  processino  or 
licensing,  anel  vehicle-mounted  earth 
station  (VMES):  anel 

■  e:.  Aelel  elefinitie)ns  fe)r  feeder  link  anel 
1.5/1. a  GHz  Mobile-Satellite  Service. 

The  re;visie)ns  anel  aelelitions  re;ael  as 
fe)lle)w.s; 

§25.201  Definitions. 

1.5/1. a  GHz  Mobile-Satellite  Sendee. 
Me)hile;-.Satellite  .Se;rvie;e  ])re)viele;el  in  any 
pe)rtie)n.s  of  the  152.5-1559  MHz 
elowidink  hanel  anel  the;  1828.5-1 880. 5 
MHz  ui)link  hanel,  whie:h  are;  re;fe;rre;el  te; 
in  this  rule;  ])art  as  the;  “1.5/1. 8  GHz 
M.S.S  hanels." 

***** 

2  GHz  Mobile-Satellite  Sendee.  A 
Me)hile;-.Sate;llite;  .Se;rvie:e;  that  is  e)pe;rate;el 
in  the;  2000-2020  MHz  anel  2180-2200 
MHz  hanels,  e)r  in  any  |)e)rlie)n  the;re;e)f. 
***** 

Earth  Station  on  Vessel  (“ESV”).  An 
FSV  is  an  earth  .statieni  e)nhe)arel  a  e;raft 
elesigneel  fe)r  traveling  e)n  water 
re;e;e;iving  fre)m  anel  transmitting  to 
Fixe;el-.Sale;liite;  .Se;rvie:e  .spae:e  statiejiis. 
***** 

Ecjnivalent  power  flax  densitv. 
PCejuivalent  j)e)wer  ilux  elensitv  (EPFD)  is 
the;  sum  of  the  power  flux-elensitie;s 
pre)elue;eel  at  a  ge;e).stat ionary  satellite 
eerhit  (G.SO)  ree:eive  earth  e)r  .spae;e; 
statie)!!  e)n  the  Earth's  surfae;e  or  in  the 
ge;e).statiemary  satellite  orbit,  as 
appre)])riate;,  by  all  the;  transmit  statie)n.s 
within  a  ne)n-ge;o.statie)nary  satellite  eerhit 
Fixe;el-.Sate;llite;  .Se;rvie;e  (NG.SO  F.S.S) 
system,  taking  into  ae;e;e)unt  the  e)ff-axi.s 
elise;riminatie)n  of  a  re;fe;re;ne:e;  re;e:e;iving 
anteama  assume;el  te)  he;  pe)inting  in  its 
nominal  elire;e;tie)n.  The;  e;e|uivalent 
l)e)wer  flux  ele;nsity,  in  ell3(\V/m“)  in  the; 
re;fe;r(;ne:e;  hanelwielth,  is  e;ale:ulate;el  using 
the;  fe)lle)wing  Idrnuda; 


/':m;  =  ioiog,„ 


Vjo"'  ^  ^ 

tr  4md  G, 


Where;: 


.V;,  is  tlie;  mmit)er  eel  tninsmit  stations  in  the; 
ne)n-ge;e)statie)niiry  sute;llite;  eerleit  svste;in 


tlieit  iire;  visit)le;  Ireiin  the:  (C.Sd  re;e:e;ive; 
statie)))  e:e)nsieie;ie;el  en)  the;  Earth’s  siirlae;e; 
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or  in  llu!  f>(!o.sl;ili(.niirv  salolliio  orhii  as 
<ip|)ro])nal(!; 

i  is  llu;  in(l(;x  of  ilu;  iraiisinil  station 
cnnsHionHl  in  tiu;  non-f.,:„.stationarv 
satotlitc!  orhit  svstoin- 

‘"I'"'  <'f  "»>antonna 

oMlio  liansnnt  station,  consid,,, 0(1  in  the 

hi'dmv  "“II'”’"'';'’  •‘^'■ston, 

H  is  lu  n'  "• 

'  .  It"  I’ol'voon  tlio  liorosighi 

"■'■isinit  station  <;onsi,loro,l  inllio 
nnn-gooslationarv  satollito  orliit  svstoin  ’ 

<ni(l  tin;  (liroction  ol  tlu!  (;.S()  |•(.(•(>'iv(> 
station; 

nl  IIh.  station  consKlcnul  in  tlio  non- 
Konslationarv  satollito  orliit  svstoni  in  tlio 

f/i  IS  tho  (listanco  in  motors  liotudon  tlio 
Ininsiint  station  considorod  in  tlio  non- 
gooslationarysal,illit,iorl,i^  <>n<l 
ilioC.Sn  rocoivo  station: 

‘I>,  IS  tin;  olT-axis  anglo  hotwoon  tho  horosi<.lit 
<>1  lli(|  antonna  of  tho  GSC)  rocoivo  staUon 
iind  thodiroction  of  tho  ith  transmit 
station  considorod  in  tho  non- 
goostationarv  satollito  orhit  svstoni; 

(  I  rocoivo  station  in  tho 

dirot.tion  nl' Iho /th  transmit  station 
t^onsH  .ircd  intho  iion-goostationarv 
satotlito  orhit  svstom; 

a.,„ax  is  tho  niaxiinniii  gain  (as  a  ratio)  of  tho 

""ho  (hSO  rocoivo  station. 
/•W.r/er//nA,Ani(lio  link  fnini  an 
. station  at  a  givon  location  to  a 
sjiaco  station,  or  vice  versa,  convovino 

inforination  for  a  sjiaco  ‘  " 

nuliocoiniminication  service  other  than 
1h)  hixed-Satelhte  Service.  'I'lie  given 
l()(;ation  may  he  at  a  specifiod  fixed 
point  or  at  any  fixed  jioint  within 
sjiecified  areas.  (RR)  ; 

/•VA-er/  em/y,  .s/a//on.  An  earth  station  • 

in  uided  to  he  used  at  a  fixed  position.  ( 
I  he  position  may  he  a  sjiecified  fixed  i 
jioint  or  any  fixed  jioint  witliin  a  ( 

sjiecilied  area. 

I' ixeidSdtellite  Sdivica,  A  i< 

radioconmuinication  service  between  ii 

nai'tli  stations  at  given  positions,  wlien  a 

one  or  more  .satellites  are  used;  the  C 

giviai  jiosition  may  he  a  sjiecified  fixed  a- 
Jioint  oi  any  fixed  jioint  within  m 

sjiecified  areas;  in  some  cases  this  F 

service  includes  satellite-to-satellite  “] 

inti.r-satellite  .service;  the  Fixed-Satellite  fr, 

Sei  vice  may  also  include  feeder  links  of  * 
othei  sjiace  I'adiocommnnication 
services.  (RR) 


.Satellite  Service  re.served  for  use  liv 
non-geostationarv  .satellites  in  tlu'  ' 

whicir""  "^"""-y"''^-‘>‘'"'"»Hniication.s 
which  may  nichide  .satellite  links 

letween  land  earth  stations  at  fixed 
locations. 

* 

Poxvdi  spdctraldausitv.  The  amonnt  of 
nn  eim.ssion's  transmitted  carrier  jiower 
aiijihed  at  the  antenna  injiiit  falling 
vvithin  the  stated  liandwidth.  The  units 
ol  Jiower  sjiectral  densitv  are  watts  ii(«i' 
J"■■tz  and  are  generally  exjire.s.sed  in 
decibel  lorni  as  dB(VV/Uz)  when 
nieasnred  in  a  1  Ilz  liandwidth.  dB(\V/ 
4kHz)  when  measured  in  a  4  kHz 
hand  width,  or  dI3(VV/lMHz)  when 
inea.siired  in  al  MHz  liandwidth. 

Protection  areas.  The  geograjihic 
ingions  on  the  snrlace  of  the  Earth 
where  U.S.  Dejiartment  of  Defense 
nmleorological  satellite  sv.stems  or 
Natimial  Oceanic  and  Atmo.sjiheric 
Administration  meteorological  satelliti' 
systems,  or  both  such  .systems,  are 

.  atcllites.  Also,  geograjihic  jirotection  ^ 
aroas  around  Ka-hand  feeder-link  earth 
stations  111  the  1. (i/2.4  OJJz  Motiile- 
.SateJhte  Service  are  determined  in  the 
manner  sjiecified  in  S25.20;t(j). 


§25.202  Frequencies,  frequency  tolerance 
and  emission  limitations. 

Udi'D  Frequency  hand.  The  following 
niquencie.s  are  available  for  use  hv  tliil’ 

I  ixed-Satellite  Service.  J^recise 
rocjuend 

snail  Ik.  a.ssigned  on  a  ca.se-hv-case 
hasis.  Refer  to  the  IJ.S.  Table  of 
H-eijiiency  Allocations.  47  CFR  2.1  (Hi 
mclndmg  relevant  footnotes,  for  liand- 
sixuatic  use  restrictions  and 
ooordination  requirements.  Restrictions 
and  coordination  conditions  not 

mmiti.nimlintheTalileofFreqnencv 

AlliK.alions  are  set  forth  in  the 

annotations  to  the  following  list; 
Space-to-earth  (GHz)  Earth-to-sDace  (nn.) 


Tanr/ear//,  station.  An  earth  station  in 
H.  Pixed-Satelhle  Service  or.  in  some 
na.ses,  in  the  Mobile-Satellite  Service 
liH.ated  at  a  sjiecified  fixed  jioint  or 
w'lthin  a  sjiecified  area  on  land  to 
provide  a  feeder  link  for  the  Moliile- 
.Salelhte  Service.  (RR) 
***** 

Non-Voice,  Non-(ieostationarv 
Mohde-Satellite  Service.  A  Moliile- 


Pontine  processing  or  licensing.  A 

i™n.snigjiroce,s.s  whereby  aj,jili(:aiions 

ai  .  jiuice.s.siKl  in  an  exjiedited  manner. 

be  eligible  for  routine  jiroce.ssing.  an 
ajijilicalion  iiiiisl  he  comjilete  in  all 
regards,  iniisl  he  consi.steni  with  all 
.ommission  Rules,  and  must  not  rai.se 
‘iny  jiohcy  issues.  With  resjiect  to  fixed 
earth  station  licensing  (including 
binijidrary  fixed  stations),  an  ajijilicalion 

IS  “routine"  only  if  it  i.s  for  an 

mdividual  earth  station  that  conforms  to 
all  ajijihcalile  jirovisions  of  the 
Commission’s  rules  jiertaining  to 
autenna  jierformance.  jiower,  freejnenev 
eoniflmation.  radiation  hazard,  and  ‘ 

I; AA  notification,  and  acces.ses  onlv 

I  enuitted  Sjiace  Station  List”  .satellites 

II  the  conventional  C-hand  or  Kn-hand 

frecjiiency  hands. 

*  *  *  *  * 

earth  station 

(\  MhS).  A  VMES  is  an  earth  station 
|ilieraling  from  a  motorized  vehicle  that 
ravels  jiriniarily  on  land,  that  receives 
Iroiu  and  transmits  to  geostationarv 
satellite  orbit  Fixed-Satellite  Service 
space  .stations  and  ojierates  within  the 
United  States  jiiir.suani  to  the 
reijnirenieiits  set  out  in  ^25.22(). 

■  2().  In  S  25.202.  revise  |iaragraiihs 
(a)(1)  and  (a)(4)(iii)(A)  to  read  as 
nil  lows; 


3.6- 3.65  I 

3.65-3.7  .  5.091-5.25 

3  7-4  2  .  5.85-5.925 

4  5_4ft  .  5.925-6.425 

6.7- 7.025 .  6.425-6.525 

7.025-7.075  ...'.■.■.■.■.■.■.I 

10.7- 11  7  6.7-7.025 

11.7- 1I2  :: .  "■°25-7.075 

IJ  12.2-12.7  . 

18.3- 18.58'-’..’ . 

18.58-18.8 

18.8- 19.3  .  . 

19.3- 19  7  .  14.2-14.5 

19.7-20.2  .  15.43-15.63 

37.5-403  ..yy . 

40-42  24.75-25.05 

.  25.05-25.25 

227.5-28.35 
'’28.35-28.6 
3  28.6-29.1 
®  29. 1-29.25 
^29.25-29.5 
■’29.5-30.0 

_ _ _ 47.2-50.2 

eglilllv  GHz  band  is  shared  co- 

radiogajmunieaiien  N'SbS 

3ufe  n/mf  "’'S  »and. 

SerJIS  is-'liSd  ^o'’g"a,Sareadrs£Lt 

eraaons,  provided  the^ieVnsL  ondeMte 
obtains  a  license  under  part  101  of  this  rhan 
er  or  an  agreement  from  a  part  101  licens^^^^^ 

seP(faryS„|s'S'"F|'l 

3 This  band  is  primary  for  NGSO  ana 
secondary  for  GSO  FSS 

an^LMn'sSi'lFf feeder  links 
^This  bansmission. 

and  (5so  ^SS  “"ks 


(hi)  A)  1  he  following  freijnencies  are 
ax  ailahle  for  use  liv  the  1.5/1. 6 
Mobile-Satellite  Service; 

152.5-1559  MHz;  sjiace-lo-Earth 

lb2(i..5-l(i(i().5  Mffz;  Earth-to-sjiace 
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■  27.  In  §  25.203,  revise  paragraphs 

(g)(2),  (g)(4).  and  (j)  to  read  as  follows: 

§25.203  Choice  of  sites  and  frequencies. 

**:*** 

(g)*  *  * 

(2)  In  the  event  that  llie  calculated 
value  of  the  expected  field  strength 
exceeds  10  inV/ni  (  -05.8  dHW/ni-)  at 
the  reference  coordinates,  or  if  there  is 
any  (piestion  whether  field  .strength 
levels  might  exceed  the  tlireshold  value, 
advance  considtation  with  the  FCiC  to 
discuss  any  protection  neces.sary  should 
he  considered.  Sec;  §0.401  ol  this 
chapter  for  contact  information. 
***** 

(4)  Advance  coordination  for  stations 
operating  above  1000  MHz  is 
recommendc;d  only  where  the  proi)osed 
station  is  in  the  vicinity  of  a  monitoring 
station  dcrsignated  as  a  .satellite 
monitoring  facility  in  §0.1 21(c)  of  this 
chaj)t(;r  and  also  meets  the  crit(;ria 
outlined  in  paragrai)h.s  (g)(2)  and  (3)  of 
this  section. 

***** 

(j)  Applicants  for  non-geostationary 
1.0/2. 4  (diz  Mohilc;-Satellite  Service/ 
Radiodet(;nnination-Satellite  Service 
f(;(;d(;r  links  in  the  17.7-20.2  (IHz  and 
27. .5-30.0  GHz  hands  sliall  indicate  the 
fr(;(|uenci(;.s  and  spacecraft  antenna  gain 
contours  towards  i;ach  f(;eder-link  eartli 
station  location  and  will  coordinate; 
with  lici;nse(;s  of  other  Fixed-Satellite 
Service  and  teiT(;.st rial-service  svstems 
sharing  the  hand  to  determine 
geographic  ])rot(;ction  areas  around  each 
non-g(;o.stationarv  Mobile-Satellite 
.S(;rvice/Radiodetermination-Satellite 
Service  f(;eder-link  earth  station. 
***** 

■  28.  In  §  25.204,  revise  the  fir.st 
.sc;ntence  in  jjaragrajih  (f)  and  revise 
pccragraph  (g)  to  read  as  follows: 

§  25.204  Power  limits. 

***** 

(f)  In  the  13.75-14  GHz  hand,  an  earth 
station  in  the  Fixi;d-Satellite  S{;rvic:e 
.shall  have  a  minimum  antenna  diameter 
of  4.5  m  and  the  e.i.r.j).  of  any  emission 
should  he  at  least  08  clBW  and  should 
not  (;xcc;ed  85  cIBW.  *  *  * 
***** 

(g)  All  (;arth  stations  in  the  Fixed- 
Satellite;  Sc;rvice  in  the  20/30  (diz  hand, 
and  fc;i;d(;r-link  (;arth  stations  ojierating 
in  the  24.7.5-25.25  GHz  hand  (Farth-to- 
space)  and  ])roviding  .s(;rvice  to 

g(;ost  at  ionary  satellites  in  the  17/24  Cdlz 
BSS,  shall  (;mj)loy  uplink  adaptive 
power  control  or  other  methods  of  fade 
comp(;n.sation  such  that  the  earth  station 
transmi.ssions  shall  he  conducted  at  the 
power  l(;vel  r(;tiuir(;d  to  mc;et  the  desirc;d 
link  j)erformance  while  reducing  the 


l(;vel  of  mutual  interference  h(;tw(;en 
n(;t  works. 

***** 

■  20.  In  §  25.208.  revise;  the  intre)elue:te)rv 
text  in  paragraidis  (g),  (li),  (i).  (j).  (k),  (1). 
(m),  (n),  anel  (s)  te;  re;ciel  as  folleews: 

§25.208  Power  flux  density  limits. 

***** 

(g)  In  the;  10.7-11.7  (diz  anel  11.7- 
12.2  Cdlz  hanels,  the  single-entry 
e;e|uivalent  j)ower-flux  elensity  in  the; 
spae:e;-te)-Farlh  elire;e:tion  (EPFD,i„xvii),  at 
any  pe)int  een  the;  Earth’s  .surfae:e. 
pre)elue:e;el  by  emissieens  freem  all  e:e)- 
fre;(|uene:y  .spae:e  stations  e)f  a  single  non- 
geostat ionary-satellite;  orbit  (NGSO) 
system  ojjerating  in  the  Fixed-Satellite 
Se;rvic:e  (FSS)  shall  neet  (;xe:e;e;el  the; 
following  limits  for  the  given 
percentages  of  time.  Tahle;s  1(i  anel  2G 
folle)w: 

***** 

(h)  In  tlu;  10.7-11.7  GHz  anel  11.7- 
12.2  Cddz  hanels,  the  aggre;gate; 
e;e]uivale;nt  ])e)we;r-fhix  elensity  in  the 
sj)ae:e;-te)-Ecirlh  dire;e:tie)n  (EBFD,i„„„),  ;it 
iiny  i)e)int  e)n  the;  Earth’s  surfae:e;, 
pre)eluceel  by  e;missie)ns  from  all  e;e)- 
fre;eiue;ncy  si)ae:e;  statienis  e)f  all  ne)n- 
ge;e).statie)nary-sate;llite;  eerbit  systems 
e)])e;rating  in  the;  Fixeel-Satellite  Se;rvie;e; 
(FSS)  shall  ne)t  e;xe;e;e;el  the  fe)lle)wing 
limits  fe)r  the;  give;n  pe;re;entage;s  e)f  time. 
ral)le;.s  HI  anel  211  fe)lle)w: 
***** 

(i)  In  the  10.7-11.7  Cdlz  anel  11.7-12.2 
(dIz  h.mels,  the;  aelelitieenal  e)])eratie)nal 
e;ejuivalent  power-flux  ele;n.sity,  in  the 
.sj)ae:e;-te)-Earth  elire;e:tie)n,  (aelelitional 
operational  EBFD,i,.wii)  at  anv  peeint  e)n 
the  Earth’s  surfae:e;,  pi’oehie:e;el  by  ae:tnal 
e)])e;rational  emi.ssions  from  all  co- 
fre;c]uency  spae:e  stations  eef  a  non- 
ge;ostat ionary-satellite  eerhit  (NC^SO) 
.sy.ste;m  ope;rating  in  the  Fixed-Satellite 
Service;  (FSS)  shall  not  exe;e;ed  the 
folle)wing  e)pe;rational  limits  feir  the 
given  pe;re:entage;s  of  time;: 
***** 

(j)  In  the;  10.7-11.7  GHz  and  11.7-12.2 
GHz  hanels.  the;  e)perational  e;e]uivale;nt 
])e)we;r-nux  ele;nsity,  in  the  S])ae:e;-te)- 
Earth  elire;e:tie)n,  (eeperational  EBFD,i„wn) 
at  any  j)oint  e)n  the;  Eeirth’s  surfae:e;, 
]ne)ehu:e;el  by  ae:tual  ejperational 
e;mi.ssie)ns  from  the  in-line;  e;e)-fre;e]ue;ncv 
spae;e  statie)n  e)f  a  ne)n-ge;e)statie)narv- 
satellite;  eahit  (NCkSO)  system  o])e;rating 
in  the;  Fixe;el-Sate;llite;  Se;rvie:e;  (FSS)  shall 
ne)t  e;xe:e;e;el  the;  fe)lle)wing  ejjjeicilieenal 
limits  for  lOO'K)  of  the;  time: 
***** 

(k)  In  the;  12.75-13.15  (diz.  13.2125- 
13.25  (diz  anel  13.7.5-14.5  GHz  hands, 
the  e;epuvalent  power  flux-elensitv,  in 
the;  Earth-te)-spae:e  elire;e;tie)n,  (EPFD,,,,) 
proeluceel  at  any  jKjint  on  the; 


ge;e)statie)narv  satellite  orbit  (GSO)  by  the: 
e;missie)ns  frean  all  ce)-fre;ejue;ncv  earth 
stiitions  in  a  ne)n-ge:ostatie)narv  satellite; 
ea-hit  Fixeel-S.itellite;  Se;rvie:e;  (NGSO 
FS.S)  systean.  fe)r  all  e:e)nelitie)ns  anel  lor 
all  me;lhe)els  e)f  me)elulatie)n,  shall  ne)t 
e;xe:e;e;el  the;  fe)lle)wing  limits  ie)r  the; 
spe;e;ifie;el  |)e;re:e;ntage;s  e)f  time;  limits: 
***** 

(l)  In  the;  11.7-12.2  (diz  anel  12.5- 
12.75  (diz  hanels  in  Re;gie)n  3,  11.7-12.5 
(d  iz  lamels  in  Re;gion  1 .  anel  1 2.2-1 2.7 
(diz  hanel  in  Re;gion  2,  the  single-entry 
e;e]uivalc;nl  power-llux  elensity.  in  the; 
s])ace;-to-Earth  eliree;tie)n,  (EPFD,i„«„),  eit 
any  peeint  on  the;  Earth’s  surface, 
prealuceel  by  emissieais  from  all  e:o- 
fre;ejuene;y  space  .statie)ns  of  a  single  non¬ 
geostationary-satellite  orbit  (NGSO) 
.system  operating  in  the  Fixe;el-Satellite; 
Se;rvie;e  (FSS)  shall  ne)t  e;xe:e;eel  the; 
feellowing  limits  in  Teihles  1L  anel  2L  for 
the  given  pere:entage;s  e)f  time: 
***** 

(m)  In  the  11.7-12.2  (jHz  anel  12..5- 
12.75  GHz  hanels  in  Reegion  3,  11.7-12.5 
(diz  hanels  in  Re;gion  1,  anel  12.2-12.7 
(3Hz  hanel  in  Re;gie)n  2,  the  aggre;gate; 
e;e|uivalent  pe)wer-flux  eleaisity,  in  the 
.spae:e;-te)-Earth  elire;e;tie)n,  (EPED.iown)  at 
any  peeint  on  the;  Eiuth’s  surfae.e, 
proelue:e;el  by  emissieais  freim  all  e:e)- 
fre;e|uene:y  .spae;e;  .stations  eif  all  non- 
geeistatiemary-satellite;  eirhit  sy.stems 
eiperating  in  the;  Fixe;el-Sate;llite;  .Se;rvie:e; 
(F.S.S)  shall  ne)t  exe;e;e;el  the  folleiwing 
limits  in  Tahle;.s  1M  anel  2M  feir  the; 
giveai  pe;rc:e;ntages  eif  time: 
***** 

(n)  The;  jieiwer-nux  elensitv  at  the; 
l']arth’s  surfae;e  pre)eluce;d  by  emissiems 
frean  a  .spae:e;  station  in  the;  Fixeel- 
.Satellite  Service;  (.s])ace-to-Earth).  for  all 
e:e)nelition.s  and  for  all  methoels  of 
meielulation,  shall  neit  e;xe:e;ed  the  limits 
given  in  Table  N.  The.se  limits  relate  to 
the  peiwer  flux-density  whie;h  would  be; 
ohtaineel  uneler  assumeel  free-.s]iae:e 
e:e)nelitions. 

***** 

(s)  In  the  40.0-40.5  (jHz  hanel,  the 
power  flux  elensity  at  the  Earth’s  surface: 
proelue;eel  by  emissieais  from  a  spae:e; 
.statieai  for  all  e:onelitie)ns  anel  for  all 
metheiels  eif  ineKlulalieai  shall  not  e;xe:e;e;el 
the  following  veilueis: 
***** 

■  30.  In  §  25.200,  re;vi.se  the;  se;e:tie)n 
he;aeling  and  jiaragrajihs  (a)  intreiductory 
text,  (h)  introelue:te)rv  te;xt,  anel  (e;)(1)  tei 
re;ael  as  folleiws: 

§25.209  Earth  station  antenna 
performance  standards. 

(a)  The  gain  of  any  antenna  te;  he 
employeel  in  transmissiein  freaii  an  e;arth 
station  in  the  Fixeiel-.Satellite  Se;rvice 
shall  lie  below  the  envelope  elefined  in 
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paragrajjhs  (a)(1)  through  (4)  ol  this 
.section: 

***** 

(1))  Tlu;  off-axis  cross-polarization  gain 
of  any  antenna  to  1)(;  einploved  in 
transmission  from  an  eartli  station  to  a 
s])ace  .station  in  tlie  domestic  Fixed- 
Satcillite  S(!rvice  shall  he  defined  as 
follows: 

***** 

(c)(1)  Farth  .station  antennas  licensed 
for  rece])tion  of  radio  transmissions 
from  a  space  station  in  the  Fixed- 
Satellite  Service  are  jirotected  from 
radio  interference  caused  hy  other  space 
.stations  only  to  the  degree  to  which 
harmful  interference  would  not  he 
expected  to  he  caused  to  an  earth  .station 
employing  an  antenna  conforming  to  the 
referenc:ed  patterns  defined  in 
paragraphs  (a)  and  (h)  of  this  section, 
and  protected  from  radio  interference 
canscul  hy  terrestrial  radio  transmittiirs 
identified  hv  the  frecjnencv  coordination 
])roce.ss  only  to  the  degree  to  which 
liarmfnl  interference  would  not  he 
expected  to  he  caused  to  an  earth  .station 
conforming  to  the  reference  pattern 
defined  in  paragraphs  (a)(3)  and  (4)  of 
this  section. 

***** 

■  31 .  In  ^  25.210.  revi.se  the  section 
heading,  remove  and  reserve  ])aragra])h 

(d),  and  revi.se  ])aragra])hs  (f)  and  (k)  to 
read  as  follows: 

§  25.21 0  Technical  requirements  for  space 
stations. 

***** 

(f)  All  s])ace  stations  in  the  Fixed- 
Satellite  Service  ojjerating  in  anv 
l)ortion  of  the  3000-4200  MHz.  50t)l- 
5250  MHz.  5850-7025  MHz.  10.7-12.7 
HHz,  12.75-13.25  HHz.  13.75-14.5  GHz, 
15.43-15.03  GHz.  18.3-20.2  GHz, 
24.75-25.25  GHz,  or  27.5-30.0  GHz 
hands,  including  feeder  links  for  other 
sjiace  .services,  and  in  the  Broadcasting- 
Satellite  Service  in  the  17.3-17.8  GHz 
hand  (s])ace-to-Earth).  shall  em])loy 
state-of-the-art  full  frecjiiency  reuse, 
either  through  the  n.se  of  orthogonal 
polarizations  within  the  same  beam 
and/or  the  n.se  of  spatially  independent 
l){!ams. 

***** 

(k)  Antenna  measurements  of  both  co¬ 
polarized  and  c:ro.s.s-polarized 
])erformance  mn.st  he  made  on  all 
antennas  employed  hy  space  stations 
both  within  and  outside  the  primary 
coverage  area.  The  results  of  such 
measurements  shall  he  submitted  to  the 
Gonnni.ssion  within  thirty  days  after 
preliminary  in-orhit  te.sting  is 
completed. 

***** 


■  32.  In  §  25.21 1 ,  revise  paragraphs  (e) 
and  (f)  to  read  as  follows: 

§  25.21 1  Analog  video  transmissions  in 
the  Fixed-Satellite  Service. 

***** 

(e)  Antmmas  smaller  than  those 
S])ecifi(!(l  in  ])aragraph  (d)  of  this  .section 
are  subject  to  the  provisions  of  ^  25.220. 
The.se  antennas  will  not  he  routinely 
licensed  for  transmission  of  full 
transponder  .services. 

(0  Each  applicant  for  authorization  for 
analog  transmissions  in  the  Fdxed- 
Satellite  Service  proposing  to  n.se 
maximum  power  into  the  antenna  in 
excess  t)f  tho.se  specified  in  ^  25.211(d), 
mn.st  com])ly  with  the  procedures  set 
forth  in  §  25.220. 

■  33.  In  §  25.21 2.  revise  the  .section 
heading  and  paragraphs  (c).  (d)(2)  and 
(3),  and  (e)  to  read  as  follows: 

§25.212  Narrowband  analog 
transmissions  and  digital  transmissions  in 
the  GSO  Fixed  Satellite  Service. 

***** 

(c) (])  In  the  14.0-14.5  GHz  hand,  an 
earth  station  with  an  antenna  (ujiiivalent 
diameter  of  1.2  meters  or  greater  may  he 
routinely  licensed  for  transmission  of 
narrowband  analog  services  with 
handwidths  up  to  200  kHz  if  the 
maximnm  in])nt  power  .s])ectral  densitv 
into  the  antenna  does  not  exceed  —8 
dBVV/4  kHz  and  the  maximnm 
transmitted  satellite  carrier  EIRE  density 
does  not  exceed  1 7  dBW/4  kl  Iz. 

(2)  In  the  14.0-14.5  GHz  hand,  an 
earth  station  with  an  antenna  (xinivahmt 
diameter  of  1 .2  meters  or  greater  may  he 
routinely  licensed  for  transmission  of 
narrowband  and/or  wideband  digital 
services,  including  digital  video 
services,  if  the  maximnm  inj)nt  spectral 
IKJwer  density  into  the  antenna  does  not 
exceed  -  14  dBVV/4  kHz,  and  the 
maximum  transmitted  satellite  carrier 
EIRE  densitv  does  not  exceed  +10.0 
dB\V/4  kHz". 

(3)  Antennas  transmitting  in  the  14.0- 
14.5  GHz  hand  with  a  major  and/or 
minor  axis  smaller  than  1.2  meters  are 
subject  tc)  the  i)rovisions  of  either 
§25.218  or  §25.220. 

(d)  *  *  * 

(2)  For  earth  stations  licen.sed  after 
March  10.  2005  in  the  502.5-0425  MHz 
hand,  an  earth  .station  with  an 
ecjnivalent  diameter  of  4.5  meters  or 
greater  may  he  rontinelv  licensed  for 
tran.smission  of  SGEG  .services  if  the 
maximnm  power  densities  into  the 
antenna  do  not  exceed  +0.5  dB\V/4  kHz 
for  analog  .SCiEC^  c:arrier.s  with 
handwidths  np  to  200  kHz,  and  do  not 
exceed  -2.7  -  lOlog(N)  dBVV/4  kHz  for 
digital  SCiEG  carriers.  For  digital  SGEG 
using  a  frequency  division  mnltij)le 


access  (F’DMA)  or  time  division 
multiple  acce.ss  (TOMA)  technicpie.  N  is 
etpial  to  one.  For  digital  .S(iE("  using  a 
code  division  multiple  access  (GDMA) 
techni(jne,  N  is  the  maximnm  nnmher  of 
co-frcupiency  simnltaneonslv 
transmitting  earth  stations  in  the  same 
.sat(!llite  rec(!iving  beam. 

(3)  Ant(!nnas  with  an  equivalent 
diameter  smaller  than  4.5  meters  in  the 
5025-0425  MHz  hand  are  subject  to  the 
provisions  of  either  §  25.218  or  §  25.220. 

(e)  Each  applicant  for  authorization 
for  transmissions  in  the  Fixed-Satellite 
Service  proposing  to  use  transmitted 
.satellite  carrier  EIRE  densities,  and/or 
maximnm  antenna  iiq)nt  jjower 
densities  in  excess  of  those  specified  in 
paragraph  (c)  of  this  section  in  the  14.0- 
14.5  GHz  hand,  or  in  paragraph  (d)  of 
this  .section  in  the  5025-0425  MHz 
hand,  respectively,  mn.st  com})ly  with 
the  jirocedures  set  forth  in  either 
§25.218  or  §25.220. 
***** 

■  34.  In  §  25.21 3,  revi.se  the  .section 
heading,  the  first  sentence  in  ])aragraph 
(a)(1)  introductory  text,  and  ])aragra])h 
(a)(l)(vi)  to  read  as  follows: 

§25.213  Inter-Service  coordination 
requirements  for  the  1. 6/2.4  GHz  Mobile- 
Satellite  Service. 

(a)  *  *  * 

(1)  Prat (‘ct ion  zonos.  All  1.0/2. 4  (dlz 
Mohile-.Satellite  .Service  svstems  shall 
he  capable  of  determining  tin;  position 
of  the  user  transceivers  accessing  the 
space  segment  through  either  internal 
radiodetermination  calculations  or 
external  .sonn:es  such  as  LORAN-fi  or 
the  Global  Eositioning  .Svstem.  *  *  * 
***** 

(vi)  The  E.SMIJ  shall  notify  Mobile- 
Satellite  .Service  space  station  licensees 
authorized  to  ojierate  mobile  earth 
.stations  in  the  1010.0-1020.5  MHz  hand 
of  periods  of  radio  astronomy 
observations.  The  Mobile-Satellite 
.systems  shall  he  capable  of  terminating 
operations  within  the  fretpiency  hands 
and  protection  zones  specified  in 
j)aragra|)hs  (a)(l)(i)  through  (iv)  of  this 
section,  as  a])plical)le,  after  the  first 
])osition  fix  of  the  mobile  earth  station 
either  jjrior  to  transmission  or,  based 
upon  its  location  within  tin;  ])rotection 
zone  at  the  time  of  initial  transmission 
of  the  mobile  earth  station.  Once  the 
Mohile-.Satellite  .Service  system 
determines  that  a  mobile  earth  station  is 
located  within  an  RA.S  ])rotection  zone, 
the  Mohile-.Satellite  .Service  system  shall 
immediately  initiate  ])rocednres  to 
relocate  the  mobile  earth  station 
operations  to  a  non-RA.S  fretpiency. 
***** 
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■  8.5.  In  §  25.214,  rovi.se  the  section 
heading  to  read  as  Ibllows: 

§25.214  Technical  requirements  for  space 
stations  in  the  Satellite  Digital  Audio  Radio 
Service  and  associated  terrestrial  repeaters. 

•k  "k  ic  "k  ic 

■  8(i.  In  §  25.218.  nn  i.sc;  paragraphs  (a) 
introducttny  text  and  (a)(2)  to  read  as 
Ibllows: 

§  25.21 8  Off-axis  EIRP  envelopes  for  FSS 
earth  station  operations. 

(a)  I'liis  section  applies  to  all 
applications  for  FSS  earth  stations 
operating  in  the  CFhand.  Kii-hand,  or 
extended  Kn-hand,  excej)t  for: 
***** 

(2)  Analog  vitleo  earth  station 
a|)plications.  and 
***** 

■  87.  In  §  25.221,  revi.se  the  fir.st 
.sentence  in  j)aragraph  (a)  introductory 
text,  the  third  .sentence  in  paragraph 
(a)(5).  paragraph  (a)(7).  the  introductc)rv 
text  in  paragraph  (h).  and  paragra])h 

(1) )(1)(ii)  to  read  as  follows: 

§25.221  Blanket  Licensing  provisions  for 
Earth  Stations  on  Vessels  (ESVs)  receiving 
in  the  3700-4200  MHz  (space-to-Earth)  band 
and  transmitting  in  the  5925-6425  MHz 
(Earth-to-space)  band,  operating  with 
Geostationary  Satellite  Orbit  (GSO) 
Satellites  in  the  Fixed-Satellite  Service. 

(a)  TIk!  following  ongoing 
nujnireinents  govern  all  FSV  licensees 
and  operations  in  the  87()()-42()0  MHz 
(.sj)ac:e-to-Earlh)  and  5‘)25-(i425  MHz 
(Farth-to-.sj)ace)  hands  transmitting  to 
(I.SO  satellites  in  the  Fixed-Satellite 
S(!rvice. 

***** 

(5)  *  *  *  'riu!  FSV  o])erator  will  make 
this  data  available  upon  rerjmjst  to  a 
coordinator,  fixed  system  oj)erator. 
Fixed-Satellite  .system  oi)erator,  or  the 
(iommi.ssion  within  24  hours  of  the 
retpiest. 

***** 

(7)  FS\^  o])erator.s  transmitting  in  tin; 
5925-(>425  MHz  (Farth-to-space)  bands 
to  (kSO  satellites  in  the  Fixed-Satellite 
Service  (FSS)  shall  not  s(!ek  to 
coordinate,  in  any  geographic  location, 
more  than  8(i  megahertz  of  u|)liuk 
bandwidth  on  each  of  no  ima'i!  than  two 
(kSO  F.S.S  satellites. 
***** 

(h)  Applications  for  FSV  operation  in 
the  5‘)25-(i425  MHz  (Farth-to-S])ace) 
hand  to  (ISO  satellites  in  the  Fixed- 
Satellite  Service;  must  include,  in 
addition  to  the  particulars  of  o|)eration 
identified  on  Form  812,  and  associated 
Schedule  B,  the  aj)|)licahle  technical 
demonstrations  in  ])aragraphs  (h)(1)  or 

(2)  of  this  section  and  the 


documentation  identified  in  paragra])h.s 
(1))(8)  through  (5)  of  this  .section. 

(1)  *  *  * 

(ii)  A  c(;rtification.  in  Schedule  B.  that 
the  FSV  ant(;nna  conforms  to  the  gain 
l)attern  criteria  of  §  25.2()‘)(a)  and  (h), 
that,  comhined  with  the  maximum 
input  pow(;r  density  calculated  from  the 
FdRB  (i(;nsity  less  the  antenna  gain, 
which  is  (;ntered  in  Sch(;dule  B, 
demonstrates  that  the  off-axis  FiRB 
.spei;tral  density  envelope  set  forth  in 
paragra|)h.s  (a)(l)(i)(A)  through  (C)  of 
this  .sec;tion  will  be  met  uuder  the 
assumption  that  the  antenna  is  pointed 
at  the  target  .sat(;llite.  If  an  antenna 
]n'0])osed  for  u.se  by  the  ap])licant  does 
not  comply  with  the  antenna 
performance  standards  in  §  25.2()9(a) 
and  (h).  the  a])plicant  must  provide,  as 
an  exhibit  to  its  application,  antenna 
gain  test  jjlot.s  pursuant  to 
§25.1 82(b)(8). 

***** 

■  88.  In  §  25.222,  r(;vise  the  section 
heading,  the  first  sentence  in  paragraph 
(a)  introductory  text,  the  third  .sentem:(; 
in  i)aragraph  (a)(5),  paragra))h  (h) 
introductory  text,  and  jjaragraph 
(l))(l)(ii)  to  r(;ad  as  follows: 

§25.222  Blanket  Licensing  provisions  for 
Earth  Stations  on  Vessels  (ESVs)  receiving 
in  the  10.95-11.2  GHz  (space-to-Earth), 

1 1 .45-1 1 .7  GHz  (space-to-Earth),  1 1 .7-1 2.2 
GHz  (space-to-Earth)  bands  and 
transmitting  in  the  14.0-14.5  GHz  (Earth-to- 
space)  band,  operating  with  Geostationary 
Orbit  (GSO)  Satellites  in  the  Fixed-Satellite 
Service. 

(a)  The  following  ongoing 
n;quirements  govern  all  FSV  licens(;(;.s 
and  o])eration.s  in  the  10.9.5-11.2  (IHz 
(spac(;-to-Farth),  11.45-11.7  (iHz  (.s])ac(;- 
to-Farlh),  11.7-12.2  GHz  (space-to- 
Farth)  and  14.0-14.5  GHz  (Farlh-to- 
s])ace)  hands  transmitting  to  (kSO 
.satellites  in  the  Fixed-Satellite  Service. 

*  *  * 

***** 

(5)  *  *  *  The  FSV  operator  will  make 
this  data  available  ui)on  retjuest  to  a 
coordinator,  fixed  system  operator, 
Fixed-Sat(;llit(;  sy.stem  oj)erator,  N  flA, 
or  the  Gommission  within  24  hours  of 
the  re(]ue.st. 

***** 

(h)  A])])lications  for  F.SV  operation  in 
the  14.0-14.5  (dlz  (Farth-to-space)  band 
to  G.SO  .satellit(;s  in  the  Fixed-.Satellite 
Service  must  include,  in  addition  to  the 
particulars  of  o])(;ration  id(;ntified  on 
Form  812,  and  associated  Schedule  B, 
the  ai)plicahle  technical  demonstrations 
in  |)aragra])hs  (1))(1)  or  (2)  of  this  st;ction 
and  the  documentation  identified  in 
paragraj)hs  (h)(8)  through  (5)  of  this 
section. 

(1)  *  *  * 


(ii)  A  certification,  in  Sch(;dule  B,  that 
the  FSV  antenna  conforms  to  the  gain 
|)attern  criteria  of  §  25.20!)(a)  and  (h), 
that,  comhined  with  the  maximum 
in|)ut  ])ower  density  calt:ulat(;d  from  the 
IdRF  density  le.ss  the  antenna  gain, 
which  i.sent(;r(;d  in  Schedule  11. 
demouslrat(;s  that  the  off-axis  FIRB 
sj)ectral  density  envelo])e  set  forth  in 
paragra])h.s  (a)(l)(i)(A)  through  ((])  of 
this  section  will  hi;  met  under  the 
assumption  that  the  ant(;nna  is  ])ointed 
at  the  target  satellite;.  If  an  antenna 
proposed  for  use  by  the  ajjplicaut  does 
not  comply  with  the  antenna 
performance  standards  contained  in 
§25.2()tt(a)  and  (h),  the  applicant  must 
provide,  as  an  exhibit  to  its  a])])lication, 
antenna  gain  test  ])lot.s  ])ur.suant  to 
§  25.182(b)(8). 

***** 

■  89.  In  §  25.22(5,  revi.se  the  section 
heading,  the  fir.st  sentence  in  paragrajih 
(a)  introductory  text,  the  third  .sentence 
in  paragraph  (a)((i),  paragraph  (h) 
introductory  text,  and  ])aragrai)h 
(l))(l)(ii)  to  read  as  follows: 

§25.226  Blanket  Licensing  provisions  for 
domestic,  U.S.  Vehicle-Mounted  Earth 
Stations  (VMESs)  receiving  in  the  10.95- 
1 1 .2  GHz  (space-to-Earth),  1 1 .45-1 1 .7  GHz 
(space-to-Earth),  and  11.7-12.2  GHz  (space- 
to-Earth)  bands  and  transmitting  in  the 
14.0-14.5  GHz  (Earth-to-space)  band, 
operating  with  Geostationary  Satellites  in 
the  Fixed-Satellite  Service. 

(a)  Tlu;  following  ongoing 
r(;(purem(;nt.s  govern  all  VMFS  lic(;n.see.s 
and  o])erations  in  the  10.95-11.2  GHz 
(s])ace-to-Farth),  11.45-11.7  GHz  (sj)ace- 
lo-Farth),  11.7-12.2  GHz  (.s])ace-to- 
Farth)  and  14.0-14.5  (dlz  (Farth-to- 
space)  hands  rec(;iving  from  and 
transmitting  to  geostationary  orbit 

satellites  in  the  Fixed-Satellite  Service. 

*  *  * 

***** 

(0)  *  *  *  The  VMFS  o])erator  shall 
make  this  data  available  upon  recpiest  to 
a  coordinator,  fixed  system  operator, 
l’ix(;d-Sat(;llite  Service  system  oj)erator, 
NTIA,  or  the  Gommission  within  24 
hours  of  the  re(]iu;st. 
***** 

(b)  Applic;ation.s  for  VMFS  o])eration 
in  the  14.0-14.5  GHz  (Farth-to-.sj)ace) 
hand  to  GSO  sat(;llites  in  the  Fixed- 
Sat(;llite  S(;rvice  shall  include,  in 
addition  to  the  j)articular.s  of  o])(;ration 
identified  on  F'orm  812,  and  associated 
Sch(;dule  B,  tin;  a])])lical)le  technical 
demonstrations  in  paragra])hs  (h)(1),  (2) 
or  (8)  of  this  section  ami  the 
documentation  identified  in  j)aragra])h.s 
(1))(4)  through  (8)  of  this  section. 

(1)  *  *  * 

(ii)  A  VMFS  applicant  shall  include  a 
certification,  in  Schedule  B,  that  the 


■ 
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VMES  antenna  confonns  to  the  gain 
l)att(a'n  criteria  ot  ??§  25.2()t)(a)  and  (h), 
that.  coinl)ined  with  the  inaxiiniim 
input  pow(!r  density  calculated  from  the 
IdRl’  density  less  the  antenna  gain, 
which  is  (altered  in  Schedule  H. 
demonstrates  that  the  olT-axis  IdRl’ 
sjiectral  density  envelope  s(!t  hath  in 
paragraphs  (a)(  l)(i)(A)  through  (Cl)  of 
this  section  will  he  met  under  the 
assum])tion  that  the  antenna  is  jiointiid 
at  the  target  satellite!.  If  an  antenna 
propo.sed  for  use  hy  the  applicant  do(!s 
not  comply  with  the  antenna 
jierformance  standards  contained  in 
S25.2()0(a)  and  (h),  the  ajiiilicant  must 
provide,  as  an  exhihit  to  its  applicaticai, 
ant(ama  gain  te.st  plots  pursuant  to 
§  2.5.132(h)(3). 

***** 

■  40.  In  §  25.251,  revise  jiaragrajih  (h)  to 
read  as  follows: 

§25.251  Special  requirements  for 
coordination. 

***** 

(h)  The  t(!chnical  aspects  of 
coordination  are  ha.sed  on  A])])endix  7 
of  the  International  Tel(!connnunication 
Union  Radio  R(!gulations  and  certain 
recommendations  of  the  riTI 
Radiocommunication  S(!ctor  (available 
at  the  address  in  §0.445  of  this  chajiter). 

■  41 .  In  §  25.254,  revise  the  fir.st 
sentence  in  })aragraph  (c)  and  the 
.s(!ction  not(!  to  read  as  follows: 

§25.254  Special  requirements  for  ancillary 
terrestrial  components  operating  in  the 
1610-1626.5  MHz/2483.5-2500  MHz  bands. 

***** 

(c)  Applicants  for  an  ancillary 
terr(!strial  component  to  h(!  u.sed  in 
conjunction  with  a  Mobile-Satellite 
Service  system  using  CDMA  technology 
shall  coordinate  the  use  of  the  1.0/2. 4 
GHz  Mobile-Satellite  Service  sjjectrum 
designated  for  CDMA  systems  using  the 
framtnvork  established  hy  the  riTI  in 
R(!connn(!ndation  ITU-R  M.llHti 
“T(!chnical  Considerations  for  the 
Coordination  Between  Mobile  Satellite 
Service  (MSS)  Networks  Utilizing  Code 
Division  Multi])lo  Access  (CDMA)  and 
Other  S])read  Sjxictrum  T(!chni(|U(!s  in 
the  1-3  CHz  Band”  (lBh5).  *  *  * 
***** 

Noll!  lo  §2.').2.'>4:  lli(!  pr(!(;(!(liiig  nil(!s  of 
§  2.5.2.54  ari!  l)as(!(i  on  (;(linii2()()()  and  IS-!)5 
syst(!in  ar(:lnt(!(;lurii.  I'o  llu!  (!Xt(!nl  that  a  l.(i/ 
2.4  (Jllz  Mol)il(!-.Sat(!llil(!  .S(!rvi(:(!  li(:i!ns(!(!  is 
al)l(!  lo  d(!nion.slral(!  that  llu!  iisi!  of  (lilT(!ri!nl 
.sysli!in  an:hit(!(:lnri!S  would  |)rodiu:(!  no 
gr(!at(!r  ])ol(!ntial  inl(!rf(!r(!iu;<!  than  would  he 
|)rodu(:(!d  as  a  r(!Sidt  of  iin|)l(!m(!nling  llu! 
rid(!s  of  this  scxition.  tiu!  Ii(:(!ns(!(!  may  apjily 
for  A'I’fi  authorization  has(!d  on  anollu!r 
syst(!in  ar(:hit(!(:lur(!. 


§25.256  [Amended] 

■  42.  In  §  25.25(5,  remove  the  words 
“fixiul  .satellite  .service”  and  add  in  their 
j)lac(!  the  words  “Fixed-.Satellite 
S(!rvice”. 

§  25.257  [Amended] 

■  43.  In  §  25.257,  removi!  the  words 
"mobile  satellite  .s(!rvic(!"  in  ])aragraph 
(a)  and  add  in  tlunr  })lace  the  words 
“Mobile-Satellite  Servici!”. 

■  44.  In  §  25.259,  r(!vise  |)aragraph  (a)  to 
read  as  follows: 

§25.259  Time  sharing  between  NOAA 
meteorological  satellite  systems  and  non¬ 
voice,  non-geostationary  satellite  systems 
in  the  137-138  MHz  band. 

(a)  The  .s])a(:e  stations  of  a  non-voice, 
non-g(!o.stationarv  Mobile-Satellite 
Service  (NVNC  MSS)  .system  time¬ 
sharing  downlink  sinrctrum  in  the  137- 
138  MHz  hand  with  National  Oceanic 
and  Atmospheric  Administration 
(NOAA)  satellites  shall  not  transmit 
signals  into  the  “prot(!cti(3n  areas”  of  the 
NOAA  .satellites. 

(1)  With  respect  to  transmission  in  the 
137.333-137.3(57  MHz.  137.48.5-137.515 
MHz,  137.(50.5-137.(535  MHz.  and 
137.753-137.787  MHz  hands,  the 
protection  arixi  for  a  NOAA  .satellite  is 
llu!  area  on  thi!  Barth’s  surfaci!  in  which 
the  NOAA  .sat(!llit(!  is  in  lini!  of  sight 
from  the  ground  at  an  elevation  angli!  of 
five  d(!gre(!s  or  more  above  the  horizon. 
No  NVNC  MSS  .satellite  shall  transmit 
in  the.se  hands  when  it  is  in  line  of  sight 
at  an  elevation  angle  of  zero  d(!grees  or 
more  from  any  point  on  the  ground 
within  a  NOAA  .satellite’s  protected  ariui 
for  that  hand. 

(2)  With  resjject  to  transmi.ssion  in  the 
137.02.5-137.175  MHz  and  137.82.5-138 
MHz  bands,  the  protection  arixi  for  a 
NOAA  satellite  is  the  area  on  the  Earth’s 
surface  in  which  the  NOAA  .satellite  is 
in  line  of  sight  from  the  ground  at  any 
(!levation  angle  above  zero  degrees.  No 
NVNC  MSS  satellite  .shall  transmit  in 
these  hands  when  at  a  limvof-sight 
elevation  angle  of  zero  degr(!e.s  or  more 
from  any  point  on  the  ground  within  a 
NOAA  satellite’s  |)rot(icted  anxi  for  that 
hand.  In  addition,  such  an  NVNC  MSS 
satellite  .shall  cease  transmitting  when  it 
is  at  an  elevation  angli!  of  liiss  than  zero 
degr(!(!.s  from  any  such  point,  if 
r(!asonahly  n(!ce.s.sary  to  prot(!cl 
n!ception  of  the  NOAA  .satellit(!’.s  signal. 

(3)  An  NVNC  MSS  licen.s(!e  is 
re.s])on.sihle  for  obtaining  the  ephemeris 
data  nec(!.ssary  for  compliance  with 
these  restrictions.  The  ephinneris 
information  must  he  updated  system¬ 
wide  on  at  l(!a.st  a  weekly  basis.  For 
calculation  required  for  compliance 
with  these  restrictions  an  NVNC  MSS 


licensee  shall  use  an  orbital  j)ro])agator 
algorithm  with  an  accuracy  (uiual  to  or 
greater  than  the  NORAD  propagator 
used  hy  NOAA. 

***** 

■  45.  In  §  25.2(50,  rin  ise  paragra])h  (a)  to 
r(!ad  as  follows: 

§25.260  Time  sharing  between  DoD 
meteorological  satellite  systems  and  non¬ 
voice,  non-geostationary  satellite  systems 
in  the  400.1 5-401  MHz  band. 

(a)  The  sjjace  stations  of  a  non-voice. 
non-g(!ostationarv  Mobile-Satellite 
Service  (NVNC  MSS)  systinn  time¬ 
sharing  downlink  spectrum  in  the 
400.1 5-401. 0  MHz  hand  with 
De])artment  of  Defense  (DoD)  satellites 
shall  not  transmit  signals  into  the 
“protection  ariias”  of  the  DoD  satellitixs. 

(1)  The  protection  art!a  for  such  a  DoD 
satellite  is  the  area  on  the  Earth’s 
surface  in  which  the  DoD  .satellite  is  in 
line  of  sight  from  the  ground  at  an 
ele\'ation  angle  of  fi\’e  degn!e.s  or  mori! 
above  the  horizon. 

(2)  An  NVNC  M.SS  space  .station  shall 
not  transmit  in  the  400.1 5-401  MHz 
hand  when  at  a  line-of-sight  elevation 
angle  of  zero  d(!gr(!e.s  or  mori!  from  anv 
point  on  the  ground  within  the 
protected  area  of  a  DoD  satellite 
operating  in  that  hand. 

(3)  An  NVNC  M.SS  licenscu!  is 
n!.sponsihle  for  obtaining  the  eplunneris 
data  n(!C(!.ssarv  for  complianci!  with  this 
restriction.  The  ephinneris  information 
mu.st  he  iqidated  system-wide  at  hxist 
once  per  w(!ek.  For  calculation  recjuired 
for  com])liance  with  this  riistriction  an 
NVNC  MSS  licensiH!  shall  use  an  orbital 
propagator  algorithm  with  an  accuracy 
(!(|ual  to  or  greater  than  the  NORAD 
])ropagator  u.sed  hv  DoD. 
***** 

■  4(5.  In  §  25.2(51.  riwise  the  section 
h(!ading  to  read  as  follows: 

§  25.261  Procedures  for  avoidance  of  in¬ 
line  interference  events  for  Non 
Geostationary  Satellite  Orbit  (NGSO) 
Satellite  Network  Operations  in  the  Fixed- 
Satellite  Service  (FSS)  Bands. 
***** 

■  47.  In  §  25.271,  revi.se  j)aragrcq)hs 
(c)(1)  and  (3)  to  read  as  follows: 

§  25.271  Control  of  transmitting  stations. 

***** 

(c)  *  *  * 

(1)  The  ])aramel{!r.s  of  the 
transmissions  of  the  rmnote  station 
monitored  at  the  control  point,  and  the 
operational  functions  of  the  remote 
tuu'lh  stations  that  can  he  controlhul  hy 
the  optnator  at  thi!  control  ])oint,  are 
sufficiiMit  to  (Misure  that  the  operations 
of  the  remote  .station(.s)  are  at  all  times 
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in  full  eoniplianee  witli  tin;  remote 
station  authorization(s); 
***** 

(3)  Upon  deteclit)!!  by  the  liecaisee,  or 
upon  notification  trom  tin;  (lommission 
of  a  deviation  or  ii|)on  notification  l)y 
anotluM'  licensee  of  liarinlnl  interference, 
the  op(!ration  of  the  nnnote  station  shall 
h(!  immediately  snspcmded  hy  the 
operator  at  the  control  ])oint  until  the 
deviation  or  interfenmce  is  correctiid. 
except  that  transmissions  concerning 
the  immediate  saf(!tv  of  life  or  propertv 
may  he  conducted  for  the  duration  of 
the  emergency:  and 
***** 

■  48.  In  S  2.5.272.  revise  jiaragraph  (a)  to 
read  as  follows: 

§  25.272  General  inter-system 
coordination  procedures. 

(a)  Each  .sjrace  .station  licensee  in  the 
Fixed-Satellite  Scnvice  shall  establish  a 
.satellite  network  control  center  which 
will  have  the  responsihilitv  to  do  the 
following: 

(1)  Monitor  space-to-Earth 
transmissions  in  its  system  (thus 
indir(!ctlv  monitoring  uplink  earth 
station  transmi.ssions  in  its  .system)  and 

(2)  ('oordinat(!  transmissions  in  its 
sat(!llite  systcmi  with  those  of  other 
.systems  to  prevcmt  harmfnl  interference 
incid(!nls  or.  in  tin;  cn  ent  of  a  harmfnl 
inl(!rfer(;nce  incidcmt.  to  identifv  the 
sonrc(;  of  tin;  interfen!m:e  and  cornjct 
the  problem  promptly. 
***** 

■  4‘).  In  25.273.  revi.se  j)aragraph  (a)(2) 
to  read  as  follows: 

§25.273  Duties  regarding  space 
communications  transmissions. 

(a)  *  *  * 

(2)  Ciondnct  transmissions  over  a 
transponder  unless  the  o])erator  is 
authorized  to  transmit  at  that  time  by 
the  satellite  licensee  or  the  satellite 
licen.see's  successor  in  intere.st:  or 
***** 


■  50.  In  §  25.274,  revise  paragraph  (h)  to 
read  as  follows: 

§  25.274  Procedures  to  be  followed  in  the 
event  of  harmful  interference. 

***** 

(h)  'I'he  earth  station  operator  shall 
then  ch(!ck  all  other  eartli  stations  in  tlu; 
licensee’s  network  that  could  lx;  causing 
the  harmfnl  interference  to  ensure  that 
none  of  them  is  the  .source  of  tin; 
interference  and  to  v(!rify  that  the 
interfenmce  is  not  from  a  loc;al 
terrestrial  source. 

***** 

§25.276  [Amended] 

■  51.  In  §  25.270.  remove  ])aragraph  (c). 
§25.278  [Amended] 

■  52.  In  §  25.278,  remove  the  words 
■‘fix(;d-.satellite  service”  and  add  in  their 
place  the  words  ‘‘Fixed-Satellite 
Service”  each  place  it  ajjpears. 

■  53.  In  §  25.283.  nn'ise  paragraph  (a)  to 
nuid  as  follows: 

§25.283  End-of-life  disposal. 

(a)  (jcostdtionary  orhil  sjuicd  sfations. 
Unless  otherwise;  ex|)licitlv  .s|)ecified  in 
an  authorization,  a  s])ace  station 
authorized  to  operate  in  the 
geostationary  satellite  orhit  under  this 
part  shall  he  relocated,  at  the  (;nd  of  its 
nsefnl  life,  barring  catastrophic  failnn; 
of  .satellite  components,  to  an  orhit  with 
a  perig(;(;  with  an  altitude  of  no  less 
than: 

3().()21  km  -r  (lOOO-CirA/m) 
when;  Uk  is  the  solar  radiation  pr(;.ssnr(; 
coefficient  of  the  spacecraft,  and  A/ 
m  is  the  Area  to  ma.ss  ratio,  in 
.s(inare  meters  jk;!’  kilogram,  of  the 
spac:(;craft. 

***** 

§25.284  [Amended] 

■  43.  In  §  25.284,  remov;;  the  words 
‘‘mobile  satellite  service”  and  add  in 


their  ])lace  the  words  ‘‘Mobile-Satellite 
Service”  (;ach  place;  it  a])pears. 

§25.601  [Amended] 

■  44.  In  §  25. 801 .  r(;mov(;  the;  words 
“fix(;d-sat(;llite  service;.”  “elire;e:t 
hre)aele;ast  satellite  .se;rvie;e;,”  anel 
“hreeaele-.asting-satellite;  .se;rvie:e;”  anel  aelel 
in  the;ir  i)lae;e;  the;  weereis  ‘‘l'’ixe;el-Sate;llite; 
Se;rvie;e;.”  “Uireeit  lh’e)aele:ast  Satellite; 
Se;rvie:e;.”  iinel  lh'e)aele:asting-.Sate;llite; 
.Se;rvie;e;".  re;.spe;e;tive;ly. 

§25.701  [Amended] 

■  45.  In  §  25.701 .  re;me)ve  the;  weerels 
"fixeel  sate;llite;  .se;rvie:e;”  in  paragra])h 
(a)(2)  anel  aelel  in  their  jdaeie  the;  wexets 
‘‘I'ixe;el-Sate;llite  Se;rvie:e;.” 

|FR  Odc.  20i:»-e)l  I.S'I  I'ilitit  H:4,S  iiinl 

BILLING  CODE  6712-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Pipeline  and  Hazardous  Materials 
Safety  Administration 

49  CFR  Part  172 

[Docket  Nos.  PHMSA-201 2-0027  (HM- 
21 5L)] 

RIN  2137-AE87 

Hazardous  Materials:  Harmonization 
with  International  Standards  (RRR) 

Corwetion 

In  rule  eleieaiment  2012-31243 
a])])e;aring  on  page;.s  tl88  threingh  1100  in 
the;  issue  of  Monelav.  January  7.  2013, 
make;  the;  fe)lle)wing  e:orre;e;tie)n: 

§172.101  [Corrected] 

On  page  1051,  the;  table;  sheinlel  re;ael 
in  ])art  as  folleews: 
***** 
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Proposed  Rules 


Federal  Register 
Vol.  7a.  No.  2,'i 
Wednesday.  I'ebruarv  (i.  2012 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Foreign  Agricultural  Service 
7  CFR  Part  6 
RIN  0551-AA82 

Dairy  Tariff-Rate  Import  Quota 
Licensing  Program 

AGENCY:  Foreign  Agricnlf ural  Service, 
USDA. 

ACTION:  Advance  notice  of  jiroposml 
rnleinaking. 

SUMMARY:  Rerjne.st  for  ])ul)lic  comment 
on  llie  Dairy  Tariff-Rat(!  Imj)ort  Quota 
Licensing  Frogram. 

DATES:  VVe  will  consider  comments  that 
we  receivf!  by  A])ril  M.  201 T. 

ADDRESSES:  We  invite  you  to  submit 
comments  as  reciuested  in  this  notice.  In 
your  comment,  include  the  Regulation 
Identifier  Number  (RIN)  and  volume, 
date,  and  page  numl)(!r  of  this  i.ssne  of 
the  Federal  Register.  You  may  submit 
comments  by  anv  of  the  following 
metbods: 

•  Feidfii'dl  dliuhiiKiking  Portal:  (io  to 
http:/ /w'w'w. regulations. gov.  Follow  tin; 
online  in.strnctions  for  submitting 
comments. 

•  Mail,  hand  delivery,  or  courier: 
AbdeLsalam  El-Farra.  Agricultural 
Marketing  Specialist,  Sugar  and  Dairy 
Rrancb,  Imjjort  Frograms  and  Export 
Re])orting  Division,  ()ffic;e  of  Trade 
Frograms,  Foreign  Agricultural  Service, 
IJ.S.  D(!partment  of  Agriculture,  Room 

141)0  Independence  Avenue  SW., 
Wa.sbington,  DC  202.'1()-1()21,  (202)  720- 


<)4;F);  fax  (202)  720-087(); 

A  hdelsa  lain.  EI-Parra@fas.  usda  .gov. 

Comments  will  be  available  for 
inspection  online  at 
WWW. reguIations.gov  and  at  the  mail 
address  listcul  above  between  8:00  a.m. 
and  4:80  ]).m.,  Monday  tbroiigb  Friday, 
except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Abdelsalam  El-Farra,  Agricultural 
Markciting  Spcic:ialist,  Sugar  and  Dairv 
Branc:b,  Import  Frograms  and  Export 
Rejiorting  Division,  Offic:e  of  Trade 
Frograms,  Foreign  Agric:ultnral  Service, 
IJ.S.  De|)artment  of  Agric;idture,  (202) 
720-9439;  fax  (202)  720-0870; 
Abdelsalam. EI-Farra@fas.usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

rbe  Foreign  Agric:idtnral  Scirvic:e 
(FAS),  under  a  clelcigation  of  antborifv 
from  the  Sec:retarv  of  Agric:idtnre, 
administers  the  Ilairy  Tariff-Rate  Imjiort 
Quota  Lic:c!nsing  regidation  c:odifiecl  at  7 
CFR  0.20-0. 37  that  provides  for  the 
issuanc:c!  of  lic:enscis  to  import  c:ertain 
dairy  artic:lcis  under  tariff-rate  cpiotas 
(TRQ.s)  as  .set  forth  in  the  Harmonized 
Tariff  Scibecbde  of  the  United  States. 
Tbe.se  dairy  artic:lcis  may  only  bci  entered 
into  the  United  Statcis  at  tbci  low-tier 
tariffin'  or  for  the  ac:c;ount  of  a  ])ersc)n. 
as  defined  in  the  regidation,  to  whom 
snc:b  lic;ense.s  have  bc;en  i.ssned  and  only 
in  acc:orclance  with  the  terms  and 
conditions  of  the  regulation.  Lic:enses 
are  i.ssned  on  a  c:alendar  year  basis,  and 
eac:b  lic;en.se  autborizcis  the  licenscie  to 
imjiort  a  spec:ified  cjuantity  and  type  of 
dairy  article  from  a  s})ec:ifiecl  c:c)untry  of 
origin. 

TRQs  replac:ecl  Sc:c:tic)n  22  imjiort 
cpiotas  for  dairy  ])roclnc;ts  on  )annary  1, 
lt)9.'5,  as  a  rc:snlt  of  the  implementation 
by  the  United  States  of  Uriignay  Round 
Agrciement  on  Agric:nltiire.  Under  these 
TRQs,  a  low  tariff  rate,  c;ommonly 
referrc;d  to  as  the  in-cpiota  rate,  apjdies 
to  imiiorts  up  to  a  .spec:ifiecl  cpiantity.  A 

2012  Dairy  Import  License  Amounts 

(Kilograms) 


bigber  tariff  rate,  c:ommc)nly  referred  to 
as  the  over-cjiiota  rate,  ap])lic!s  to  any 
imports  in  c!xc:e,ss  of  that  amount,  lligb- 
tier  tariff  rates  were  recbic:ecl  bv  1.1 
percent  ovcir  the  8  yc;ars  following 
Uruguay  Round  Agreement 
implementation  in  lUtl.l.  while 
cpiantities  subject  to  low-tier  rates  were 
inc:reasecl  gradually  over  that  same 
period.  TRQ  rates  and  cpiantiticis  vary  bv 
procluc:t.  For  dairy  procbic:ts  subjec;t  to 
TRQs,  an  import  lic.caise  issued  bv 
USDA  is  generally  recjuired  to  bring  in 
items  at  the  in-cpiota  tariff  rate.  No 
lic:ense  is  recjuired  to  import  prc)cluc:ts  at 
the  over-cpiota  tariff  rate. 

UvSDA  issues  three  types  of  lic;ense.s: 
historical,  nonbistc)ric:al  (lottery),  and 
designated.  For  all  three  lic:en.se  types, 
tbc!  current  regulation  jirovides  that 
persons  must  apjily  every  yc:ar  between 
Sejitember  1  and  ()c:tober  11. 

(1)  Historical  licenses  origimited  in 
191()s  and  are  rei.ssued  eac:b  year  oidy 
to  im])C)rters  who  originally  cpialified  bv 
importing  the  ])rc)duc:t  during 
rcipresentative  base  periods.  If  an 
importer  with  a  bi.storic:al  lic;ense  miicits 
all  recpiirements,  the  lic.ense  will  be 
issued  to  the  same  importer  for  the 
following  year. 

(2)  Nonhistorical  (lotteiyl  licenses  are 
available  eac:b  yciar  to  any  cpialified 
applic:ant.  Lottery  lic:enses  were  first 
issued  in  the  late  19(j()s,  and  expanded 
wbcai  the  United  State  implemented  the 
Urngnay  Round  Agreement.  Applic:ant.s 
for  the  lottery  lic:caiscas  have  no 
guarantee  that  they  will  rec:eive  the 
same  lic:en.se  every  year,  or  that  they 
will  receive  any  lic:ense  in  any  given 
vear. 

(3)  Designated  licenses  are  issued  to 
importers  nominated  by  a  foreign 
government  or  entity  to  which  the 
United  States  has  granted  the  right  to 
designate  an  alloi;ation.  The  licenses  are 
then  i.ssued  by  USDA  to  the  designated 
im])C)rter,  so  long  as  the  designated 
importer  has  cpialified  for  that  year. 


Historical 

Nonhistorical 

(lottery) 

Designated 

Total 

NON-CHEESE  ARTICLES  . 

CHEESE  ARTICLES  . 

4,737,167 

63,170,778 

17,127,614 

24,729,865 

0 

47,685,145 

21,864,781 

135,585,788 

Total  . 

67,907,945 

41,857,479 

47,685,145 

157,450,569 
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Historical  and  designated  licensees 
may  apply  for  lottery  licenses,  subject  to 
certain  limitations  if  they  are  affiliated 
or  as.sociated  with  another  licensee 
holding  a  lictm.se  for  that  same  item 
from  the  .same  country  of  origin. 
hiciMisees  may  fail  to  (jnalify  for  a 
license  for  a  specific  item  from  a 
s|)ecific  country  in  the  following  y(!ar  if 
they  do  not  meet  certain  reciuirements. 
Licensees  must  (i)  Aj)i)ly  for  the  license 
each  year,  (ii)  |)ay  an  annual  fee.  and 
(iii)  have  imported  at  least  8,5  perccmt  of 
the  final  licen.se  amount  from  tin; 
previous  year.  To  avoid  ineligihilitv  due 
to  the  85  |)ercent  rule,  lictm.sees  mav 
surrender  up  to  100  percent  of  the 
licen.se.  hut  must  imj)ort  85  percent  of 
any  (juantity  not  surrendered. 

Section  ().25(h)(i)  of  the  Dairy  Tariff- 
Rate  Import  Quota  Licensing  Program 
regulation  currently  jjrovides.  heginning 
with  the  2010  cpiota  year,  an  additional 
import  requirement  which  a])plies  only 
to  historical  licensees,  that  any 
historical  licensee  who  surrenders  mori! 
than  50  percent  of  the  licen.se  amount 
for  the  same  item  from  the  .same  countrv 
during  at  least  three  of  the  most  recent 
fiv(!  y(!ar.s  will  he  issued  a  lic:ense 
thereafter,  in  an  amount  e(iual  to  the 
average  amount  importcni  under  that 
lic(!nse  for  tho.se  five  (piota  vears. 

The  only  non-technical  modifications 
to  the  program  since  1000  have  heim 
tem])orary  sns])ensions  of  the  provision 
in  section  0.25(h)  ])roviding  for  the 
reduction  in  the  license  amount.  (Siting 
changed  market  conditions,  including 
reduced  export  subsidies  from  the 
European  Union.  IJ.SDA  temporarily 
suspended  the  laovision  thuie  times:  for 
five  years  from  1008-2002,  for  two  years 
from  2000  to  2010,  and  most  recently  for 
five  years  from  2011  to  2015. 

Upon  promulgating  the  Dairy  Tariff- 
Rate  Import  Quota  Licensing  Program 
regulation  in  1000,  the  Secretary  of 
Agriculture  determined  that  this 
regulation  residted  to  the  fulle.st  extent 
jjracticahle  in  a  fair  and  ecjuitahle 
allocation  of  the  right  to  import  dairv 
products  subject  to  licensing.  The 
regulation  also  maximized  the 
utilization  of  the  tariff-rate  (juotas  for 
such  articles,  taking  due  account  of  anv 
sj)ecial  factors  which  may  have  affected 
or  may  he  affecting  the  trade  in  the 
|)roducts.  Regarding  section  0.25(h),  in 
light  of  the  small  number  of  licenses 
available  to  new  entrants  or  others  who 
wish  to  increase  imports  of  a  given 
article.  IKSDA  determined  that  it  was 
.sound  i)uhlic  policy  to  reallocate  license 
amounts  that  were  consistently  not 
h(!ing  used  and  the  0.25(h)  reduction 
provision  would  increase  the  amount 
available  in  the  non-historical  pool, 
while  .still  giving  historical  licensees  a 


fair  o])portunity  to  demonstrate  that 
they  ar(!  using  their  licenses. 

Many  .stakeliolders,  ])articularly 
importers  holding  historical  licen.ses, 
believe  that  section  0.25(h)(i)  no  longer 
serves  its  original  ])ur|)ose  and  have 
recjuested  its  elimination.  They  point 
out  that  in  the  la.st  decach;,  for  those 
items  with  low  fill-rat(!.s,  the  non- 
historical  license  fill-rates  are  no  higher 
than  the  historical  liccm.se  fill-rates. 
.Stakeholders  have  also  i)ro])osed  as  an 
alternative  to  eliminating  siiction 
0.25(h)(i),  that  the  standard  against 
which  historical  licen.se  fill-rates  are 
measured  should  not  he  50  percent,  l)ut 
rather  the  industry  overall  avcuage  fill- 
rate  for  each  year.  Under  this  type  of 
rule,  a  hi.storical  license  for  a  particular 
item  would  only  he  reduced  if  the 
licensee  imported  le.ss  than  50  percent 
of  the  industry’s  average  imports  of  that 
it(mi  for  three  out  of  the  most  recent  five 
y(!ars. 

The  U.S.  dairy  market  has  changed  a 
great  deal  since;  the  Dairv  Tariff-Rate; 
hnjeort  Que)ta  Lie:e;nsing  I^reegram 
r(;gulation  was  |)romulgate;el  in  1000.  In 
the  intervening  ye;ars  there;  have;  been 
.signifie;ant  advane;e;s  in  technoleegv  anel 
te;le;e:ommunie:atie)n.s.  anel  e:(;rtain 
pre)e:e;s.se;s  seie:h  as  issuing  n(;w  e)r 
re;alloe:ate;el  lie:e;n.se;s  can  ne)w  he; 
manag(;d  in  le;.ss  time.  Stake;he)lelers  have 
r(;e|ue;.st(;d  e:hange;s  te;  some;  of  the 
timelines  anel  ele;adline;.s  in  the;  curre;nt 
re;gidation.  Fe)r  example.  se)me;  we)ulel 
])re;fe;r  that  re;alle)e;atie)n  he;  elone;  prior  te; 
Qcte)he;r  1  e)f  e;ae;h  ye;ar.  Permitting 
re;alle)e:atie)n  earlier  in  the;  vear  wonlel 
proviele;  me)re  time;  te;  iele;ntify  .supplie;s 
and  arrange  .ship])ing  anel  hanelling  feer 
entry  into  U.S.  Customs  te;rrite)ry  he;fe)re 
the;  que)ta  year  e;nel,s  on  D(;e;e;mhe;r  81. 

Some;  .stake;he)lele;rs  have;  re;e]ue;ste;el  a 
re;vie;w  e)f  the;  me;the)el  for  e:ale;ulieting  the; 
annual  fee,  whie:h  is  e;urre;ntly  le;vie;el  ])e;r 
lie:e;n.se;.  hut  ceeidel  he;  le;vie;el  in  ehher 
ways  such  as  per  kileegram.  A  .small 
numher  e)f  impe)rte;rs  ce)ntre)l  a  large 
pe;re:e;ntage;  e)f  the;  epieeta  alloe;ations. 
The;.se  im])e)rt  lie;e;nse;s  eneihle  the; 
lie:e;nse;e;  to  im])e)rt  e:e;rtain  ehiiry 
pre)elue:ts  at  the;  le)we;r  in-ejeiota  tariff-rate; 
anel.  uneler  the;  e:urre;nt  lie;e;nsing 
])re)gram,  mue:h  e)f  this  value;  likely 
ae:e:rue;s  te;  the;,se;  lie:e;nse;el  impen  ters,  ehie; 
te)  the;  extent  of  e;e)ntre)l  the;v  have;  ove;r 
impe)rte;ei  elairv  |)re)elue:ts  .sid)je;e:t  to 
lie;e;nsing.  Given  the;  le;ngth  e)f  time;  .sine;e; 
the;  initial  histe)rie:al  alle)e:atie)ns  were; 
maele;  almeest  00  ye;ars  eege).  sugge;stie)n.s 
hcive;  he;e;n  maele;  that  a  mene;  e;e]ui table 
lie:e;n.se;  alle)e;atie)n  .syste;m  e:e)ulel  he; 
im|)leme;nte;el. 

U.SDA  is  re;eiue;sting  |)uhlie:  e:e)mme;nt 
eni  all  e)f  the  i.ssue;.s  meaitienieel  aheeve.  eer 
on  any  eether  pent  e)f  the;  re;gulatie)n  at  7 
CFR  j)art  0,  .Seihpart — Dairy  Tariff-Rate; 


Impeert  Queeta  Lie:e;nsing.  In  partie:ular, 
e:e)mme;nts  are;  inviteel  e)n  the;se; 
e]ue;stie)n.s: 

(1)  De)e;s  the;  histe)rie;al  anel 
ne)nhiste)rie:iil  lie:e;nse;  svstean  still  .serve;  a 
jjurpee.se? 

(2)  .She)idel  anv  ])re)vi.sie)n.s  e)f  the; 
e:urre;nt  re;gidiitie)n  he;  meeelifieel  in  light 
e)f  signifieiimt  aelvane.es  in  te;e:hne)le)gy 
anel  te;le;e;e)mmunie:atie)ns? 

(.'!)  .She)idel  me;the)els  he;  ele;ve;le)pe;el  leer 
issuing  lie:e;nse;s  that  weeulel  ine:re;ase; 
e;e)mpe;titie)n  among  importe;rs? 

(4)  .Sheeulel  lie:e;nse;.s  he;  iuie:tie)ne;el  eer 
issueel  eni  aneether  basis? 

(5)  She)idel  .se;e:tie)n  0.25(h)(i)  re;gareling 
hi.ste)rie;al  lie:e;nse;  re;elue:tions  he; 
eliminateel,  reviseel.  or  inelefinitely 
suspeneleel? 

(0)  Shoulel  the;  basis  ujeeni  which 
lie:e;n.se;  fees  are;  assesseel  he;  e:hangeel 
fre)m  the  e:urre;nt  nat-fe;e;  pe;r  lie;e;n.se;? 

(7)  She)idel  the;  ele;aelline;.s  for  the; 
surreneler  anel  re;alloe:ation  e)f  lice;n.se;s  in 
.se;e:tie)n  0.20  he;  e:hange;el  te)  alle)w  e;arlie;r 
re;alle)e:atie)ns? 

Dale;el:  laneiarv  81.  2()i:5. 

Sii/.anne;  K.  Ile;ine;n, 

Adniinislidlor.  Foraii’n  Ai’iiciilliiral  Sarvica. 
Il'R  Doc.  2e)i:i-e)2.s:«)  Mliiel  2-.')-i:;;  ami 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  319 

[Docket  No.  APHIS-2011-0060] 

RIN  0579-AD59 

Importation  of  Fresh  Citrus  Fruit  From 
Uruguay,  Including  Citrus  Hybrids  and 
Fortunella  spp.,  Into  the  Continental 
United  States 

agency:  Animal  anel  Plant  Health 
lnspe;e:tie)n  Se;rvie:e,  LISDA. 

ACTION:  Pre)])e)se;el  rule. 

SUMMARY:  We  are;  projeosing  to  amenel 
the;  fruits  anel  ve;gettihle;s  re;gulatie)ns  te) 
alle)w  the;  importation  e)f  seweral 
varieties  e)f  fre;sh  e:itrus  fruit,  as  well  as 
(dtrus  hyhriels  anel  the;  C’/0’t/.s-re;late;el 
genus  Fovtunf^lhi.  fre)m  Uruguav  inte;  the; 
e;e)ntine;ntal  Unite;el  States.  As  <i 
e;e)nelitie)n  e)f  entry,  the;  fruit  weeedel  have; 
te)  he;  ])i'e)eluce;el  in  ae;e:e)iel;me;e;  with  a 
.systems  a])pre)ae:h  that  we)idel  incluele; 
re;e|uire;me;nts  fe)r  impe)rtatie)n  in 
e;e)mme;re:ial  e:e)n.signme;nts,  pest 
me)nite)ring  anel  pest  contre)!  practie:e;.s, 
e)re:harel  sanitatie)n  anel  j)ae:kinghe)use; 
j)re)e:e;elure;.s  elesigneel  te)  exeiluele  the; 
e|uarantine;  pests,  anel  tre;atme;nt.  The; 
fruit  we)idel  alse)  he;  requireel  to  he 
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ae(:om])cinied  by  a  ])hylosanitarv 
eortilicate  issued  liy  the  national  plant 
])rotei:tion  organization  of  lirngnay  with 
an  additional  declaration  confirming 
that  the  frnit  is  free  from  all  {inarantine 
j)(!sts  and  has  been  ])rodnced  in 
accor(lant:e  with  the  systems  approach, 
'fins  action  would  allow  for  the 
importation  of  fresh  citrus  frnit, 
including  (Jitriis  hybrids  and  the  CV/ru.s- 
ridated  genus  Foituni^lhi.  from  Drngnav 
while  continuing  to  ])rovide  jirotection 
against  the  introduction  of  jilant  pests 
into  the  United  States. 

DATES:  VVe  will  consider  all  comments 
that  we  receive  on  or  before  Ajnil  8, 

2018. 

ADDRESSES:  Yon  may  submit  comments 
by  either  of  the  following  methods: 

•  Federo/  eRiiIenniking  Portal:  Co  to 
http:/ /\v\v\v. reguIations.gov/ 

# Idocuinent Detail :P)=APHIS-2() 1 1  -OOBO- 
()()()  I. 

•  Postal  Mail/Cominereial  Deliverv: 
.Simd  your  comment  to  Docket  No. 
APHIS-2()1  l-OOOO.  Regulatory  Analysis 
and  Development.  PFD,  APHIS.  Station 
.8A-08.8,  4700  River  Road  Unit  118, 
Riverdale,  MD  20787-1288. 

Snjiporting  documents  and  anv 
coimmmts  we  receive;  on  this  docket 
may  be  viewed  at  http://\v\v\v. 
regnlations.gov/mdocket  Detail: 

D= APHIS  201 1-0000  or  in  our  reading 
room,  which  is  loe:at(;d  in  room  1141  of 
the  USDA  South  Building.  14th  Street 
and  Indepenelence  Av(;nne  S\V., 
Washington,  DC.  Normal  reading  roeem 
hours  are  8  a.m.  to  4:80  p.m.,  Mondav 
through  Friday,  except  holidays.  To  be 
sure  .someone  is  there  to  helj)  von, 
please  call  (202)  799-7082  before 
coming. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Meredith  C.  Jones,  Regidatory 
Coordination  Specialist.  Regulatory 
Cof)rdination  and  Comjdiance,  Pl’Q, 
APHIS,  4700  River  Road  Unit  150, 
Riverdale,  MD  20787;  (801)  851-2289. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  “Subpart-Fruits 
and  Vegetables”  (7  CFR  819.50-1 
through  819.50-57,  referred  to  below  as 
the  regulations)  ])rohibit  or  restrict  the 
importation  of  fruits  and  vegetables  into 
the  United  States  from  certain  parts  of 
the  world  to  prevent  the  introduction 
and  diss(;mination  of  plant  ])ests  that  are 
new  to  or  not  widelv  di.stributed  within 
the  United  States. 

The  national  plant  protection 
organization  (Nl^PO)  of  Uruguav  has 
reipiested  that  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS) 
amend  the  regulations  to  allow  sweet 
oranges  (Ciitrus  sinensis  (L.)  Csbeck), 


lemons  (C.  liinon  (L.)  Bunn,  f.),  four 
species  of  mandarins  (C.  reticulata 
Blanco,  C.  clemeutina  Hort.  ex  Tanaka. 

C.  deliciosa  Ten.,  and  C.  unshiu 
Marcow.  (Jitrus  hybrids,  and  two 
species  of  the  CV/ru.s-related  genus 
Fortunella  (F.  japonica  Thunb.  Swingle 
and  F.  niargarita  (Four.)  .Sw'ingh;)  to  la; 
im])orted  into  the  continental  United 
•States.  Hereafter  we  r(;fer  to  these 
species  as  "citrus  fruit.”  As  part  of  our 
evaluation  of  Uruguay's  reijuest,  we 
])re])an;d  a  pest  risk  assessment  (PRA) 
and  a  risk  management  document 
(RMD).  Copies  of  the  PRA  and  RMD 
may  be  obtained  from  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  or  viewed  on  the 
Regulations.gov  Web  site  or  in  our 
reading  room  (.see  ADDRESSES  above  for 
a  link  to  Regulations.gov  and 
information  on  the  location  and  hours  of 
the  reading  room). 

The  PRA,  titled  “Importation  of  Fresh 
Citrus  Fruit,  including  Sweet  Orange 
(Citrus  sinensis  (L.)  Osb(;ck),  Lemon  (Ck 
limon  (L.)  Bunn,  f.).  Mandarin  (C. 
reticulata  Blanco,  C.  Clementina  Hort.  ex 
Tanaka,  C.  deliciosa  Ten.,  C.  unshin 
Marcow.),  (atrus  Hybrids,  and  the 
Citrus-Relat(;d  Cenus  Fortunella  (F. 
jaiionica  (Thunb.)  Swingle,  F.  niargarita 
(Lour.)  Swingle),  from  Uruguav  into  the 
Continental  IJnited  .States"  (Dec.  18, 
2012),  evaluates  the  risks  a.ssoi:iat(;d 
with  the  importation  of  fre.sh  citrus  fruit 
into  the  continental  United  .States  from 
Uruguay. 

The  PRA  and  su])porting  documents 
identified  six  pests  of  (juarantine 
significance  pre.sent  in  Uruguay  that 
could  be  introduced  into  the  United 
.States  through  the  importation  of  citrus 
fruit.  These  include  two  fruit  flies. 
Anastrepha  fraterculus  (.South 
American  fruit  fly)  and  Ceratitis 
capitata  (Mediterranean  frnit  fly);  two 
moths,  Crvptohlabes  gnidiella  (the 
honeydew  moth)  and  Gvinnandrosoina 
aurantianuiu  (citrus  fruit  borer):  one 
fungus  (Elsinoe  austndis,  causal  agent  of 
sweet  orange  scab);  and  a  jiathogen 
(Xanthoinonas  citri  subsp.  citri,  causal 
agent  of  citrus  canker).  In  a  previous 
revision  of  the  PRA,  citrus  black  spot 
(Ciuignardia  citricarpa  Kiely)  was 
included  as  a  (inarantine  iiathogen 
likely  to  follow  the  iiathway.  How(;ver 
we  have  since  determined  that  fresh  or 
dried  citrus  fruit  is  not 
epidemiologically  significant  as  a 
])athway  for  the  introduction  of  citrus 
black  spot  because  the  combination  of 
conditions  re(|uired  for  disease 
tran.smission  from  harvested  fruit  is 
highly  unlikely.  Therefore,  analysis  of 
this  pathogen  was  removed  from  the 
document. 


APHLS  has  determined  that  imiasures 
beyond  standard  port-of-arrival 
insp(;ctions  are  recpiired  to  mitigate  the 
risks  po.sed  by  these  plant  pe.sts. 
Therefore,  we  are  jiroposing  to  allow  the 
importation  of  citrus  iruit  from  Uruguav 
into  the  continental  United  .Stat(;.s  only 
if  it  is  produced  under  a  .systems 
apin'oach.  The  .systems  approach  would 
r(;(iuire  the  fruit  to  be  im])orted  onlv  in 
commercial  consignments;  the 
Uruguayan  NPPO  to  provide  a  workplan 
to  APlli.S  that  details  the  activities  that 
the  Uruguayan  NPPO  will,  subject  to 
APHLS’  approval  of  the  workplan,  carry 
out  to  meet  the  projiosed  recjuirements; 
pest  monitoring  and  ])(;,st  control 
jiractices;  orchard  sanitation  and 
packinghouse  procedur(;s  dc;.signed  to 
(;xclude  the  (inarantine  pests;  and  the 
fruit  to  be  treated  in  accordance  with  7 
(]FR  part  805  and  the  Plant  Protection 
and  Quarantine  (PPQ)  Treatment 
Manual.'  Consignments  of  citrus  fruit 
from  Uruguay  would  also  be  r(;(iuire(l  to 
be  accompanied  by  a  phvto.sanitarv 
certificate  with  an  additional 
declaration  stating  that  the  fruit  in  the 
consignment  is  free  of  all  (inarantine 
pests  and  has  been  produced  in 
accordance  with  the  re(iuirement.s  of  the 
systems  approach.  We  are  proposing  to 
add  tin;  systems  approach  to  the 
regidations  in  a  new  §819.58-58. 

Commercial  Consignments 

Paragraph  (a)  of  propo.sed  §819.58-58 
would  state  that  only  commercial 
consignments  of  citrus  fruit  from 
Uruguay  would  be  allowed  to  be 
imported  into  the  continental  Unit(;d 
.Stat(;.s.  Produce  grown  commercially  is 
less  likely  to  be  infe.st(;(l  with  plant 
pe.sts  than  noncommercial 
consignments.  Noncommercial 
consign numts  are  more  jirone  to 
infestations  becau.se  the  commodity  is 
often  ripe  to  overripe,  could  be  of  a 
variety  with  unknown  susceptibilitv  to 
p(;.sts.  and  is  oft(;n  grown  with  little  or 
no  pest  control.  Commercial 
consignments,  as  defined  in  §  819.58-2, 
are  consignments  that  an  in.sp(;ct()r 
i(lentifi(;.s  as  having  been  import(;d  for 
.sale  and  di.stribution.  .Such 
identification  is  ba.s(;(l  on  a  variety  ('f 
indicators,  including,  but  not  limited  to: 
Quantity  of  produce,  tvpe  of  packing, 
identification  of  grower  or  packinghouse 
on  the  packaging,  and  documents 
consigning  the  fruits  or  v(;getabl(;.s  to  a 
wholesal(;r  or  retailer. 

Ceneral  Requirements 

Paragraph  (b)  of  propos(;d  §  819.58-58 
would  set  out  g(;neral  re(juirement.s  for 
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the  Uruguayan  Nl’l’O  and  for  growers 
and  packers  producing  citrus  iruit  for 
ex|)orl  to  the  United  States. 

The  Uruguayan  NPl’O  would  he 
nuiuired  to  provide  a  workj)lan  to 
Al’llIS  that  details  the  activities  that  the 
Uruguayan  NPPO  will,  subject  to 
Al’HlS’  approval  of  the  workplan,  carrv 
out  to  meet  the  proposed  r(!(]uirements. 

A  bilateral  workplan  is  an  agreement 
Ixitween  APHIS'  i’PQ  program,  officials 
of  the  NPPO  of  a  foreign  government, 
and.  when  necessary,  foreign 
commercial  entities  that  specifies  in 
detail  the  phvtosanitarv  measures  that 
will  comply  with  our  regulations 
governing  the  im])ort  or  export  of  a 
sjKicific  commodity.  Bilateral  workplans 
apply  only  to  the  signatory  jiarties  and 
establish  detailed  procedures  and 
guidance  for  the  day-to-day  operations 
of  specific  import/export  programs. 
Bilateral  workplans  also  establish  how 
specific  j)hytosanitarv  issues  are  dealt 
with  in  the  exporting  country  and  make 
clear  who  is  res))onsihle  for  dealing 
with  those  issues.  The  implementation 
of  a  systems  approach  typically  retjuires 
a  hilatiiral  workplan  to  he  developed. 
Aldus  would  he  directlv  involved  with 
the  Uruguayan  Nl’PO  in  monitoring  and 
auditing  implementation  of  the  svstems 
approach. 

All  |)laces  of  production  and 
|)ackinghon.ses  that  partici])at(!  in  the 
export  program  would  have  to  he 
registered  with  the  Uruguayan  NBBO. 
l^laces  of  production  that  are  registered 
with  the  Uruguayan  NBBO  woidd  he 
nMiuired  to  follow  specific  field 
guidelines,  including  field  monitoring, 
treatments.  traj)ping  and  sampling,  and 
.sanitation.  Backinghou.ses  that  are 
registered  with  the  Uruguayan  NBBO 
would  he  nupiired  to  have  in  jilace 
general  .sanitation  procedures  and 
programs  for  training  packinghou.se 
workers  to  cull  fruit  with  evidence  of 
jjest  damage,  among  other  things.  If 
issues  .should  ari.se.  registration  would 
akso  allow  for  the  tracehack  of  a  box  of 
fruit  to  its  j)lace  of  production  and 
packinghou.se  and  would  allow  AIM  IIS 
and  the  Uruguayan  NBBO  to  determine 
what  remedial  actions  an;  neces.sarv. 

Uitrus  fruit  would  he  r(;(|uired  to  he 
grown  at  places  of  ])roduction  that  me(!t 
tin;  nHiuinmients  for  fruit  and  ])lant 
debris  n;moval.  orchard  monitoring,  and 
pest  control  descailxul  later  in  this 
document. 

In  addition,  the  fruit  would  have  to  he 
packed  for  export  to  the  United  States 
in  a  ])ackinghouse  that  meets  the 
r(!(iuirements  for  safeguarding,  culling, 
identification,  and  treatment  that  an; 
de.scrihed  later  in  this  document.  The 
place  of  jjroduction  where  the  fruit  was 
grown  would  also  he  recpiired  to  nnnain 


identifiable  when  the  fruit  leaves  the 
place  of  production,  at  the 
packinghouse,  and  throughout  the 
export  process.  Maintaining  the  identitv 
of  the  fruit  would  allow  for  tin;  use  of 
the  tracehack  procedures  de.scrihed 
earlier. 

'I’his  paragra])h  would  also  nupun; 
safeguarding  to  he  maintained  at  all 
times  during  the  moveimmt  of  the  fruit 
to  the  United  .Statiis  and  to  be  intact 
upon  arrival  of  the  fruit  in  the  United 
Slates.  Maintaining  safeguarding  would 
prevent  the  fruit  from  Ixnng  infested 
with  in.sect  j)ests  during  transit.  The 
safeguarding  recpiirements  are  discussed 
in  greater  detail  later  in  this  document 
under  the  heading  “Backinghouse 
Reciuirements." 

Monitoring  and  Oversight 

The  systems  approach  we  are 
proj)o.sing  includes  monitoring  and 
oversight  requirements  in  paragraph  (c) 
of  propo.sed  ^  319..5(i-.58  to  (insure  that 
the  r(!(juir(id  phvtosanitarv  measurcis  are 
])roperly  impleiiKintiid  throughout  the 
procciss  of  growing  and  packing  of  citrus 
iruit  for  exjiort  to  the  United  Stat(is. 
Oversight  is  imjiortant  in  ensuring  that 
the  nKiuirenuiiiis  of  the  svstems 
ai)])roach  are  implemented. 

This  paragraph  would  nupiire  th(! 
Uruguayan  NIMM)  to  visit  and  inspcicl 
rcigistcired  jilaces  of  ])roduclion  monthly, 
starting  at  Uiast  30  days  before  harvest 
and  continuing  until  the  end  of  the 
shipjnng  siiason.  to  vcirifv  that  the 
growers  are  complying  with  the 
nujuirements  for  grove  monitoring,  jie.sl 
control,  and  fruit  and  plant  (kihris 
(■(iinoval  described  later  in  this 
document.  In  addition  to  conducting 
fruit  ins])(!ction.s  at  the  ])ackinghouses. 
the  Uruguayan  NBBO  would  akso  he 
ixupiired  to  monitor  packinghouse 
o|)eration.s  to  verify  that  the 
packinghouses  an;  complying  with  the 
jjackinghou.se  requirements  for 
safeguarding,  culling,  and  trcmtinent  that 
are  (hiscrihed  lat(!r  in  this  document. 

if  the  Uruguayan  NBBO  finds  that  a 
l)lace  of  |)roduction  or  a  packinghouse 
is  not  com])lying  with  the  relevant 
r(!(|uirement.s  of  the  regulations,  no  fruit 
from  the  place  of  |)roduction  or 
packinghouse  would  he  eligible  for 
(!xporl  to  the  Unitcul  Stat(i.s  until  ABHIS 
and  the  Uruguayan  NBBO  conduct  an 
investigation  and  a|)propriate  remedial 
actions  have  been  imj)lement(!d. 

drove  Monitoring  and  I^est  Control 

Baragra])h  (d)  of  ])ro|)osed  §319. 58-58 
would  spiuafy  that  tra])ping  for 
Mediterramjan  fruit  fiv  and  South 
American  fruit  fly  mu.st  be  conducted  to 
demonstrate  that  the  places  of 


])roduction  have;  a  low  ])revalence  of 
those  fruit  flies. 

S])ecific  trapping  retjuiremenls  would 
he  im  hided  in  the  bilateral  workplan 
and  would  he  adjusted  as  necessarv  to 
ensure  that  tra])ping  is  effective, 
(ionsislent  witli  the  recommendations  of 
the  RMH.  the  bilateral  workplan  would 
initially  retiuire  tnqiping  in  the  places  of 
jiroduction  to  monitor  fruit  fly 
populations  to  be  conducted  lieginning 
at  least  1  year  before  harvest  begins  and 
continue  throughout  the  harvest.  There 
would  have  to  he  at  least  two  traps  per 
.square  kilometer  in  all  commercial 
jiroduction  areas  with  at  least  two  traps 
])laced  in  each  place  of  jiroduction. 
ABHlS-approved  trajis  baited  with 
ABHlS-approved  plugs  would  have  to 
he  used  and  serviced  at  least  once  every 
2  weeks.  The  personnel  conducting 
tra])ping  and  pest  surveys  would  have  to 
In;  hired,  trained,  and  su])ervised  bv  the 
Uruguayan  NBBO. 

During  the  trapping,  when  traps  are 
.serviced,  if  more  than  0.7  fruit  fiies  are 
trapped  per  trap  ])er  day  at  a  particular 
])lace  of  production,  ptisticide  bait 
tnxitnumts  would  he  reejuired  to  he 
ap])!ied  in  order  for  the  place  of 
la'oduction  to  remain  eligible  to  (export 
fruit.  The  Uruguayan  NBBO  would  have 
to  keep  records  of  fruit  fly  detections  for 
each  traj)  and  make  the  records 
available  to  ABHkS  iq)()n  nHpiest.  The 
records  would  have  to  he  maintained  for 
at  least  1  year. 

Orchard  Sanitation 

Under  ])aragraph  (e)  of  propo.sed 
§310.58-58.  ])lace.s  of  ])roduction  would 
have  to  he  maintained  fnie  of  fallen  fruit 
and  plant  debris.  Sanitation  imnisures. 
such  as  removing  and  discarding  fallen 
fruit,  are  (i.ss(;ntial  components  of  good 
agricultural  practices  and  are  mainstavs 
of  commercial  fruit  production.  The.se 
procedures  would  reduce  the  amount  of 
material  in  the  groves  that  could  serve 
as  j)otential  disease  inoculum  for  E. 
aiistndis  and  A',  citri  suhsj).  citri  or  as 
host  material  for  in.sect  pe.sts. 

Fruit  that  has  fallen  from  citrus  tre(;.s 
to  the  ground  tends  to  he  damag(!d  and 
over-mature.  Therefore,  to  provide 
further  assurance  that  fruit  harv(;.st(!(l  for 
ex])ort  is  not  a  j)()tential  host  for  fruit 
flies,  fallen  fruit  would  not  he  allowed 
to  be  included  in  field  contaimas  of 
fruit  brought  to  the  packinghouse  to  he 
jaicked  for  exixn  t. 

B(; ck  ingh  o 1 1 se  R eq 1 1 irein ent s 

We  are  ])r()po.sing  s(;v(!ral 
nHiuiniinents  for  i)ackinghou.se 
activities,  which  woidd  he  contained  in 
paragraj)h  (f)  of  jnojiosed  §319.58-58. 
The  packinghouse  would  have  to  he 
(ujuipjied  with  double  .self-closing  doors 
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at  the  entrance  to  the  ])ackinghouse  and 
at  the  interior  entrance  to  the  area  where 
I’rnit  is  packed  to  prevent  inadvertent 
introduction  ol  pests  into  the 
packinglionse.  In  addition,  any  vents  or 
openings  in  the  packinghouse  (other 
than  the  donhle  self-closing  doors) 
would  have  to  he  covered  with 
screening  l.(i  inin  or  smaller  in  order  to 
])revent  the  entry  of  pests  into  the 
|)ackinghonse.  The  l.(i  nnn  maxiimnn 
screening  size  is  adiupiatc!  to  exclude  the 
insect  ])(!sts  of  (inarantine  significance 
named  earlier  in  this  document. 

(iitrus  fruit  would  have  to  he  packed 
within  24  hours  of  harvest  in  the  pest- 
exclusionary  packinghou.se  or  stored  in 
a  degreening  chamher  in  the  pest- 
exclusionary  packinghon.se.  The  frint 
would  have  to  he  safeguarded  by  an 
insect-proof  mesh,  sc.reen,  or  plastic 
tarpaulin  while  in  transit  from  the 
production  site  to  the  packinghouse  and 
while  awaiting  packing.  The  citrus  fruit 
would  have  to  he  ])acked  for  shipment 
to  the  continental  United  States  in 
insect-])roof  cartons  or  containers,  or 
covered  with  insect-j)roof  screen  or 
pla.stic  tarpaulin.  The.se  .safeguards 
would  have  to  remain  intact  until  the 
arrival  of  the  fruit  in  the  l]nit(!d  States 
or  the  t:onsignment  would  not  he 
allowed  to  enter  the  United  States. 

During  the  time  the  packinghouse  is 
ill  use  for  exporting  citrus  fruit  to  the 
United  States,  the  jiackinghou.se  would 
only  he  able  to  accejit  fruit  from 
registered  places  of  jiroduction.  This 
re(]uirement  would  prevent  citrus  fruit 
intended  for  export  to  the  United  States 
from  being  exjiosed  to  or  mixed  with 
fruit  that  are  not  produced  according  to 
the  reciuirements  of  the  systems 
approac:h. 

Any  symptomatic;  or  damaged  fruit 
would  have  to  he  removed  from  the 
commodity  destined  for  export  to  the 
United  States.  This  is  a  standard 
practice  in  packing  commercial  fruit 
that  has  been  shown  to  effectivelv 
remove  high  ])ro])ortions  of  fruit  with 
visible  jiest  damage  or  disease 
sym])toms.  In  adclition,  all  fruit  for 
export  would  have  to  he  jiracticallv  free 
of  leaves,  twigs,  and  other  jilant  parts, 
except  for  stems  that  are  less  than  1  inch 
long  and  attached  to  the  fruit.  Leaves, 
twigs,  and  other  plant  parts  can  .serve  as 
pathways  for  the  introduction  of 
diseases  and  should  he  excluded  from 
consignments  of  citrus  fruit  from 
Uruguay. 

Citrus  fruit  would  also  have  to  he 
jirepared  for  shi])])ing  using 
packinghouse  procedures  that  include 
washing,  brushing,  surface  disinfection 
in  accordance  with  7  CiFR  part  305  and 
the  PFQ  Treatment  Manual,  treatment 
with  an  APHlS-approved  fungicide  in 


accordance  with  labeled  instructions, 
and  waxing.  The.se  measures  are 
ecpiivalent  to  our  domestic  reijuirements 
in  ^301.7.5-7  for  the  interstate 
movement  of  citrus  fruit  from  areas 
(piarantiued  for  A'.  cUri  suhsp.  cilri  and 
in  the  April  18,  2011,  Federal  Order- 
(nA-2()l  1-22)  for  the  interstate 
movement  of  citrus  fruit  from  areas 
(luarantined  for  E.  (iiisirdlis.  While 
washing  and  brushing  are  unlikely  to 
directly  kill  either  E.  australis  or  A’,  citri 
suhs]).  citri,  washing  fruits  may  help  to 
remove  any  hitchhiking  insects.  In 
addition,  surface  disinfection,  fungicide 
api)lication.  and  waxing  are  intended  to 
ixuluce  the  viability  of  A',  citri  suhsp. 
citri  and  E.  australis.  In  jiarticnlar. 
surface  disinfection  with  an  approved 
disiid'ectant  has  h(!en  demonstrated  to 
be  effective  in  reducing  the  numhers  of 
A',  citri  suhsp.  citri  cells  or  similar 
bacteria.  In  a  Federal  Order  issued  on 
March  23.  2011  (DA-2011-14),  this 
proc:edur(!  was  a])proved  for  use  against 
E.  australis. 

Treatment 

Under  ])aragraj)h  (g)(1)  of  pro])osed 
§  315). 50-58,  the  fruit  (excluding  lemon 
fruit),  would  have  to  he  treated  in 
accordance  with  7  UFR  ])art  305  with  an 
ap|)roved  treatment  listed  in  the  PPQ 
'I’leatment  Manual  for  Mediterranean 
fruit  fly  and  South  American  fruit  flv. 
Such  treatments  mav  include,  for 
Mediterranean  fruit  lly,  methyl  bromide 
fumigation  using  treatment  .schednle 
TlOl-w-1-2.  cold  treatment  using 
treatment  schedule  Tl07-a.  or  methyl 
bromide  fumigation  followed  hv  cold 
treatment  using  treatment  .schedule 
Tl08-a,  and  for  South  American  fruit 
fly.  methyl  bromide  fumigation  using 
treatmeni  schedule  TlOl-j-2-1,  or  cold 
treatment  using  treatment  .schednles 
Tl07-a-l  orTl07-c.  Quarantine 
treatments  are  effective  in  eliminating 
South  American  fruit  fly  and 
M(!diterranean  fruit  fly  from  citrus 
fruits.  These  treatments  have  been  n.secl 
successfully  to  mitigate  pest  risk  for 
im])orting  different  types  of  fruits  from 
many  countries  and  would  also  mitigate 
th(!  ])est  risk  from  citrus  fruit  from 
Uruguay. 

APHIS  has  determined  that  lemons 
are  not  ho.sts  for  South  American  frnit 
fly  and  are  a  conditional  noidiost  for 
Mfuliterranean  fruit  fly,  meaning  that, 
while  Mediterramxm  fruit  fly  generally 
does  not  infe.st  lemons,  it  will  do  so 
under  certain  conditions.  Unnui  lemons 
are  not  ho.sts  of  Mediterranean  fruit  fly, 
hut  lemons'  susceptibility  to  iufestation 

-  baf)://\v\v\\  .(iphis.us(ln.<<ov/pl(tnt  lu-allh/ 
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increases  as  lemons  mature  and 
poj)ulations  of  Mediterranean  fruit  flv 
increase.  The  female  Mediterranean 
frnit  fly  ovi])ositor  normally  cannot 
pierce  through  the  rind  of  the  lemon 
frnit  to  lav  eggs  in  the  toxin-fre(!  pidp; 
thenjfon!.  the  eggs  laid  within  the  rind 
are  killed  by  the  toxic  compounds. 
However,  if  the  rind  is  thin  or  damaged, 
or  existing  oviposition  ])nncture  holes 
are  i)re.sent,  females  can  ex|)loit  the 
damage  or  holes  by  ovipositing  into 
them  and  the  Mculiterranean  fruit  fly 
eggs  and  larvae  will  he  more  likely  to 
survive  and  develop.  Additionally,  high 
population  pre.ssure  increases  the 
likelihood  tliat  Mediterranean  fruit  fly 
will  infest  lemons:  resistance  of  lemons 
to  Mediterranean  fruit  fly  infestation  is 
causally  linked  to  the  chemical  toxicity 
of  the  lemon  rind  and  the  thickness  and 
toughness  of  the  rind,  hut  repeated 
oviposition  by  females  into  an  existing 
oviposition  puncture  hole  can  overcome 
those  barriers. 

Therefore,  we  are  ])ro])osing  in 
paragraph  (g)(2)  of  proposed  §  319.58- 
58  that  lemon  fruit  would  hi;  eligible!  for 
importation  without  treatment  and  if 
harvested  green  and  if  the  phytosanitarv 
certificate  accompanying  the  lemons 
contains  an  additional  declaration 
.stating  that  tlu!  lemons  were  harvesteul 
green  htitween  May  15  and  August  31. 
During  this  period  (the  winter  .season  in 
Uruguay).  Nlediterranean  fruit  flv 
populations  in  Uruguav  are  low.  If 
harvested  outside  e)f  this  timeframe  or  if 
harvested  yellow,  the  lemons  would 
have  to  he  treatcul  with  an  ap|)roved 
treatment  as  stated  above. 

I^hvtosanitaiy  Certificate 

To  certify  that  citrus  fruit  from 
Uruguav  have  been  grown  and  packed 
in  accordance  with  the  requirements  of 
j)rojK).sed  §  31t). 58-58,  proposed 
paragraph  (h)  would  reepnre  each 
consignment  of  citrus  fruit  to  be 
accompanied  by  a  phvtosanitarv 
certificate  of  in.sj)ection  issued  l)y  the 
Uruguayan  NPRO  hearing  an  additional 
declaration  .stating  that  the  fruit  in  the 
consignment  is  free  of  all  (juarantine 
pests  and  has  been  ])rodnced  in 
accordance  with  the  r(!(|uirements  of  the 
.sy.stems  approach  in  ]jro|K).sed  §319.58- 
58.  The  phytosanitarv  certificate  and 
additional  declaration  are  intended  to 
raise  the  awareness  of  port-of-entrv 
inspectors  of  tlnxse  reciuirements. 

Miscellaneous  Amendments  to 
Suhpart — Citrus  Emit  ^3U).2li 

The  regulations  in  §  319.28(a)  prohibit 
the  importation  of  citrus  from  Uruguay, 
as  well  as  from  eastern  and  southeastern 
Asia,  japan.  Brazil,  Paraguay,  and  other 
designated  areas.  Ilowevc!!',  paragraphs 
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(I))  through  (e)  of  §31‘).2H  set  out 
various  exeej)tions  t(»  this  proiiihitiou. 

To  allow  the  importation  ol Citrus  fruit 
from  Uruguay  under  §  we 

would  add  a  new  paragraph  (d)  to 
§310.28  .stating  that  the  prohibition 
does  not  apply  to  citrus  fruit  from 
Uruguay  that  meets  tin;  recjuirements  of 
])ropose(l  §  310..58-.58.  To  accommodate 
the  addition  of  the  new  ])aragra|)h  (d)  in 
§310.28.  we  would  redesignate  current 
paragraphs  (d)  through  (j)  as  paragraphs 
(e)  through  (k).  respectively. 

Finally,  in  the  not<;  under  the  suhpart 
heading  ‘‘Suhpart — fatrus  Fruit."  we 
would  remove  the  reference  to  §§  31‘).r)(i 
through  310. .58-8.  because  it  is  now 
outdated.  We  would  replace  it  with  a 
general  reference  to  ‘‘.Sul)j)art — P’ruits 
and  Vegetables." 

Exiuaitive  Order  12888  and  Regulatory 
Flexibility  Act 

This  j)roposed  rule  has  been 
determined  to  he  not  significant  for  the 
j)ur|)oses  of  Executive  Order  128(i8  and, 
tluindbre,  has  not  Ixarn  revimved  by  the 
Office  of  Management  and  budget. 

In  accordance  with  5  U.S.(i.  803.  we 
have  pcM'fornuul  an  initial  nigulatory 
llexibility  analysis,  which  is 
snnnnarized  helow.  regarding  the 
(iconomic  efiects  of  this  propo.sed  rule 
on  small  entitiiis.  Uo])ies  of  the  full 
analysis  are  available  by  contacting  the 
person  listcul  undcn'  FOR  FURTHER 
INFORMATION  CONTACT  or  on  tin; 

Rcigu lations.gov  Wed)  site  (see 
ADDRESSES  above  for  instructions  for 
acc(!ssing  ICgulations.gov). 

based  on  the  information  we  have, 
then;  is  no  rcucson  to  conclude  that 
adoption  of  this  ])roi)osed  rule  would 
result  in  any  significant  economic  effect 
on  a  substantial  numb(!r  of  small 
entiticis.  Howevc^r  we  do  not  currcmtly 
have  all  of  the  data  necc;ssary  for  a 
comjjrehensive  analysis  of  the  effects  of 
this  ])roposed  rule  on  small  entities. 
Thcjrefore,  we  are  inviting  comments  on 
potemtial  effects.  In  particular,  we  an; 
intercistcul  in  determining  the  number 
and  kind  of  small  entities  that  may 
incur  benefits  or  costs  from  the 
imphanentation  of  this  proj)osed  rule. 

U.S.  entiti(!s  that  may  be  impacted  by 
im|)orts  of  frc!sh  citrus  from  Uruguay  are 
producers  and  pai:kers  of  frcish  oranges, 
hnnons,  tangerines,  and  mandarin 
varieties.  Frcish  oranges  (including 
Navel,  Valencia.  Temple,  and  oth(!r 
varieties)  are  produced  in  (California  (87 
percent).  Florida  (11  ])ercent),  and  'I’cixas 
(2  percent).  Lemons  are  jiroduced  in 
(California  (87  percent)  and  Arizona  (3 
p(!rcent).  Tangerines  and  mandarins 
(including  tangelos  and  tangors)  are 
j)roduced  in  ("alifornia  (78  ])ercent). 
Florida  (23  percent),  and  Arizona  (le.ss 


than  1  i)ercent).  Louisiana  commercially 
produces  a  varicsty  of  Satsuma  that  is 
mostly  sold  locally. 

linjiacts  of  the  i)ropo.sed  rule  on  U..S. 
entities  would  hi;  dependent  upon  the 
(juantity  of  fr(!sh  citrus  imported  from 
Uruguay  and  the  suh.stitutability  of 
these;  fresh  citrus  varieties  for  U.S.- 
grown  citrus  varieties.  Historically. 
Uruguay  has  produced  less  than  3 
percmit  of  total  U.S.  citrus  ])rodiu:tion. 
including  proces.seal  citrus,  and  total 
exports  of  fresh  citrus  from  Uruguay  to 
world  markets  have;  been  ecpiivalent  to 
less  than  3  percent  of  the  combined  U.S. 
])roduction  of  fresh  orange,  hmion, 
tangerine,  and  mandarin  varieties.  We 
antici])ate  that  exports  directed  to  the 
U.S.  domestic  market  would  he  a  small 
fraction  of  Uruguay’s  total  exports  of 
these  fre.sh  citrus  fruits  based  on 
availability  and  currently  established 
export  markets  in  Fnroi)e  and  Russia, 
(liven  the  small  cpiantity  ex])ected  to  be 
imported  from  Uruguay,  it  is  very 
unlikely  that  there  would  he  a 
significant  impact  on  the  U.S.  markets 
for  fresh  oranges,  lemons,  tangerines, 
and  mandarin  varieti(!s.  (Civen  the 
sizable  amounts  of  fresh  lemons  and 
mandarins,  for  example,  imported  by 
the  United  Stat(!s  and  the  fact  that  the 
time  of  y(!ar  that  citrus  is  product’d  in 
Uruguay  is  the  same  as  that  for  current 
South  American  sourccis.  we  expect  that 
any  ])roduct  displacement  that  mav 
occur  because  of  the  proposcul  rule 
would  be  largely  borne  by  other  foreign 
supj)liers  of  fresh  citrus. 

The  majority  of  citrus  producers  and 
packinghouses  are  considiniul  small 
entities.  AbHIS  welcomes  informed 
])uhlic  comment  in  order  to  better 
determine  the  extent  to  which  U.S. 
small  entities  may  be  affected  by  this 
proposed  nde. 

Executive  Order  12988 

This  ])roposed  rule  would  allow  citrus 
fruit  to  be  im])orted  into  the  continental 
United  States  from  Uruguay.  If  this 
proj)osed  rule  is  ado|)ted.  State  and 
local  laws  and  regulations  regarding 
citrus  fruit  imported  uniler  this  rule 
would  be  pre(;mi)ted  while  the  fruit  is 
in  for(!ign  commerce!.  Fresh  fruits  are 
generally  imported  for  immediate 
distribution  and  sale  to  the  consuming 
public  and  would  niinain  in  forciign 
commerce  until  sold  to  the  ultimate! 
e;e)nsume!r.  The;  ejue!stie)n  e)f  when  feH'eign 
e;e)mmere:e!  e:e!ase!s  in  eether  e:ase!s  must  he 
aelelresseel  e)n  a  e:<i.se-l)y-e:ase!  basis.  If  this 
pre)j)e).se!el  rule  is  iiele)])teel,  ne)  re!tre)ae;tive! 
effend  will  be;  given  te)  this  rede!,  <inel  this 
rule  will  ne)t  renjuire  aelministrative 
])re)e:e!e!elings  hefene  partieis  may  file  suit 
in  e;ourt  e:hallenging  this  ride. 


National  Environmental  I’eilicy  Act 

Te)  pre)viele!  the  puhlie:  with 
ele)e:ume!ntatie)n  e)f  APHIS’  rewienv  anel 
analysis  e)f  any  pe)te!ntial  envirejimumtal 
im])ae:ts  asse)e:iate!el  with  the  impe)rtatie)n 
e)f  e:itrus  fruit  fre)m  Uruguay,  we  luive 
prepareel  an  e!nvire)nmi!ntal  as.se!ssme!nt. 
The  e!nvire)nme!ntal  asse!,ssme!nt  was 
pre!pare!el  in  ace;orelane:e!  with:  (1)  The 
Natie)nal  Lnvire)nme!ntal  be)lie:y  Ae:t  e)f 
1989  (NEPA).  as  amemeleel  (42  U.S.(’,. 

4321  et  se!ei.),  (2)  re!gulalie)ns  e)f  the 
Ue)une:il  e>n  Envireenmental  Quality  leer 
impleanenting  the  ])re)e;e!elural  pre)visie)ns 
of  NEPA  (40  UFR  ])arts  1500-1 508),  (3) 
USDA  re!gulatie)ns  implementing  NEPA 
(7  CFR  part  lb),  anel  (4)  APHIS’  NEPA 
Inijilementing  Pre)e;e!elure!s  (7  (^FR  ])art 
372). 

The  environmental  assessmemt  may 
he  viewe^el  eni  the  Reigulations.gov  Wed) 
site  e)r  in  e)ur  reuieling  re)e)m.  (A  link  to 
Re!gulatie)ns.ge)v  anel  information  on  the 
le)e:atie)n  anel  he)urs  e)f  the  re!aeling  re)e)m 
are  proviele!el  uneler  the  he!aeling 
ADDRESSES  at  the  he!ginning  of  this 
pre)])e).se!el  rule.)  In  aeleiitie)n,  co])ie!s  may 
be  e)l)taine!el  bv  e:alling  e)r  writing  te)  the 
inelivielual  listeel  unele!r  FOR  FURTHER 
INFORMATION  CONTACT. 

Paperweirk  Reduction  Act 

In  ae;e:e)retane;e!  with  se!e:tie)n  3507(el)  e)f 
the  Pape!rwe)rk  Re!elue:tie)n  Ae;t  e)f  1995 
(44  U.S.(L  3501  e.'/  .s'e.*e/.),  the;  informatie)!! 
e:e)lle!e:tie)n  e)r  re!e;e)relke!e!])ing 
re!e]uire!me!nts  ine:lnele!el  in  this  pre)])e).seel 
rule!  have  beeui  submitteKl  leer  aj)pre)val  te) 
the  ()ffie:e!  e)f  Managememt  anel  Huelget 
(OMB).  Plea.se!  senel  written  comments 
te)  the  ()ffie;e  e)f  lnfe)rmatie)n  anel 
Re!gu  late)ry  Affairs.  OMB,  Attentieen: 

Dersk  Offie:e!r  ie)r  APHIS,  Wa.shingte)n,  DU 
20503.  Phrase  state  that  your  exemments 
refer  to  Doe;ket  No.  APHIS-201 1-0080. 
Please  semel  a  e:e)py  e)f  your  comments  te): 
(1)  Ue)e;ke!t  No.  APHIS-2011-0080, 
Re!gulate)rv  Analysis  anel  Developmeid, 
PPD.  APHIS,  Station  3A-03.8.  4700 
River  Re)ael  Unit  118.  Riverelale,  MI) 
20737-1238,  anel  (2)  Cle!arane;e  Officer, 
OUlO,  USDA,  re)e)m  404-W.  14th  Streed 
anel  lnele!pe!nele!ne:e!  Avenue  SW., 
Wa.shington,  DC  20250.  A  e:e)nnne!nt  te) 
OMB  is  i)e!st  assureel  e)f  having  its  full 
e!flee:t  if  OMB  re!e:e!ive!s  it  within  30  elavs 
e)f  ])ul)lie;atie)n  e)f  this  ])re)j)e).se!el  rule. 

APHIS  is  j)re)])e)sing  to  amenel  the 
fruits  anel  ve!ge!table!S  re!gulatie)ns  to 
alle)w,  unele!!’  e:e!rtain  e:e)nelitie)ns.  the 
importatie)!)  into  the  e:e)ntine!ntal  Uniteel 
States  e)f  e:e)nnne!re:ial  e:e)nsignme!nts  of 
frersh  e:itrus  fruit  fre)m  Uruguay.  The 
e;e)nelitie)ns  fe)r  the  imjiortatie)!!  e)f  e:itrus 
fruit  from  Uruguay  ine:luele! 
reejuireanents  for  importation  in 
e:e)mme!re:ial  ce)nsignments,  pe.st 
monite)ring  anel  pest  e:ontrol  prae;tie:es, 
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orchard  sanitation  and  packinghouse 
])rocedures.  The  citrus  iiuit  would  also 
1)(!  re(]uired  to  he  acconij)anied  by  a 
phytosanitary  certificate  i.ssiKnl  by  the 
NPPO  of  Uruguay  with  an  additional 
declaration  confirming  that  the  fruit  had 
t)(!en  produced  in  accordance  with  the 
proposed  recinirenients.  'I'liis  action 
would  allow  for  the  iin|)ortation  of 
citrus  fruit  from  lirngnav  while 
c;ontinning  to  provide  ])rotection  against 
the  introduction  of  injurious  ])lant  ])ests 
into  the  UnitiKl  States. 

Implementing  this  rule  will  recpiire 
the  use  of  information  collection 
activities,  including  completion  of  a 
bilateral  workplan,  registering  of 
protluction  sites,  labeling,  inspections 
and  recordkee|)ing,  and  ])hytosanitarv 
certificates. 

We  are  soliciting  comments  from  the 
public  (as  well  as  affected  agencies) 
concerning  our  projjosed  information 
collection  and  recordkee])ing 
re(]nirements.  These  comments  will 
help  us: 

(1)  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  |)roper  performance  of  our  agency's 
functions,  including  whether  the 
information  will  have  ])ractical  utility: 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Eidiance  the  (]uality.  utility,  and 
claritv  of  the  information  to  he 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond  (such  as  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
c:ollection  techniques  or  other  forms  of 
information  technologv:  e.g..  permitting 
electronic  suhmi.ssion  of  respon.ses). 

Estinuitei  of  Public  reporting 

burden  for  this  collection  of  information 
is  estimated  to  average  0.30109  hours 
per  res])onse. 

Eospondents:  Citrus  ])roducers, 
packers,  imjjorters,  and  the  NPPO  of 
Uruguay. 

EsUmatod  annual  ninnhar  of 
wspondants:  10. 

Estiinatad  annual  nuinbar  of 
ras})onsas  per  respondent:  127. .502. 

Estimated  (mnucd  number  of 
responses:  2.041 . 

Estimated  tot(d  anmnd  burden  on 
respondents:  737  hours.  (Due  to 
averaging,  the  total  annual  burden  hours 
may  not  ecpial  tin;  ])rodnct  of  the  annual 
number  of  responses  multiplied  by  the 
reporting  hurtlen  ])er  resj)onse.) 

Copies  of  this  information  collec:tion 
can  he  obtained  from  Mrs.  Celeste 


Sickles.  APHIS’  Information  Collection 
Coordinator,  at  (301)  851-2908. 

E-(h»veriiment  Act  (Compliance 

rhe  Animal  and  Plant  Health 
Inspection  .Service  is  committed  to 
com])lianc(!  with  the  ECovernment  Act 
to  i)romote  the  use  of  the  Internet  and 
oth(!r  information  tijchnologies,  to 
provide  increased  oj)portunities  for 
citizen  access  to  Covernment 
information  and  services,  and  for  other 
purposes.  For  iidbrmation  j)ertiuent  to 
E-Covernment  Act  compliance  related 
to  this  pro])osed  rule,  please  contact 
Mrs.  Celeste  Sickles,  APHIS’ 

Information  Collection  (Coordinator,  at 
(301)  851-2908. 

List  of  Subjects  in  7  (CFR  Part  319 

(Coffee,  (Cotton,  Fruits,  Im])orts,  Logs, 
Nur.serv  stock.  Plant  diseases  and  pests. 
Quarantine.  Rei)orting  and 
recordkeeping  requirements.  Rice, 
Vegetal)h;s. 

Accordingly,  we  propo.se  to  amend  7 
(CF’R  ])art  319  as  follows: 

PART  319-FOREIGN  QUARANTINE 
NOTICES 

■  1.  The  authority  citation  for])art  319 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  4.50.  7701-7772.  and 
7781-7780:  21  U.S.C.  CIO  and  CKia;  7  CI'T 
2.22.  2.80,  and  .371.3. 

Subpart — Citrus  Fruit  [Amended] 

■  2.  In  .Suhpart — (Citrus  Fruit,  in  the  note 
below  the  .sut)])art  heading,  remove  the 
words  “fruit  and  vegetable  (piarantine 
No.  58  (§§319.58  to  319. .58-8)’’  and  add 
the  words  “Suhpart — Fruits  and 
Vegetables  of  this  part”  in  their  place. 

■  3.  Section  319.28  is  amended  as 
follows: 

■  a.  By  redesignating  paragrajihs  (d) 
through  (j)  as  paragrajihs  (e)  through  (k), 
resjiectively,  and  adding  a  new 
paragrajih  (d). 

■  1).  By  revising  newly  redesignated 
paragra])h  (g). 

The  addition  and  revision  read  as 
follows: 

§319.28  Notice  of  quarantine. 

***** 

(d)  The  jirohihition  does  not  apply  to 
sweet  oranges  (ditrus  sinensis  (L.) 
Osheck),  lemons  (C.  Union  (L.)  Bunn,  f.), 
mandarins  (C.  reticulata  Blanco.  C. 
Clementina  Hort.  ex  Tanaka,  C.  deliciosa 
Ten.,  and  C.  unsbiu  Marcow),  ditrus 
hybrids,  Eortunella.  japonica  (Thunh.) 
Swingle,  and  F.  margarita  (Lour.) 
.Swingle,  from  Uruguay  that  meet  the 
re(iuirements  of  7  (CFR  319.58-58. 


(g)  lmp{)rtations  allowed  under 
])aragraphs  (h)  through  (e)  of  this  section 
shall  he  subject  to  the  permit  and  other 
reiiuirements  under  the  regulations  in 
.Sui)])art — Fruits  and  Vegetables  of  this 
part. 

***** 

■  4.  A  new  §  319.58-58  is  added  to  read 
as  follows: 

§  31 9.56-58  Fresh  citrus  fruit  from 
Uruguay. 

.Sweet  oranges  (ditrus  sinensis  (L.) 
Oshec;k).  lemons  (C.  Union  (L.)  Bunn.  f.). 
mandarins  (C.  reticulata  Blanco,  d. 
Clementina  Hort.  ex  Tanaka,  d.  deliciosa 
Ten.,  and  d.  unsbiu  Marcow),  ditrus 
hybrids,  Eortunella  japonica  (Thunh.) 
.Swingle,  and  F.  margarita  (Lour.) 
.Swingle  may  be  imported  into  the 
continental  United  States  from  Uruguay 
only  under  the  conditions  described  in 
this  section.  These  species  are  referretl 
to  collectively  in  this  .section  as  “citrus 
fruit.”  The.se  conditions  are  designed  to 
|)revent  the  introduction  of  the 
following  (piarantine  pe.sts:  Anastreplia 
fraterculus.  deratitis  capitata. 
diyptoblabes  gnidiella.  Elsinoe 
australis,  dvninandrosoma 
aurantianuni.  and  Xantlionionas  citri 
suhsp.  citri. 

(a)  dommerciid  consignments.  (Citrus 
fruit  from  Uruguay  may  he  imported  in 
commercial  consignments  onlv. 

(h)  deneral  reijuirenients.  (1)  The 
national  plant  protection  organization 
(NPPO)  of  Uruguav  must  provide  a 
workplan  to  Al’HLS  that  details  the 
activities  that  the  Uruguayan  NPPO 
will,  subject  to  APHl.S’  ajiiiroval  of  the 
workplan,  carry  out  to  meet  the 
requirements  of  this  section.  APHl.S  will 
he  directly  involved  with  the  Uruguayan 
NPPO  in  monitoring  and  auditing 
implementation  of  the  .sv.stems 
ajjproach. 

(2)  All  places  of  production  and 
packinghou.ses  that  jiarticipate  in  the 
export  program  must  he  registered  with 
the  Uruguayan  NPPO. 

(3)  The  fruit  must  he  grown  at  ]ilaces 
of  production  that  meiit  the 
riupiirements  of  paragraphs  (d)  and  (e) 
of  this  section. 

(4)  The  fruit  must  he  jiacked  for 
(!xport  to  the  United  .States  in  a 
|)ackinghonse  that  meets  the 
reipiirements  of  paragraph  (f)  of  this 
.section.  The  place  of  production  where 
the  lemons  were  grown  mu.st  remain 
identifiable  when  the  fruit  leaves  the 
grove,  at  the  pac.kinghou.se.  and 
throughout  the  ex|)ort  process.  Boxes 
containing  citrus  fruit  mu.st  he  marked 
with  the  identity  and  origin  of  the  fruit. 
.Safeguarding  in  accordance  with 
])aragraph  (f)(3)  of  this  .section  mu.st  be 
maintained  at  all  times  during  the 


Federal  Register  /  Vol.  78,  No.  25  /  VVcuinesday.  February  (i,  2013  /  Proposed  Rules 


8441 


niovenient  of  the  citrus  fruit  to  tlie 
l)nit(!(l  States  and  imist  he  intact  u])on 
arrival  of  the  citrus  fruit  in  the  llnitcul 
States. 

(c)  Monitoring  ond  ovnrsight.  (1)  The 
Uruguayan  Nl’IT)  must  visit  ami  inspect 
nigistered  j)laces  of  production  monthly, 
starting  at  least  30  days  before  harvest 
and  continuing  until  the  end  of  the 
shipping  season,  to  verify  that  tin; 
growms  are  comj)lviug  with  the 
reciuirements  of  jjaragraplis  (d)  and  (e) 
of  this  section. 

(2)  In  addition  to  conducting  fruit 
ins|M!ctious  at  the  packinghouses,  the 
Uruguayan  Nl’PO  must  monitor 
])ackinghouse  operations  to  verify  that 
the  packinghouses  are  complying  with 
the  nHiuirements  of  paragraj)!!  (i)  of  this 
.section. 

(3)  If  the  Uruguayan  NPPO  finds  that 
a  place  of  production  or  ])ackinghou.se 
is  not  complying  with  the  relevant 
re(juin!ments  of  this  section,  no  fruit 
from  the  place  of  ])roduction  or 
packiughou.se  will  he  eligible  for  e.xport 
to  the  Unit(!d  States  until  APHIS  and  the 
Uruguayan  NPPO  conduct  an 
investigation  and  ap])ropriate  remedial 
actions  have  been  imphnnented. 

(d)  (irovo  monitovino  ond  i)ost  control. 
'I’rap])ing  must  he  conducted  in  tlu; 
places  of  production  to  demonstrate  that 
th(!  places  of  production  have  a  low 
prevalence;  of  A.  frotcrcnlns  iun\ 
capitata.  If  the  i)reval(;nce  ri.ses  above 
levels  specified  in  the  bilateral 
workplan.  renK;dial  measures  must  hi; 
implenu;nti;d.  The  Uruguayan  NPPO 
must  keep  records  of  fruit  llv  detections 
for  each  trap  and  make  the  records 
available  to  APHIS  u])on  re(|uest.  Thi; 
records  must  he  maintained  for  at  least 

1  year. 

(e)  Orchard  sanitation.  Places  of 
production  mu.st  he  maintained  free  of 
fallen  fruit  and  plant  debris.  Fallen  fruit 
may  not  he  included  in  field  containers 
of  fruit  brought  to  the  packinghouse  to 
be  packed  for  export. 

(f)  Packinghouse  procedures.  (1)  The* 
packinghouse  must  he  (;quij)p(;d  with 
double  self-closing  doors  at  the  entrance 
to  the  packinghou.se  and  at  the  interior 
entrance  to  the  ar(;a  where  fruit  is 
j)acked. 

(2)  Any  vents  or  o])ening.s  (other  than 
the  double  self-closing  doors)  mu.st  hi; 
covered  with  l.ti  mm  or  smaller 
.screening  in  order  to  prevent  the  entry 
of  jiests  into  the  j)ackinghou.se. 

(3)  Fruit  mu.st  Im;  packed  within  24 
hours  of  harvest  in  a  jie.st -exclusionary 
packinghouse  or  stored  in  a  degreening 
chamber  in  a  pest-exclusionarv 
packinghouse.  The  fruit  mu.st  be 
.safeguarded  by  an  insect-proof  screen  or 
plastic  tar])auiin  while  in  transit  to  the 
j)ackinghouse  and  while  awaiting 


packing.  Fruit  mu.st  he  pack(;d  in  in.sect- 
proof  cartons  or  containers,  or  cover(;d 
with  in.sect-proof  mesh  ora  plastic 
tarpaulin,  for  transport  to  the  United 
States.  These  safeguards  mu.st  remain 
intact  until  the  arrival  of  the  fruit  in  the 
continental  United  States  or  the 
consignment  will  not  he  allowed  to 
enter  the  Uniti;d  States. 

(4)  During  the  time  the  packinghou.se 
is  in  use  for  ex|)ortiug  citrus  fruit  to  the 
continental  United  States,  the 
])ackinghou.s(;  may  only  acc(;pt  fruit 
from  registered  places  of  production. 

(.5)  (hilling  mu.st  he  ])(;rformed  in  the 
packinghouse  to  ri;move  anv 
symptomatic  or  damaged  fruit.  Fruit 
mu.st  he  practically  fr(;e  of  leaves,  twigs, 
and  other  i)lant  jiarts,  except  for  stems 
that  are  less  than  1  inch  long  and 
attached  to  the  fruit. 

(ti)  Fruit  mu.st  he  wa.sh(;d,  hrush(;d. 
surface  disinfected  in  accordance  with 
part  30.5  of  this  chapter,  treated  with  an 
AFHIS-a])])rov(;d  fungicide  in 
accordance  with  lal)i;led  instructions, 
and  waxed. 

(g)  Tn^atinent.  (1)  Citrus  fruit  other 
than  lemons  mav  be  imported  into  the 
continental  Unit(;d  Stal(;.s  only  if  it  is 
treated  in  accordance  with  part  30.5  of 
this  cha])ter  for  A.  fraterculns  and  C. 
capitata. 

(2)(i)  h(;mon.s  may  be  shi])])ed  without 
a  tr(;atment  if  harve.st(;d  gr(;en  and  if  the 
phytosanitary  certificate  accompanying 
the  lemons  contains  an  additional 
declaration  stating  that  the  lemons  were 
harvested  green  hi;tween  May  15  and 
Augu.st  31. 

(ii)  If  tin;  lemons  are  harve.sted 
between  Sept(;mher  1  and  Mav  14.  or  if 
the  fruit  is  harve.sted  yellow,  the  lemons 
must  he  treated  in  accordance  with  part 
305  of  this  chapter  for  C.  capitata. 

(h)  Phytosanitaiy  ceiHficate.  Each 
consignm(;nt  of  citrus  fruit  mu.st  he 
accomjianied  by  a  ))hyto.sanitarv 
certificate  of  insiiection  i.ssued  by  the 
Uruguayan  NFFQ  stating  that  the  fruit 
in  the  consignment  is  free  of  all 
(luarantine  insects  and  has  he(;n 
produced  in  accordance  with  the 
r(;(juir(;ment.s  of  the  sy.stem.s  ajjproach  in 
7  CFR  310.50-58. 

Done  in  Washington.  D(i.  this  31st  day  of 
laiuiary  2013. 

Kevin  Shea, 

Acting  Adminisirntor.  Animal  and  Plant 
Health  Inspection  Service. 

IKK  Ooc.  2()13-02li47  f'ihict  2-S-13:  ;mi| 

BILLING  CODE  3410-34-P 


II  I -■■I- . .  — 

DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1206 

[Document  No.  AMS-FV-1 2-0041] 

Mango  Promotion,  Research,  and 
Information  Order;  Nominations  of 
Foreign  Producers  and  Election  of 
Officers 

agency;  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY;  'This  rule  would  allow  foreign 
jiroducers,  from  major  countries 
ex])oiiing  mangos  to  the  United  States, 
who  an;  not  members  of  a  foreign 
producer  organization  to  submit  names 
to  the  Secretary  for  appointment  to  the 
National  Mango  Board  (Board).  At  this 
time,  only  foreign  producer  associations 
from  major  countries  exporting  mangos 
to  the  Unit(;d  States  can  submit  names 
to  the  Secretary  for  consideration.  In 
addition,  this  proposal  seeks  to  provide 
flexihilitv  to  tin;  timing  of  election  of 
officers  to  the  Board.  Tin;  changes  were 
pro])osed  by  tin;  Board,  which 
administiirs  tlu;  program,  in  accordance 
to  the  ])rovi.sion.s  of  the  Mango 
Promotion,  R(;search,  and  Information 
Order  (Order)  which  is  authorized 
und(;r  the  Oommoditv  Promotion, 
Research,  and  Information  Act  of  lUtKi 
(Act). 

DATES:  (knnments  must  he  received  by 
F(;l)ruarv  2(i.  201 3. 

ADDRESSES:  ('.omments  mav  he 
submitted  electronicallv  at  htip:// 

WWW. regulations. gov.  ("omments  may 
al.so  be  sent  to  the  Promotion  and 
Economics  Division.  Fruit  and 
Vegetable  Program,  Agricultural 
Marketing  Service  (AMS),  U.S. 
Department  of  Agriculture,  Room  1400- 
S.  Stop  0244,  1400  Indejiendence 
Avenue  SVV.,  Washington,  DC  20250- 
0244:  fax  (202)  205-2800.  All  comments 
submitted  should  reference  the 
document  number  and  title  of  this 
pro])o.sed  rule,  and  will  he  included  in 
the  record  and  made  available  for  jiuhlic 
inspection.  C.omments  may  he  viewed 
on  the  internet  at  http:// 

WWW. regaled  ions. gov.  or  at  the  above 
office.  Please  be  advised  that  the 
identity  of  individuals  or  entities 
submitting  comments  will  be  made 
public  on  the  internet  at  the  above  Web 
site. 

FOR  FURTHER  INFORMATION  CONTACT: 

leanette  Palmer,  Marketing  Specialist, 
Promotion  and  Economics  Division, 
Fruit  and  Vegetable  Program,  AMS, 
USDA,  1400  Indeiiendence  Avenue 
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.SW..  Room  14()()-S.  .Stop  0244. 
Washington.  DC'.  202.50-0244;  toloplioiK!: 
(888)  720-0017;  fax;  (202)  20.5-2800; 
(Miiail;  lt>(innHe.P(ilnu;i<ii:(inis.iis(hi.gov. 
SUPPLEMENTARY  INFORMATION:  I’liis  rule 
is  issued  under  tlie  Mango  Promotion. 
Research,  and  Inibrmation  Order  (Order) 
(7  (if'R  i)art  1200).  Tlu!  Order  is 
antliorized  imd(!r  tlie  (iommoditv 
Ih’omotion.  Research,  and  Inibrmation 
Act  of  1000  (7  II.S.C:.  7411-7425). 

Kxecutivo  Order  12800  and  Executive 
Order  13503 

Executive  Orders  12800  and  13503 
direct  agencies  to  as.sess  all  costs  and 
Ixmefits  of  available  regulatory 
alternatives  and.  if  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  ])uhlic  health  and  safetv 
effects,  distributive  impacts,  and 
(!(]nity).  Executive  Order  13503 
emphasizes  the  im])ortance  of 
(|uantifving  both  costs  and  benefits,  of 
reducing  costs,  of  harmonizing  rules, 
and  of  promoting  flexibility.  This  rule 
has  been  designated  as  “non-significant 
regulatory  action”  under  section  3(f)  of 
Execiitiv(!  Order  12800.  Accordingly, 
the  Office  of  Management  and  budget 
(OMb)  has  waived  the  review  ])roce.ss. 

Exef:ulive  Order  12988 

'I’his  rule  has  been  reviewed  under 
Executive  Order  12988,  Oivil  ju.stice 
Reform.  It  is  not  intcmded  to  have  a 
nitroactive  effect. 

.Section  524  of  the  Act  i)rovide.s  that 
the  Act  shall  not  affect  or  preem])t  anv 
other  .State  or  Federal  law  authorizing 
jM’omotion  or  research  relating  to  an 
agr  icid  t  u  ra  1  com  m  od  i  t  y . 

Under  the  Act,  a  jjerson  subject  to  an 
order  may  file  a  petition  with  the  IJ.S. 
Department  of  Agriculture  (Dej)artment) 
.stating  that  an  order,  any  provision  of  an 
ord(;r,  or  any  obligation  impostid  in 
connection  with  an  order,  is  not 
established  in  accordance  with  the  law. 
and  requesting  a  modification  of  an 
order  or  an  exeinjition  from  an  order. 
Anv  ])etition  filed  challenging  an  order, 
any  ])rovi.sion  of  an  order,  or  anv 
obligation  imposed  in  connection  with 
an  order,  .shall  he  filed  within  two  years 
after  the  effective  date  of  an  ord(;r. 
jirovision,  or  obligation  subject  to 
challenge  in  the  jietition.  The  ])etitioner 
will  have  the  o])j)ortunity  for  a  hearing 
on  the  petition.  Thereafter,  the 
D(;])artment  will  issue  a  ruling  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  for 
any  district  in  which  the  petitioner 
resides  or  conducts  business  shall  have 
the  jurisdiction  to  review  a  final  ruling 
on  the  petition,  if  the  petitioner  files  a 


com])laint  for  that  purpose  not  later 
than  20  day.s  after  the  date;  of  the  entrv 
of  the  Department’s  final  ruling. 

Regulatory  Flexibility  Analysis  and 
Paperwork  Reduction  Act 

In  accordance  with  the  Regulatorv 
I’lexihility  Act  (RFA)  (5  U.S.C.  001- 
012).  the  Agric:ultural  Marketing  .Service 
(AM.S)  has  considenal  the  economic 
im])act  of  this  action  on  the  small 
entities  that  would  Im;  affected  by  this 
rule.  The  ])urpo.se  of  the  RFA  is  to  fit 
regulatory  action  to  scale  on  husine.sses 
subject  to  such  action  .so  that  small 
husine.sses  will  not  he; 
disproportionately  burdened. 

The  .Small  business  Administration 
defines  small  agricultural  producers  as 
those  having  annual  receipts  of  no  more 
than  .$750,000  and  small  agricultural 
service  firms  as  those  having  annual 
rec;eipt.s  of  no  more  than  $7  million  (13 
CFR  part  121).  First  handlers  and 
importers  would  he  considered 
agricultural  service  firms,  and  the 
majority  of  mango  ])rodncer.s,  fir.st 
handlers  and  importers  would  he 
considered  small  husiiuisses.  Although 
this  criterion  does  not  factor  in 
additional  monies  that  may  hi;  received 
by  producers,  handlers  and  importers  of 
mangos,  it  is  an  inclusive  standard  for 
id(;ntifying  small  entities. 

Mango  ])roducers  are  not  subject  to 
the  assessment.  Fir.st  handlers  and 
im|)orter.s  who  market  or  import  less 
than  5()(),0()()  pounds  of  mangos 
annually  are  exempt  from  the 
asse.ssment.  Mangos  that  are  exported 
out  of  the  United  .Stat(;s  are  also  exempt 
from  assessment.  Furthermore,  while 
domestic  and  foreign  j)roducer.s  are  not 
subject  to  assessment  under  the  Order, 
such  individuals  are  eligible  to  serve  on 
the  board  along  with  importers  and  first 
handlers.  Currently,  approximately 
three  first  handlers  and  193  importers 
are  subject  to  a.sse.ssment  under  the 
Order. 

U..S.  production  of  mangos  is  located 
in  (California,  Florida,  Hawaii,  Texas, 
and  Puerto  Rico  according  to  the  mo.st 
recent  U..S.  (Census  of  Agriculture 
(Agricultural  CCen.sus)  which  was 
conducted  in  2007.  The  Agricultural 
(Census  does  not  include  (California 
])roduction  because  (California  has  so 
few  producers  that  |)nhlishing 
jjroduction  data  would  rev(;al 
confidential  information.  According  to 
the  2007  Agricultural  (Census  published 
by  the  Department’s  National 
Agricultural  .Stati.stics  Service,  the  U..S. 
had  a  total  of  2,259  acres  of  mangos  in 
2007,  which  is  the  mo.st  recent  data 
available.  Out  of  the  total  acreage.  1,212 
acres  (54  jiercent)  were  in  Florida,  and 
the  remaining  1,047  acres  (40  percent) 


were  in  Hawaii,  California,  and  'I’exas. 
'I’he  Agricultural  (CCen.sus  does  not 
collect  mango  production  data  for 
Puerto  Rico.  Individual  acreage  for 
Hawaii.  California  and  Texas  are  not 
available.  U..S.  mango  acreage  rose  by 
321  acres  between  2002  anil  2007. 

Florida  saw  a  decrease  of  101  acres 
between  2002  and  2007  census,  hut 
acres  in  other  .States  rose  by  482  acres. 
(Census  data  is  published  everv  five 
years. 

.Seven  c.ountries  account  for  99 
percent  of  the  mangos  imported  into  the 
United  .Sates.  These  countries  and  their 
share  of  the  imports  (from  April  1, 2011, 
through  March  31,  2012)  are;  Mexico  (08 
perr.ent);  Ecuador  (9  percent);  brazil  (7 
|)ercent);  Peru  (7  percent);  (Cuatemala  (4 
percent);  Haiti  (3  percent);  and 
Nicaragua  (1  percent).  For  the  period 
from  April  1, 2011,  through  March  31. 
2012,  the  United  .States  imported  a  total 
of  353.029  tons  of  mangos.  valuiKl  at 
$280  million. 

The  board  is  composed  of  18 
members,  ini.luding  eight  importers; 
two  domestic  jiroilucers;  one  fir.st 
handler;  and  .seven  foreign  producers. 
Nominations  and  appointments  to  the 
board  are  conducted  pursuant  to  .section 
1200.31  of  the  Order.  Nominations  for 
the  im|)orter.  domestic  jiroduc.er,  and 
first  handler  seats  are  made  by  U..S. 
importers,  dome.stic  producers,  and  first 
handlers.  res])ectively.  F’oreign 
])roducer.s  are  nominated  by  foreign 
producer  a.ssociations.  The  board  wants 
to  increase  the  pool  of  nominees  from 
the  major  countries  that  export  mangos 
to  the  United  .States  by  allowing  foreign 
producers  who  are  in  areas  without  a 
producer  organization  to  nominate 
foreign  producers  to  the  board. 

.Section  515(h)(2)((3  of  the  Act  .states 
the  Secretary  may  make  appointments 
from  nominations  made  ])nr.suant  to  the 
method  .set  forth  in  the  order.  The  board 
wants  to  receive  representation  from  all 
mango  growing  regions  within  the  major 
mango  exjiorting  countries  to  the  United 
.States.  .Section  1208. 31(g)  of  the  (Irder 
limits  the  nominations  for  the  foreign 
producer  seats  to  the  foreign  mango 
organizations.  At  a  meeting  on 
.September  11. 2009,  the  board  voted  (9 
out  of  14  in  favor)  to  allow  foreign 
producers  from  the  major  countries 
exiiorting  mangos  to  the  United  States  to 
lirovide  nominees  directly  to  the 
.Secretary.  At  a  recent  board  meeting, 
the  board  decided  to  request  this 
change.  The  proposed  i.hange  does  not 
limit  the  foreign  producer  organizations 
ability  to  submit  nominations.  It  will 
increase  the  slate  of  candidates  from 
which  the  .Secretary  may  choose  to 
ajipoint  to  the  board.  It  also  provides  an 
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opportunity  to  increase  diversity  on  the 
Board. 

In  addition,  on  July  11. 2012.  the 
Board  voted  nnanimonsly  to  amend  the 
Order  to  provide  the  Board  ilexihility  in 
the  election  of  officers,  (airnmtlv. 
section  1200.34  (h)  of  the  Order  r(;(]nires 
the  Board  to  sehnl  a  chairperson  and  a 
vice  chair|)er.son  at  the  start  of  its  fi.scal 
pciriod.  The  Board  must  .schedule!  Board 
meetings  around  several  domestic  and 
international  growing  regions  in  the 
mango  indn.stry.  This  challenge  has 
can.sed  the  Board  to  hold  its  fir.st 
meeting  of  the  year  three  months  into 
the  fi.scal  year.  The  language  in  the 
Order  would  leave  the  Board  without  a 
chairperson  for  several  months.  The 
Board  had  considered  changing  its  fiscal 
year,  hut  it  was  rejected  hy  Board 
mejiibers  h(!can.se  the  Board's  fiscal  yiiar 
flows  with  the  mango  production  cycle 
which  is  a  cah!ndar  year. 

Section  515(i:)(3)  of  the  Act  allows  the 
Board  to  meet,  organize,  and  .select 
among  its  members  its  offic:ers  as  the 
Board  determines  appro|)riately.  In 
practice,  the  Board  has  learned  that 
waiting  three  months  into  its  fi.sc;al  year 
to  eUu:t  officers  is  impractical.  The 
Board  lu'lieves  that  electing  its  officers 
at  the  last  meeting  of  the  fiscal  vear  is 
more  advantageous.  Therefore,  the 
Board  proposes  to  update  the  Order  to 
reflect  the  particular  muids  of  the  mango 
indn.stry  and  to  provide  for  a  more 
efficient  management  method. 

This  rule  does  not  im])os(!  additional 
recordkeeping  recjuiniinents  on  first 
handlers,  importers,  or  producers  of 
mangos.  Tluire  are  no  Federal  ruUis  that 
duplicate,  overlap,  or  confiict  with  this 
rule. 

In  accordance  with  the  Office  of 
Management  and  Budget  (OMB) 
regulation  (5  CFR  j)art  1320)  that 
implements  the  Paperwork  Reduction 
Act  of  199.5  (44  ll.S.C.  Ohajjter  35),  the 
information  collection  and 
recordkeeping  rerpiirements  that  are 
imposed  hy  the  Order  ha\'e  been 
approved  ])reviou.sly  under  OMB 
control  number  0581-0093.  This  rule 
does  not  result  in  a  change  to  the 
information  collection  and 
recordkeeping  re(]uirement.s  ])reviously 
ajjproved. 

We  have  performed  this  initial 
Regulatory  Flexibility  Analysis 
regarding  the  impact  of  this  proj)osed 
amendment  to  the  Order  on  small 
entities  and  we  invite  comments 
concerning  jjotential  effects  of  this 
amendment  on  small  businesses. 

Background 

The  Order  became  effective  on 
Novciinher  3,  2004.  and  it  is  authorized 
under  the  Act.  The  Board  is  com])o.sed 


of  18  memh(!rs,  including  eight 
import(!r.s;  two  domestic  producers;  one 
fir.st  handler:  and  .seven  foreign 
produc(!rs.  Nominations  for  the 
importer,  dome.stic  ])roduc(!r.  and  first 
handler  .seats  are  made  hy  l)..S. 
importers,  dome.stic  producers,  and  fir.st 
handlers,  respectively.  Foreign 
producers  are  nominatcid  hv  foniign 
produc;er  associat  ions. 

Under  the  Order,  the  Board 
administers  a  nationally  coordinattid 
j)rogram  of  nisearch  and  ])romotion 
designed  to  strengthen  the  position  of 
mangos  in  the  marketplace  and  to 
e.stahlish,  maintain,  and  expand  U.S. 
markets  for  mangos.  The  program  is 
financed  by  an  assessment  of  three 
quarters  of  a  cent  j)er  j)ound  on  first 
handlers  and  importers  of  50().()()0 
pounds  or  more  of  mangos  annually. 

The  Order  specifies  that  fir.st  handlers 
are  responsible  for  submitting 
asse.ssments  to  the  Board  on  a  monthly 
basis  and  maintaining  records  necessary 
to  verify  their  reporting.  lm])orters  are 
responsible  for  jjaying  as.sessment.s  on 
mangos  imported  for  marketing  in  the 
United  States  through  the  U.S.  (Customs 
and  Border  Protection  S(!rvice  of  the 
U.,S.  D(!j)artment  of  Homeland  .Security. 

The  Board  wants  to  incniase  the  ))ool 
of  nominees  from  the  major  countries 
that  export  mangos  to  the  United  .Stat(!.s 
by  allowing  foniign  ])roducers  who  an; 
in  ar(!as  without  a  producer  organization 
to  nominate  foreign  producers  to  the 
Board.  Th(!  Board  wants  to  r(!ceive 
repre.sentation  from  all  mango  growing 
regions  within  the  major  countries  that 
exi)ort  mangos  to  the  United  .Slates. 
.Section  1 208.31  (g)  of  the  Order  limits 
the  nominations  for  the  foreign 
|!roducer  .seats  to  the  foreign  mango 
organizations.  At  a  meeting  on 
.September  11, 2009,  the  Bc)ard  voted  to 
allow  foreign  producers  from  the  major 
countries  exporting  mangos  to  the 
United  .States  to  provide  nominees 
dinictly  to  th(!  Secretary.  At  a  recent 
meeting,  the  Board  decichid  to  request 
this  change.  The  propose  change  does 
not  limit  the  foniign  jjrodncer 
organizations  ahilitv  to  submit 
nominations.  It  will  increa.se  the  slat(!  of 
candidates  from  which  the  .Secretary 
may  choose  to  ajjpoint  members  to  the 
Board. 

This  ])ro])ose  change  is  consistent 
with  .section  515(h)(2)((^)  of  the  Act 
which  states  the  .Secretary  mav  make 
appointments  from  nominations  made 
pursuant  to  the  method  set  forth  in  the 
Order.  The  Board  wants  to  expand  its 
slate  of  candidates  for  the  Secretary’s 
decision  for  appointment  to  the  Board. 
Accordingly,  section  1 208.31  (g)  of  the 
Order  would  he  revised  to  allow  foreign 
j)roducer.s  who  are  not  memhen  s  of  a 


producer  organization  to  nominate 
foreign  producers  to  the  .Secretary  for 
consideration  for  appointment  to  the 
Board. 

In  addition,  on  July  11. 2012,  the 
Board  voted  unanimously  to  amend  the 
Order  to  jnovide  the  Board  ilexihility  in 
the  ehiction  of  officers,  (’.nrrcintlv, 
s(!ction  1208.34(1))  of  the  Order  r(!(|uires 
the  Board  to  select  a  chairper.son  and  a 
vice  chairperson  at  the  start  of  its  fi.scal 
l)eriod.  The  Board  must  schedule  Board 
meetings  around  several  dome.stic  and 
international  growing  regions  in  the 
mango  industry.  This  challenge  has 
caused  the  Board  to  hold  its  fir.st 
meeting  of  the  year  three  months  into 
the  fisc;al  year.  The  current  procedure  in 
the  Order  would  leave  the  Board 
without  a  chairperson  for  several 
months.  The  Board  had  considered 
changing  its  fi.scal  vear,  hut  it  was 
rejected  because  the  Board’s  fi.scal  year 
flows  with  the  mango  production  cycle 
which  is  a  calendar  year. 

In  ])ractice.  the  Board  has  learned  that 
waiting  three  months  into  its  fi.sc:al  vear 
to  elect  officers  is  impractical.  The 
Board  believes  that  electing  its  officers 
at  the  la.st  meeting  of  the  fi.scal  year  is 
more  advantageous.  Therefore,  the 
Board  pro|)oses  to  update  the  Order  to 
reflect  the  ])articular  needs  of  the  mango 
industry  and  to  |)rovide  for  a  more 
efficient  management  method.  This 
proj)o.sed  change  is  consistent  with 
.section  515(c)(3)  of  the  Act  which 
permits  the  Board  to  meet,  organize,  and 
select  among  its  members  its  officers  as 
the  Board  determines  appro])riatelv. 

'I’his  rule  would  am(!nd  section 
1208.34(1))  of  the  Order  to  provide  the 
Board  flexibility  in  the  timing  to  elect 
its  officers. 

A  20-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  Twenty  days  is  deemed 
appropriate  .so  that  the  proposed 
amendments,  if  adopted,  may  he 
implemented  for  the  next  nomination 
j)roces.s  which  begins  early  .S])ring  2013 
and  to  reflect  the  current  practices  of  the 
election  of  officers.  If  this  ])rocess  is  not 
in  effect  by  .S])ring  of  2013,  then  the 
foreign  ])roducer.s  without  an 
organization  would  not  he  able  to  have 
representation  on  the  Board  until  the 
year  2015.  In  addition,  this  nomination 
revision  was  disseminated  to  the  mango 
industry  which  supports  this  change. 

All  written  comments  received  in 
response  to  this  rule  hy  the  date 
specified  would  he  considered  j)rior  to 
finalizing  this  action. 

Pursuant  to  5  U.S.U.  553,  it  is  akso 
found  that  good  cau.se  exists  for  not 
postj)oning  the  effective  date  of  this 
action  until  twenty  days  after 
])ublication  in  the  Federal  Register 
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l)e(:ause  a  final  rule  ikhkIs  to  be  in  effect 
b(!fore  the  Board  makes  a  call  for 
nominations  for  the  term  of  office 
l)(iginning  January  1,  2014. 

List  of  Subjects  in  7  (iFR  Part  1200 

Administrative  practice  and 
procedure.  Advertising.  Consumer 
information.  Marketing  agremmmts. 
Mango  ])romotion.  Reporting  and 
recording  re{]uirements. 

For  the  reasons  set  forth  in  the 
])reamhle,  7  CFR  part  120()  is  ])roposed 
to  he  amended  as  follows: 

PART  1206— MANGO  PROMOTION, 
RESEARCH,  AND  INFORMATION 
ORDER 

■  1 .  The  authority  citation  for  7  CFR 
part  1200  continues  to  read  as  follows: 

Authority:  7  U.S.C.  74n-742.T  and  7401. 

■  2.  In  §  1200.31,  paragraph  (g)  is 
revised  to  r(;ad  as  follows: 

§  1206.31  Nominations  and  appointments. 

***** 

(g)  Nominees  to  fill  the  foreign 
jiroducer  memher  ])ositions  on  the 
Board  shall  he  solicited  from 
organizations  of  foreign  mango 
producers  and  from  foreign  mango 
producers.  Organizations  of  foreign 
mango  producers  shall  submit  two 
nominees  for  each  ])osition,  and  foreign 
mango  producers  may  submit  their 
name  or  the  names  of  other  foreign 
mango  ]n'oducers  directly  to  the  Board. 
The  nominees  shall  he  representative  of 
the  major  countries  exporting  mangos  to 
the  United  States. 
***** 

■  3.  In  §  1 208.34,  ])aragra])h  (h)  is 
revised  to  read  as  follows: 

§1206.34  Procedure. 

***** 

(h)  The  Board  shall  select  officers 
from  its  membership,  including  a 
chairperson  and  vice  chairperson, 
whose  terms  shall  he  one  year,  'fhe 
chairperson  and  vice-chairperson  will 
conduct  meetings  throughout  the 
jieriod. 

***** 

Dated:  l-'chruarv  1. 201. '5. 

David  R.  Shipman, 

Adniinislnilor. 
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DEPARTMENT  OF  AGRICULTURE 
Rural  Utilities  Service 
7  CFR  Part  1710 

Energy  Efficiency  and  Conservation 
Loan  Program  Programmatic 
Environmental  Assessment 

agency:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  of  availability  of  a 
Brogrammatic  Environmental 
Assessment. 

SUMMARY:  The  U.S.  Department  of 
Agriculture,  Rural  Utilities  Service 
(RUS),  has  prepared  a  Programmatic 
Environmental  A.ssessment  (PEA)  for  a 
new  program  that  will  implement  the 
Energy  Efficiency  and  (ion.servation 
Loan  Program  (EE).  The  PEA  is  available 
for  a  3()-(lay  public  review  and  comment 
period.  Suhsecjuent  to  the  comimmt 
period  RUS  plans  to  issue  a  finding  of 
no  significant  impact. 

DATES:  Written  comments  on  this  Notice 
must  be  received  on  or  before  March  8, 
2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deirdre  M.  Remley.  Environmental 
Protection  Specialist,  RUS.  Water  and 
Environmental  Programs,  Engineering 
and  Environmental  Staff,  1400 
Indejiendence  Aveiun!  SW.  Stop  1.571, 
Washington,  DC  20250-1571, 
Tele])hone:  (202)  720-tH)40  or  email: 
deirdre.remley@wdc.usda.gov  .  The 
PEA  is  available  online  at  htip:// 
\\’\\’\\’.nir(hn'.us(la.gov/V\VP-(Hi.IUni  or 
you  may  contact  Ms.  RiJinley  for  a  hard 
cojiy. 

SUPPLEMENTARY  INFORMATION:  On  May 
22,  2008,  the  U.S.  (Congress  enacted  the 
Food,  Conservation,  and  Energy  Act  of 
2008  (2008  Farm  Bill)  as  Public  Law 
110-234.  'rhe  2008  Farm  Bill  amended 
Section  12  to  authorize  energy  audits 
and  energy  effic:iency  measures  and 
devices  to  reduce  demand  on  electric 
sy.stems.  Section  0101  of  the  2008  Farm 
Bill  amended  Sections  2(a)  ami  4  of  the 
Rural  Electrification  Act  (RE  Act)  by 
inserting  “efficimicy  and”  before 
“conservation”  each  jilace  it  apjiears. 
Under  the  authority  of  the  “efficiencv" 
])rovision.s  added  to  the  RE  Act  by  the 
2008  Farm  Bill,  RUS  jiroposes  to  amend 
7  (iFR  jiart  1710  by  adding  a  mnv 
snh])art  U  entitled  ‘‘Energy  Efficiency 
and  Con.servation  Loan  Program,” 
which  expands  u])on  jiolicies  and 
j)roc(!dures  sjiecific  to  loans  for  a  new 
Energy  Efficiency  and  Con.servation 
Loan  ])rogram.  The  program  would 
jirovide  loans  to  eligible  rural  utility 
jiroviders  (Primary  Recipients)  who 
would  act  as  intermediaries  to  make 
Energy  Efficiency  (EE)  loans  to 


consumers  in  the  Primary  Recipients’ 
.service  territories  (Ultimate  Recijiients) 
for  EE  improvements  at  the  Ultimate 
Recipients’  j)remises. 

This  program  is  funded  through 
exi.sting  authorizations  and 
ajipropriations.  RUS  expects  that  .S250 
million  per  year  will  he  dedicated  to  the 
EE  program.  On  July  20.  2012,  RUS 
published  a  projio.sed  rulemaking  in  the 
Federal  Register  at  77  FR  43723,  with 
a  ()()-day  comment  period,  for  the 
.suh|)art  H  of  7  (iFR  part  1710.  which 
would  imiilement  the  EE  program.  The 
final  rule  will  outline  the  procedures  for 
providing  loans  to  eligible  Primary 
Recijiients  who  will  establish  EE 
activities  in  their  service  territories  and 
to  pay  reasonable  administrative 
expen.ses  associated  with  their  loans 
under  the  |)rogram.  The  propo.sed  rule 
defines  an  "Eligible  Borrower”  (Primarv 
Recijiient)  as  an  electric  utility  that  has 
direct  or  indirect  resjjonsihility  for 
providing  retail  electric  .service  to 
persons  in  a  rural  area. 

Certain  financing  actions  taken  by 
RUS  are  Federal  actions  subject  to 
compliance  with  the  National 
Environmental  Policv  Act  of  1005) 
(NEPA)  (42  U.S.C.  4321  et  .se!].).  the 
Council  on  Environmental  Qualitv 
((iEQ)  regulations  implementing  the 
procedural  jirovisions  of  NEPA  (40  CFR 
parts  1500-1508).  and  RUS 
"Environmental  Polic:ies  and 
Procedures”  (7  (iFR  part  17!)4).  'I’liere 
are  two  Federal  actions  under  the  new 
EE  program  being  considered  in  this 
PEA:  (1)  Loans  awariled  by  RUS  to 
Primarv  Recipients,  and  (2)  loans  and 
other  EE  activities  that  the  Primarv 
Recipient  executes  for  the  benefit  of 
Ultimate  Recipients. 

Th(!  levels  of  environmental  review 
for  RUS  actions  are  classified  in  7  CFR 
part  1794.  .suh])art  C.  Classification  of 
Propo.sals.  Both  agency  at:tions  for  the 
EE  jirogram  are  classified  in 
§  1794.22(h)(1)  (loan  ajiprovals)  as 
categorically  excluded  proposals 
re(|uiring  an  Environmental  Report  (ER). 
Due  to  the  limited  .scope  and  magnitude 
of  most  EE  loan  activities,  RUS  finds 
that  a  programmatic  environmental 
analysis  of  the  new  EE  |)rogram  will 
reduce  paperwork,  dujilication  of  effort, 
and  ])romote  a  mon;  efficient  decision¬ 
making  ])roces.s  for  program 
im])lementation.  RUS  re.serves  the  right 
to  update  this  programmatic  analysis  to 
take  additional  information  into  account 
or  develo])  particular  elements  of  the 
analysis  more  fully  as  may  he  warranted 
in  individual  circumstances. 

In  summary.  RUS  has  determined  that 
the  implementation  of  the  EE  program 
would  not  significantly  affect  the 
human  or  natural  environment. 
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However,  to  minimize  any  potential  for 
adverse  eff(x:ts  to  specific 
environmental  re.soun:es.  Primary 
Rtxnpients  will  be  required  to  com])ly 
with  the  following  mitigation  measures. 
These  mitigation  measures  will  he 
incorporated  in  Primary  Recipients'  KF 
program  work  |)lans  and  loan 
documents. 

1.  Land  IJse/Formally  Designated  Lands 

RUS  would  provide  guidance  to 
Rrimarv  Recipients  as  part  of  the 
Fnvironmental  (.ompliance  Tool  Kit 
informing  Primary  Recipients  of  their 
obligations  to  coordinate  with  Federal, 
state  and  local  agencies  for  approval  of 
any  activities  that  may  occur  on  lands 
for  which  these  agenci(;s  may  have 
jurisdiction. 

2.  Indian  Trust  Resources 

To  ensure  that  RII.S  takes  into 
consideration  tribal  concerns  about  EF 
program  activities  and  to  maintain  the 
government-to-government  relationshij) 
iMitween  RIJ.S  and  tribal  sox'enngn 
nations.  RIKS  will  provide  guidance  to 
I’rimarv  Recij)ients  as  part  of  the 
Environmental  Compliance  Tool  Kit  for 
implementing  activities  on  Indian  lands. 
If  niH;e.ssarv.  mitigation  measures  for 
effects  to  tribal  tru.st  resources  will  he 
d(!veloped  and  implemented  «)n  a  case- 
hv-case  basis. 

3.  Floodplains 

No  mitigation  measures  or  further 
review  of  flood])lain  impacts  is  recjuired 
if  the  FF  activity  is;  (1)  Restricted  to  the 
footprint  of  existing  structures,  or  (2) 
not  restricted  to  the  footj)rint  of  existing 
structures,  hut  a  review  of  tloodplain 
maps  shows  that  the  Ultimate 
Recipient's  premise  is  not  within  a 
floodplain.  In  accordance  with  Rural 
Diivelopment  lnstruc;tion  42().2  Il.C..  and 
under  the  authoritv  of  the  National 
Flood  Insurance  Protection  Act  of  1908 
as  amemhul  by  the  Flood  Disaster 
Protection  Act  of  1973.  RUS  is 
prohibited  from  j)roviding  assistance  to 
communities  that  do  not  participate  in 
the  National  Flood  Insurance  Program 
(NFIP)  administenul  by  the  Federal 
Fmergtmcy  Management  Agency. 
Therefore,  if  a  j)roposed  FE  activity  does 
not  iiKiet  either  of  the  two  e.\cej)tion.s 
listed  above,  and  if  a  i)roposed  structure 
cannot  he  placed  outside  a  flood])lain. 
th(!  Ultimate  Recij)ient  must  obtain 
flood  insurance,  if  the  structure  is 
insurable. 

4.  Wetlands 

No  mitigation  measures  or  further 
review  of  wetlands  impacts  is  recpiired 
if  the  FF  activity  is:  (1)  Restricted  to  the 
foot|)rint  of  the  existing  structures  or 


area  of  previous  disturbance!,  or  (2)  not 
restrictiid  to  the  footprint  of  exi.sting 
structures  or  area  of  previous 
disturbance,  but  a  review  of  National 
Resources  (kenservation  .Service  (NR(»S) 
soils  maps  shows  that  the  Ultimate! 
Re!e;ipient's  i)remi.se!s  is  ne)t  within  a 
hyelrie;  .se)il  unit  whie:h  is  eene  e)f  the 
threu!  peesitive  inetie:ate)rs  e)f  ielentifving 
we!tlanels  (U.SAfiF  Wellauels  Delineuitie)!! 
Manual.  1987). 

FE  jereegram  ae.tivities  that  inveilve! 
ne!W  e;e)nstrue:tie)n  eef  fae:ilitie!s  emtsiele 
the!  feeeetprint  eif  e!xisting  slrue;teue!s  eer 
arenas  e)f  previeeus  elisturbanex!  will 
rexpiire  a  review  e)f  NRC].S  seeil  maps,  anel 
the  Envireenmental  (xnnpliane;e  Te)ol  Kit 
woulel  pre)viele  guielane:e  een  u.sing  NR(i.S 
seeils  elata  anel  on  interpreting  U..S.  Army 
Ceerps  eef  Engine!e!rs  (U.SACF) 
rexpiirements  for  wetlanels.  The  te)ol  kit 
will  also  proviele  guielane;e!  on  whether' 
an  existing  Natieenwiele  Penmit  may 
a|)ply  to  the  ae:tie)n,  eer  if  hyelrie:  .se)ils  are 
pre!se!nt  at  a  preepeeseul  proje!e:t  site  anel 
e:anne)t  be  aveeieleul.  If  we!tlanels  are 
peetentially  affe!e:te!el  anel  if  the  ])re)pe)se!el 
ae:tie)n  is  unele!r  the  jnriselie:tie)n  anel  is 
autheerizexl  uneler  the  ge!ne!ral  e:e)nelitie)ns 
e)f  a  U.SACF  Niitieenwiele  Permitls).  the 
te)e)l  kit  weeulel  alse)  preeviele  ;i  le!m])late! 
Pre!e;e)nstrue:tie)n  Ne)tie:e!  leer  a  Priiuiiry  eer 
Ultimate  Re!e:ipi(!nt  te)  pre!pare!  anel  se!nel 
te)  the!  Distrie:t  FngineM!!'.  U.SAC.F  having 
jnriselie;tie)n  eever  the  |)re)pe)se!el  ])re)je!e:t 
iire!a. 

.5.  Coastal  Harrii!!'  Rese)urces 

The  (]e)astal  Barrier  Re!se)ure:e!s  Ae:t  e)f 
1982  ele!signate!el  units  e)f  the!  (;e);i.stal 
Barrier  Re!se)nre:e!s  .System  (C'BR.S)  anel 
crexeteel  restrie.tions  e)n  meest  luiw  Feeleral 
e!Xj)e!neliture!s  anel  finane:ial  assistane.e  in 
these  units  te)  prewent  Fexleeral  ae;tions 
that  may  ene:e)urage  eleveleepment  een 
barrier  islanels.  If  a  Primary  Reeiipiemt 
has  re!ason  to  believe  that  any  e)f  its 
Ultimate  Ree;ipie!nt.s  may  have  premiseis 
in  a  emit  of  the  (]BR.S.  thew  will 
coeerelinate  with  RUS  to  e;e)nsult  with  the 
U..S.  Fi.sh  anel  Wilellife  .Sv.stem 
(U.SFW.S),  RU.S  must  reu.eive  writtem 
appreeval  frenn  the  U.SFW.S  l)e!fe)re!  anv 
propee.seel  ae;tion  within  a  unit  e)f  the 
C.BR.S  e:an  be  taken. 

().  Species  of  C;one;ern 

To  mitigate  the  peetential  fora  “take” 
unele!!'  the  Fnelangereei  .Spe!e;ie!s  Ae:t  eer 
the  Migrateery  Birel  Trenity  Ae;t.  the 
Fnvireenmental  C.ennpliane:)!  Teeeel  Kit 
we)ulel  ])re)viele  guielane:e!  een  iele!ntifving 
])e)te!ntial  imi)ae;ts  te)  .sj)e!e;ial  status 
.spe!e;ie!.s  that  e:e)ulel  result  fre)m  FF 
l)re)gram  ae:tivitie!.s.  The  te)e)l  kit  woidel 
pre)viele!  instrue;tie)ns  e)n  he)w  to  finel  site!- 
spe!e:ifie:  infe)rmatie)n  fe)r  a  given  ae:livity 
anel  how  anel  when  te)  e:e)nsult  with  the 
USFWS. 


7.  Health  and  Safety 

To  mitigate  the  pe)te!ntial  fe)r  e!xpe)sure! 
te)  lexiel  ])aint.  we)rk  that  may  elistnrb 
|)ainteel  snrfae:e!.s  in  pre!-1978  .strue:ture!s 
we)ulel  be!  jeerfeermeKi  by  a  e:e)ntrae;te)r 
with  the  :ip])re)])riate!  leael  e:e!rtifie:atie)n. 

Te)  mitigate!  the  peetential  fe)r  e!X|)e)snre!  te) 
asl)e!ste)s,  fielel  pe!rse)nne!l  jelanning  l-iF 
pre)gram  ae:tivitie)s  iit  Ultimate 
Re!e:ipie!nts'  ])re!mise!s  we)idel  be  traineel 
te)  ielentifv  asl)e!ste)s.  If  asl)e!ste)s  is  fe)unel 
anel  if  the!re!  is  peetential  fe)r  it  te)  be! 
eiisturbeel  by  a  give!n  ae:tivity.  the 
asl)e!ste)s  must  hi!  removeel  hv  an 
a.sl)e!,ste)s  re!me!eliatie)n  preefe.ssieenal  ])rie)r 
to  the  .start  of  weerk  e)n  the  j)re)je!e:t. 

8.  Historic  Properties 

To  iiuiet  re!sponsil)ilitie!s  under 
,See:tie)n  lOB  of  the  NHPA  anel  its 
impleMnemting  re!gidatie)n  (38  (]FR  Part 
800)  for  the  EE  preegram  anel  its 
iu;tivities,  RUS  is  ])ursuing  the 
eleveleejement  of  a  j)re)gram  alternative  in 
ae;e:e)relane;e  with  38  CFR  800.14.  In 
.'\ugu.st  2012,  RU.S  inviteel  the  AC’HP, 
.State  Histeerie;  Preservatieen  Offie:ers 
(.SHPO),  Inelian  tril)e!S,  anel  sele!e:te!el 
inehistrv  anel  tribal  organizatieens  te) 
partie;ipate  in  e:e)nsidtatie)n  te)  ele!ve!le)p 
this  pre)gram  edternative.  With  the 
invitcitie)!),  RU.S  ine;luele!el  a  Ce)ne:e!ptual 
Outline  whie:h  ele!se;ril)e!el  the!  FF 
Pre)grani  anel  the!  challe!nge!s  it  pre!.se!nts 
fe)r  .SeK'.tie)!)  108  revienv,  anel  preevielexl  an 
iinalysis  that  ceenclueleel  that  a 
natie)nwiele!  Preegrammatie;  Agreiennemt 
(PA)  ele!vele)i)e!el  pursuant  to  38  (3"R 
800.14(h)  te)  be  the  i)re)gram  alternative 
aj)pre)|)riate!  fe)r  the  FF  Pre)gram.  The 
e)i)je)e;tive!  of  the  pre)gram  alteirnative  is  te) 
streamline!  .Seeition  lOli  rewiew,  foeiusing 
Feeleral,  slate!  anel  tribal  re!se)ure:e!s  where 
th(!y  are  me)st  ne!e!ele!el.  On  August  23  anel 
24,  2012,  RUS  heesteel  a  seu'ies  e)f 
weibinars  fe)r  .SHPOs  anel  Inelian  tribes, 
re!.spe!ctively,  to  elise:uss  anel  solicit  their 
e;e)mme!nts  on  a  nationwiele  PA,  as  the 
a])])re)])riate  ])re)gram  alternative,  anel 
te)])ie:al  arexes  it  might  aelelre!.ss. 

While  e!xplicit  terms  of  a  nationwiele 
PA  have  not  ye)t  been  elrafteel,  RU.S 
re!e:e)gnize!s.  as  pre!se!nte!el  in  the 
Ce)ne;e!ptual  Outline,  that  any  projeeeseel 
])re)gram  alternative  must  eistahlish 
pre)grammatie:  e!xe!mptie)ns  eer  ihresheelels 
ie)r  FF  ])re)gram  ae:tivitie!s  that  have  little 
e)r  lU)  pe)tential  to  e:ause!  e!ffe!e:ts  te) 
histe)rie:  pre)])ertie!.s  anel  stanelarel 
metheeels  feer  the  EF  Preegram  te)  trexit 
elefined  e:ate!ge)rie!s  e)f  histe)rie:  ])re)])e!rtie!s, 
ae;tivitie!s,  anel  e!ffee:ts. 

As  ])art  e)f  the  Environmental 
(k)m|)liane:e!  Toeel  Kit.  RU.S  will  elevelo]) 
a  speeiializeiel  te)e)lkit  for  .See;tion  108 
reHiuirements  that  will  he  part  of  the! 
le)an  e:e)mmitme!nt  eloe:ume!ntatie)n  which 
RU.S  j)re)viele!s  te)  Primary  Reci])ients. 


8446 


Federal  Register  /  Vol.  78,  No.  25  /  Wednesday,  February  6,  2013  /  Proposed  Rules 


RIIS  will  r(H]uir(!  Priinary  Recipients  to 
evaluate  each  action  taken  with  an 
Ultimate  Recipient  to  ensure 
consistency  with  the  t('nns  ol  the 
executed  program  alternative. 

Primary  Recipients  will  hi; 
responsible  lor  documenting  activities 
that  fall  below  the  established 
threshold.  RIIS  will  review  the  Primary 
Recipient’s  documentation  of  actions 
that  fall  below  the  threshold  prior  to 
providing  reimhursement  with  Federal 
hinds. 

Any  EE  Program  activity  for  which 
exemptions  and  standard  treatments  are 
not  aj)plicahle  would  he  subject  to 
Section  108  review  under  procedures 
established  by  the  PA  or  other  ])rogram 
alternative.  Therefore,  the  program 
alternative  must  define  a  clear  thre.shold 
for  RIIS  involvement  in  Section  100 
review. 

Although  few  in  niimher,  the 
comments  on  the  ConcejMnal  Outline 
received  thus  far  have  been  sn])portive 
of  the  development  of  a  nationwide  PA, 
the  need  for  streamlining,  es])ecially 
given  the  large  ninnher  of  reviews 
expet:ted  to  he  generated  hv  EE  Program 
activities,  and  the  approach  reflected  in 
the  Conce])tnal  Outline,  lla.sed  on  these 
comments,  RIIS  is  jnoceeding  with 
development  of  the  first  draft  of  the 
nationwide  PA.  'i'he  jirogram  alternative 
will  he  executed  prior  to  RIIS  issuing  a 
finding  of  no  significant  impact 
(FONSI).  Both  the  FONSl  and 
documents  related  to  the  program 


])nl)lic  on  RlIS’s  Web  site  at  http:// 
\\’\\’\\’.nir({ev.iisd(i.go\’/U\VP-(ia.htm. 

Hilled:  lamiarv  29.  2013. 

Nivin  Klgohary, 

Assistant  Administrator.  Electric  Proiirams. 
USDA.  Rural  Utilities  Service. 

|FR  Doc.  2013-02393  Filed  2-,3-13:  «:4.3  ain| 

BILLING  CODE  P 


Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-2013-0013;  Directorate 
Identifier  201 2-CE-046 -AD] 

BIN  2120-AA64 

Airworthiness  Directives;  GROB- 
WERKE  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Proposed  rule;  correction. 

SUMMARY:  The  FAA  is  correcting  a 
Notice  of  Projiosed  Rulemaking  (NPRM) 
that  published  in  the  k’ederal  Register. 


That  NPRM  applies  to  all  CROH- 
WERKE  Model  C11.5EG  airplanes.  The 
docket  nnmb(!r  in  the  preamble  and  in 
the  section  titled  PART  39 — 

AIRWOR  THINESS  DIRECTIVES, 
paragraph  2,  is  incorrect.  'This  document 
corrects  that  error,  in  all  other  respects, 
the  original  doenment  remains  the 
same. 

DATES:  The  la.st  date  for  submitting 
comments  to  the  NPRM  (78  FR  2910, 
Jannarv  15,  2013)  remains  March  1. 

2013.  ' 

ADDRESSES:  Yon  may  examine  the  AD 
docket  on  the  Internet  at  http:// 
www.regulations.gov;  or  in  person  at 
the  Docket  Management  Facility 
between  9  a.m.  and  5  ji.m..  Monday 
through  Friday,  except  F'ederal  holidays. 
The  AD  docket  contains  this  AD,  the 
regulatory  evaluation,  any  comments 
received,  and  other  information.  The 
address  for  the  Docket  Office  (phone: 
800-047-5527)  is  Doenment 
Management  Facility,  II. S.  De])artment 
of  Transjiortation,  Docket  Operations, 
M-30,  VVest  Building  Ground  Floor, 
Room  W 12-1 40,  1200  New  Jersey 
Avenue  SE..  Washington,  DG  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 
Taylor  Martin,  Aeros])ace  Engineer. 

FAA,  Small  Air])lane  Directorate,  ‘K)l 
Locust,  Room  301,  Kansas  City, 

Mis.sonri  04100;  tele])hone:  (810)  329- 
4138;  fax:  (810)  329-4090;  email: 
lay  lor. marl  in@l(i(i.eov. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
Proposed  Rulemaking  (NPRM), 
Directorate  Identifier  2012-GE-040-AD 
(78  FR  2910,  lamiarv  15,  2013), 
currently  projKKses  to  reipiire 
insjiections  of  the  elevator  trim  tab  arms 
for  cracks  and  replacement  if  necessarv. 

As  ])nl)lished,  the  docket  number  in 
the  jireamble  and  in  the  section  titled 
PART  39— AlRWORTl  IlNESS 
DIREGTIVES,  paragrajih  2,  is  incorrect. 

No  other  part  of  the  preamble  or 
regulatory  information  has  been 
changed:  therefore,  only  the  changed 
})ortion  of  the  NPRM  is  being  published 
in  the  Federal  Register. 

'The  last  date  for  submitting  comments 
to  the  NPRM  remains  March  1. 2013. 

Gorreclion  of  Non-Regiilatory  Text 

In  the  Federal  Register  of  )annary  15, 
2013,  Directorate  Identifier  2012-GE- 
040-AD  is  corrected  as  follows: 

On  page  2910,  in  the  2nd  column,  on 
line  4  under  the  jireamhle  (below 
DEPARTMENT  OF 
TRANSPORTATION),  change  Docket 
No.  to  “FAA-2013-0013." 


Gorrection  of  Regulatory  Text 
§39.13  [Corrected] 

■  in  the  Federal  Register  of  jannarv  15, 
2013,  on  [lage  2911,  in  the  3rd  colinnn, 
on  line  20.  in  paragraph  (2)  under  PART 
39— AIRWORTHINESS  DIREGTIVES  of 
Directorate  Identifier  2012-GE-040-AD 
is  corrected  to  read  as  follows: 
***** 

*  *  *  "FAA-2013-0013:’’ 
***** 

Issiuul  in  Kansas  (’.ilv.  Missouri,  on  lannary 
28.201:!. 

Karl  l.awrence, 

.Manager,  Small  Airplane  Directorate,  Aircraft 
Uertification  Service. 

|FR  Uoi:.  2(n:!-()2.'i7«  Filatl  2-.'i-13:  8:4.')  ani| 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  201,  314,  and  601 

[Docket  No.  FDA-201 3-N-0059] 

Center  for  Drug  Evaluation  and 
Research;  Prescription  Drug  Labeling 
Improvement  and  Enhancement 
Initiative;  Request  for  Comments  and 
Information 

AGENCY:  Food  and  Drug  Administration, 
IBIS. 

ACTION:  Notification  of  an  initiative; 
recpiest  for  comments  and  information. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
establishment  of  a  docket  to  receive 
comments  on  the  projiosed 
iinjilementation  of  FDA’s  Prescrijition 
Drug  Labeling  Improvement  and 
Enhancement  Initiative  and  on  a 
jirojio.sed  jiilot  jiroject  relating  to  the 
voluntary  conversion  of  labeling  to  the 
“Physician  Labeling  Rule  (PLR)’’  format 
described  in  the  2000  FDA  final  rule, 
"Reijuirements  on  Gontent  and  Format 
of  Labeling  for  Unman  Prescrijition 
Drug  and  Biological  Products.”  The 
jiiirjio.se  of  the  initiative  and  the  jiilot 
Jiroject  is  to  enhance  the  safe  and 
effective  use  of  jirescrijition  drugs  hv 
facilitating  ojitimal  communication 
through  labeling.  FDA  is  seeking  jinlilic 
comment  on  this  initiative,  and  the  jiilot 
Jiroject,  jiarticidarly  from  stakeholders 
who  develoji  and  use  jirescrijition  drug 
labeling.  Gomments  received  from 
.stakeholders  will  assist  the  Agency  in 
identifying  and  addre.ssing  feasibility 
and  iinjilementation  is.snes  a.ssociated 
with  this  initiative. 


alternative  will  he  made  available  to  the 
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DATES:  Suhiilit  either  electronic  or 
written  comments  bv  March  8.  2013. 

ADDRESSES:  Submit  electronic 
comments  to  litt}):// 
innr.regn/oO'o/Ks-.goi'.  .Submit  writtmi 
comments  to  the  Division  ol  Dockcits 
Management  (HFA-301).  Food  and  Drug 
Administration.  .5030  Fishers  bane.  rm. 
tool,  Rockville.  MI)  208.52.  Identify 
comments  with  the  docket  numhiir 
found  in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
(ionnie  Wisner.  ('.enter  for  Drug 
Evaluation  and  Re.search.  Food  and 
Drug  Administration.  10003  New 
Hampshire  Ave..  Bldg.  51.  rm.  0300. 
Silver  Spring.  MD  20‘)03-0002.  301- 
700-8500.  FAX:  301-847-3520.  email: 
Connie. \\isnei'@l(i(i.hhs.}’ov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

I’re.scription  drug  labeling,  commonly 
called  the  package  insert  or  pnjscribing 
iidbrmation.  is  a  compilation  of 
information  a])j)roved  bv  FDA  about  the 
sale  and  effective  n.se  of  the  product, 
hasiul  on  f’DA’s  thorough  analysis  of  the 
new  drug  aj)plication  (ND.A)  or  biologies 
license  aj)plication  (BbA)  snbmitttul  by 
the  applicant.  Its  primary  purpose  is  to 
provide  health  can;  practitioners  with 
the  es.stmtial  information  needcul  to 
facilitate  prescribing  decisions,  thenibv 
enhancing  the  safe  and  (dfective  use  of 
pre.scription  drug  products  and  reducing 
the  likelihood  of  mcHlication  errors. 

FDA  imphanented  standardized 
prescrij)tion  drug  labeling  in  1978  (44 
FR  37434.  lum^  28,  1979).  However,  over 
the  ensuing  25  y(!ars.  labeling  became 
increasingly  lengthy  and  comjdex. 
which  affectcul  its  nsefnlness  to 
luialthcare  professionals.  To  addre.ss  this 
issue.  FDA  evaluated  the  n.sefnlness  of 
])re.scription  drug  lalxding  among 
luialthcare  professionals  to  determine 
whether  and  how  its  content  and  format 
could  be  im])roved  and  completed  a 
rulemaking  focn.sed  on  enhanced 
pre.scrij)tion  drug  lalMiling. 

In  2008.  FDA  |)ubli.shed  the  final  rule. 
“Requirements  on  (Content  and  Format 
of  Labeling  for  Human  Prescription 
Drug  and  Biological  Protincts,"  which 
revised  the  contemt  and  format 
r(!(|nirements  for  labeling  to  make  it 
easier  to  access,  read,  and  n.se  (71  FR 
3922.  lanuary  24,  2008).  The  rule  is 
commonly  referred  to  as  the  "Physician 
Labeling  Rule”  (Pi.R  or  final  rule) 
becan.se  it  addresses  ])rescrii)tion  drug 
labeling  that  is  used  by  ])rescribers. 


including  physicians  and  other 
liealthcare  practitioners. ' 

The  final  rule  applies  to  products  for 
which  an  NDA,  Bl.A.  or  efficaev 
snp|)lement  (fkS)  was  api)roved  Ixitween 
jum;  30,  2001.  and  )un(!  30.  2008,  and 
to  NDAs.  BLAs.  and  fi.Ss  submitted  aft(?r 
)une  30.  2008.  fhe  rub;  established  a 
staggered  implementation  .schedule. 
und(M'  which  cohorts  of  drugs,  from 
newe.st  to  oldest  would  he  converted  to 
the  new  labeling  format  over  time.-  The 
staged  impleiiKMitation  for  PLR 
conversion  expir(!s  on  )une  30.  2013.  * 
Older  drugs  a])proved  before  Iim<!  30, 
2001.  an;  not  subject  to  the  mandatf)rv 
PLR  conversion  reejuirement,  hut  FDA 
strongly  encourages  all  applicants  to 
voluntarily  convert  the  labeling  of  their 
drug  products  to  the  PLR  format. 
r(;gardless  of  tin;  date  of  approval. 

As  of  November  2012.  apjn'oximately 
15  ])(;rcent  of  all  pre.scrij)tion  drugs  and 
biological  ])roducts  have  labeling  in  the 
PLR  format.’’  If  no  further  action  is 
taken,  the  only  additional  drug  products 
with  labeling  in  the  PLR  format  will  be 
new  NDAs.  BLAs.  and  E.S.  which  are 
re(]nir(;d  to  be  snhmitt(;d  in  PLR  format, 
and  labeling  for  drug  ])roducts  for  which 
the  NDA  or  BLA  hold(;r  voluntarily 
converts  to  PLR  format. 

(Generic  drugs  approved  under  an 
abbreviated  n(;w  drug  ai)|)lication 
(ANDA)  are  not  re(juiri;d  to  convert  th(;ir 
lab(;ling  to  PLR  format  unless  the 
reference-li.sted  drug  (RLD)  approv(;d  in 
an  NDA  has  convert(;d  to  I’LR  format. 
Recent  data  show  that  onlv  10  percent 
of  generic  drug  labeling  has  been 
converted  to  the  PLR  format.'’  .Since 
nearly  80  j)ercent  of  prescri])tions  today 
are  filled  with  generic  drugs,'*  FDA 
believes  that  it  is  in  the  best  inten;st  of 
the;  public  health  to  facilitate  conversion 
of  generic  drug  labeling  to  the  PLR 
format  so  the  labeling  is  ecpially  useful 
to  prescrihers  as  tlu;  lal)(;ling  for  mon; 
recently  apj)roved  drug  products. 


'  111  this  I'eilHral  Kejjisler  (l(i(:uiiu;nl.  Iho  liTin 
"I’LK  toniiiit"  |■(!l(;l's  to  lahtiling  that  imiiits  tlu; 
laintunt  and  riirinat  |■(;<luiI■(;ml!nts  at  §§  2(n..'>t)((l) 
and  21)1. .')7  (2t  Cl  R  2()l..'’)li(d)  and  201. .'>7).  Tlu;  ti;rm 
■'old  lormat"  |■^;l(;rs  to  laholina  that  in(;(;ts  tlu; 
n;(|uin;nu;nts  at  tj  201  ..'iliti;)  and  21  CI'  K  201. BO. 

“  .Soi;  S  201. .Kite).  'I'lu;  Af^unev  adopted  this 
approach  hocaiise  r(;sean:h  conducted  during  tlu; 
linal  ndt;'s  development  indicated  that  this  was  tlu; 
"most  reasonalih;  a|)proach  to  maximi/ina  the 
puhlic  lu;alth  henelit  and  l)(;sl  ntili/.ina  availahh; 
r(;sourc(;s.''  .S(;e  71  l''K  :t‘)22  at  :i!Mi2.  lannarv  24. 
2000. 


'■  .See  htli)://\\  ww. 1(1(1. }iov/l)niti!i/ 
/te.sou/t.e.sKoi'Voii/Coii.simu.Ts/ 
Hiiyin}‘l’sin<i.\1((cli(:in(;S(il(;ly/ 

I  'iul(!i'sl(m(lin<i(!(!iwn(:I)ni<’s/u(:iii I (i7!l!ll.hlni. 


Additional  FDA  outreach  corroborates 
the  usefulne.ss  of  drug  labeling  in  PLR 
format.  On  A])ril  20,  2012.  the 
Brookings  Institute  Engelberg  (ienter  for 
Health  (’.are  Reform,  in  cooperation  with 
FDA.  held  an  ex])ert  meeting^  to  ohliiin 
leedhiick  from  healthcare  ])ractilioners 
on  the  utility  of  the  pre.scription  drug 
liiheling  as  ;i  communiciition  tool  and  to 
discuss  stnitegies  for  mtiking  it  more 
aci;essil)le.  In  general,  meeting 
piirtici])ants  were  very  su])i)ortive  of  the 
I’LR  format  and  in  agreement  that  it 
improves  accessibility  <md  use  in 
electronic  .systems.  Moreover, 
stiikeholders,  particularly  physicians 
iiiid  pharmacists,  retjue.sted  that  all 
labeling  he  available  in  PLR  format, 
including  labeling  for  generic  drugs  and 
older  drug  products  outside  the  current 
PLR  imjilementation  .schedule. 

All  holders  of  marketing  a|)plications 
for  drugs  and  biological  ])ro(lucts  have 
an  ongoing  obligation  to  en.sure  their 
labeling  is  accurate  and  u])-to-date.  For 
example,  when  new  information  comes 
to  light  that  caiKses  information  in 
labeling  to  become  inaccurate,  the 
application  holder  must  take  steps  to 
change  the  content  of  its  labeling,  in 
accordance  with  21  ('.FR  314.70,  314.97, 
and  801.12.  The  PLR  format  represents 
a  more  usefnl  and  modern  ap])roach  for 
communicating  accurate  and  up-to-date 
information  on  the  safe  and  effective  use 
of  drugs  and  makes  ])re.scription 
information  more  acce.ssible  for  n.se 
with  electronic  prescribing  tools  and 
other  electronic  information  resources, 
l-'or  these  reasons.  f'DA  is  ])roposing  to 
implement  the  Pre.scri])tion  Drug 
Labeling  hn])rovement  and 
Enhancement  Initiative  to  en.sure  that 
the  safe  and  effective  n.se  of  prescri])tion 
drugs  is  communicated  o])timallv 
through  labeling. 

11.  Pre.scription  Drug  Labeling 
Improvement  and  Enhancement 
Initiative 

The  focus  of  the  initiative  is  to 
increa.se  the  number  of  drugs  with 
labeling  that  complies  with  the  PLR 
content  and  format  requirements 
(§§  201. 58(d)  and  201.57)  for  drugs 
apjjroved  before  )une  30,  2001,  and  for 
generic  drugs.  The  initiative  is 
anticipated  to  take  place  over  several 
years.  FDA  intends  to  r(;(iuesl  that 
a])plicants  with  NDAs,  BLAs.  or  E.Ss 
approved  before  )une  30,  2001,  and 
generic  drugs  for  which  the  NDA  for  the 
RLD  has  been  withdrawn  (for  reasons 


"Ko)'  inon;  inloriniition  on  tin;  1a|)i;iI  M(;i;ting.  S(;(; 
hit ]):// w  \\  \\  .lmn}kiny,s. (}(lu/(i\  (nds/'JOl 2/ 1)4/20- 
(^xpcil-workshop-pfascrihin'i-inlh.  (l-’nA  lias  V(;rili(;(l 
llu;  \Vi;l)  siti;  addross,  lint  FDA  is  not  rosponsilili;  lor 
any  snl)s(;c|ni;nl  (:lian}>f;.s  to  the  Woli  siti;  alli;!'  this 
do(:nnu;nt  |nil)lishi;s  in  tlu;  l’i;di;i  al  Register.) 


‘I'lu;  last  cohort  ol dnigs  a|)|)rov(;d  Iroin  )niu;  :it). 
21)01.  to  linu;  20.  2t)l)2.  innsi  siihinit  I’l.K  conversion 
su|)|>lenu;nls  to  I'DA  hv  |inu;  ;t().  2l)i:t. 

■'  Data  ol)tai)u;d  Iroin  hHp://l(ih(:ls.f(l(i.^()v. 

'■-Ibid. 
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other  than  safety  or  effectiveness) 
voluntarily  convert  thihr  labeling  to  PLR 
format  and  submit  it  to  FDA  for 
a])proval.“  FDA  intends  to  identify  and 
prioritize  ccutain  drugs  and  drug  classes 
based  on  pul)lic  beallli  impact  (e.g., 
most  prescril)(;d,  bigber  risk). 

As  part  of  the  initiativi;.  FDA  is 
consid(iring.  tbrougb  the  use  of  a 
(iov(;rnment  contractor,  providing  PLR 
conversion  resources  and  services, 
including  preparation  of  draft  PLR 
labeling  for  applicants  who  nKpie.st 
FDA’s  assistance  to  c.onvert  labeling  to 
PLR  format.  For  draft  labeling  converted 
to  PLR  format  by  a  Government 
contractor,  FDA  would  review  the  draft 
labeling  prepared  by  the  contractor  and 
then  send  the  aj)plicant  the  ]n'oj)os(!d 
draft  PLR  format  labeling.  The  applicant 
would  then  submit  a  labeling 
suj)])lement  to  FDA  with  its  proj)osed 
PLR  formal  labeling  (wbicb  may  include 
jji'opo.sed  revisions  to  the  draft  PLR 
labeling).  It  should  be  emjjbasized  that 
the  application  bolder  always  bears 
responsibility  for  the  conttmt  of  its 
])roduct  labeling,  and  FDA's  ])rovision 
of  contract  resources  is  intended  to 
facilitate  conversion  to  the  PLR  format. 

'Phis  initiative  differs  from  the 
original  PLR  im])lem(!ntation  plan  in  the 
final  rule  in  that  the  Agency  is  not 
proposing  rulemaking  at  this  time!. 
Rather,  FDA  would  like  to  explore  a 
voluntary  aj)proacb  to  PLR  conversions 
with  NDA  and  13LA  holders  for  drugs 
ai)])roved  before  June  30,  2001.  and 
ANDA  holders  for  drugs  for  wbicb  the 
NDA  for  the  RLD  has  been  withdrawn. 

In  light  of  the  public  health  benefit 
realized  by  labeling  in  PLR  format,  and 
l)revious  intenxst  by  many  AND.A 
holders  in  converting  labeling  for  their 
drug  products  to  PLR  format.  FDA 
anticipates  that  apj)lication  holders  will 
be  interested  in  j)artici])ating  in  this 
voluntary  approach  to  enhance 
communication  of  information  about  the 
drug’s  safe  and  effective  u.se  tbrougb 
product  labeling. 

To  determine  the  best  approach  to 
accomplish  the  objectives  of  this 
initiative,  FDA  is  considering 
]K;rforming  a  ])ilot  jnoject  to  identify 
best  practices  and  to  standardize  the 
a|)])roacb  for  voluntary  PLR  format 

".Siu!  a  14. l.'iOtii)  iiiul  (I)).  An  NDA  lioldnr  lliiil 
has  (lisconliniiiKl  inarkntin^  a  dru^  product,  hut  lias 
not  ro<|U(!sl(!d  willidrawal  ol  lhi!  NDA.  imisl  still 
conipiv  with  applicahio  statutoi  v  and  roi’iilalorv 
roipiiriannnts.  .Such  rocininanonts  incindo.  for 
oxanipin.  snhinission  ol  an  annual  report  (including 
a  hriol  sunnnarv  ol  significant  new  inlorination 
from  the  previous  vear  that  might  affect  the  safetv. 
effectiveness,  or  labeling  of  the  drug  product,  and 
a  desca'iption  (d  actions  the  applicant  has  taken  or 
intends  to  take  as  a  result  of  this  new  information) 
and.  if  appropriate,  proposed  revisions  to  product 
labeling. 


conversions.  FDA  is  .seeking  interested 
cipplicants  with  NDAs,  llLAs,  or  ESs 
approved  before  June  30.  2001,  <md 
generic  drugs  for  wbicb  the  NDA  for  the 
RLD  has  been  withdrawn  to  voluntarily 
parlici])ate  in  this  pilot  project. 

III.  Establishment  of  a  Docket  and 
Re(|iiest  for  (Comments  and  Information 

FDA  is  soliciting  liublic  comments  on 
the  Prescription  Drug  Improvement  atnl 
I'inbimcement  Initiative.  FDA  is 
specifically  seeking  feedback  on  the 
following: 

1.  What  sjjecific  feasibility  issues  or 
other  factors  should  FDA  consider  in  its 
])roposed  ])ilot  project  and 
implenuiiitation  of  the  Prescription  Drug 
Labeling  lm))rov(Mnent  ;md 
Enhancement  Initiative? 

2.  What  factors  should  FDA  consider 
in  identifying  and  prioritizing  drugs 
and/or  drug  classes  for  voluntary  PLR 
conversions? 

3.  What  approaches  would 
a])plic:alion  holders  find  ludpful  in 
facilitating  voluntary  PLR  conversions 
for  the  .s])eciiuHl  drugs  or  drug  clas.ses? 
For  example,  ])lea.se  comment  on  the 
following  approaches  for 
communicating  with  a|)|)licant.s: 

•  bupnry  letter  that  identifi(!s  a  drug 
pro|)osed  for  PLR  format  conversion  and 
re(]uests  information  from  the 
ai)|)lication  bolder  regarding  its 
preferred  apj)roacb  for  ])o.ssil)le  PLR 
conversion  (i.e..  ai)])lication  bolder  or 
Government  cont  ractor)? 

•  .Su])])lement  re()ue.st  letter  with 
draft  labeling  that  has  been  converted  to 
the  PLR  format  attached? 

4.  For  generic  drugs  for  wbicb  the 
NDA  for  the  RLD  has  been  withdrawn, 
what  j)rocedures  should  FDA  use  to 
harmonize  feedback  from  multij)le 
ANDA  holders  on  proj)o.sed  draft 
labeling  in  the  PLR  format? 

5.  Would  your  company  be  interested 
in  participating  in  the  pilot  project  and 
the  broader  Prescription  Drug 
ImproveiiKmt  and  Enhancement 
Initiative?  Why  or  why  not? 

Suggestions,  recommemlations,  or 
comments  should  de.scribe  relevant 
considerations  that  may  im|jact  the 
feasibility  or  im])lementation  of  the 
initiative  or  the  impact  the  initiative 
mav  have  on  i)re.scrij)tion  drug  labeling 
issues.  We  al.so  encourage  commenters 
to  include  recomnuaulations  on  bow 
such  ])r(!.scription  drug  labeling  issues 
could  be  addres.sed. 

FDA  will  consider  all  suggestions, 
recommendations,  and  comments: 
however,  the  Agency  will  not  respond 
direc.tly  to  the  per.son  or  organization 
making  the  sugge.stion. 
recommendation,  or  comment. 


IV.  Comments 

Interested  persons  may  submit  either 
electronic  comments  information 
regarding  Ibis  document  to  htl}):// 

WW  W’. I'f^^iihit ions. gov  or  written 
comments  to  the  I)ivision  of  Dockets 
Management  (see  ADDRESSES).  It  is  only 
nece.ssarv  to  send  one  set  of  comments 
or  information.  Identify  c:omment.s  or 
information  with  the  docket  number 
found  in  brackets  in  the  beading  of  this 
document.  Receivaul  comments  or 
information  may  be  seen  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p.m..  Monday  tbrougb  Friday,  and 
will  be  posted  to  the  docket  at  http:// 
w'ww.wgnlot  ions.gov. 

15aU;(l:  )aiiiiarv  31. 2013. 

Leslie  Kux, 

Assislanl  (Joiiniiissioimr  for  Policy. 

ILK  Doc.  2()i:)-02.=12K  Filed  a:4.'i  anil 

BILLING  CODE  4160-01-P 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  200  and  203 

[Docket  No.  FR-5457-P-01] 

RIN  2502-AJ03 

Streamlining  Inspection  and  Warranty 
Requirements  for  Federal  Housing 
Administration  (FHA)  Single-Family 
Mortgage  Insurance:  Removal  of  the 
FHA  Inspector  Roster  and  of  the  Ten- 
Year  Protection  Plan  Requirements  for 
High  Loan-to-Value  Ratio  Mortgages 

AGENCY:  Officu  of  tbo  Assistant 
Socrotarv  of  Housing — Fudural  Housing 
Gommi.ssioner.  HUD. 

ACTION:  Pro|)o.sed  rule. 

SUMMARY:  This  propo.sed  rule  would 
streamline  the  inspection  and  home 
warranty  requirements  for  FHA  single¬ 
family  mortgage  insurance.  First,  HUD 
proposes  to  nnnove  the  regulations  for 
the  FHA  Inspector  Roster  (Roster).  The 
Roster  is  a  list  of  inspectors  approved  by 
FHA  as  eligible  to  determine  if  the 
construction  (juality  of  a  one-  to  four- 
unit  ])roperty  is  acceptable  as  security 
for  an  FHA-insured  loan.  HUD’s 
regulations  currentlv  require  the  u.se  of 
au  inspector  from  the  Roster  as  a 
condition  for  FHA  mortgage  insurance 
where  the  local  jurisdiction  does  not 
perform  necessary  insjiections.  HUD’s 
propo.sal  to  remove  the  Roster 
regulations  is  based  on  the  recognition 
of  the  sufficiency  and  (|uality  of 
ins]KH;tions  carried  cut  by  certified 
insjjectors  and  other  (lualified 
individuals.  Second,  this  propo.sed  rule 
would  also  remove  the  regulations 
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r«!(jiiiring  lO-vear  protection  plans  in 
order  to  (piaiilv  for  high  loan-to-valne 
(LTV).  FHA-insured  mortgages  as  a 
condition  of  closing  for  newly 
constructed  single-family  homes.  The 
Housing  and  Economic  Kecoverv  Act  of 
2Ut)H  (HFRA)  rmnoved  the  statutory 
re(|nirement  for  a  warranty  plan  and 
other  special  r(K|uirement.s  for  high  l/l’V 
mortgag(!.s.  Hill),  however,  is  retaining 
the  re(]nirement  that  the;  Warranty  of 
(lompletion  of  (’.onstruction  (form  HIID- 
‘•2544)  he  executed  by  the  huilder  and 
the  l)uy(!r  of  a  new  construction  home, 
as  a  condition  for  FHA  mortgage 
insurance. 

DATES:  L’o/nment  due  du/e:  April  8. 

201.3. 

ADDRESSES:  Intenisted  persons  are 
invitJid  to  submit  comments  regarding 
this  proposc'd  rule  to  the  Regulations 
Division,  Office  of  (ameral  Oounsel, 
D(;j)artment  of  Housing  and  Urban 
D(?velopment.  451  7th  Street  SW..  Room 
10270,  Washington,  DC  20410-0500. 
Communications  must  refer  to  the  above; 
docket  numh(;r  and  title.  There  are  two 
methods  for  submitting  public 
comments.  All  submissions  must  refer 
to  the  above;  ele)e:ke;t  numh(;r  anel  title. 

1.  Suhinission  of  (^onuvants  by  Mail. 
Cemnnents  may  he;  .sid)mitte;d  bv  mail  te; 
the;  Re;gulatie)n.s  Divi.sie)n.  ()ffie;e;  eef 
Ce;ne;ral  Ce)unse;l.  De;|)artme;nt  e)f 
Henising  anel  Urban  De;ve;lopme;nt.  451 
7th  Stre;e;t  SW..  Re)e)m  10270. 
Wa.shingtem.  DC  20410-0001. 

2.  Hlaclronic  Suhniission  of 
(ionimonis.  lnte;re;.ste;el  perseens  may 
.sid)mil  e:e)mme;nts  e;le;e;tre)nie:allv  thre)ugh 
the;  Feebral  e;Rule;making  Pe)rtal  at 
ww’w.ragulations.gov.  HUD  .streenglv 
e;ne;e)urage;.s  e;e)mmt;nters  te;  sid)mit 
e:omments  ele;e:tre)nie:ally.  Fle;e;tronie: 
sid)missie)n  e)f  e;e)mme;nts  alleews  the; 
exjinmenter  maximum  time  te;  jjrepare; 
anel  submit  a  e;omme;nt.  ensure;s  timely 
re;e;e;ij)t  by  HUD.  anel  enables  HUD  te; 
make;  tlu;m  immeeliately  available  te)  the; 
public.  Cemiments  sid)mitte;el 
e;le;e:tre)nie:ally  through  the 
n^\^v.rl;gulations.gov  Wah  site  e:an  he; 
vieweel  by  e)the;r  e:e)mmente;rs  anel 
inle;re;ste;el  members  e)f  the;  ])uhlie:. 
(xHiunenters  sheeidel  feelleew  the; 
instrue:tie)ns  i)re)viele;el  een  that  site;  te; 
submit  ceemments  e;le;e:lre)nie:ally. 

Ne»le;:  To  re;e:(;iv(;  e:oiisi(l(;niti()n  as  piilelie: 
(:oinme;nls.  e:()inine;nts  iiuinI  lx;  siii)iiutle;(l 
Ihroeigli  one;  of  tlie;  two  nu;tlHxls  spt;e:ifi(;ei 
ai)ove;.  Again,  all  sul)iiiissie)iis  must  re;!);!'  to 
the;  eloe:k(;t  munlx;r  anel  title;  of  the;  rule;.  S'o 
l^'(l(:sinlil(!  (iomnwnts.  Faeisiinile;  (FAX) 
e:e)nnne;nts  are;  ne)t  ae:e:e;])tal)le;. 

Public  Inspection  of  Public 
(Comments.  All  pre)|)e;rly  suhmitteel 
e:e>mme;nts  anel  e;e)mmunie:ations 
submitfe;el  te)  HUD  will  he;  available  feer 


])uhlie:  insj)e;e:tie)n  anel  e;e)pying  l)e;twe;e;n 
8  a.m.  anel  5  p.m.  we;e;kelays  at  the;  ahe)ve; 
aeleire;ss.  Due  te)  se;eairilv  me;asure;.s  at  the; 
HUD  He;aele|uarte;rs  huileling,  an  aeivane:e; 
appe)intme;nt  te;  re;vie;w  the;  i)ul)lie; 
e:e)mme;nts  mu.st  be;  se:he;elule;el  by  e:alling 
the  Re;gulatie)ns  Divisie)n  at  202-708- 
3055  (this  is  ne)t  a  te)ll-fre;e;  numhe;r). 
Inelivieluals  with  spe;e;e;h  e)r  h(;iiring 
impairments  may  ae;e:e;ss  this  number 
via  'ITY  hv  e:alling  the  te)ll-fre;e;  l’e;ele;ral 
Relay  Se;rvie:e  at  800-877-8330.  Ce)i)ie;s 
e)f  all  exnnments  suhmitte;d  are;  available; 
fe)r  in.spe;ctie)n  anel  ele)wnle)aeling  at 
www.ivgu  lot  ions.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karin  Hill.  Dire;e:te)r.  ()ffie:e;  of  Single; 
Family  Preegram  De;vele)pme;nt,  Offiex;  e)f 
He)using.  De;partment  e)f  He)using  anel 
Urban  De;ve;le)j)me;nt.  451  7th  .Stre;e;t  SW.. 
Roe)!))  0278.  Washingte)!).  DC  20410- 
8000:  telephone;  number  202-708-2121 
(this  is  ne)t  a  te)ll-fre;e;  nun)l)(;r).  Pe;)'se)ns 
with  hearing  or  spe;e;ch  impairments 
niay  ae;e;e;ss  this  nun)he;r  via  TTY  by 
e:alling  the;  Fe;ele;ral  Relay  Se;rvie:e;  at 
1-800-877-8330. 

SUPPLEMENTARY  INFORMATION: 

1.  Executive  Summary 

'rhrough  FHA.  HUD  insures 
n)e)rtgage;s  maeie;  hv  e|ualifi(;el  l(;nel(;rs  te) 
|)(;e)pl(;  pure;hasing  eu'  reiiuane;ing  a 
primary  re;siele;nce;.  The;  National 
I  le)using  Ae;l  (12  U.S.C.  1700  cl  scij.) 
authe)rize;s  HUD  te)  j)re)viele  nteerlgage 
insuranex;  se)  that  e]u;ilifie;el  l)orre)we;rs 
niay  use;  the;  iusure;el  me)rlgage;  to  finauex; 
the;  j)ure;ha.se  e)f  ne;w  e)r  existing  e)ne;-te)- 
fe)ur  unit  (single;-familv)  heuising.  FHA's 
single  family  nteerlgage;  insuranex;  is  an 
in)|)e)rlant  te)e)l  threeugh  whie:h  the 
Feele;ral  Cie)ve;rnn)enl  expanels 
he)n)e;e)wne;)'ship  e)])pe)rtunities  fe)r  first- 
tin)e  he)n)el)uye;rs  itnel  eether  he)rrowe;rs 
who  we)ulel  ne)t  e)therwi.se;  ejualify  for 

ex) nve;ntie)nal  meertgages  een  afforelahle; 
te;rn)s,  as  well  as  fe)r  those  whe)  live;  in 
unele;rserveel  iireas  whe;re;  n)e)rtgcige;s  may 
be;  hareler  te)  ge;t. 

Uneler  its  statutory  authority,  HUD 
has  issueel  varie)us  re;gulatie)ns  that 

ge) ve;rn  the;  in.s))e;e:tie)n  anel  warranty 
re;e]uire;n)e;nts  e)f  the;se  FHA-insureel 
meertgages.  Sinex;  the;  pre)n)ulgatie)n  e)f 
these  re;gulatie)ns,  the;  epialitv  e)f  heeusing 
anel  huileling  te;e;hne)le)gy  has  imj)re)ve;el 
signifiexmtly.  in  iideiitie)!),  le)e;al 
juriselie:lie)ns  have;  aele)pte;el  me)re; 
unife)]!))  huileling  ex)ele;s,  while;  n)e)re; 
vige)re)usly  e;nfe)re:ing  their  huileling 
ex)ele;s.  As  a  re;sult.  HUD  re;ex)gnize;s  that 
se)n)e;  e)f  its  ibrme;!'  re;e]uire;n)e;nts  fe)r 
meertgage;  insuranex;  are  no  longer 
ne;ex;ssary  te)  pre)te;e;t  lenelers  against  the 
risk  e)f  eiefault.  With  this  rule,  HUD 
pre)pe)se;s  to  re;n)e)ve  the).se;  re;e}uiren)e;nts 
it  ne)  le)nge;r  believes  te)  he  neex;ssary. 


the;re;hv  !e;elue:ing  se)n)e;  e)f  the 
aehninistrative;  hureien  e)n  l)e)th 
he)n)e;e)wne;rs  anel  HUD.  while;  also 
pre)due:ing  eleellar  savings  fe)r 
hon)e;e)wne;r.s  whe)  e)l)tain  F’HA-insuie;ei 
n)‘)i’tgages. 

First,  HUD  pie)])e)se;s  te)  elineinale  its 
nalie)nal  lns])e;e:t))r  Roster  (Re)ste;r).  The; 
Re)ste;r  is  a  list  e)f  ins])e;e:te)rs,  a])])rove;el 
l)y  HUD,  te)  pe;rfe)n))  inspe;e;tie)ns  in  the; 
lin)it(;el  e:irexm)slanex;s  when  either:  (1) 

A  le)e:al  juriseliction  eliel  not  ahe;aely 
])e;rfe)rm  its  e)wi)  inspe;e:tie)ns  fe)r  ne;w 
e:e)nstrue:tie)n,  anel  issue;  l)uileling  permits 
anel  ex;rtifie;ate;s  e)f  e)e:e:upane:y;  e)r  (2) 
when  the;  ins])e;e:tie)n  of  a  re;i)air  e)r 
re;ne)vatie)n  was  not  ])(;rfe)rt))(;el  by  a 
lie;e;nse;el  pre)fessie)nal  as  spe;e;ifie;el  by 
re;gulatie)n.  See  24  CFR  200.170(1)).  ilUD 
))riginally  e:ie;ateel  the;  Re)ste;r  to 
.stanelarelize  the;  ins])e;e:tie)n  pre)e;e;ss  fe)r 
pre)pe;rtie;s  with  FHA-insureel  meertgages. 
Before;  the  Re)ste;r,  e:ities  anel  state;s 
ele;ve;le)])e;el  their  e)W!)  huileling  e:e)eles, 
whie;h  hael  little  uniformity  or 
ex)nsistene:y  with  e;ae:h  e)the;r.  Ne)W, 
he)we;ve;r.  the;  h)te;rnatie)nal  Re;siele;ntial 
Ce)ele;  (IRC)  is  in  u.se  e)r  aele)ple;el  in  40 
slate;s,  the;  Distrie;t  e)f  Ceelumhia,  and  the 
U..S.  Virgin  Islanels.  The;  h)te;rnatie)nal 
Coele;  Ce)uni:il  (ICC).  whie:h  ele;ve;le)])e;el 
the;  IRC,  alse;  e;e;rtifie;s  Resieiential 
Ce)ml)inatie)n  h)spe;cte)rs  (RCls).  Te)  he; 
e:erfifie;el  by  the;  ICC,  RCls  must  pass  a 
rigoie)us  se;t  e)f  e;xan)inatie)ns.  whie:h 
iue;luele;s  testing  their  kne)wle;elge;  e)f  the; 
IRC.'  As  a  re;sult.  the;re;  is  no  le)nge;r  a 
ue;e;el  fe)r  HUD  te)  maintiiin  anel 
aelneinister  its  e)wn  stanelarelization 
])roe:e;ss  fe)r  inspee:te)rs. 

Seex)nei,  HUD  j)ie)pe).se;s  te)  eliminate; 
its  re;eiuire;me;nt  that  horreewers  pure:hase 
a  10-ye;ar  pre)te;e:tie)n  j)lan  for  all  high 
le)an-te)-value  (L3’V)  me)rtgage;s  in  e)rele;r 
to  e|ualify  feer  FHA  mortgage;  insurane:e. 
In  1070,  when  Congress  authe)rize;el 
HUD  to  insure;  n)e)rtgages  with  a  high 
LTV  ratie)  (in  e;xe:e;ss  of  00  ])e;re;e;nt  e)fthe; 
appraiseel  i)re)])t;rty  value).  Congress  also 
re;e|uire;el  that,  to  epialify  fe)r  FHA 
insurane:e  feer  sue:h  n)e)rtgage;s,  l)e)rre)we;rs 
we)ulel  have  te;  j)ure:hase;  a  e:e)nsun)e;r 
pre)te;e:tie)n  plan  e)r  warranty  plan 
ae:e;e;])tal)le;  to  HUD.  (Pub.  L.  00-153.  03 
Stat.  1101.  ai)i)re)ve;el  De;e:en)l)e;r  21, 
1070.)  But  iu  2008,  Ce)ng)e;ss  eliminatoel 
the  re;eiuire;me;nt  e)f  ])ure;hasing  a 
e:onsume;r  ])re)te;e;tie)])  ])lan  e)r  warranty 
])lan.  (Pul).  L.  110-280.  122  Stat.  2054, 
a])])re)ve;el  July  30.  2008).  While;  HUD 
n)ay  still  keej)  the;  re;eiuire;n)e;nts  in 
])lae;e,  HUD  is  ne)  le)nge;r  statutorily 
miineiateel  te)  ele)  se).  U))e)n  e;valuatie)n. 
HUD  l)elie;ve;s  that  the;  signifie;ant 
improvemeaits  in  huileling  te;e;hne)le)gy 
anel  the  epialitv  of  heeusing,  as  well  as 

'  .Son  hlli>://\\  \\  n  .iccs(ifo.()i'o/Acavclilalk)n/ 
Dor.iiuumis/CnmltoCA’rlij'imtv.pdf. 
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the  adoption  of  uniform  l)uil(ling  codes 
and  local  jurisilictions’  inon;  stringent 
(aiforcement  of  building  codes,  mitigate 
IllJD’s  previous  concerns  about  needing 
to  prot(!ct  jiroperty  owners  from  defects 
in  workmansbip  and  materials. 

mil)  expects  the  elimination  of  these 
two  re(]uirements  to  have  an  anticipated 
total  .savings  of  S2!),.5()?).5)57.  By 
eliminating  the  Roster.  HUD  expects  to 
.save  a|)proximat(!lv  .S42.77()  in 
administrative  costs.  In  addition, 
lenders  will  have  a  greater  number  of 
inspectors  to  cboo.se  from,  thereby 
increasing  com|)etition  among  (lualified 
inspectors  and  potentially  driving  down 
the  fees  that  inspectors  charge  lenders. 
Insjiectors  nnnain  subject  to  other 
certification  reqiurements,  therefore 
minimizing  any  potiaitial  risk  of 
unnoticed  .structural  defects  in 


])roperties  secured  by  FHA-insured 
mortgages.  Becau.se  this  risk  is  verv 
small,  and  because  the  universe  of  loans 
subject  to  the  inspector  roster 
re(|uir(!ment  is  also  verv  small.  HUD 
Ixdieves  the  costs  of  removing  this 
re(|uirement  to  he  minimal. 

By  eliminating  the  lO-yixir  warrant v 
reijuiremeut,  HUD  anticipates  .saving 
SiB.liOl  in  administrative  costs. 

I  lomeowners  are  exp(!cted  .save 
ajiproximately  S2t).4  million  from  no 
longer  being  reijuired  to  purchase  a  10- 
year  warranty  jilan  in  order  to  secure  an 
FHA-insured  mortgage.  Providers  of 
warranty  jilans  are  also  expected  to  save 
$132,000  from  the  reduced  jiaperwork 
hurdim  of  .submitting  reiiuirtHl 
protection  plans  to  HUD  for  apjiroval. 
For  those  homeowners  who  still  choose 
to  ])urchase  a  warranty  plan,  they  can 


choose  from  tin;  entire  markiit  of 
warranty  jiroviders  and  not  just  those 
approved  by  HUD.  Allowing 
homeowners  to  cboo.se  any  provider 
they  wish  should  increase  competition 
and,  po.ssihly,  drive  down  the  prices  of 
the  protection  plans.  The  costs  of 
elinnnating  the  warranty  r(!(]uirement 
are  exjiected  to  he  minimal.  The 
increased  (piality  of  construction 
materials  and  the  standardization  of 
building  codes  have  greatly  mitigated 
concerns  of  defective  con.struction  that 
might  result  from  eliminating  the 
warranty  requinnnent.  Moreover,  the 
number  of  potential  homes  affected  hv 
the  elimination  of  the  warrantv 
requirement  is  very  limited. 

Summary  of  .savings  resulting  from 
proposed  regulatory  changes: 


FHA  Inspection  Roster 


Administrative  Costs  Savings: 

Revised  Administrative  Costs  Savings . 

Elimination  of  the  review  of  applications . 

Elimination  of  the  fielding  with  inspectors  and  data  input  into  FHA  Connection . 

Elimination  of  the  maintenance  of  the  Roster  database . 

Elimination  of  the  application  HUD-925631  (Appication  for  Fee  or  Roster  Personnel  Designation)  and  associated 


842,770 
1 1 ,250 
1 1 ,520 
5,000 


burden  hours 


15,000 


10-Year  Warranty  Plan 


Elimination  of  the  warranty  plan  (Saving  to  Homeowners) 
Administrative  Costs  Savings; 

Revised  Administrative  Cost  Savings  . 

Lender’s  (Lender’s  Review)  . 

HUD  . 


— HUD  Review  . 

— Elimination  of  the  10-year  warranty  webpage . 

— Elimination  of  the  review  of  Plan  Renewals . 

— Elimination  of  the  review  of  single  state  renewals . 

— Elimination  of  burden  hours  on  Warranty  Providers  for  Plan  Submittal 
Estimated  Total  Financial  Savings: 

Revised  Estimated  Total  Financial  Savings . 


29,352,615 

142,667 

132,066 

10,601 

6.601 

320 

1,920 

1,280 

480 

29,538,052 


11.  Background 

FIIA  Inspection  Hecjnirenwnis  and  the 
Inspector  Roster 

(k)mj)lianco  inspectors,  both  from  the 
jirivate  .sector  as  well  as  HUD  staff,  have 
always  played  a  vital  role  in  FHA’s 
mission  to  provide  affordable 
hoiiKuiwnership  by  providing  a  means 
of  a.ssessing  the  durability  and  structural 
.soundness  of  a  home  (whether  newly 
constructed  or  under  repair  or 
renovation),  as  well  as  protecting  the 
health  and  safety  of  the  occupants.  'This 
role  was  particnlarly  crucial  in  the 
193()s  and  the  following  decades  due  to 
the  lack  of  generally  accejited  building 
codes  and  code  enforcement.  Beginning 
in  the  early  IhOOs.  model  codes  were 
developed  by  three  separate  regional 
model  cod(!  groiqis.  In  addition,  by  the 
first  part  of  the  20th  century,  all  major 
cities  had  developed  and  adopted  their 


own  individual  building  codes  with 
little  uniformity  or  consistency  among 
the  various  codes. 

In  loot),  the  three  major  model  code 
groiqis  combined  efforts  and  formed  the 
KXl  to  develop  uniform  codes  with  no 
regional  limitations.  Since  the 
promnlgation  of  the  initial  ICC  codes, 
most  state  and  local  governments  that 
have  adopted  building  codes  to  regnlate 
and  .standardize  the  constriu:tion  of 
residential  and  commercial  buildings 
have  chosen  the  model  codes  developed 
by  the  ICC.  While  there  is  no  official 
national  hnilding  code,  since  the 
publication  of  the  most  recent  version  of 
the  ICC  residential  building  code  in 
2()()9.  the  IRC  is  in  u.se  or  adopted  in  49 
states,  the  District  of  Columbia,  and  the 
U.S.  Virgin  Islands.  (See  http:// 

U'U'U'.  iccsa  fe.org/ <>r/ Pages/ 
adoptions.aspx.)  The  number  of 


adoptions  continues  to  increase.  In 
addition  to  adopting  the  ICC  codes, 
jurisdictions  have  developed  protocols 
and  standards  for  inspections  to  ensure 
compliance  with  the  adopted  code. 

Because  of  the  historic  lack  of 
uniformity  among  building  codes.  FHA 
utilized  various  methods  to  standardize 
the  insjiection  jirocess  for  jiroperties 
with  FHA-insured  mortgages.  Before 
1999.  FHA’s  81  field  offices  each 
maintained  a  panel  of  fee  inspectors 
who  were  assigned  on  a  rotating  basis  to 
})erform  inspections.  From  1999  to  2004. 
mortgagees  selected  insjiectors  from  a 
panel  of  inspectors  listed  on  the 
Internet.  This  “Internet  iianel”  was  a 
compilation  of  inspectors  from  the  local 
panels  establi.shed  by  FHA’s  field 
offices.  In  2002,  FHA  issued  a  propo.sed 
rule  to  establish  the  Roster  to  take  the 
place  of  the  Internet  panel  of  inspectors. 
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The  final  rule,  puhli.shed  on  March  10, 
2004  (00  PR  11404)  and  codified  at  24 
C;FR  200.170-172,  implementing  the 
Roster  that  is  in  place  today  ))rovides 
eligibility  standards,  procedures,  and 
reipiirements  for  jilacement  on  the 
Roster.  In  addition  to  demon.strating 
professional  exjierience  and  familiarity 
with  HUD  nuinirements.  an  applicant 
for  the  Roster  is  reipiired  to  provide 
verification  of  jiassing  HUD’s 
comprehensive  examination  for  Roster 
insjKictors  and  possession  of  an 
ins|)et:tor's  license  or  certification  if  the 
.state  or  local  jurisdiction  when;  the 
inspector  operates  reipiires  such 
licensing  or  certification.  The 
regulations  also  jirovide  procedures  for 
removing  an  inspector  from  the  Roster 
for  cause,  generally  for  actions 
detrimental  to  HUD  or  its  programs. 

The  regulations  also  .set  forth  the 
circumstances  under  which  FHA- 
approved  mortgagees  are  re(pnr(;d  to  use 
a  Rost(;r  inspector.  For  new 
construction,  a  Ro.ster  inspector  is 
needed  only  where  the  local  jurisdiction 
in  which  the  j)rop(;rty  is  located  does 
not  perform  inspections  and  does  not 
issue  hnilding  permits  jirior  to 
construction  and  c»;rtificates  of 
occnjiancy  or  eipiivalent  documents 
upon  satisfactorv  comjiletion  of 
construction.  .See  24  CFR  2(K).17()(1))(1). 
For  repairs  or  ri;novations  to  existing 
construction,  a  Roster  inspector  is 
ni;eded  only  where  structural  repairs 
have  been  made  r(;(iniring  an  insjiection 
and  this  insjiection  is  not  ])erformed  by 
one  of  the  licen.sed  professionals  as 
specified  by  regulation.  .See  24  C’FR 
200.1 7()(1))(2).  The  licen.sed  jnofe.ssional 
may  hi;  a  licen.sed.  bonded,  and 
r(;gi.steri;d  engineer:  a  licen.si;d  home 
inspector;  or  other  person  specificallv 
registered  or  licen.sed  to  conduct  such 
inspections,  such  as  a  hnilding 
in.s|)ector  in  a  jurisdiction  that  has 
adopted  a  hnilding  code  and  that 
reipiires  the  issuance  of  hnilding 
p(;rmit.s  and  snhseijnent  inspections  for 
rejjairs  and  renovations  of  exi.sting 
construction,  structural  or  otherwi.si;. 

Insui'fui  lO-Yf^cir  Protfiction  Plan  for 
High  LTV  Mart  gages 

.Si;ction  .310  of  the  Housing  and 
(aanmnnity  Di;velo]nnent  Amendments 
of  1070  (Fill).  F.  00-1.53.  apj)roved 
December  21.  1070)  (1070 
Amendments),  amended  section 
203(h)(2)  of  the  National  Housing  Act 
(12  U..S.f].  1700(h)(2))  to  p(;rmit  FHA  to 
insure  a  mortgage  with  a  high  LTV  ratio 
(in  excess  of  00  j)ercent  of  the  apprai.sed 
properly  value)  for  single-family  homes 
ie.ss  than  one  y(;ar  old  if  the  dwelling 
was  aj)])roved  for  mortgage  insurance 
j)rior  to  construction  or  if  “the  dwelling 


is  covered  hv  a  consumer  ))roteclion 
plan  or  warranty  plan  acce])tal)le  to  the 
.Secretary  and  .satisfies  all  reiiniremenls 
which  would  have  l)ei;n  applicable  if 
such  dwelling  had  been  apj)roved  for 
mortgage  insurance  prior  to  the 
beginning  of  construction.” 

Following  issuance  of  a  notice  of 
solicitation  of  public  comments  (4‘)  FR 
45075,  November  14,  1!t84)  and  a 
proposed  rule  (52  f'R  21001.  )nne  10. 
1087).  HUD  published  a  final  rule  on 
October  5.  1000  (55  FR  41010).  that  set 
forth  the  reipiirements  for  a  consumer 
l)roteclion  |)lan  “acceptable  to  the 
.Secretary,"  in  accordance  with  the  1070 
Amendments.  This  final  rule  is  codified 
at  24  CFR  203.18(a)(3)  and  203.200-200. 
.Section  203.18(a)(3)  requires  high  LTV 
mortgages  to  be  accompanii;d  by  a  10- 
year  consumer  protection  j)lan  in  order 
to  be  eligible  for  FHA  mortgage 
insurance.  Sections  203.200  through 
203.200  .set  forth  the  criteria  that  such 
j)lan.s  must  m(;et  in  order  to  be 
acceptable  to  HUD.  including  certain 
underwriting  standards  and  ba.seline 
warranty  coverage  that  insures  against 
structural  defects.  HUD  currently 
maintains  a  databa.se  with  17  approved 
10-year  warranty  plan  ])rovider.s.  which 
is  available  on  the  HUD  Web  site.-  Flan 
i.ssners  apply  to  have  their  warrantv 
plans  acc(;pted  by  HUD  by  submitting 
the  ])lan.s  to  HUD  for  r(;view.  HUD  th(;n 
examines  the  submitted  ])lans  for 
comjjliance  with  the  regulations.  In 
order  to  maintain  acceptance  by  HUD, 
the  plans  mn.st  be  resubmitted  for 
review  i;\'erv  2  y(;ar.s  or  tin;  accei)tance 
will  be  antomaticallv  terminated. 

The  HERA  (Fnb.  L.  110-280, 
a])j)roved  July  30,  2008)  eliminated  the 
language  in  section  203(b)(2)  that 
impo.sed  special  requirements  on  high 
I.TV  mortgages,  including  the 
reiinirement  for  a  consumer  ])rotection 
plan  or  warranty  plan  deemed 
acce])table  by  1  lUD.  Removal  of  such 
language  does  not  prohibit  HUD  from 
retaining  these  requirements,  hut  HUD 
is  no  longer  statutorily  mandated  to 
maintain  th(;.se  r(;qnir(;ments  for  high 
LTV  mortgag(;.s. 

III.  This  Proposed  Rule 

Penioval  of  FHA  Inspection 
Ueqnirements  and  the  Inspector  Poster 

Along  with  the  increasing  prevalence 
of  nniform  r(;.sidential  building  cod(;.s 
promulgated  by  lUU,  th(;re  is  an 
increasing  number  of  Rflls  who  are 
certified  by  the  IC(].  R(3.s  certified  bv 
the  ICC’,  must  pass  a  .si;t  of  rigorous 
examinations  and  mn.st  be  familiar  with 


-Ttu!  lisl  otapijioviid  lO-ynar  iirotoclion  plans 
may  1)0  downloaclod  Irom  httf):/ /www.hud .^ov/ 
c)ffic(is/hsi>/sfh/ins/hocUunT.i)(tl. 


the  IRC;  the  most  widely  adopt(;d 
r(;sidential  code  in  the  country.  13ecau.se 
of  this  and  the  fact  that  FHA  acci;])t.s  a 
local  jurisdiction's  building  permits  and 
certificates  of  occn])ancy  in  lien  of  an 
inspection  by  a  Ro.ster  ins])eclor,  FI  L\ 
has  d(;termined  that  it  is  no  long(;r 
nece.ssarv  to  maintain  an  Ins])ec:tor 
Roster.  For  new  and  proposed 
construction,  as  well  as  for  r(;pairs  and 
renovations  of  existing  |)ro])ertie.s,  in 
areas  when;  local  jurisdictions  i)rovide 
building  code  enforcement  and  the 
reipiisite  doc:nmentation  (issuance  of 
building  permits  and  ci;rtificates  of 
occupancy  or  satisfactory  insi)ection 
notices  for  work  com])leted,  or  their 
equivalents),  FHA  will  continue  to 
acce])t  such  documentation  as 
.satisfactory  evidence  of  the  completion 
of  work,  f’or  the  diminishing  number  of 
jurisdictions  that  do  not  provide 
building  code  enforcement  and  r(;(]ni.site 
documentation,  FlL-\  pro|)oses  to  accejit 
inspections  by  an  RCl  certified  bv  the 
1(X]  and  who  is  also  licen.sed  or  certified 
as  a  home  inspector  in  accordance  with 
the  ap])licable  .State  and  local 
r(;(inirement.s  governing  the  licensing  or 
certification  of  such  inspectors  in  the 
r(;spective  jurisdiction. 

The  1(X]  is  a  memhershi])  association 
dedicat(;d  to  building  safety  and  fire 
pr(;vention  and  develops  the  great 
majority  of  building  codes  and 
standards  used  to  construct  residential 
and  connn(;rcial  buildings  in  the  United 
.States.  An  RUl  is  certified  by  the  1(X', 
after  snci:e.ssfnl  ])a.ssage  of  the  following 
standardized  examinations,  developed 
and  administered  by  the  KXz 
Residential  Building  Inspector, 
Residential  Electrical  Inspector, 
Residential  Mechanical  Inspector,  and 
Residential  Flumbing  ln.sj)ector.  An  ICC 
certification  is  valid  for  3  years  and 
renewal  is  achieved  by  ])artici])ating  in 
continuing  education  and  professional 
development  activities. 

This  rule  projjoses  to  amend  24  CFR 
200.145,  entitled  “Fro])erty  and 
mortgage  assessment,”  to  include  the 
fact  that  ])roperty  inspections  are  .still 
required  despite  the  removal  of  the 
Ro.ster  regulations.  The  removal  of  the 
Roster  regulations  does  not  mean  an 
absence  of  any  inspection  recpiirement 
for  a  pro])erty  to  be  eligible  for  an  FHA- 
insnred  mortgage.  This  rule  will 
continue  to  ])ermit  inspections 
])erformed  by  local  jurisdictions  as 
.satisfactory  evidence  of  work 
comjileted,  as  discn.ssed  above.  Where 
such  insj)ections  an;  not  ])erformed  bv 
the  local  jurisdiction  (e.g.,  where 
jurisdictions  do  not  provide  for  building 
code  enforcement  or  do  not  ])rovide 
documentation  such  as  building  permits 
and  certificates  of  occupancy),  this  rule 
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would  r(;(|uire  that  the  inspections  l)e 
performed  l)y  an  R(]I  who  is  also 
licensiul  or  certified  as  a  home  iiisjjector 
in  jurisdictions  that  license  or  certify 
siu;h  insjiectors.  The  nnmher  of  r(!(|nired 
inspections  would  he  unchanged  from 
cnrnmt  regidatorv  retpiirements — thr(!e 
inspections  in  the  case  of  new 
construction  (sec;  §  200.1 7()(1))(1 ))  and  a 
single  inspection  for  existing 
construction  (see  §  200.1 70(1))(2)). 

In  those  ran;  instances  involving 
property  located  in  areas  when;  there  is 
an  absence  of  such  R(3s.  tin;  lender 
shall  obtain  an  inspection  performed  hv 
a  third  party  who  is  a  registered 
architect,  a  ])rofessional  engineer,  or  a 
tradesman  or  contractor  and  has  met  the 
licensing  and  bonding  re(|nirements  of 
the  State  in  which  the  proi)erty  is 
located.  Registered  architects  and 
professional  engineers  generally  must 
have  a  minimum  of  10  years  of 
documented  residential  construction 
ex))erience  as  related  to  new 
con.strnction  or  repairs  of  a  .structural 
nature,  ranging  from  building 
techni(ines  to  the  installation  of 
mechanical,  electrical,  and  ])hnnhing 
.sy.stems.'*  In  cases  where  ins])ections  are 
p(;rformed  hy  RCils  or  other  cinalified 
third  parties  in  areas  wh(;re  th(;re  is  an 
absence;  of  R(ils,  the  insp(;ction  must 
ensure  that  construction  was  in 
accordance  with  anv  applicable 
building  codes  in  jurisdictions  that  have 
building  codes  in  place  but  eitln;r  do  not 
provide  for  building  code  enfon:ement 
or  do  not  ])rovide  doenmentation  such 
as  building  permits  and  certificates  of 
occn])ancy. 

Specific  r(Hjiif!sts  for  comment.  HDD 
has  been  unable  to  determine  the 
number  of  jurisdictions  for  which  there 
may  be  an  absence  of  RCls,  and 
specifically  recpiests  information  that 
would  help  HUD  determine  the  number 
of  jurisdictions  or  geogra]jhical  areas  in 
which  RCls  are  not  available  to  perform 
inspections.  Additionally,  HUD  is 
considering  and  .seeks  comment  on 
whether,  for  jurisdictions  for  which 
RCls  are  not  available,  whether  HUD 
should  recjuire  the  lender,  in  selecting  a 
non-RCI,  albeit  an  individual  licen.sed 
and  bonded  under  State  law.  to  select  a 
regist(;red  architect,  engineer, 
tradesman,  or  contractor  with  a 
minimnm  of  .5  years  exp(;ri(;nce. 

'  Kiich  (!sl<il)lisli(!s  IIk;  licmisiiig 
n!(|iiin!iiionls  tor  prolcissioiial  on{>inc!i!is  and 
arcliilacis.  wliicli  ganinally  include  educalion 
re(|uireinents  and  re(|inie  passinj;  ccutain 
examinations.  As  |)rnvid(!d.  in  tlie  I'ollowiiif;  \V(!l) 
sil(!.  lor  exam|)le.  l)ecomin>>  a  licensed  prolessional 
engineer  generally  recpiires  at  least  12  years  ot 
education  and  experiiaice.  Sise  blip:// 
www.lwinwr.com/pn/indax.html. 


By  continuing  to  accejit  inspections 
jierformed  by  local  jurisdictions  rather 
than  retpiiring  an  ins])ection  by  an  MIA 
Roster  inspector,  FHA  is  ntcognizing 
that  the  local  jurisdiction  is  iti  a  h(;tter 
])osition  to  determitu;  how  he.st  to 
conduct  itispections  to  (insure 
cotn])liance  with  loctil  building  co(l(;s. 

By  continuing  its  jinictice  of  deferring  to 
the  local  jurisdiction,  FHA  would  also 
he  mirroring  the  broader  nisidential 
mortgage  lenditig  indnstrv,  which  has 
no  national  roster  of  inspectors  and 
relies  njion  local  jurisdictions  to  ensure 
that  new  con.strnction  or  renovation  or 
iHijiairs  to  (;xi.sting  construction  is  both 
durable  and  safe.  By  accepting 
inspections  perform(;d  bv  RCls.  HUD  is 
conforming  its  standards  to  rigorous  and 
well-established  nationwide  criteria  for 
home  in.s])(;ction.s. 

The  number  of  properties  insured  by 
F’HA  that  would  r(;qnire  an  inspiiction 
by  an  RCI  (or  other  (]nalified  individual 
where  an  RCI  is  unavailable)  is 
statistically  insignificant.  Of  the 
1.94(j,(j39  loans  endors(;d  hv  FHA  in 
Fiscal  Y(;ar  (FY)  2()()‘).  only'2,97.5  (0.15 
percent)  of  these;  loans  r(;{|nired  the  n.se 
of  a  Roster  inspector.  Of  the  1,740,307 
loans  endorsed  by  FHA  in  FY  2010, 
oidv  2,155  (0.1  percent)  of  these  loans 
r(;(]nire(l  the  use  of  a  Roster  inspector. 

For  FY  2011,  only  085  out  of  1,182,512 
(0.00  p(;rcent)  endor.sed  loans  r(;(pdred 
the  n.se  of  a  Ro.st(;r  insi)(;ctor.  This 
statistical  trend,  along  with  thi;  high 
standards  r(;(piired  to  l)(;come  an  Rfil  (or 
the  professional  (jualifications  and 
length  of  (;xp(;rience  that  would  be 
r(;(]nired  for  ollu;r  (]naliii(;d  individuals 
in  the  absence  of  an  RCI),  indicate  that 
the  elimination  of  the  Inspector  Roster 
will  have  an  insignificant  im])act  on  the 
risk  to  FHA’s  Insurance  Fund.  In  other 
words,  because  so  few  homes  even 
r(;(|idre  an  inspection  by  a  Roster 
in.sj)ector  anymore,  and  RCls  have  such 
liigh  (inalifications,  it  is  highly  nnlikelv 
that  eliminating  the  Inspector  Roster 
poses  any  incr(;a.s(;(l  risk  of  foreclosure; 
idecanse  of  inadeejnate  inspections. 

Removal  of  lieqnirement  for  Insured  10- 
Year  Protection  Plan  for  I ligh-LTV 
Mortgages 

The  n(;w  in.sp(;ction  r(;(|nirement.s 
])ropo.sed  by  this  rub;  will  a))j)ly  to  all 
single-family  dwellings  insnr(;d  hy  F'HA, 
for  both  new  and  (;xi.sting  construction, 
including  high  LTV  F’HA-in.snr(;(l 
mortgag(;.s.  In  this  r(;gard,  HUD  propo.ses 
to  remove  tin;  r(;gidations  gov(;rning  10- 
year  protection  j)lan.s  for  high  LTV 
mortgages,  found  at  24  CF’R  203. 18(a)(3) 
and  200-209.  As  di.scn.ss(;d  above  in  the 
Background  S(;ction  of  this  pr(;amhle, 
HERA  eliminated  any  .spi;cial 
r(;(inireinent.s  for  high  LTV  mortgag(;s. 


therefore  HUD  projioses  to  amend  its 
n;gnlations  to  follow  suit.  In  projjosing 
to  remove  in  r(;gnlation  the  r(;(]nirement 
for  a  10-y(;ar  protection  plan,  it  is  HDD’s 
position  that  in  the  more  than  20  xmars 
since  the  promulgation  of  the  10-y(;ar 
proti;ction  |)lan  r(;gnlation.s,  the 
n(;ces.sity  of  mcpiiring  con.snm(;r 
prot(;ction  plans  appears  to  have 
lessen(;d.  'I’he  (piality  of  housing  and 
building  t(;chnology  has  imj)roved 
significantly,  as  has  the  proliferation  of 
more  uniform  building  cod(;.s  and 
building  code  enforcement. 

R(;(iuiring  protection  plans  increas(;.s, 
in  most  cas(;.s.  the  cost  of  buying  a 
home,  as  well  as  the  ri;gidatorv  burden 
on  lenders  and  homebuvers.  Buildi;rs 
will  fr(;(juently  factor  in  the  co.st  of  a  10- 
year  protection  plan  and  this  incr(;a.se  in 
cost  adds  to  the  cost  of  tlie  home. 

In  addition,  although  HUD  is  no 
long(;r  mandated  hy  statute  to  require  a 
consumer  protection  jdan  or  warranty' 
])lan,  HUD  is  retaining  the  r(;(iuirement 
that  the  Warranty  of  Comph;tion  of 
C.onstruction  (form  HUD-92544)  l)e 
ex(;cuted  hy  the  l)uild(;r  and  the  huv(;r 
of  a  newly  constructed  home,  as  a 
condition  for  F’HA  mortgage  insurance. 
This  warranty  provides  assurance  to 
F’HA  that  the  home  was  built  according 
to  ])lan,  and  prot(;cts  the  huver  against 
def(;ct.s  in  (;quipment.  material,  or 
workmanshijj  .sui)|)li(;d  or  p(;rform(;(l  by 
the  huild(;r.  subcontractor,  or  suppli(;r. 
'I’he  warrantor  agr(;(;.s  to  fix  and  pay  for 
the  defect  and  r(;.store  any  comj)onent  of 
the  home  (lamag(;d  in  fulfilling  the 
terms  and  conditions  of  the  warranty. 
Tlu;  on(;-y(;ar  warranty  commenc(;s  on 
the  date  that  title  is  conveyed  to  tlu; 
buyer,  the  date  that  construction  is 
compl(;te,  or  upon  occupancy, 
whichever  date  occurs  first. 

The  r(;gulations  regarding  lO-year 
j)roteclion  plans  wen;  promulgated 
more  than  20  years  ago,  and  because  of 
the  incr(;a.se  in  the  quality  of 
construction  and  the  .stringent 
requiri;ment.s  for  building  ins])ection.s 
jM’opo.sed  by  this  rule,  HUD  has 
dett;rmin(;d  that  l()-y(;ar  j)rot(;ction 
jdans  are  no  longer  necessary  to 
safeguard  FHA’s  Insurance  Fund. 
Reliance  on  in.sj)(;ction.s  p(;rforme(l  hv 
local  jurisdictions,  RCls,  or  other 
(jualified  individuals,  as  proposed  by 
this  rub;,  adecpiately  jnotects  the 
Insurance  F’und  and  .str(;amlin(;.s  F’HA's 
proc(;s.sing  r(;(purement.s.  In  fact,  in 
HDD’s  final  1990  rub;  that  follow(;(l  the 
1987  i)ro])o.sed  rule  and  (;.stahlish(;d  the 
10-y(;ar  prot(;ction  plan  r(;gulation.s, 
HUD.  at  the  final  rule  stage.  eliminat{;d 
projjo.sed  criteria  for  acceptability  of  a 
plan  on  the  basis  that  the  criteria 
removed  were  satisfactorily  addressed 
by  state  iu.sur(;r.s  and  HUD  did  not  need 
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to  impose  these  retpiirements.  adding  to 
the  hiirden  of  entities  seeking  HlJD's 
a])])roval  of  warranty  plans. ^  Therefore, 
from  tin;  outset  of  establishing  the 
warranty  plan  regulations,  it  was  never 
HDD’s  intention  to  duj)li(:ate 
re(]uirements  that  were  satisfactorily 
being  addresscsd  at  the  State  or  local 
lev(;l.  HDD,  however,  is  retaining  the 
r(!(piirement  that  tin;  Warranty  of 
Dompletion  of  (k)nstriiction  (form  HDD- 
t)2.'i44)  he  executed  by  the  builder  and 
the  huv(!r  of  the  home,  as  a  comlition  for 
FHA  mortgagi!  insurance.  The  warrantv 
of  completion,  as  the  title  indicates, 
addresses  homes  for  which  construction 
has  not  Ix'en  completed,  before 
committing  to  insure  a  loan  on  a  home 
that  has  not  yet  been  completed.  FHA 
nuiuires  a  signed  warranty  of 
completion.  The  lO-year  warranty  plan, 
as  has  been  di.scussed  in  this  ])reamhle, 
is  designed  to  protect  against 
construction  defects.  Again,  however,  it 
is  HDD's  position  that  the  (pialitv  of 
construction  and  more  stringent 
building  code  recpnrements  and 
insp(!Ctions  makes  the  1()-vear  warrantv 
plan  no  longer  necessary. 

Further,  removal  of  these  regulations 
is  consistent  with  the  President’s 
Fxecutive  ()rd(!r  Kt.'jti^,  entitled 
“Improving  Regulation  and  Regulatory 
R(!view.’’  signed  hv  the  President  on 
Januarv  IB.  2011,  and  published  on 
january  21, 2011,  at  7t)  FR  3B21.  This 
l-ixecutive  Order  nupiires  excuaitive 
agencies  to  analyze  regulations  that  are 
“outmoded,  ineffective,  insufficient,  or 
excessively  burdensome,  and  to  modifv. 
stniamline,  exj)and.  or  rej)eal  them  in 
accordance  with  what  has  been 
learned."  For  the  reasons  discaissed  in 
this  ])reaml)le.  HDD  has  determined  that 
the  requirement  of  a  lU-year  protection 
plan  for  high  LTV  mortgages  is 
outmoded  and  may  he  unnece.ssarily 


In  llu!  |)i'(!anil)lc!  lo  Iho  OcIoIk!!'  .5.  linal 

mil!,  mill  statod  as  follows:  “Tlu!  ni!|)artint!nl  has 
r(K:oiisitli!n!(l  its  position  |on  certain  plan 
acc(!ptal)ility  (:rit(!ria|  in  li^lit  of  these  and  similar 
comments  and  has  determined  to  continue  the 
existin}^  svstem  of  a{:ceptin^  I’lans  that  havi!  State 
approx  al.  This  means  that  Plans  will  not.  as  a 
st!parate  matter,  haxe  to  satisfx  the  independent 
criteria  formerlv  proposed  in  the  s(H:tions 
refi!n!nced  ahox  e.  .State  approxal  .siiixes  the  purpose 
of  those  noxx'  ahandoned  s(H:tions — ensuring  that 
Plans  haxe  adeipiate  llnancial  and  insuranci! 
hacking.  Kemoxal  of  these  st!ctions  also  has  the 
incidental  hen(!fit  of  (!liminating  a  potential 
administratixe  hurd(!n  on  both  lllll)and  Plan 
i.ssuers.  This  action  means  that  Plan  issuers  xvill  not 
have  to  furnish  the  information  that  xvould  have 
l)ei!n  re<|uiri!d  under  these  noxv-remox  ed  sections 
and.  cons(!(|uentfy.  IIUI)  xvill  not  have  to  exaluate 
each  suhmission  to  ensuri!  com|)liance  xvith  the 
regulatory  criteria.  IIUI).  along  xvith  homeowners, 
is  still  assurixl  of  the  financial  soundness  of  a  Plan, 
since  Plans  hacked  hv  insurance  companies  must 
demonstrate  th(!ir  acceptance  in  each  .State  in  xvhich 
they  are  doing  husiness."  (.See  .a.a  FR  at  •flttl?) 


costly  to  homohuyors  iind,  thorofon!, 
pro])os(;s  to  rttmovo  the  roguhttions. 

(A)n  form i i ig  C/i  migc 

This  rtilo  would  akso  jitnond  §2()3..')() 
to  ndloct  the  stattitory  chiingo  mado  hv 
HFRA  and  tlu;  rttmoval  of 
S!?  202.1  B(a)(:i)  and  2(K)-2()0  of  tlu; 
roguliitions.  Suction  202. 50(1] 

(“Fligihility  of  ruluihilitiition  loans”) 
cro.s.s-ruf(;r(;ncu.s  §  202.1  B(a)(2),  and 
hucausu  §  202.1B(a)(2)  is  h(;ing  rumovud, 
this  rub;  will  amund  §202. .'10(f) 
accordingly. 

IV.  Findings  and  (ierliiications 

Hogulatorv  Hoviow — Hxocutivo  Ordors 
12 am  and  13562 

Dndur  Fxucutivu  Order  12800 
(Regulatory  Planning  and  Review),  a 
detennination  must  ht;  made  whether  a 
regulatory  action  is  significant  <md, 
therefon;,  subject  to  review  hv  the  Office 
of  Management  and  Budget  (OMB)  in 
accordance  with  the  recpiirements  of  the 
order.  Executive  Order  12.'j02 
(lm])roving  Regulation  and  Regulatory 
Review)  directs  executive  agencies  to 
analyze;  regulations  that  an;  “outmoded, 
ineffective,  insufficient,  or  i;xcessivelv 
burdensome,  and  to  moelifv.  str(;amline, 
expand,  or  r(;p(;al  tlu;m  in  accordance; 
with  what  hies  he;e;n  le;arne;el.’’  Exe;e:utive; 
Oreler  12.')(>2  .else)  elire;e:ts  thiit  whe;re; 
relevant,  fe;asihle;,  and  e;e)n.siste;nt  with 
re;gulate)ry  ohje;e;tive;.s,  ienel  to  the;  e;xte;nt 
permitteel  by  law.  age;ncie;s  aie;  tee 
ielentifv  iind  e:e)nsiele;r  re;gulate)ry 
appre)ae:he;s  tluit  r(;ehee:e  hurelens  anel 
maintain  fle;xihility  anel  fre;e;ele)m  eef 
edueice  leer  the  puhlie:.  This  I’ule  was 
eletermineel  tee  he  a  “signifie:ant 
re;gulatory  ae:tion’’  as  elefineel  in  seedion 
2(f)  eef  Ex(;cutive  Oreler  12800  (iilthough 
iu)t  an  econe)mie;ally  signifie;ant 
re;gulate)rv  aedieen,  as  provieleel  under 
.seiedion  2(f)(1)  eef  the  Exeeaitive  Order). 

As  alre;iiely  eli.seai.sseel  in  this 
jireamhle.  this  rule;  weeulel  re;nu)ve 
eafiulitiefiis  em  cleesing  an  FHA-insureel 
mortgage  that  HDD  he;lie;ve;s  are;  nee 
leenger  ne;e;e;.ssary  and  that  aelel  tee  the 
e;le)sing  ])re)e;ess  unne;e:e;.ssarv  eexsts  for 
the  buyer.  As  eliscu.sse;el,  HlJD’s 
propeesal  to  remena;  the  lns|je;ede)r  Reester 
is  hase;el  een  the  re;e:e)gnitie)n  of  the; 
suffie:ie;ne:y  anel  ejuality  eef  inspe;edie)n.s 
eiiirrieel  eeut  ley  e;e;rtifie;el  in.spe;e;te)is  anel 
e)the;r  eiuiilifieel  indivieluals.  In 
proposing  to  remeeve  the;  re;(]uire;ment  for 
if  10-year  jereeteedieen  jeliin,  HDD  sidemits 
theft  in  the;  nuere;  tlum  20  ye;ars  since;  the; 
preemulgatieen  eef  the  10-ye;ar  |ereeteedieen 
jelan  re;gulatieens.  the  nee:e.ssity  eef 
reeejuiring  eaensumer  preeteedieen  jelans  has 
le;s.seau;el.  The  epiality  of  heeusing  anel 
huileling  te;chneeleegy  has  impreeveel 
signifieiantly,  as  has  the  jeroliferatieen  of 


meere;  unifeerm  huileling  e;eeele;s  anel 
huileling  ceede  e;nfeere:e;me;nt. 

HDD  eexpeeds  heeth  the  eliminatieen  eef 
the  niitional  Inspeeedor  Reester  anel  the 
eliminatieen  eef  the  10-ye;ar  wiirrantv  pliin 
tee  have;  e;ceeneemie:  benefits  <mel  eaests. 
Heewe;ve;r.  neither  the  ee;eeiuemie;  eaests 
neer  the;  he;ne;fits  of  the;  eliminatieen  eef  the; 
twee  re;eiuire;nu;nts  are;  greater  than  the; 
.$100  millieen  thresheelel  that  determines 
e;eaeneemie:  signifieamea;  unele;r  Ex(;cutive; 
Orelers  12800  anel  12.'e02.  By  eliminating 
the  natieenal  ln.spe;edcer  Reester,  HDD 
antici]eate;s  benefits  eef  aje]ereexiniate;ly 
$27,770  in  seivings.  By  eliminating  the 
10-ye;ar  warranty  re;quire;me;nt,  HDD 
antieijeatees  heneefits  in  the  feerm  eef 
approximately  $29. .'e  millieen  in  savings. 

Bonafils  and  Costs  of  Eliminating  the 
Inspector  Roster 

By  eliminating  the  Reesteer.  HDD 
helievees  that  this  rule  weeulel  expanel  the 
numlee;r  eef  inspeeedors  freem  whie;h 
leneleers  may  edueeese;  feer  the  insjeeeedieen  eef 
a  heeme;  where;  the  mortgifge  is  tee  he; 
insure;el  ley  FHA.  The  Ree.ster  has  a  teetal 
of  2,029  inspe;e:teers  (in  FY  2011,  HDD 
iuleieel  90  inspeedeers  itnel  29  have;  been 
iieleleel  in  FY  2012).  HDD  is  also  in  the 
preee.e;s.s  eef  remeeving  ineligible 
inspe;edeer.s  freem  the;  Reeste;r  anel 
antie:i]eate;.s  a  .signifie:ant  reeiuedieen  in 
inspe;edeers  upeen  e:eem]eleti(en  eef  this 
“swefeeje."  The;  KXi  is  an  inte;rnatieeni!l 
eerganization.  with  49  .state;s,  the  Distried 
eef  Deelumhia,  anel  the  D..S.  Virgin  Islanels 
having  adeejeteel  the;  IR(]  puhli.she;el  hv 
KXi.  By  aeleejeting  the;  IRC.  the 
juriseliedieens  have;  all  agre;e;el  that,  to 
perfeerm  the;  in.spe;edieen  of  such  c:oele;s, 
the;  inspeedeers  must  he;  e:ertifie;el  ley  the 
KXi  as  RCls.  It  is  neet  kneewn  how  many 
inspeeedeers  currently  listeel  on  the  Roster 
have  KXi  eleesignation,  or  how  many 
Reestiu'  insjeeedors  without  ICC 
deesignatieen  weeulel  earn  the  elesignatieen 
in  cereler  to  perfeerm  FHA  work. 

Altheeugh  theese  Roster  insjeteedors  who 
alre;ady  have  ICC  elesignatieen  weeulel 
lo.se;  the;  marke;ting  he;ne;fit.s  assoedateel 
with  being  listeel  een  the;  Ree.ster,  they 
weeulel  continue;  tee  he;  eligible  tee  peerfeerm 
FHA  insjeeedieens.  HDD  he;lie;ve;.s  that  the; 
eeverall  efieed  eef  remeeving  Reester 
ins])e;edeers  will  he;  tee  ine:re;ase;  the 
numher  of  e;eempe;tent  inspeeedeers,  sinex; 
insjeeedeers  e:urre;ntly  een  the;  Reester 
weeulel  nee  leenger  hiive  an  aelvantage  eef 
the;  exedusive  market  jeeeweer  eef 
inspeeeding  FHA-in.sure;el  heemees, 
e:eenveye;el  hv  the;  eairreent  Ree.ster 
re;e]uii’e;ments.  A  peessilele;  benefit  eef  the 
ine;re;aseel  edieeiea;  eef  insjeeeedeers  feer  the 
le;nele;r  is  that  the;  ceest,  whiede  is 
eairrently  ave;rage;el  tee  lee;  a]e]ere;ximate;ly 
$1,000,  may  lee;  elriveen  eleewn  ley  the 
incre;ase;el  ceemjeetition,  anel  those 
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savings  may  l)o  pa.ssed  on  to  the 
homeowners. 

In  addition.  IUJ13  anticipates  savings 
oi  a})proximately  $42,770  in 
administrative  costs  t'roin  cixising  to 
maintain  the  Roster.  To  successfully 
administer  the  program,  111)1)  must, 
among  other  administrative  duties,  hear 
the  costs  and  workload  as.sociated  with: 
(1)  The  review  and  verification  of 
applicant  (pialifications  for  placement 
on  the  Roster;  (2)  the  maintenance  of 
records  jiertaining  to  ajiplication. 
])lacement,  and  removal  from  the  Roster; 
(3)  the  monitoring  of  insjiector 
performance;  and  (4)  administrative 
proceedings  to  remove  poor  jierforming 
insjiectors  from  the  Ro.ster.  These  co.sts 
will  no  longer  accrue  once  this  ride 
becomes  effec:tive. 

As  a  matter  of  costs,  the  elimination 
of  the  Roster  would  affect  a  very  limited 
number  of  loans.  FHA  data  shows  that 
the  number  of  FHA-insured  properties 
that  would  require  an  inspection  by  an 
ROl  or  other  (pialified  individual  where 
an  RCl  is  unavailable  is  statistically 
insignificant.  These  are  the  jiroperties 
that  would  normally  go  to  inspectors 
from  the  Ro.ster.  Of  the  1  ,‘)4().()3‘)  loans 
inulor.sed  by  FHA  in  FY  2()()‘).  only 
2,t)75  (0.15  percent)  of  these  loans 
reipnred  the  use  of  a  Roster  inspei:tor. 

Of  the  1.740,307  loans  endorsed  bv  FHA 
in  FY  2010,  only  2,155  (0.1  percent)  of 
the.se  loans  re(|nir(!d  the  ii.se  of  a  Roster 
insjiector.  For  FY  2011.  only  085  out  of 
1,182,512  (0.00  percent)  endorsed  loans 
reipiired  the  use  of  a  Roster  insjiector. 

Moreover,  the  increased  ri.sk  of 
inadequate  insjiections  because  of  the 
elimination  of  the  Roster  is  r/e  minimis, 
if  any.  To  become  an  RCI.  apjilicants 
must  undergo  a  rigorous  examination 
and  certification  jirocess  that  is  more 
rohn.st  than  the  Inspector  Roster 
qualific:ation  process.  In  the  limited 
circumstances  where  an  RHl  is 
unavailable  in  a  particular  jnri.sdiction, 
the  jnofessional  (|ualifications  and 
length  of  experience  that  would  be 
reiinired  for  other  (jiialified  individuals 
are  sufficiently  high  thresholds  to 
mitigate  the  concern  of  inadeipiate 
insiiections. 

('liven  that  the  costs  of  eliminating  the 
Insjiector  Ro.ster  are  minimal  because  so 
few  loans  would  be  affected  and  that  the 
concern  of  inadeipiate  inspections  is 
mitigated  by  the  now  available 
alternatives  to  Roster  inspectors,  as 
conqiared  to  the  benefits  of  increased 
consumer  choice,  admini.strative 
.savings,  and  burden  reduction,  HUD 
believes  the  benefits  of  this  rule 
outweigh  the  minimal  costs. 


BtmnfUs  and  (iosts  of  Eliminating  tha 
lO-Yaar  Warrantv  Itacjniranwnt 

By  eliminating  the  lO-year  warrantv 
requirement,  homeowners  will  no 
longer  he  reipiired  to  pay  warranty 
premiums.  There  currently  are  18  FHA- 
apiiroved  warranty  i.ssners.  In  2010  and 
2011,  an  average  of  57,415  warranties 
were  issued,  with  an  average  warranty 
rate  ranging  from  $2.75  to  $3.75  per 
$1 .000  of  coverage.'*  A.ssnming  an 
average  coverage  of  $170,412  (2010 
average)  and  an  average  of  $3.00  jier 
$1,000  of  coverage,'’  the  total  savings  for 
homeowners  because  of  the  elimination 
of  the  warranty  reipiirement  is  jirojected 
to  approximate  $29.4  million. 

In  addition,  where  homeowners  with 
FHA-insured  mortgages  choo.se  to 
pnrcha.se  a  jirotection  plan,  the  FHA- 
apjiroved  warranty  i.ssners  would  have 
to  com])ete  with  other  warranty  issuers 
for  such  business.  The  current 
regulations  limit  the  choices  available  to 
homehnyers  to  tho.se  warranty  plan 
jiroviders  a])])roved  by  HUD  as  meeting 
the  regnlatorv  reijnirements. 

Homehnyers  would  nxq)  the  bmiefits  of 
heightened  market  com])etition,  as 
warranty  jiroviders  vie  for  their  husine.ss 
through  competitive  pricing  and 
expanded  warranty  coveragi;. 

As  noted  earlier  in  this  preamble, 
nujniring  protection  plans  increases,  in 
most  cases,  the  cost  of  buying  a  home. 
Builders  freipientlv  will  factor  in  the 
cost  of  a  lO-year  jirotection  plan  and 
this  increase  in  cost  adds  to  the  cost  of 
till!  home.  The  changes  projio.sed  bv  this 
rule  would  eliminate,  for  lenders  and 
homeowners,  the  costs  as.sociated  with 
this  regulatory  burden. 

In  addition,  the  elimination  of  the 
warranty  requirement  also  eliminates 
the  associated  paperwork  burden 
formerly  as.sociated  with  the 
reqinrement.  Assuming  again  the  2010- 
201 1  average  figure  of  57.41 5 
warranties,  with  0.10  burden  hours  for 
each  a])j)lication,  the  elimination  of  the 
warranty  reipiirement  saves  the  public 
an  additional  $132,000  in  burden  hours. 
And  finally,  HUD  has  to  review 
warranty  jilans  submitted  for  approval 
and  renewal  to  ensure  compliance  with 
the  regnlatorv  reipiirements  of 


■’lliis  inloniiiition  (l(!iiv(!S  Iroiii  IIUD's  .survijv  oi 
its  curnnit  wmnmiv  proviiUiis.  A  soiircli  on  tho 
lnl(!riii!l  lor  homo  warnmty  insiirtTS  ami  thoir  ralos 
ro\(!alo(l  that  ralos  ran^o  Irom  .SCSI)  to  .S7.5(l  |)(!r 
thousand,  annual  proniium.  dopondin^  upon  llu; 
valuo/amouni  ol  Iho  pro|)orty.  .Soo.  tor  (ixainph!, 
l}lll)://\vn\v.lirsln(rl)i!r.(:()m/(:onsimu‘r-iu)lic<i'i/. 

'■  Anothor  sonria;  on  homo  warrantv  pri(:inf> 
advis(!s  that  tho  avorago  cost  is  about  S;i  pm' 
thousand  ottho  .soiling  prico  ottho  homi!.  .Sis; 
btlp:/ /www.tcuov.com/DociHlin;^  tho  ltl'.  Markft/ 
llonw  Wdiranlws.pdf.  This  rato  is  closor  to  that 
hoing  chargod  hv  tho  homo  warrantv  providors 
cnrrontly  participating  in  FllA’s  program. 


§§  203. 200-203. 209,  while  also 
maintaining  the  online  list  of  qualified 
warranty  jiroviders.  The  co.st  to  HUD  of 
})roviding  this  administrative  service  is 
ajiproximately  $10,001.  In  sum.  the 
elimination  of  the  warranty  reipiirement 
represents  a  total  cost  .savings  to  the 
public  of  $29,352,015  in  warranty  cost 
+  $132,000  in  paperwork  burden  -t- 
.$10,001  in  admini.strative  co.sts  to  HUD. 
The  cost  of  eliminating  the  warranty 
requirement  is  that  consumers  may  be 
less  jnotected  from  construction  defec.ts. 
However,  as  discn.ssed  earlier,  the 
increased  quality  of  construction 
materials,  and  the  standardization  of 
building  codes  and  building  code 
enforcement,  protect  consumers  much 
better  now  than  when  the  warranty 
requirement  regulation  was  first 
promulgated.  Assuming  an  average 
coverage  of  $170,412  and  computed 
total  cost  .savings  of  $29,522,572.  174  of 
the  homes  impacted  by  the  elimination 
of  this  requirement  would  have  to  be 
foreclosed  upon,  due  to  the  financial 
inqiact  associated  with  construction 
])roblem.s.  for  the  co.st  savings  to  he 
outweighed  bv  the  costs  of  the 
elimination  of  the  warranty 
requirement.  HUD  believes  that  this  is 
very  unlikely.  Thus,  HUD  believes  that 
the  benefit  in  co.st  .savings  exceeds  the 
])otential  co.st  of  eliminating  the  lO-year 
warranty  requirement. 

The  docket  file  is  available  for  public 
insjiection  in  the  Regulations  Division, 
Office  of  Ueneral  Uinm.sel,  Department 
of  Housing  and  Urban  Development, 

451  7th  Street  S\V..  Room  10270. 
Washington.  DU  2()410-050().  Due  to 
security  measures  at  the  HUD 
Headquarters  building,  please  schedule 
an  appointment  to  review  the  docket  file 
by  calling  the  Regulation  Division  at 
202-402-3055  (this  is  not  a  toll-free 
luimber).  Individuals  with  speech  or 
hearing  impairments  mav  access  this 
number  via  TTY  by  calling  the  toll-free 
Federal  Relay  Service  at  800-877-8339. 

Paparw’ork  Hadnction  Act 

As  noted,  although  HUD  jiropo.ses  to 
remove  the  regulations  requiring  10-year 
protection  jilans  for  high  LTV  FHA- 
insured  mortgages,  it  is  retaining  the 
requirement  that  the  Warranty  of 
Uompletion  of  (Construction  (form  HUD- 
92544)  be  executed  by  the  builder  and 
the  buyer  of  the  home,  as  a  c.ouditiou  for 
FHA  mortgage  iusurauce.  The 
iuformatiou  collections  contained  in 
form  HUD-92544  have  been  a|)proved 
by  the  Offic.e  of  Management  and 
Budget  (OMB)  nuder  the  Faiierwork 
Reductiou  Act  of  1995  (44  U.S.U.  3.501- 
3520)  (FRA)  and  a.ssigued  OMB  control 
number  2502-0598.  The  annual 
rejiortiug  bnrdeu  of  this  iuformatiou 
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collection  is  estimated  at  478.758  hours 
and  no  burden  dollars,  and  this 
projXKseil  rulemaking  would  not  change 
the  estimated  Inirden  hours  lor 
continued  use  of  form  HlJD-t)2544. 

The  information  collection 
riHiuirements  contained  in  proposed 
§  21)0. 145(c).  which  would  codify 
i!xi.sting  nuiuirements  pertaining  to 
compliance  inspection  reports  (form 
111111-02051)  and  the  mortgagee's 
assurance  of  comjiletion  (form  IIUD- 


Information  collection 

Number  of 
respondents 

Frequency  of 
response 

Responses 
per  annum 

Burden  hour 
per  response 

Annual 
burden  hours 

Hourly  cost 

Annual  cost 

Inspector  Applications/ 
HUD-925631  (and 
copy  of  state  certifi¬ 
cation)  . 

1,000 

1 

1,000 

,50 

500 

S30 

$15,000 

Warranty  providers 
§203.202  . 

16 

*1 

8 

2.00 

16 

30 

480 

*  Every  2  years. 


02300).  have  herni  approviul  hy  OMB 
under  the  PRA  and  assigned  ()MB 
(Control  Niunlxa'  2502—0180.  Thi;  annual 
reporting  burden  of  this  information 
collection  is  estimated  at  1,084  hours 
and  no  burden  dollars,  and  this 
proposed  rulemaking  would  not  change 
the  (Estimated  burden  hours  for 
continued  use  of  these  forms.  HDD 
would  still  ex])ect  the  same  number  of 
inspections,  just  provided  hy  a  different 
.set  of  respondents  (i.e.,  RD.ls  and 


(]ualified  individuals,  as  oppo.sed  to 
Roster  inspectors). 

The  char!  Ixdow  rijpre.sents  the 
.savings  in  paperwork  burdens  projiosed 
in  this  rule.  By  (diminating  the  Inspector 
Roster,  inspectors  will  no  longer  submit 
applications  for  lllID’s  nwiew  and 
approval.  By  eliminating  the  warranty 
r(!(|uirement,  warranty  providers  will  no 
longer  need  to  submit  a))])lii;ations  for 
HDD's  review  and  approval. 


In  accordance  with  the  PRA.  an 
agency  may  not  conduct  or  sjionsor,  and 
a  per.son  is  not  required  to  respond  to. 
a  collection  of  information,  uidess  the 
collection  displays  a  currently  valid 
OMB  i;ontrol  number. 

lUi^uldtorv  Vldxihilitv  Act 

The  Regulatory  Flexibility  Act  (RFA) 

(5  D.S.C,.  (iOl  at  sccj.)  generallv  reipunis 
an  agency  to  conduct  a  regulatory 
flexihilitv  analvsis  of  anv  rule  subject  to 
notice  and  comment  rulemaking 
nuiuirements.  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  suh.stantial 
number  of  small  entities.  As  noted 
above  in  this  preamble,  this  jiroposed 
rule  is  a  ihiregulatorv  action  taken  hv 
HDD  that  will  alleviate  the  economic 
costs  borne  by  particijiants  in  the  FHA 
single  family  mortgage  insurance 
programs.  As  an  initial  matter.  HDD 
notes  that  the  RFA.  under  its  own  terms, 
applies  to  entities  and  not  to 
individuals.  The  procedures  and 
nuiuirements  for  placement  on  the 
Roster  apply  to  individual  inspectors, 
not  to  entiti(;s.  Accordingly,  the  RFA 
does  not  apply  to  the  Roster  component 
of  this  proposed  rule.  In  addition  to 
removing  the  Ro.ster  regulations.  HDD 
akso  proposes  to  remove  the  regulations 
nigarding  the  1()-year  protection  plans 
nuiuired  in  order  to  (lualifv  for  high  LTV 
FHA-insured  mortgages  as  a  condition 
of  closing  for  newly  constructed  single- 
family  homes.  As  discus.sed  in  this 
preamble,  removal  of  the  luuiuirement 
fora  lO-vear  protection  plan  would  ea.se 
burdens  on  lemlers  and  homebuilders 
and  does  not  preclude  borrowers  from 
purchasing  such  plans.  HDD  is 
removing  these  regulations  because  it 


has  deemed  they  an;  no  longer 
iKices.sary.  The  proposed  regulatory 
changes  recognize  the  sufficiency  and 
(luality  of  inspections  carritul  out  by 
local  jurisdictions  as  a  result  of  the 
building  iiermit  and  certification  of 
occujiancy  procii.sses.  I'hendbre,  the 
undersigned  certifies  that  this  ruh;  will 
not  have  a  significant  imjiact  on  a 
suh.stantial  nuinlMU' of  small  entities. 

Notwithstamling  HDD's  view  that  this 
rule  will  not  have;  a  significant  effect  on 
a  substantial  numher  of  small  entities. 
HDD  specifically  invites  comments 
regarding  anv  le.ss  burdensome 
alternativ(;.s  to  this  rule. 

EnvironinenidI  Impact 

This  proposed  rule  does  not  direct, 
provide  for  a.ssistance  or  loan  and 
mortgage  insurance  for,  or  otherwise 
govern  or  regidate.  real  property 
acijuisition,  disjiosition,  leasing, 
rehabilitation,  alteration,  demolition,  or 
new  construction,  or  establish,  revi.se,  or 
]irovide  for  .standards  for  construction  or 
i:onstruction  materials,  mamdactured 
housing,  or  occupancy.  In  addition,  jiart 
of  this  rule  changes  a  statutorily 
reijuired  and/or  di.scretionarv 
establishment  and  review  of  loan  limits. 
Accordingly,  under  24  C1'’R  5().lt)(c)(1) 
and  (c)(()),  this  rule  is  categorically 
exclmhul  from  environmental  review 
under  the  National  Ibiviroiimental 
Policy  Act  of  1‘)(it)  (42  D.S.C.  4321). 

Executive  Order  13132,  Eederalism 

Fxetadive  Order  13132  (entitled 
“Federalism”)  prohibits  an  agmicy  from 
publishing  any  nde  that  has  feihiralism 
imjilications  if  the  nde  either  imposes 
suh.stantial  direct  compliance  costs  on 
State  and  local  governments  and  is  not 


re(]idred  hy  .statute,  or  the  rule  preemjits 
State  law,  unless  the  agency  meets  the 
consultation  and  funding  reepdrements 
of  section  (i  of  the  Executive  Order.  This 
rule  will  not  have  federali.sm 
implications  and  would  not  im])o.se 
substantial  direct  compliance  costs  on 
State  and  local  governments  or  preem])t 
State  law  within  the  miuming  of  the 
Executive  Order. 

Unfunded  Mandates  Reform  Act 

'I’itle  II  of  tlu!  Dnfunded  Mandates 
Reform  Act  of  1995  (2  D.S.D.  1531- 
1538)  (DMRA)  establishes  requirements 
for  federal  agencies  to  assess  the  effects 
of  their  regulatory  actions  on  .State, 
local,  and  tribal  governments,  and  on 
the  private  sector.  This  rule  does  not 
im])o.se  any  federal  mandates  on  any 
State,  local,  or  tribal  governments,  or  on 
the  jirivate  sector,  within  the  meaning  of 
DMRA. 

Catalogne  of  Eederal  Domestic 
Assistance 

The  (Catalogue  of  Federal  Domestic 
Assistance  Numher  for  the  jirincipal 
FHA  single-family  mortgage  insurance 
])rogram  is  14.117. 

List  of  Subjects 

24  CER  Part  200 

Administrative  practice  and 
])rocedure.  Claims,  Equal  enqiloyment 
o])])ortunity.  Fair  housing.  Housing 
.standards.  Lead  jioisoning.  Loan 
])rogram,s-hou.sing  and  commuidty 
develoinnent.  Mortgage  insurance. 
Organization  and  functions 
(Government  agencies).  Penalties, 
Reporting  and  recordkeejiing 
nujuirements.  Social  Security, 
Dnemployment  comjjensation.  Wages. 
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24  CFR  Part  203 

Hawaiian  natives,  lioine 
ini])rovoment,  Indians — lands.  Loan 
programs — housing  and  communitv 
develo])inent.  Mortgage  insurance. 
Reporting  and  recordkee|)ing 
re(juirein(!nts.  Solar  energy. 

Ac:(:ordingly,  for  the  reasons 
discussed  in  tlie  ])reaml)le,  HUD 
pro])o.ses  to  amend  24  (d'R  jjarts  200 
and  203  to  Uiad  as  follows: 

PART  200— INTRODUCTION  TO  FHA 
PROGRAMS 

■  1 .  The  authority  citation  for  ))art  200 
c:ontinues  to  read  as  follows: 

Aiitlioritv:  12  ll.S.C.  1702-1715-Z-21:  42 

u.s.c.  :}5:5r>(d). 

■  2.  In  §  200.145,  add  paragraph  (c)  to 
read  as  follows: 

§200.145  Property  and  mortgage 
assessment. 

***** 

(c)  For  all  new  construction  as  well  as 
structural  repairs  and/or  renovations  of 
existing  properties,  to  the  extent  that  an 
ins])ection  is  rerpiinul  to  determine  if 
construction  cpiality  of  a  e)ne-  to  four- 
unit  jjroperty  is  acceptal)le  as  security 
for  an  FHA-insured  loan,  the  following 
nKiuirements  a])])ly: 

(1) (i)  In  areas  when;  local 
jurisdictions  ])rovide  hnilding  code 
enforcement  and  th(!  retjnisite 
doc:umentation,  the  lender  shall  i)rovide 
a  co])y  of: 

(A)  Tlie  hnilding  ])ermit,  or  its 
(uinivalent,  and  a  copy  of  the  certificate 
of  occupancy,  or  its  ecpiivalent;  or 

(B)  A  .satisfactory  ins|)ection  notice  for 
work  completed,  or  its  equivalent. 

(ii)  The  documentation  jirovided 
under  paragraj)!!  (c)(l)(i]  of  this  .section 
shall  he  considered  .satisfactory 
evidence  of  conijiletion  of  the  work. 

(2)  In  jurisdictions  that  do  not  provide 
building  code  enforcement  and  requisite 
documentation,  three  inspections  are 
retpured  for  new  construction.  For 
existing  con.struction,  onlv  one 
insjjection  and  certification  of  work 
comjjleted  for  rejjairs  and  renovations  is 
iHupiired.  F’or  both  new  and  existing 
construction,  the  lender  shall,  in  order 
to  ensure  compliance  with  FHA 
requirements: 

(i)  Select  a  Residential  Comhination 
ln.s])ector  (or  its  succes.sor  designation) 
certified  hy  the  International  Uode 
(knmcil  (or  its  succes.sor  organization) 
who  is  licen.sed  or  certified  as  a  home 
insjjector  in  accordance  with  the 
apj)lical)le  State  and  local  re(]nirement.s 
governing  the  licensing  or  certification 
of  those  jurisdictions  that  license  or 
certify  such  insjjectors  in  the  respective 
jurisdiction.  The  lender  shall  jnovide  a 


c(;rtification  from  such  inspector  that 
the  new  con.struction  and/or  structural 
re])air  or  renovation  work  is  completed 
satisfactorily  and  in  compliance  with 
anv  applical)le  building  code. 

(ii)  In  th(!  absence  of  such  Residential 
Uomhination  Inspector,  the  lender  shall 
obtain  an  inspection  performed  hv  a 
third  party,  who  is  a  registined  architect, 
a  profe.ssional  engineer,  or  a  tradesman 
or  contractor,  and  who  has  met  the 
licensing  and  bonding  requirements  of 
the  State  in  which  the  propertv  is 
located.  The  lender  shall  provide  a 
certification  from  such  insj)ector  that 
the  ins])ector  is  licen.sed  and  homhul 
under  applicable  State  law.  and  that  the 
new  construction  and/or  structural 
rejjair  or  renovation  work  is  completed 
satisfactorily  and  in  conqjliance  with 
any  a})j)licahle  hnilding  code. 

■  3.  Remove  the  undesignated  center 
heading  “FHA  Inspector  Roster"  and 
§§200.1 70-1 72. 


Haled:  )amiarv  8,  2013. 

(Inrol  |.  Cialante 

Assistant  Secretary  for  llousiii}’-  Federal 
lloasin;^  (knnmissioner. 

|FK  Doc.  2()l.3-02(i(iH  FiUid  «:4.'j  :im| 

BILLING  CODE  4210-67-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  54 
[REG-120391] 

RIN  1545-BJ60 

DEPARTMENT  OF  LABOR 

Employee  Benefits  Security 
Administration 

29  CFR  Part  2590 
RIN  1210-AB44 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

45  CFR  Parts  147, 148,  and  156 
[CMS-9968-P] 

RIN  0938-AR42 

Coverage  of  Certain  Preventive 
Services  Under  the  Affordable  Care 
Act 

agency:  Internal  Revenue  Service. 
Department  of  the  Treasury:  Em])lovee 
Benefits  Security  Administration, 
Department  of  Labor;  Centers  for 
Medicare  &  Medicaid  Services, 
Dejiartment  of  Health  and  Human 
Services. 

ACTION:  Proposed  rules. 

SUMMARY:  This  document  propo.ses 
amendments  to  rules  regarding  coverage 
for  certain  ]ireventive  services  under 
.section  2713  of  the  Public  Health 
Service  Act,  as  added  hy  the  Patient 
Protection  and  Affordable  Care  Act.  as 
amended,  and  incorporated  into  the 
Employee  Retirement  Income  Set:uritv 
Act  of  15)74  and  the  Internal  Revenue 
Code.  Section  2713  of  the  Public  Health 
Sm  vice  Act  iHupiinis  coverage  without 
cost  sharing  of  certain  preventive  health 
.services,  including  certain  contraceptive 
.services,  in  non-exempt,  non- 
grandfathered  group  health  plans  and 
health  insurance  coverage.  The 
propo.sed  rules  would  amend  the 
authorization  to  exempt  group  health 
plans  established  or  maintained  hy 
certain  religious  eiujiloyers  (and  group 
health  insurance  coverage  jirovided  in 
connection  with  such  jilans)  with 
respect  to  the  recpiirement  to  cover 


PART  203— SINGLE  FAMILY 
MORTGAGE  INSURANCE 

■  4.  The  authority  citation  for  jiart  203 
continues  to  read  as  follows: 


Authority:  12  ll.S.C.  1705).  1710.  171.51). 
1715z-1(i,  and  1715u:  42  U.S.C.  3535((1). 

§203.18  [Amended] 

■  5.  Ill  §  203.18,  remove  ])aragraph  (a)(3) 
and  redesignate  jiaiagraph  (a)(4)  as 
paragraph  (a)(3). 

■  0.  In  §  203.50,  revise  jiaragiaph  (f)(1) 
to  read  as  follows: 

§203.50  Eligibility  of  rehabilitation  loans. 


(1) 


(l)(i)  The  limits  jirescrihed  in 
§  203.18(a)(1)  (in  the  case  of  a  dwelling 
to  he  occupied  as  a  piincipal  residence, 
as  defined  in  §  203.18(f)(1)); 

(ii)  The  limits  prescribed  in 

§  203.18(a)(1)  and  (3)  (in  the  ca.se  of  a 
dwelling  to  he  occujiied  as  a  secondary 
residence,  as  defined  in  §  203.18(f)(2)); 

(iii)  85  percent  of  the  limits 
prescribed  in  §  203.18(c),  or  such  higher 
limit,  not  to  exceed  the  limits  .set  foith 
in  §  203.18(a)(1).  as  Commissioner  may 
jirescrihe  (in  the  ca.se  of  an  eligible 
nonocciqiant  mortgagor  as  defined  in 
§203.18(11(3)); 

(iv)  The  limits  pre.scrihed  in 
§203.1 8a,  ha.sed  upon  the  sum  of  the 
estimated  cost  of  rehahililatioii  and  the 
C.ommissiouer’s  estimate  of  the  value  of 
till!  ])roperty  before  rehabilitation;  or 
***** 

§§203.200  through  203.209  [Removed] 

■  7.  Remove  the  undesignated  center 
heading  “Insured  Ten-Year  Protection 
Plans  (Plan)”  and  §§203.200  through 
203.205). 
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coiitraeoptive  services.  The  ])rc)posed 
rules  would  also  e.stablish 
acconuuodatious  for  group  luudth  plans 
established  or  maintaiiUHl  by  eligible 
organizations  (and  group  health 
in.suraiu;e  covt;rag(!  oilenal  in 
connection  with  such  ])lans).  including 
.student  health  insurance  coverage 
arranged  by  eligible  organizations  that 
are  religious  institutions  of  higher 
education.  'I'liis  document  al.so  |)roi)oses 
related  amendments  to  regulations 
conc(;rning  excijpted  hemdits  and 
Affordable  Insurance  Exchanges. 

DATES:  (Comments  are  due  on  or  hefon; 
April  8.  2013. 

ADDRESSES:  In  commenting,  please  refer 
to  file  code  (iMS-OOOH-P.  Hecaust;  of 
.staff  and  resource  limitations,  the 
I)(^l)artments  cannot  accept  comments 
by  facsimile  (FAX)  transmission. 

You  may  submit  comments  in  one  of 
four  ways  (please  choose  only  one  of  the 
ways  listed): 

1.  Hlactronicdllv.  You  mav  sid)mit 
electronic  comments  to  http:// 
www.rcgulations.gov.  Follow  the 
“.Submit  a  comment"  in.structions. 

2.  liy  lid^iihir  Mail.  You  may  mail 
written  comments  to  tin;  following 
addniss  only:  (’.enters  for  Medicare  it 
Medicaid  Services.  Departnuait  of 
Health  and  Human  .Services.  Attention: 
(;M.S-‘)‘)n8-F.  F.O.  box  8013,  baltimore. 
Ml)  21244-18.50. 

Please  allow  sufficient  time  for  maihid 
comments  to  hi;  received  before  the 
clo.se  of  the  comment  |)eriod. 

3.  liv  I/xprcss  or  Overnight  Moil.  You 
may  semd  written  comments  to  the 
following  address  only: 

(iemters  for  Medican?  R-  Medicaid 
.Services.  D(!partment  of  Health  and 
Human  .Services.  Attention:  (iM.S-99()8- 
P.  Mail  .Stop  (M-2(j-()5.  7500  .Security 
boulevard,  baltimore.  MI)  21244-1850. 

4.  Bv  Hand  or  Conrier.  You  may 
deliver  (hy  hand  or  courier)  your  written 
comments  to  the  following  addre.sses 
only: 

a.  For  delivery  in  Washington,  DCi — 
(Centers  for  Medicare  R  Medicaid 
.Services.  Department  of  Health  and 
Human  .Services.  Room  445-(;,  Hubert 
H.  Humj)hrey  building,  200 
Independence  Avenue  .SW., 

Washington.  I)(]  20201. 

because  access  to  the  interior  of  the 
Hubert  H.  Hum|)hrey  building  is  not 
niadily  available  to  ])ersons  without 
federal  govtunment  identification, 
commenters  are  (mcouraged  to  leave 
their  comments  in  the  (’.emters  for 
Medicare  R  Medicaid  .Services  dro]) 
slots  located  in  the  main  lobby  of  the 
building.  A  stamp-in  clock  is  available 
for  persons  wishing  to  retain  a  proof  of 
filing  hy  stamj)ing  in  and  retaining  an 
extra  copy  of  the  comments  being  filed. 


1).  For  deliv(;ry  in  baltimore.  MI) — 
(ienters  for  Medicare!  R  Meidicaid 
.Services.  Department  of  Health  and 
Human  .Services.  75(H)  .Securitv 
boulevard,  baltimore.  Ml)  21244-1850. 

If  you  intend  to  deliver  your 
comments  to  the  baltimore  addniss.  call 
(410)  780-0004  in  advance!  te)  se;he!ehde! 
ye)ur  arrival  with  one  of  e)ur  staff 
memhe!rs. 

De)  not  imiil  e:omme!nts  tee  the 
adelre!S.se!S  inelie;ate!el  as  a])|)re)])riate!  leer 
hanel  e)r  e;e)urie!r  ele!live!ry  he!e:au.se!  then' 
may  he!  ele!lay(!d  anel  re!e:e!ived  afte!r  the 
e:le)se!  e)f  the  e:e)mme!nt  pe!rie)el. 

Fe)r  infe)rmatie)n  em  vienving  publie: 
e:e)mme!nts,  sen!  the  be!ginning  e)f  the 
SUPPLEMENTARY  INFORMATION  seiction. 

FOR  FURTHER  INFORMATION  CONTACT: 

Iae:e)h  Ae:ke!rman.  Ce!nte!rs  feer  Meelie:are!  R 
Meelie:aiel  .Se!rvie:e!s  (CiM.S),  De!])artme!nt 
of  He!alth  anel  Human  .Se!rvie:e!s  (HH.S),  at 
(410)  780-1505.  Amy  Turner  e)r  beHh 
baum,  Finpleeveu!  benefits  .Se!e;urity 
Aehninistration  (Fb.SA),  De!partme!nt  e)f 
Laben-.  at  (202)  003-8335. 

Karen  ben'in.  Internal  Revemue  .Servie;e! 
(IR.S).  De!|)arlme!nt  of  the  Treiasurv.  at 
(202)  027-0030. 

Onstoiner  Service  Information: 
Inelivieluals  inte!n!ste!d  in  obtaining 
informatie)!!  fre)m  the  De!|)artment  e)f 
bahe)r  e;e)ne;e!rning  emjehjynuint-ha.seel 
henillh  e;e)ve!rage!  laws  may  call  the  Fb.SA 
Te)ll-Fre!(!  Heetliiu!  at  l-80(i-444-Fb.Sy\ 
(3272)  e)r  visit  the!  De!partme!nt  e)f  Fabe)r’s 
We!b  site  (\v\v\v.doI.gov/ehsa).  In 
aelelitieen.  infe)rmalie)n  from  HH.S  on 
])rivate!  he!alth  insurane:e!  e:e)ve!rage!  e:an  he 
fe)unel  een  (IM.S’s  Wed)  site 
(www.cciio.cins.gov),  anel  infe)rmatie)n 
e)n  health  care  refejiin  e:an  be!  founel  at 
WWW. iiealthCare.gov. 

SUPPLEMENTARY  INFORMATION: 

Inspection  of  Public  Comments:  All 
e;omme!nts  re:e;e!ive!el  before  the  e;le)se  e)f 
the  e;onmu!nt  perie)el  are  available  fe)r 
viewing  by  the  ])ublic.  ine;lueling  any 
])e!rsonally  ielentifiable  e)r  confielential 
business  infe)rmatie)n  that  is  ine:hule!el  in 
a  e;e)mment.  The!  Dejjartments  post  all 
e:e)mments  re!e:e!iveel  befejre!  the  e:le)se!  e)f 
the  e;e)mment  perieeel  on  the  feellenving 
Wed)  site  as  .se)e)n  .is  peessihle  after  they 
have  been  re)e:e!ive!el: 

www.regidations.gov.  Feelleew  the!  .se!are:h 
instrue:tie)ns  een  that  Web  site  te)  vie!w 
publie;  e;e)mments. 

(]e)mme!nts  re!e:e!ive!el  timely  will  alse) 
be!  available  ie)r  publie:  inspe!e:tie)n  as 
they  are  re!e;eive!d.  generally  be!ginning 
apjeroximately  threu!  we!e!k.s  after 
publie:atie)n  e)f  a  ele)e:ume)nt.  at  the! 
lie!ade]uarle!rs  e)f  the  Centers  fe)r  Meelicare 
R  Me!elie:aiel  .Se!rvie:e)s,  7500  .Se!e;uritv 
boidevarel,  baltimeere.  Marylanel  21244. 
Me)nelay  through  Frielay  of  eae:!)  we!e!k 
fre)m  8:30  a.m.  te)  4:00  ]).m.  I’o  se:heehde 


an  a])])ointment  te)  view  ])ublie; 
e:e)mments.  e:all  (800)  743-3051. 

I.  background 

riu!  Patie!nt  Pre)te!e;tie)n  <mel  Aife)relable! 
(kire!  Ae;t  (Pub.  F.  111-148)  was  e!nae:te!el 
e)n  Mare:h  23,  2010,  anel  ameneled  by  the 
Heuilth  Care  anel  Felue:ation 
Re!e:e)ne:iliatie)n  Ae;t  e)f  2010  (Pub.  F.  1 1 1  — 
152)  on  Mare:h  30.  2010.  The!.se!  statutes 
are  re!fe!rre!el  te)  e;e)lle!e:tive!ly  as  the 
Affe)relable!  Care  Ae:t.  The  Affe)relable 
Care!  Ae:t  re!organize!s.  amends,  and  aelels 
te)  the  pre)visie)ns  e)f  part  A  e)f  title  XXVII 
e)f  the  Puhlie:  Hemlth  .Se!rvie:e!  Act  (PHS 
Ae:t)  re!lating  to  gre)U])  he!alth  plans  anel 
he!alth  insurane;e  issue!rs  in  the  gre)up 
anel  inelivielual  markers.  The  Affe)relable 
Care  Ae:t  aelels  .se!e;tie)n  715(a)(1)  to  the 
Employe)e  Retirement  Ine;ome!  .Se)e:urity 
Ae:t  of  1074  (ERFSA)  and  se!ction 
0815(a)(1)  to  the  Internal  Revenue  (ieeele 
(Coele)  te)  ine:ori)orate  the  pre)visie)ns  of 
part  A  e)f  title!  XXVll  of  the!  PHS  Ae;t  inte) 
ERFSA  and  the  (ioele.  anel  te)  make  them 
applie:able!  te)  group  he)alth  plans.  The 
PH.S  Ae:t  se!e:lie)ns  ine;e)rporate!d  hy  the!se! 
re!fe!re!ne:e!S  are  se!e:tie)ns  2701  thre)ugh 
2728. 

.Se!e;tie)n  2713  e)f  the  PH.S  Ae:t.  as  aeleleul 
by  the  Afforelahle  Care  Ae:t  anel 
ine:e)rpe)rate!el  inte)  ERFSA  anel  the  Ceeeh), 
re!eiuire!s  that  neen-granelfathereel  greenp 
he!alth  plans  anel  heealth  insurane:e 
issue!rs  offering  neen-granelfathea'eel 
gre)up  e)r  inelivielual  health  insurane:e! 
e.eeverage  ])re)viele!  henefits  for  e:ertain 
l)re!ventive!  health  servie:e!s  withe)ut  the 
im])e)sitie)n  e)f  e;e)st  sharing.  The!se! 
preveuitive  he:alth  .se!rvie;e!s  ine:lude!.  with 
re!S])e!e;l  te)  we)me!n,  ])re!ve!ntive!  e:are!  anel 
.se:re!e!nings  as  jereevieleel  feer  in 
e:e)mprehe!nsive  guidelines  suj)})e)rteel  bv 
the  Health  Re!se)ure;es  anel  .Se!rvie:es 
Aehninistration  (HR.SA). 

'file  Departments  of  Heialth  and 
Human  .Se)rvie:es  (HH.S).  Fabor,  and  the 
Treiasurv  (e:e)llee:tively,  the  Deipartments) 
publisheul  interim  final  rules  with  a 
reupuist  for  e:e)mments  implememting 
.se!e:tie)n  2713  of  the  PH.S  Ae:t  in  the  Julv 
10,  2010  Federal  Register  (75  FR  41720) 
(2010  inter  im  final  rules).  Among  either 
things,  the  2010  interim  final  rules 
])rovide  that  a  ])lan  or  issuen’  must 
proviele  ceiveiiage,  without  e:e)st  sharing. 
fe)r  e:e!rtain  nenvlv  reKieiinmemeleel 
jireventive  heialth  .se!rvie:e)s  starting  with 
the  first  plan  yeiar  (or,  in  the  inelivielual 
marked,  polie:y  year)  that  he!gins  e)n  or 
.liter  the  date  that  is  one  year  after  the 
date  on  whie:h  the  reuiommenelatiein  e)r 
guideline)  is  issueel.' 

On  August  1. 2011,  HR.SA  aeleejeteel 
anel  releiaseel  guieleliiuis  feer  women’s 
])re!ve!ntive!  se!rvie;e!s  based  een 


'  2(>  CFK  ,")4.<)Hl.'')-27  i:iT(l))(l):  2!)  CFK  2.')>)l).71.'i- 
27i:i(l))(l);  45  CFR  147.i:i0(l))(l ). 
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recommeiulations  of  the  independcait 
Institute  of  Medicine,  wliicli  had 
undertaken  a  review  of  the  scientific 
and  medical  evidence  on  women’s 
pr(;v(;ntive  services  (Women’s 
I’revenlive  .Services:  Rcuiuinal  Health 
Plan  Coverage  Cuidelines,  or  HR.SA 
Cuidelines).-  As  rehjvant  here,  the 
I  IR.SA  Cuithdines  include  all  h'ood  and 
Drug  Administration  {FnA)-a])proved 
c:ontraceptive  methods,  sterilization 
j)rof:edures,  and  patient  education  and 
counseling  for  all  women  with 
r(!])roductiv(!  caj)acity.  as  jjrescrihed  hy 
a  health  care  provider  (collectively, 
contraceptive  services).  ‘  Accord inglv. 
under  section  2713  of  the  PlhS  Act  and 
the  2010  interim  final  rules,  non- 
grandfathered  grouj)  health  ])lans  and 
health  insurance  issuers  offering  non- 
grandfathered  groujj  or  individual 
health  insuranc;e  coverage  are  retjuired 
to  provide  coverage  without  co.st  sharing 
of  women’s  priiventive  health  services, 
including  contraceptive  servic(!s, 
consistent  with  the  HR.SA  Guidelines  in 
plan  years  (or,  in  the  individual  market. 
j)olicy  years)  beginning  on  or  after 
August  1,  2012,  exce))t  as  discussed 
later  in  this  section. 

(iontemjK)raneous  with  the  issuance 
of  the  HR.SA  Cuidelines,  the 
Departments  amended  the  2010  interim 
final  rules  (70  FR  40021)  (2011  amended 
interim  final  rules).  The  amendment 
provided  HR.SA  with  the  authoritv  to 
exempt  group  health  ])lans  established 
or  maintained  hy  religious  em])loyers 
(and  group  health  insurance  coverage 
provided  in  connection  with  such 
plans)  from  the  recpiirement  to  cover 
contraceptive  services  pursuant  to  the 
URSA  Guidelines.'*  The  2011  amended 
interim  final  rules  specified  that,  for 
purposes  of  this  exemption,  a  religious 
emjjloyer  is  one  that:  (1)  Has  the 
inculcation  of  religious  values  as  its 
purpose;  (2)  primarily  employs  jiersons 
who  share  its  religious  tenets:  (3) 
j)rimarily  serves  persons  who  share  its 
ndigious  tenets:  and  (4)  is  a  nonjjrofit 
organization  described  in  section 
0033(a)(1)  and  (a)(3)(A)(i)  or  (iii)  of  the 
("oile.  .Section  0033(a)(3)(A)(i)  and  (iii) 
of  the  Code  refers  to  churches,  their 
integrated  auxiliaries,  and  conventions 
or  associations  of  churches,  as  well  as 
to  the  exclusivelv  religious  activiti(;s  of 
any  religious  order.  HR.SA  exerci.sed  this 
authority  in  the  HR.SA  Cuidelines  such 
that  grou])  health  ])lans  established  or 

-llio  MK.SA  Cuidoliiuis  ar(!  availalili!  al;  hl\\r.// 
\vniv.lirs(i.}inv/\\onunts<^iii(li-liniys. 

‘lliis  o.xcludos  s(!rvi(;os  ridatiii*:  to  a  nian'.s 
mproductivc!  capacity,  such  as  vasuctoiiiics  and 
condoms. 

■' riio  21)1 1  ainondnd  intmim  linal  ndos  worn 
issued  and  niioctivo  on  August  1 . 21)1 1.  and 
pnhiishod  on  .August  :i.  21)11. 


maintained  by  these  religious  employers 
(and  group  health  insurance  coverage 
provided  in  connection  with  such 
jiliins)  are  exenijit  from  the  I'etjuirement 
to  cover  contraceptive  sei  vices. 

On  f’el'i'iiary  10,  2012,  the 
De])iirtments  issued  fiiiiil  rules  that 
ttdopted  the  definition  of  religious 
employer  in  the  2011  amended  interim 
final  rules  for  ]nirpo.ses  of  the 
exemption  Irom  the  retiuirement  to 
cover  contniceptive  .services  (2012  final 
rules). (Contemporaneous  with  the 
isstiance  of  the  2012  final  rules,  HITS, 
with  the  agreement  of  the  Depaitments 
of  Labor  and  the  Treasury,  issued 
guidance  estahlishing  a  temporary 
enforcement  safe  harbor  for  group 
health  plans  established  or  maintained 
by  certain  nonprofit  organizations  that 
have  religious  objections  to 
contracejitive  coverage  (and  any  grou}) 
health  insurance  covenige  provided  in 
connection  with  such  ])lans).'’ 

The  guidiuice  jirovides  that,  under  the 
temporary  enforcement  safe  harbor,  the 
Dejiartments  will  not  take  any 
enforcement  action  against  an  eni])loyer. 
grtntp  health  plan,  or  health  insurance 
i.ssuer  for  failing  to  cover  some  or  all 
recommended  contraceptive  .services  in 
a  non-grandlathered  group  health  plan 
(or  any  grotip  health  insurcince  coverage 
provided  in  connection  with  such  a 
plan)  where  the  plan  is  established  or 
mainttiined  by  an  organization  meeting 
all  of  the  following  criteria: 

•  The  orgtmization  is  organized  and 
o])erates  as  a  non])rofit  entity. 

•  iM’oin  Februtiry  10,  2012,  onward, 
the  group  health  ])hm  established  or 
maintained  by  the  organization  has 
consi.stently  not  covered  all  or  the  .same 
subset  of  recommended  contniceptive 
services,  consi.stent  with  any  applicable 
state  law,  hecau.se  of  the  religious  beliefs 
of  the  organization. 

•  The  grouj)  health  plan  established 
or  maintaineil  by  the  organization  (or 
another  entity  on  behalf  of  the  plan, 
sucli  as  a  health  insurance  i.ssuer  or 
third  jjarty  administrator)  provides  to 

‘■llic!  21)12  limil  riilos  wiiro  piihlisimd  iin 
FiTniarv  l.S.  21)12  (77  FK  fi72r)). 

'■Cuidantx!  (in  llin  I'amporarv  FnlorcciiKml  .Side 
llarlior  fnr  Cnrtain  Fanploynrs.  Croup  lloalth  I’lan.s. 
and  Croup  Hoidtii  In.snranco  issnors  witli  KospocI  to 
tin;  Kociuiromonl  to  Covor  C:ontra(:(!pliv(!  .Sorvicos 
WithonI  Cost  .Sharing  lindor  .Suction  27i:i  ol  lliu 
I’ulilic  lluidth  .Survicu  Act.  .Suction  71.'i(a)(l)  ot  tliu 
I'anplovuu  KutiruniunI  Incoinu  .Suciirilv  Act.  and 
.Suction  !IK1.S(a)(1)  ol  lliu  Inturiiid  Kuvunnu  Codu. 
issued  on  l•'ul)rnarv  It).  21)12.  and  ruissnud  on 
.August  Ui.  21)12.  Availalilu  al:  bHpJ/cciio.cms.ffni 
rcs(nir<:t!s/lili;s/i)r(!V-si‘nii:(;s-<’iii(l(in<:r- 
081521)  12. pdf.  lliu  guidancu.  as  ruissnud  on  August 
I.S.  21)12.  clarilius.  among  olliur  things.  Iliat  group 
huallli  plans  that  took  somu  action  huloru  F'uliruary 
H).  21)12.  to  Irv.  without  success,  to  exclude  or  limil 
contraceptive  coverage  are  not  ])reclnded  Irom 
eligihilitv  for  the  safe  harhor. 


particijiants  a  notice  indicating  that 
some  or  all  contraceptive  .services  will 
not  he  covered  under  the  ])lan  for  the 
first  plan  year  beginning  on  or  after 
yXugust  1. 2012,  as  set  forth  in  the 
guidance. 

•  The  orgcinization  self-certifies  that  it 
.satisfies  the  foregoing  three  criteria  and 
documents  its  self-certification,  as  set 
forth  in  the  guidance. 

The  tem])orarv  enforcement  safe 
harhor  is  also  available  for  insured 
student  health  insurance  coverage 
arranged  by  non|)rofit  institutions  of 
higher  education  with  religious 
objections  to  contraceptive  coverage  that 
similarly  meet  the  four  criteria.^ 

I'he  temporary  enforcement  safe 
harbor  is  in  effect  until  the  fir.st  plan 
year  that  begins  on  or  after  August  1. 
2013.  The  Departments  committed  to 
rulemaking  during  this  l-year  .safe 
harhor  period  to  provide  women  with 
contraceptive  coverage  without  co.st 
sharing  as  required  by  section  2713  of 
the  FHS  Act.  while  protecting  certain 
additional  organizations  from  having  to 
t;ontract.  arrange,  pay,  or  refer  for  anv 
contraceptive  coverage  to  which  they 
object  on  religious  grounds. 

'Die  first  step  toward  realizing  these 
])olicy  goals  was  an  advance  notice  of 
proposed  rulemaking  (ANFRM) 
published  on  March  21,  2012  (77  FR 
lO.'jOl).  The  ANFRM  |)re.sented  ])otential 
(iiqiroaches  and  solicited  comments  on 
alternative  ways  to  fulfill  the 
reejuirements  of  section  2713  of  the  FILS 
Act  when  health  coverage  is  established 
or  maintained  by  eligible  organizations, 
or  arranged  by  eligible  organizations 
that  are  religious  institutions  of  higher 
education."  with  religious  objections  to 
contracejitive  coverage.  The  90-day 
comment  period  on  the  ANFRM  closed 
on  June  19.  2012. 

The.se  jirojiosed  rules  mark  the  next 
stej)  in  the  jiroceiss.  The  projiosed  rules 
would  make  two  jirincijial  changes  to 
the  jireventive  services  coverage  rules  to 
jirovide  women  contracejitive  coverage 
without  co.st  sharing,  while  taking  into 
account  religious  objections  to 
contracejitive  services  of  eligible 
organizations,  including  eligible 

'.S'f’c  limil  rule  on  .student  heallli  insurance 
(:(iveraf>e  pulilislied  liy  HH.Son  .March  21.  21)12  (77 
FK  llid.Sliaiul  lli4.S7). 

“In  llie.se  projiosi'd  rules,  anv  proposed 
accommodation  specilic  to  a  religious  institution  ot 
higher  education  is  intended  to  accommodate  the 
relieious  institution  ot  hieher  education  only  with 
respect  to  its  arrangement  ot  student  health 
insurance  coverage.  With  respect  to  the 
esiahlishmeni  or  maintenance  ot  a  ^roup  health 
|)lan  hv  a  reliaious  institution  ot  hiaher  education, 
the  religious  institution  ot  higher  education  is 
intended  to  he  accommodated  the  same  wav  as  any 
other  religious  organization  that  has  estahlished  or 
maintained  a  group  health  plan. 
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organizations  that  are  religious 
institutions  of  higher  education,  that 
(establish  or  maintain  or  arrange  health 
coverage.  First,  the  ])ro|)osed  rules 
would  amend  the  criteria  for  the 
religions  emplover  exemptit)!!  to  ensure 
that  an  otherwi.se  exempt  employer  plan 
is  not  di.s(|naliried  h(!caiise  tin; 
emj)lover’s  purpo.ses  extend  heyond  the 
inculcation  of  religions  valiuis  or 
l)(!canse  the  employer  serves  or  hires 
people  of  different  religions  faiths. 
.Siicond.  the  proposed  rules  would 
establish  accommodations  for  health 
coverage  e.stahlished  or  maintained  by 
eligible  oi'ganizations.  or  arranged  by 
eligible  oi’ganizations  that  are  religious 
institutions  of  higher  education,  with 
religious  objections  to  contraceptive 
coverage.  The  projiosed  rules  also 
propo.se  related  amendments  to  other 
rules,  consistent  with  the  jiroposed 
accommodations.  The  Dejiartments 
intend  to  finalize  all  such  projio.sed 
amendments  before  the  end  of  the 
temjiorarv  enforcement  safe  harbor. 

(Comments  are  wcdcome  on  anv  aspect 
of  the  proposed  rules,  including  on  how 
best  to  provide  women  with 
contraceptive  coverage  without  co.st 
sharing  as  niquired  by  section  2713  of 
the  PIKS  Act.  while  protecting  eligible 
organizations  from  having  to  contract, 
arrange,  pay,  or  rider  for  any 
contraceptive  coverage  to  which  they 
object  on  religions  grounds. 

II.  Overview  of  the  Public  Comments  on 
the  Advanc:e  Notif:e  of  Proposed 
Rulemaking 

The  Departments  received 
ajiproximately  200. ()()()  comments  in 
response  to  the  ANPRM.  Commenters 
representeil  a  wide  \'ariety  of 
.stakeholders,  including  religious 
groujjs:  religiously  affiliated  educational 
institutions,  health  care  organizations, 
charities,  and  a.ssociations;  civil  rights 
organizations;  consumer  groups;  grou]) 
health  j)lan  spon.sors  and 
administrators;  third  party 
administrators  and  other  plan  service 
])roviders;  health  insurance  i.ssners;  law 
and  inihlic  policy  organizations;  slates; 
.secular  organizations;  jirixate  citizens; 
and  women's  rights  and  reproductive 
health  advocacy  organizations. 

(lomments  addressed  both  the 
religious  emjilover  exenqjtion  and  the 
suggested  accommodations,  among 
other  i.ssues.  Although  the  Departments 
do  not  separately  address  each  comment 
received,  the  significant  issues  raised  in 
the  comments  are  summarized  in  this 
.section.  The  Deiiartments  considered 
the.se  comments  in  developing  the 
policies  in  these  propo.sed  rules. 


A.  (A)ninwnts  on  tho  noli;^ioiis  Eniplovoi 
Exoinpiion 

Some  commenters  assertiMl  that  the 
definition  of  religious  enqilover  as 
formulated  in  the  2012  final  rules  is  too 
narrow.  Some  of  these  commenters 
i!X|)res.sed  concern  that  the  groii])  hindth 
plans  of  a  numher  of  ridigious 
employers,  including  houses  of 
worship,  do  not  (pialify  for  the 
exem])tion  hecau.si!  the  employers’ 
purposes  extend  heyond  the  inculcation 
of  religious  values  or  because  the 
employers  serve  or  hire  |)eo))le  of 
diffiirent  religious  faiths.  (Commenters 
noted  that  employers  may  not  know  the 
religious  beliefs  of  those  they  .serve  or 
hire,  and  that  employment 
discrimination  laws  may  prohibit  them 
from  iniiuiring  about  the  religious 
heliids  of  their  employees.  Other 
commenters  exjire.ssed  concern  that  the 
definition  of  religious  employer  is  not 
broad  enough  to  allow  them  to  continue 
their  current  exclusion  of  contracejitive 
services  from  coverage  undiir  their 
grou])  health  ])lan.s  and  warned  that,  if 
the  definition  of  religious  employer  is 
not  broadened,  they  could  cease  to  oiler 
health  coviuage  to  their  i!m|)l()yees  in 
order  to  avoid  having  to  offer  coverage 
to  which  they  object  on  religious 
grounds. 

(Commenters  also  asserted  that  federal 
laws,  including  the  Affordable  (Care  Act, 
lirovide  for  conscience  clauses  and 
religious  exem])tions  broader  than  the 
religious  em|)loyer  exianption  provided 
for  in  the  2012  final  rules.  Other 
commenters  assiated  that  the  narrow 
.scope  of  the  exemption  rai.ses  concerns 
under  the  First  Amendment  and  the 
Religious  Freedom  Restoration  Act 
(RFRA).  Some  commenters  asserted  that 
the  criteria  for  the  religious  employer 
exemption  could  result  in  exce.ssive 
government  entanglement  in  religion. 
Several  commenters  expressed  concern 
that  the  definition  of  religious  emplover 
sets  a  jirecedent  for  use  iu  other  areas 
of  federal  and  state  law.  I’he.se 
commenters  urged  that  the  diifinition  of 
religious  employer  he  hroadeniul  such 
that  more  grouj)  health  ])lans  may 
(jualify  for  the  exemption. 

Other  commenters.  howeviu’,  disinited 
claims  that  the  contraceptive  coverage 
reiiuirement  infringes  on  rights 
])rotected  by  the  First  Amendment  or 
RFRA,  noting  that  the  reiiuirement  is 
neutral  and  generally  ajiplicahle.  They 
also  explained  that  the  requirement 
does  not  snhstantially  Inirden  religions 
exercise  and,  in  any  event,  serves 
com|)elling  governmental  interests  and 
is  the  lea.st  re.strictive  means  to  achieve 
those  interests. 


.Some  commenters  sup])orted  the 
inclusion  of  contraceptive  services  in 
the  IIR.SA  (fiiidelines  and  urged  that  the 
Deiiartments  not  broaden  the  religious 
employer  exemption.  These  commenters 
asserted  that  the  definition  of  religious 
employer  is  appropriately  targeted  at 
hou.ses  of  wor.ship  and  argued  that 
making  contraceptive  coverage  available 
to  as  many  women  as  ])o.ssihle  would 
enhance  access  to  inqiortant  preventive 
health  care  services  and  would 
significantly  reduce  long-term  health 
care  costs  and  consequences  associated 
with  unjilanned  ])regnancies.  These 
commenters  as.serted  that  expanding  the 
exemption  would  undermine  the 
benefits  of  the  law.  Some  commenters 
believed  that  the  exemption  should  he 
eliminated  entirely  due  to  the 
imjiortance  of  extending  these  benefits 
to  as  many  women  as  possible. 

Several  commenters  requested 
clarification  as  to  whether,  if  employees 
of  multi])le  employers  are  covered 
under  a  single  grouj)  health  ])lan,  each 
em])loyer  must  indei)endently  meet  the 
definition  of  religious  em])loyer  for  the 
|)lan  to  qualify  for  the  exem|)tion. 

B.  (hminonts  on  tho  Sin^gnstod 
Accommodations  for  Hccdth  (Jovcragc 
Estahlishcd  or  Maintained  bv  Bclit^ions 
()r;^aniy.ations  or  Arrang(Hi  by  Bcligions 
Institntions  of  Higher  Education 

.Several  commenters  a.sserted  that  the 
suggested  acc.ommodations  described  in 
the  ANFRM  would  fail  to  adequately 
accommodate  religious  objections  to 
contracei)tive  coverage.  These 
commenters  em|)hasized  that,  in  their 
view,  religious  organizations  would 
continue  to  he  involved,  whether 
directly  or  indirectly,  in  j)roviding 
coverage  for  services  that  they  find 
religiously  ohjectionahle.  For  exam])le, 
with  res])ect  to  insured  grouj)  healtli 
j)lans.  these  commenters  disj)uted  the 
claim  that  contracej)tive  coverage  is  at 
lea.st  cost  neutral  and  argued  that  j)lan 
sj)onsors  would  end  uj)  funding  the 
coverage  in  the  form  of  higher 
j)remiums  or  fees.  These  commenters 
generally  argued  that,  in  order  to 
j)rovide  adequate  relief,  the 
I)ejjartments  would  need  to  rescind  the 
contrac.ej)tive  coverage  requirement  in 
its  entirety,  j)rovide  an  exemjition  for 
the  gronj)  health  j)lan  of  any 
organization  with  a  religious  or  moral 
objection  to  contracejitive  coverage,  or 
j)rovide  government  funding  for 
j)rovision  of  contracej)tive  .services. 

Other  commenters  rec.ommended  that 
the  Dej)artments  exj)and  the  .suggested 
accommodations  to  encomj)ass  the 
grouj)  health  j)lans  of  a  broader  class  of 
religiously  affiliated  organizations. 
.Several  commenters  stated  that  the  rules 
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should  aeconimodatc  all  organizations 
with  a  ndigious  or  moral  ohjeetion  to 
(;ontra(:o])tiv(!  coverage,  whether  the 
organization  is  njligions  or  secular,  or 
nonproiit  or  ror-])rofit,  among  other 
potential  distinctions.  These 
commenters  also  argued  that  an 
accommodation  should  h(!  available 
without  regard  to  whether  au 
organization  has  covered  contracejjtive 
,servic;es  in  its  grouj)  health  plan  in  the 


as  the  National  Labor  Relations  Act,  for 
determining  whether  the  grouj)  health 
|)lan  of  an  organization  (jnalifies  for  an 
accommodation.  Some  commenters 
suggested  accommodating  the  grouj) 
health  j)lans  of  religiously  affiliated 
organizations  recognized  as  tax-exemj)t 
under  an  IRS  grouj)  ruling. 

In  contrast,  other  commenters  urged 
that  any  accommodation  aj)j)ly  only  to 
health  coverage  established  or 
maintained  by  a  limited  class  of 
religiously  affiliated  organizations  or 
arranged  by  a  limited  class  of  religiously 
affiliated  institutions  of  higher 
education.  For  examj)le,  several 
commenters  suggested  limiting  any 
accommodation  to  only  health  coverage 
established  or  maintained  by  nonj)rofit 
organizations  owned  or  controlled  by  a 
church,  a.ssociation  of  churches,  or 
religious  order,  or  arranged  by  nonj)rofit 
institutions  of  higher  education  owneel 
or  controlled  by  a  religious  organization 
as  defined  for  j)nrj)oses  of 'I’itle  IX  of  the 
Fducation  Amendments  of  lt)72.  The.se 
commenters  also  generallv  argued  that 
health  coverage  established  or 
maintained  by  for-j)rofit  organizations 
or  arranged  by  for-j)roiit  institutions  of 
higher  education,  or  health  coverage 
established  or  maintained  hv 
organizations,  or  arranged  by 
institutions  of  higher  education,  that 
object  to  only  some  tyj)es  of 
contracejjtive  services,  should  not 
(jualifv  for  an  accommodation. 

A  nnnd)er  of  commenters  suj)j)orted  a 
self-certification  j)rocess.  sinnlar  to  that 
used  for  the  temj)orary  enfort;enient  safe 
harbor,  for  religious  organizations 
seeking  to  avail  themselves  of  an 
accommodation.  Some  commenters 
urged  that  the  Dej)artments  adoj)t 
aj)j)roj)riate  oversight  and  enforcement 
mechanisms  to  monitor  comj)liance 
with  the  criteria  for  any  accommodation 
and  recommended  self-certification  as  a 
tool  to  j)romote  transj)arency  and 
suj)j)ort  c))mj)liance  and  enforcement. 
Other  commenters  suggested  that  the 
Dej)artments  consider  any  such  self- 
certification  to  he  conclusive  to  avoid 
imjuiry  into  a  religious  organization’s 
character,  mission,  or  jjractices. 


Oomments  were  (juite  varied 
regarding  the  ANPRM’s  suggested 
aj)j)roaches  with  resj)ect  to  the 
j)rovision  of  contracej)tive  coverage  to 
j)arlicij)ants  and  beneficiaries  enrolled 
in  .self-insured  grouj)  health  j)lans 
established  or  maintained  hv  religio\i.s 
organizations  with  religious  objections 
to  such  coverage.  Manv  commenters 
suj)j)orted  the  general  aj)j)roach 
suggested  in  the  ANPRM  of  ensuring 
that  j)arlii:ij)ant.s  and  beneficiaries 
enrolled  in  such  self-insured  j)lan.s 
receive  contracej)tive  coverage  without 
c;o.st  sharing.  These  commenters  .stated 
that  any  accommodation  should  not 
c;reate  delays  in  or  barriers  to 
contracej)tive  benefits,  and  that  these 
benefits  should  be  jnovided  without 
j)articij)ant.s  and  beneficiaries  having  to 
.sj)ecifically  elect  such  benefits. 

Concerns  were  rai.sed  by  some 
commenters  about  an  objecting 
organization’s  ability  to  not  administer, 
facilitate,  or  otherwi.se  involve  it.self  in 
the  j)rovision  of  contracej)tive  coverage 
to  such  j)articij)ant.s  and  beneficiaries. 
Many  commenters  were  concerned 
about  how  third  j)artv  admini.strators 
would  he  able  to  fund  the.se  benefits. 
They  noted  that  drug  rebates,  one 
suggested  source  of  funds,  often  belong 
to  another  entity  (such  as  the  j)lan 
.sj){)n.sor  and/or  the  j)lan  j)articij)ants 
and  beneficiaries),  not  the  third  j)arty 
administrator,  and  stated  that,  in  their 
view,  costs  incurred  by  third  j)arty 
administrators  would  ultimatelv  he 
j)as.sed  on  to  j)lan  sj)onsors  and/or  j)lan 
j)articij)ant.s  and  beneficiaries  unless  a 
.sej)arate  source  of  funding  could  he 
found,  such  as  some  form  of  j)ul)lic 
funding  or  stand-alone  contracej)live 
coverage  with  no  j)remium  or  cost 
sharing.  Others  rai.sed  (juestions  about 
the  resjionsihility  for  communications 
regarding  contracej)tive  coverage.  .Some 
third  j)arty  administrators  were 
concerned  about  becoming  surrogate 
insurers,  which  might  subject  them  to 
the  aj)j)lication  of  state  insurance  laws. 
At  the  same  time,  other  commenters 
believed  that,  with  funding,  notice,  and 
ade(juate  claims  information, 
cf)ntracej)tive  coverage  could  he 
administered  effectively  by  third  j)arty 
administiators. 

III.  Provisions  of  the  Proposed  Rules 

A.  ()v(^ivi(n\' 

The  Dej)artment.s  aim  to  secure  the 
j)rotection.s  under  section  271.3  of  the 
I’lLS  Act  that  are  designed  to  enhance 
coverage  of  imjiortant  j)reventive 
services  for  women  without  cost  sharinj 
while  accommodating  the  religious 
objections  to  contracej)tive  coverage  of 
eligible  organizations. 


The  Dej)artment.s  j)roj)o.se  two  kev 
changes  to  the  j)reventive  services 
coverage  rules  codified  in  28  (iFR 
.54.981.5-2713'!’,  29  CFR  2.590.71.5-2713, 
and  4.5  CFR  147.130  to  meet  these  goals. 
Fir.st,  the  j)roj)osed  rules  would  amend 
the  criteria  for  the  religious  emj)loyer 
exemj)tion  to  ensure  that  an  otherwi.se 
exemj)t  emj)loyer  j)lan  is  not 
discjualified  because  the  emj)loyer’s 
j)urj)o.se.s  extend  beyond  the  inculcation 
of  religions  values  or  hecau.se  the 
emj)loyer  serves  or  hires  j)eoj)le  of 
different  religious  faiths.  Second,  the 
j)roj)o.sed  rides  would  establish 
accommodations  for  health  coverage 
established  or  maintained  hv  eligible 
organizations,  or  arranged  by  eligible 
organizations  that  are  religious 
institutions  of  higher  education,  with 
religious  objections  to  contracej)tive 
c;overage. 

Amendments  to  rules  concerning 
excej)ted  benefits  and  Affordable 
Insurance  Exchanges  (Exchanges)  are 
akso  j)roj)Osed  in  connection  with  the 
j)roj)osed  accommodations. 

B.  ExpUinution  of  Tnnns 

In  these  j)roj)osed  rules,  all  references 
to  "contracej)tive  coverage”  are 
references  to  coverage  of  the 
contracej)tive  services  that  are  reijuired 
to  he  covered  without  cost  sharing  in 
accordance  with  the  URSA  tluidelines 
(that  is,  all  FDA-aj)j)roved  contracej)tive 
methods,  sterilization  j)rocedures.  and 
j)atient  education  and  counseling  for  all 
women  with  rej)roductive  cajiacity,  as 
jire.scribed  by  a  health  care  jirovider). 

All  references  to  “accommodation” 
are  references  to  an  arrangement  under 
which  c:ontracej)tive  coverage  is 
provided  without  cost  sharing  to  j)lan 
j)articij)ants  and  beneficiaries  (or.  in  the 
case  of  student  health  insurance 
coverage,  student  enrollees  and  their 
covered  dejiendents)  indejiendent  of 
health  coverage  established  or 
maintained  or  arranged  by  an  objecting 
religious  organization,  including  an 
objecting  religious  institution  of  higher 
education. 

Finally,  all  references  to  “religious 
organization”  and  “religions  institution 
of  higher  education”  are  references  to 
the  class  of  organizations  and 
institutions  of  higher  education  that 
establish  or  maintain  or  arrange  health 
coverage  that  qualifies  for  au 
accommodation.  These  organizations 
are  collectively  referred  to  as  "eligible 
organizations”  in  the.se  j)roj)osed  rules. 


j)ast. 

.Some  commenters  recommended 
using  criteria  in  other  federal  laws,  such 
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C  neli}>i()us  Eniplovfir  Exenii)t ion  and 
Acconunodations  for  lloalth  (ioveragi; 
Est(d)lished  or  M(nni(nnad  or  Arranged 
by  Elif>il)In  Organizations 

For  purposes  of  organization  and 
clarity,  jiropo.sed  45  CFR  147.1 3()(a)’' 
would  jiroviile  that  the  reijiiirement  to 
provide  coverage  for  recommended 
jireventive  services  without  cost  sharing 
is  subject  to  a  new  45  CFR  147.131. 
which  woidil  establish  standards  and 
processes  related  to  both  the  religions 
employer  exemjition  and  the 
accommodations  for  health  coverage 
(!stablish(!d  or  maintained  or  arranged 
by  eligible  organizations,  as  di.scnssed 
in  more  detail  later  in  this  .section. 

Accordingly,  the  projio.sed  rules 
would  move  to  new  45  CFR  147.131 
the  language  cnrrentlv  in  45  CFR 
147.1 3()(a)(l)(iv){A)  and  (13) 

(incorporated  by  reference  in  the  rules 
of  the  Dejiartments  of  Labor  and  the 
Treasury)  that  authorizes  URSA  to 
exempt  group  health  plans  of  religions 
emjiloyers  (and  group  health  insurance 
coverage  provided  in  connection  with 
such  ])lans)  from  the  contracejitive 
coverage  rcKiniremcmt  and  that  defines 
religions  emplover  for  this  purpose,  and 
would  amend  the  authorization  and 
definition  as  di.scns.sed  later  in  this 
.sciction. 

1.  Religions  Fmployer  Exemption 

(inrrentlv.  under  the  2012  final  rules, 
a  religious  emplovcir  is  ouc;  that:  (1 )  I  las 
the  inculcation  of  rcdigious  valiuis  as  its 
purpose;  (2)  primarily  employs  persons 
who  share  its  rcdigious  tenets;  (3) 
jn  imarily  serves  ]K>rsons  who  share  its 
religious  tenets;  and  (4)  is  a  nonjirofit 
organization  dciscribiHl  in  section 
(i()33(a)(l)  and  (i033(a)(3)(A)(i)  or  (iii)  of 
the  Code.  Section  0033(a)(3)(A)(i)  and 
(iii)  of  the  (iode  rcTers  to  churches,  their 
int(!grat(xl  auxiliaries,  and  convcmtions 
or  as.sociations  of  churches,  as  well  as 
to  the  exclusively  religious  activitic;s  of 
any  religious  orcler.  The  Dejjartments 
explaincul  in  the  2011  amended  interim 
final  rules  that  this  definition  was 
intended  to  focus  the  religious  einjiloyer 
exemjition  on  “the  unicjue  relation.ship 
betwecai  a  house  of  worship  and  its 
employ(!(!s  in  ministerial  jiositions.”’ ' 

Some  commentcirs  brought  to  the 
nepartments’  attcaition  that  the  group 
health  plans  of  certain  religious  entities 
that  meet  the  fourth  jirong  of  the 


‘‘iMir  simplicity,  this  pr(!aml)l(!  riilca-s  only  to 
provisions ol  4.'i  Cl-K  147.i;t().  I’iinillcl  provisions  to 
4.')C:rR  147.1  :t()iin!  contained  in  2(i  Cl  K  .')4.!)»1.')- 
27i;iT  and  2‘l  CFR  2.'i!l().71.a-27i:i. 

'"I'or  simplicitv.  this  irreamhlc  nders  onlv  to 
provisions  oI  4.t  CFR  147.131.  Parallel  provisions  to 
4.1  CFR  147.131  art!  contaiiuid  in  2()  CiFR  .a4.()Kl.'i- 
2713A  and  2<l  CFR  2.")(HI.71,a-27i:iA. 

"  7(>  FR4()(i23. 


definition  of  religious  employer 
(providing  that  ii  religious  cauployer  is 
a  nonprofit  organization  de.scribcal  in 
section  li()33(a)(l)  and  (a)(3)(A)(i)  or  (iii) 
of  the  C.ode)  may  not  ciiialify  for  the 
excanption  becimsc*  those  caitities 
jirovide  luaievolent  sca  vices  to  their 
communities.  For  extunple,  if  a  cluirch 
maintains  a  soup  kitchen  that  providets 
fret!  meals  to  low-income  individuals 
irrespective  of  their  religious  faiths,  it 
could  fail  to  satisfy  the  third  |)rong  of 
the  definition  of  religious  employer 
(providing  that  a  religious  emiiloyer 
lirimarily  sla  ves  persons  who  share  its 
religious  tiaiets).  The  same  (|ue.stion 
could  arise  if  a  church  runs  a  jiarochial 
school  that  employs  people  of  different 
religious  faiths. 

The  Departments  agree  that  the 
exemption  should  not  exclude  grou}) 
health  jilans  of  religious  entities  that 
would  (lualify  for  tlie  exianption  but  for 
the  fact  that,  for  example,  they  provide 
charitable  social  services  to  per.sons  of 
different  religious  faiths  or  (anjiloy 
persons  of  different  religious  faiths 
when  running  a  |)arochial  school. 

Indeed,  this  was  never  the  Diipartments’ 
intention  in  conniH.tion  with  the  2011 
amended  intia  im  final  rules  or  the  2012 
final  rules.  Accordingly,  in  45  (iFR 
147.131(a)  (and  the  relaUul  rules  of  the 
Departments  of  Labor  and  the  Treasury), 
the  Departments  propo.se  to  amend  the 
definition  of  religious  employer  that 
was  adopted  in  the  2012  final  ruhis  bv 
eliminating  the  first  thnu;  ])rongs  of  the 
definition  ami  clarifying  the  application 
of  the  fourth.  Under  this  projiosal,  an 
employer  that  is  organized  and  operates 
as  a  nonprofit  entity  and  refernid  to  in 
section  0033(a)(3)(A)(i)  or  (iii)  of  the 
Code  would  be  considered  a  religious 
employer  for  purposes  of  the  religious 
em])loyer  exemption.  For  this  jnirpose, 
an  organization  that  is  organized  and 
operates  as  a  noipnofit  entity  is  not 
limited  to  any  jiarticular  form  of  entity 
under  state  law.  but  may  include 
organizations  such  as  tru.sts  and 
unincorporated  associations,  as  well  as 
nonprofit,  not-for-profit,  non-stock, 
jiublic  henefit,  and  similar  types  of 
corporations.  However,  for  this  jnirpose, 
an  organization  is  not  considered  to  be 
organized  and  ojierated  as  a  nonjnofit 
entity  if  its  as.sets  or  income  accrue  to 
the  heuefit  of  jnivate  individuals  or 
shareholders.  Under  this  .standard,  it  is 
not  nece.ssary  to  determine  the  federal 
tax-exemj)t  status  of  the  non|)rofit  entity 
in  determining  whether  the  religious 
emjiloyer  exemjition  a|)|)lies.  The 
Dejiartments  note  that  eliminating  the 
first  three  jirongs  would  avoid  any 
inquiry  into  an  einjiloyer's  |)ur|K)ses.  as 
well  as  any  inquiry  into  the  religious 


beliefs  of  its  emjilovees  and  the 
relij’ious  beliefs  of  those  it  serves. 

The  Dejiartments  believe  that  this 
])roj)osal  would  not  exjiand  the  universe 
of  emjiloyer  jilans  that  would  (jualifv  for 
the  exenijition  beyond  that  which  was 
intended  in  the  2012  final  rules.  As 
jireviously  noted,  when  the 
Dejiartments  first  defined  religious 
emjiloyer.  the  jirimary  goal  was  to 
exemjit  the  grouj)  health  jilans  of  houses 
of  worshij).  .Section  (i()33(a)(3)(A)(i)  and 
(iii)  of  the  Code  refers  to  churches,  their 
integrated  auxiliaries,  and  conventions 
or  associations  of  churches,  as  well  as 
to  the  exclusively  religious  activities  of 
any  religious  order.  By  njstricting  the 
exeinjition  jn  imarily  to  grouji  health 
j)lans  established  or  maintained  by 
churches,  synagogues,  mosijues,  and 
other  houses  of  worshij),  and  religious 
orders,  the  fourth  j)rong  of  the  current 
definition  of  religious  emj)loyer  would 
alone  suffice  to  meet  the  goal.  By 
eliminating  the  first  three  j)rongs  of  the 
current  definition,  there  no  longer 
would  he  any  (juestion  as  to  whether 
groiq)  health  j)lans  of  hou.ses  of  worshij) 
that  j)rovide  educational,  charitable,  or 
.social  services  to  their  communities 
(jualify  for  the  exemj)tion. 

The  Dej)artments  welcome  comments 
on  this  j)roj)osal.  including  whether  it 
would  unduly  exj)and  the  univeise  of 
emj)loyer  j)lans  that  would  (jualify  for 
the  exemj)tion  and  whether  additional 
or  different  language  is  needed  to  clarify 
the  scoj)e  of  the  exemj)tion. 

2.  Accommodations  for  Health  Coverage 
Established  or  Maintained  or  Arranged 
by  Eligible  Organizations 

In  j)roj)o.sed  45  CFR  147.131(b) 
through  (e)  (and  the  related  rules  of  the 
Dej)artments  of  Labor  and  the  Trea.sury) 
and  as  discussed  later  in  this  .section, 
the  Dej)artment.s  jjroj)ose  j)olicie.s 
relating  to  the  accommodation  of  certain 
grouj)  health  j)lans  and  grouj)  health 
insurance  cox'erage  with  re.sj)ect  to  the 
contracej)ti\’e  coverage  reejuirement. 

The  Dej)artment.s  j)roj)o.se  a  conijiarable 
accommodation  with  re.sj)ect  to  student 
health  insurance  coverage  arranged  bv 
eligible  organizations  that  are  religious 
institutions  of  higher  education.  I’he 
Dej)ai’tments  believe  the.se  j)i'oj)o.sed 
accommodations,  as  oj)j)o.sed  to  the 
exemj)tion  that  is  j)rovided  to  religious 
emj)loyer.s,  are  warranted  given  that 
j)articij)ant.s  and  beneficiaries  in  grouj) 
health  jilans  established  or  maintained 
by  eligible  organizations,  as  well  as 
.student  eni’ollees  and  their  covered 
dej)endents  in  student  health  insurance 
coverage  arranged  by  eligible 
organizations,  may  he  le.ss  likely  than 
j)articij)ant.s  and  beneficiaries  in  grouj) 
health  jjlans  e.stahlished  or  maintained 
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by  religious  (an plovers  to  share  such 
religious  ohjections  ol  the  eligible 
organizations.  'I’he  proposed 
acconnnodations  would  provide  such 
l)lan  particii)ants  and  beneficiaries 
contrace])tive  cov(a'ag(;  without  cost 
sharing  while  insulating  their  (ani)loyers 
or  institutions  of  higlua’ education  from 
contracting,  arranging,  paying,  or 
rcderring  for  such  coverage. 

(1.  Dafinilion  ol  Eligihla  Organization 

These  j)roposed  ruhas  would  provide 
that  grou])  health  plans  estahli.shed  or 
maintaimal  by  eligible  organizations 
with  religions  ohjections  to 
contrace])tive  coverage  (and  grouj) 
health  insurance  coverage  provided  in 
connection  with  such  plans),  and 
.student  health  insurance  coverage 
arranged  by  eligible  organizations  that 
are  religious  institutions  of  higher 
education  with  such  ohjections,  comjily 
with  the  iHHiuireimmt  to  jirovide 
coverage  for  contracej)tive  ser\'ic(;s 
under  .section  2713  of  the  PUS  Act  if  the 
conditions  of  the  accommodation  are 
satisfied. 

For  ])ur])o.ses  of  tlu'.se  ])ro])osed  rides 
only,  the  Departments  jiropose  to  define 
an  eligible  organization  as  an 
organization  that  meets  all  of  the 
following  criteria: 

•  The  organization  opjio.se.s  iiroviding 
coverage  for  some  or  all  of  the 
contraceptive  services  reipiired  to  he 
covered  under  section  2713  of  the  PUS 
Act  on  account  of  religious  ohjections. 

•  The  organization  is  organized  and 
operates  as  a  non])rofit  entitv. 

•  The  organization  holds  itself  out  as 
a  religious  organization. 

•  The  organization  self-certifies  that  it 
.satisfies  the  first  three  criteria,  as 
described  later  in  this  section. 

This  jirojiosed  definition  of  eligible 
organization  is  intended  to  allow  health 
coverage  established  or  maintained  or 
arranged  by  nonprofit  religious 
organizations,  including  nonjnofit 
religious  institutional  health  care 
jiroviders,  educational  institutions,  and 
charities,  with  religious  ohjections  to 
contracejitive  coverage  to  qualify  for  an 
accommodation.  For  this  ])urpo.se,  an 
organization  that  is  organized  and 
operated  as  a  nonprofit  entity  is  not 
limited  to  anv  particular  form  of  entity 
under  .state  law,  hut  may  include 
organizations  such  as  trusts  and 
unincorporated  as.sociations.  as  well  as 
nonjirofit,  not-for-))rofit.  non-stock, 
public  benefit,  and  similar  tyjies  of 
corporations.  However,  for  this  purpo.se 
an  organization  is  not  considered  to  he 
organized  and  ojierated  as  a  nonprofit 
entity  if  its  a.ssets  or  income  accrue  to 
the  benefit  of  jirivate  individuals  or 
.shareholders. 


'I’he  De])artment.s  believe  that  the 
jiroposed  definition  of  eligible 
organization  would  strike  an 
ajipropriate  balance  hecau.se  it  would 
limit  any  accommodation  to  nonprofit 
organizations  that  hold  themselves  out 
as  religious.  The  Departments  solicit 
comments  on  whether  the  pro|)osed 
definition  of  eligible  organization  would 
allow  an  a])])ropriate  univer.se  of 
nonjirofit  religious  organizations  and 
institutions  of  higher  education 
e.stahlishing  or  maintaining  or  arranging 
health  coverage  to  (lualify  for  an 
accommodation,  including  comments 
on  whether  it  would  be  too  broad  or  too 
narrow. 

The  Dejiartments  do  not  propose  that 
the  definition  of  eligible  organization 
extend  to  for-profit  secular  employers. 
Religious  accommodations  in  related 
areas  of  federal  law.  such  as  the 
exemption  for  religious  organizations 
under  Title  Vll  of  the  Civil  Rights  Act 
of  are  available  to  nonprofit 
religions  organizations  hut  not  to  for- 
profit  secular  organizations. 

Accordingly,  the  Departments  believe  it 
would  he  a})]n'o])riate  to  define  eligible 
organization  to  include  non])rofit 
religious  organizations,  hut  not  to 
include  for-jirofit  secular  organizations. 

I).  Salf-Oarl i fication 

Each  organization  seeking 
accommodation  under  the  jiroposed 
rules  would  be  reipiired  to  .self-certifv 
that  it  meets  the  definition  of  eligible 
organization,  following  a  self- 
certification  process  similar  to  that 
under  the  temporary  enforcement  safe 
harbor.  The  self-certification  would  also 
specify  the  contraceptive  services  for 
which  the  organization  will  not 
(establish,  maintain,  administer,  or  fund 
coverage.  The  organization  would  not  be 
recjuired  to  submit  the  self-certification 
to  any  of  the  Departments.  The 
organization  would  maintain  the  self- 
certification  (executed  by  an  authorized 
repre.sentative  of  the  organization)  in  its 
records  for  each  plan  year  to  which  the 
accommodation  aj)|ilie.s  and  make  the 
self-certification  available  for 
examination  ujion  rixpiest  so  that 
regulators,  issuers,  third  jiarty 
administrators,  and  jilan  jiarticijiants 
and  beneficiaries  may  verify  that  an 
organization  has  ipialified  for  an 
accommodation,  while  avoiding  any 
impiiry  into  the  organization’s 
character,  mi.ssion,  or  practices.  The 
Departments  intend  to  sjiecify  in 
guidance  the  form  to  be  used  for  the 
self-certification. 


c.  Saparata  Contracaptive  Covaraga 
Withont  dost  Sharing  for  Plan 
Participants  and  Beneficiaries 

The.se  jiropo.sed  rules  aim  to  provide 
women  with  contraceptive  coverage 
without  cost  sharing  and  to  protect 
eligible  organizations  from  having  to 
contract,  arrange,  pay.  or  refer  for 
contraceptive  coverage  to  which  thev 
object  on  religious  grounds. 

I.  Insured  Plans 

To  achieve  the.se  goals,  under  MHS’s 
authority  in  section  2792  of  the  FI  IS  Act 
to  jiromnlgate  rules  “necessary  or 
ajiprojiriate”  to  carry  out  the  provisions 
of  title  XXVll  of  the  FHS  Act.  and  the 
parallel  authorities  of  the  Dejiartment  of 
Labor  in  section  734  of  ERISA  and  the 
Department  of  the  Treasury  in  section 
9833  of  the  Code,  the.se  projiosed  rules 
would  provide  that,  in  the  ca.se  of  an 
insureil  group  health  plan  estahli.shed  or 
maintained  by  an  eligible  organization, 
the  health  insurance  issuer  jiroviding 
grouj)  coverage  in  connection  with  the 
jilan  would  assume  .sole  resjionsihility, 
indejiendent  of  the  eligible  organization 
and  its  jilan.  for  jiroviding  contracejitive 
coverage  without  cost  sharing, 
jiremium,  fee,  or  other  charge  to  jilan 
jiarticijiants  and  beneficiaries. 

The  eligible  organization  would 
jirovide  the  issuer  with  a  cojiy  of  its 
self-certification.  If  the  jilan  uses  a 
.sejiarate  issuer  for  certain  coverage, 
such  as  jirescrijition  drug  coverage,  the 
eligible  organization  may  also  need  to 
Jirovide  a  cojiy  of  its  self-certification  to 
the  sejiarate  issuer.  Nothing  more  would 
he  recjuired  of  the  eligible  organization 
to  (jualify  for  the  accommodation. 

The  jirojiosed  rules  would  direct  the 
issuer  receiving  the  cojiy  of  the  self- 
certification  to  ensure  that  the  coverage 
for  those  contracejitive  services 
identified  in  the  self-certification  is  not 
included  in  the  grouji  jiolicy,  certificate, 
or  contract  of  insurance;  that  such 
coverage  is  not  reflected  in  the  grouji 
health  insurance  jireminm;  and  that  no 
fee  or  other  charge  in  connection  with 
such  coverage  is  imjiosed  on  the  eligible 
organization  or  its  jilan. 

The  jirojio.sed  rules  would  further 
direct  the  i.ssuer  receiving  the  cojiy  of 
the  self-certification  to  jirovide 
contracejitive  coverage  under  individual 
jiolicies,  certificates,  or  contracts  of 
insurance  (hereinafter  referred  to  as 
individual  health  insurance  jiolicies)  for 
Jilan  jiarticijiants  and  beneficiaries 
without  cost  sharing,  jiremium.  fee.  or 
other  charge.  The  coverage  would  not  be 
offered  by  or  through  a  grouji  health 
Jilan.  (As  discu.ssed  later  in  this  section, 
the  Dejiartments  jirojiose  that  this  tyjie 
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of  individual  health  insurance  policy  he 
a  iKuv  category  of  exce])ti!(l  hcaiefits.) 

The  issuer  would  automatically  enroll 
plan  participants  and  heneficiaries  in  a 
separate  individual  health  insurance 
policy  that  covers  recommended 
contraceptive  services.  The  De])artments 
envision  that  the  issuer  would  ensun; 
that  contraceptive  coverage  for  plan 
partici])ants  and  heneficiaries  is 
efletlive  at  the  heginning  of  the  j)lan 
vear  of  their  group  health  plan,  to  the 
extent  j)ossihle.  to  i)r(!vent  a  delay  or 
gap  in  contraceptive  coverage.  The 
eligible  oi’ganization  would  have  no  role 
in  contracting,  arranging,  paying,  or 
referring  for  this  .sej)arate  contraceptive 
coverage.  vSuch  c;overage  would  he 
offered  at  no  charge  to  plan  participants 
and  heneficiaries.  that  is.  the  issuer 
would  j)rovide  benefits  for  such 
contracej)tive  .services  without  the 
imposition  of  any  cost  sharing 
reciuirement  (such  as  a  co])avment. 
coinsurance,  or  a  deductihle).  premium, 
fee.  or  other  charge,  consi.stent  with 
.section  2713  of  the  PH.S  Act.  The 
r(!(pdrements  of  section  2713  of  the  PUS 
Act.  its  implementing  regnlations.  ami 
other  applicable  federal  and  .state  law 
(as  w(dl  as  their  enforcmnent 
mechanisms)  would  continue  to  apply 
with  respect  to  such  coverage.  For 
example,  an  issuer  j)roviding  such 
coverage  could  use  rea.sonahle  medical 
managtmient  techidcpies  consistent  with 
4.5  CFR  147.13n(a)(4). 

Th(!  D(!partments  Ixilieve  that,  in  the 
case  of  insured  group  health  plans,  this 
ju'oposed  arrangement  would  alleviate 
the  need  for  the  eligible  organization  to 
contract,  arrangtx  pay.  or  refer  for 
contracej)tive  coverage  while  providing 
contraceptive  coverage  to  plan 
l)artici pants  and  heneficiaries  at  no 
additional  cost.  Actuaries,  economists, 
and  insurers  estimate  that  providing 
contraceptive  coverage  is  at  least  cost 
neutral,  and  may  result  in  cost-savings 
when  taking  into  account  all  costs  and 
benefits  for  the  insurer.'-  In  this 
instance,  contracej)tive  coverage 
without  co.st  sharing  would  he  provided 
to  plan  participants  and  hmudiciaries 
through  individual  health  insurance 
policies,  separate  from  the  group  policy 
through  which  all  otluir  coverage  would 
h(!  provideil  to  plan  partici])ants  and 
Ixmeficiaries.  The  13(*partments  Indieve 
that  issuers  generally  would  find  that 

|()hn.  M.A.A.A..  Diiiictiir  of 
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providing  such  contraceptive  coverage 
is  cost  mmtral  Ixicause  they  wonhl  he 
they  would  ht;  insuring  the  same  set  of 
individuals  under  l)oth  i)olicies  and 
would  ex])erienc(!  lower  costs  from 
im])rovements  in  women's  health  and 
few(ir  childhirths. 

'file  Departments  note  that  a  health 
insurance  issuer  ])roviding  coverage  in 
connection  with  a  plan  established  or 
maintained  by  an  eligible  organization 
would  he  held  harmless  under  the 
accommodation  if  a  repre.sentation  by 
the  organization  to  the  issuer  that  the 
organization  is  an  (digihle  organization 
on  which  the  issuer  relied  in  good  faith 
were  determined  later  to  he  incorrect. 
Conversely,  the  eligible  organization 
and  its  plan  would  he  held  harmless  if 
the  issuer  were  to  fail  to  comjily  with 
the  recpdrement  that  it  provide  separate 
i;ontraceptive  coverage  for  plan 
participants  and  heneficiaries  at  no 
charge. 

'flu:  Departments  nicjnest  comments 
on  this  proposed  arrangement. 

2.  Self-Insured  Plnns 

The  Departments  are  considering 
alternative  a])])roaches  for  jiroviding 
jiarticijiants  and  heneficiaries  in  self- 
insured  grou])  health  plans  established 
or  maintained  liy  eligible  organizations 
with  contracejitive  coverage  at  no 
additional  co.st,  while  protecting  the 
eligible  organizations  from  having  to 
contract,  arrange,  ])ay,  or  refer  for  such 
coverage,  llncha'  each  of  these 
a])proache.s,  a  health  insurance!  i.ssuer 
that  |)rovi(le.s  individual  health 
insurance  policies  for  contrace])tive 
coverage!  lor  plan  ])artie:ij)ant.s  anel 
hene!fie;iaries  at  no  aelelitiefnal  e;ost 
we)ulel  he  able  te)  offset  the  ce)st.s  e)f 
jfren'ieling  .sue:h  exeverage  by  e:laiming  an 
aeljustment  in  Fe!ele!rally-fae:ilitate!d 
Exe;hange!  (FFE)  user  fe!e!S  that  woidel 
re!elue:e!  the  ame)unt  e)f  the  .sue:h  feeys  for 
the  issuer  (or  an  affiliateel  issuer),  as 
dise:usse!el  laten'  in  this  sectie)!!.  The 
De!partme!nts  envision  that  the  i.ssuer 
we)ulel  emsure  that  cejiitraeieptive 
exivenige  for  ])lan  ])artie;ii)ant.s  anel 
he!ne!ficiarie.s  is  e!ffee:tive!  at  the! 
be!ginning  of  the!  plan  yexir  e)f  their  gre)U]3 
health  plans,  te)  the  extent  peessihle,  te) 
])re!vent  a  ele!lay  e)r  gap  in  e:ontrae:e!ptive 
e:e)ve!rage!.  IJneler  e!ae:h  e)f  theise 
a])pre);u:he!.s,  HI  IS  we)idel  assist  in 
ielentifying  issuers  e)ffe!ring  the  .se!j)arate! 
ineiivielucii  heealth  in.surane:e!  ])e)lie:ie!.s  fe)r 
e;e)ntr€ie:e!])tive!  e:e)ve!rage!. 

Dnele!!’  all  appre)ae:he!s,  if  there  is  a 
thirel  ])arty  aehninistnitor  Ibr  the  self- 
insure!el  gre)up  he!alth  ])lan  e)f  the  eligible 
organization,  the  eligible  e)rg<mizatie)n 
we)edel  pre)viele  the  third  party 
aehninistrate)!'  with  a  e;e)py  of  its  self- 
ce!rtifie:atie)n.  If  the  ])lan  u.ses  a  separate 


thirel  ])arty  aelnunistrate)r  for  e:ertain 
e:e)ve!rage,  sue:h  as  pre!.se:riptie)n  elrug 
e:e)ve!rage!.  the  eligible  eerganizatieen 
we)idel  alse)  preeviele  ;i  e;e)pv  e)f  its  .se!lf- 
e:e!rtifie:atie)n  te)  the  se!])<nate!  thirel  ])iirtv 
cielministnite)!'  if  the!  exeverage 
<iehniniste!re!el  by  the  se]):n';ite!  thirel  parly 
aeiministnite)!’  ine:luele!s  exevenage  e)f  any 
e:e)ntrae:e!])tive!  seM’viex!  listeel  in  the  self- 
e:e!rtifie:atie)n. 

Further,  unele!r  all  approache^s,  a  thirel 
piirty  iielministrate)!'  re!e:e!iving  ii  e'.e)|)y  e)f 
the!  self-e:e!rtifie:atie)n  we)idel 
aute)m:etie:allv  arrange  separate 
inelivielual  he)allh  insurance  pe)lie;ie.s  lor 
c!e)ntn)e:e!i)li\’e!  e:over:ige!  fre)m  an  i.ssuer 
pre)vi(ling  .sue;h  i)e)lie:e!.s,  as  ele!.se:riheel 
ahe)ve.  'fhe  issuer  i)rovieling  the 
emerage  (or  an  affiliateel  issuer)  woulel 
re)e:e!ive!  an  aelelitie)nal  aeljustment  in  the 
user  fees  that  otherwise  weeulel  be! 
e:harged  by  an  FFE  in  an  amount  that 
we)idel  offset  a  re!ase)nahle  e;harge!  by  the 
thirel  party  aehninistrate)r  for  ptu’feerming 
this  sen’vice.  In  turn,  the  i.ssuer  we)idd  he 
reejuirexl  to  pass  the  ame)unt  of  this 
aelelitieenal  aeljustment  in  FFE  user  fees 
e)n  te)  the  thirel  party  aehninistrate)!'  as  a 
e:e)nelitie)n  e)f  re!e:e!iving  ;my  FFE  user  feu! 
iielju.stment.  anel  we)ulel  he!  re!eiuire!el  to 
eitlest  te)  HHS  that  it  h.is  in  fae:t  j)<\s.se!el 
the  ame)unt  e)f  this  aelelitie)nal 
tieljeistment  e)n  te)  the  thirel  party 
iielministrate)!'.  As  a  exmelitiem  eif 
piiyment  of  this  ameuint  by  the  issueir, 
the  thirel  ])a!'tv  iielministrate)!'  weuilel  neit 
he  ])e!!'!!!itte!el  to  eiharge  any  imieiunl  te) 
the!  eligible  eirganizatiem,  its  jilan,  eir  te) 
plan  pi!rtie;ipiml.s  e)!'  henefieaaries  for 
])e!!'fe)!'mi!!g  the  servieie.  The 
De!])i!!'tment.s  ne)te!  that  the  i.ssuer  exuilel 
edther  he  affiliateel  with  eer  he 
inele!j)e!nele!nt  of  the  thirel  jiarty 
aelministrator. 

The  De])i!!'ln!ent.s  solicit  e:e)m!nent  e)!! 
which  of  the  proposed  approaches 
l)e!le)w  woulel  he!.st  p!'e)viele!  partici])ant.s 
anel  heneficiaries  in  self-insureel  group 
health  plans  established  or  maintaineel 
by  eligible  eerganizatieens  with 
e:e)nt!'ace!])tive  eiovenage  at  no  aelelitieenal 
e:e).st.  while  ])!'e)te!e;ting  eligible 
e)rgi!nizations  from  having  to  ce)ntract, 
arrange!,  j)ay,  eir  refer  fe)!'  sue:h  ce)\’e!!'i!ge!. 
The  De!partme!nt.s  al.se)  re!e]ue!st  eiomment 
e)n  whether  there!  are!  eether  appreeae.hes 
that  .she)ulel  he  e:e)n.siele!re!el  thiit  we)uld 
i!e:hie!ve!  the  same  geeals. 

Dneler  the  first  i!])])re)i!e:h,  a  thirel  piirty 
iielministrate)!'  reieieiving  the  e;e)pv  eif  the 
.self-eierlifieiatiein  weuilel  have!  an 
euauiomie!  inexuitive  to  veiluntarily 
arrange  for  the  seiuirate  inelivielual 
lu!idth  insuraiie.e  peilicies  Ibr 
e;e)ntriie:e!])tive  eioveuage  for  jilan 
l)ii!'tie:i|)ant.s  anel  heinefieaarieis  be)e:iiu.se  it 
vveiulel  he  ceimjien.sateel  feir  a  reaseinahle 
eiharge  feir  auteimatically  arranging  fbr 
the  e:e)nt!'ae:ej)tive!  e-.eiveirage  threiugh 


»4(i4 
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payment  by  tlie  i.ssiier  of  tlie 
contraceptive  coverage.  Under  this 
a])])roach.  in  automatically  arranging  for 
the  contrace])tive  coverage,  the  third 
|)arty  administrator  would  In;  acting,  not 
as  the  third  ])arty  administrator  to  the 
.self-insured  plan  of  the  eligible 
organization,  hut  ratlun-  in  its 
indepemhmt  capacity  apart  from  its 
capacity  as  the  agent  of  the  ])lan.  Under 
tliis  a])]n{)ach,  the  self-insured  plan  of 
the  (digihle  organization  would  he 
tr(!ate(l  as  complying  with  the 
r(!ciuirement  to  provide  contrace])tive 
cov(irage  based  on  the  third  |)arty 
administrator’s  receij)!  of  the  co])y  of  the 
.self-certification. 

Under  the  second  approach,  coverage 
under  the  ])lan  of  the  eligible 
organization  would  comjjly  with  the 
r(!(|uirement  to  provide  contrace])tive 
coverage  without  cost  sharing  only  if  the 
third  j)arty  admini.strator  administering 
coverage  in  connection  with  the  plan 
automatically  arranges  for  an  issuer  to 
assume  .sole  re.sj)onsihility  for  ])roviding 
separate  individual  health  insurance! 
])olicie.s  offering  contraceptive  coverage 
without  cost  sharing,  premium,  fee,  or 
other  charge  to  plan  participants  and 
beneficiaries,  the  eligible  organization, 
or  its  plan.  As  discu.ssed  above,  any 
rea.sonahle  administrative  costs  of  the 
third  j)arty  administrator  in  ])erforming 
this  service  would  he  covereul  through 
payment  by  the  i.ssuer  of  the 
contraceptive  coverage.  If  the  third  party 
administrator  performs  the  .services, 
coverage  under  the  plan  of  the  eligible 
organization  would  complv  with  4.5  CFR 
147.130.  While  the  third  party 
administrator  would  not  be  directly 
responsible  for  assuring  comjjliance 
with  section  2713  of  the  PUS  Act,  the 
D(!])artments  expect  that  third  party 
administrators  would  seek  to  assist 
eligible  organizations  such  that  eligible 
organizations  would  he  able  to  avail 
themselves  of  the  ])ro])osed 
accommodation. 

Under  the  third  a]j]jroach,  the  third 
party  administrator  receiving  the  copv 
of  the  self-certification  would  he 
directly  responsible  for  automaticallv 
arranging  for  contracejhive  coverage  for 
plan  participants  and  beneficiaries. 
Specific;ally,  the  .self-certification  would 
have  the  effect  of  designating  the  third 
l)arty  administrator  '■*  as  the  i)lan 


' 'T(i  Ihc!  (ixtoiil  till!  plan  iis(!s  inoro  lliaii  oiki  lliird 
|)artv  adininistralor  (lor  (!\aii)|>l(!.  oik;  iiliarniacv 
Ixaudlt  inaiia^or  (I’liM)  to  liandlo  claiin.s 
adininislration  tor  pr(!S(:ri))tioo  drii<'s  and  anolluu' 
(Mitity  lo  handli!  claims  tor  inpationi  and  oulpatimit 
inodical/snrgical  Ixmotils).  each  third  parlv 
adininistralor  would  liocomo  llio  plan  administrator 
upon  rocoiving  llio  cojiv  ottlio  soll-cortilic.Ttion 
witli  rospoct  lo  till!  typos  ot  claims  llial  it  normallv 
procossos  (tlial  is.  llio  I’llM  would  contiiuio  to 
handio  claims  tor  |)roscriplion  drugs  and  Iho  other 


administrator  under  section  3(18)  of 
ERISA  solely  for  the  purpo.se  of 
fulfilling  the  reciuirement  that  the  plan 
provide  contriiceptive  coverage  without 
cost  sharing.  The  third  party 
administrator  would  satisfy  its 
responsihilily  to  iiutomatically  arrange 
for  contraceptive  covttrage  for  ])lan 
]);irlici])ant.s  and  beneficitiries  by 
iirranging  for  an  issuer  to  assume  sole 
responsibility  for  jtroviding  .separate 
individual  health  insurance  ])olicie.s 
offering  txmtraceptive  coverage  without 
co.sl  sharing,  jtremium.  fee,  or  other 
charge  to  plan  participants  itnd 
beneficiaries,  the  eligible  organization, 
or  its  plan.  The  De])artment.s  note  that 
there  would  be  no  obligation  on  a  third 
party  administrator  to  enter  into  or 
continue  a  third  party  admini.stration 
contract  with  an  eligible  organization  if 
the  third  jtarty  administrator  were  to 
object  to  having  to  carry  out  this 
responsibility.  Although  this  a])proach 
would  place  the  legal  responsibility  for 
iissuring  comjtliance  with  .section  2713 
of  the  RMS  Act  solely  on  the  third  ptirtv 
administrator,  it  would  have  legal 
im])lication.s  under  ERISA’s  reporting, 
disclosure,  claims  processing,  and 
fiduciary  provisions  for  both  the  third 
piirty  admini.strator  and  the  eligible 
organization.  The  De])artments  seek 
comment  specificallv  on  iiotential 
issues  arising  under  kiRISA  if  tht!  third 
party  administrator  were  to  become  the 
designated  plan  administrator  under 
section  3(18)  of  ERISA,  and  therefore  a 
plan  fiduciary,  (!ven  for  the  limitetl 
purjjoses  contemplated. 

The  Dejjartments  akso  seek  comment 
on  whether  there  is  a  need  to  provide 
an  accommodation  for  self-insured 
plans  of  eligible  organizations  without 
third  party  administrators,  and,  if  so. 
how  best  to  ensure  that  participants  and 
beneficiaries  in  such  jtlans  receive 
separate  contraception  coventge  without 
cost  shciring.  No  comments  were 
suhmitttid  in  respon.se  to  the  recpiest  in 
the  ANRRM  on  the  extent  to  which 
there  are  such  plans  without  a  third 
])arty  administrator.  The  Deiiartments 
continue  to  believe  that  then!  are  verv 
few,  if  any,  .s(!lf-insured  plans  of  eligible 
organizations  in  this  circumstiince. 

'I’he  Dejiartments  solicit  comment  on 
these  alternative  ajtproaches. 


imlity  would  coiitiimo  to  liundlu  chiims  lor 
inpulionl  mid  outpiiliunt  modicnl/sur^ical  lionolits). 
and  uadi  would  do  so  in  accordaiicu  willi  suction 
271  It  of  till!  I’l  kS  Act  (uvun  if  plan  lurms  mij’lil 
otliurwisu  jirovidu  diffuruiitiv)  as  plan 
administration  with  an  indupundunt  funding 
sourcu. 


3.  Notices  of  Avdildbilitv  of 
Contvdcoptive  Coverf/ge  ond 
Cjoordinotion  of  Bono  fits 

'I’he  proposed  rules  would  direct  a 
health  insurance  i.ssuer  jiroviding 
sejiarate  individual  health  insuranct! 
policies  for  contracejitive  coverage  iit  no 
additional  cost  to  jiartici pants  and 
beneficiaries  in  ])lans  of  eligible 
organizations  to  provide  a  written  notice 
to  plan  partieijiants  and  beneficiaritts 
regarding  the  availability  of  the  separate 
contraceptive  coverage.  Issuers 
|)roviding  such  contraceptive  coverage 
would  he  resjionsihle  for  jiroviding  the 
notice  of  availability  of  such  coverage  to 
jiartieijiants  and  beneficiaries  in  both 
insured  and  self-insured  grouji  health 
jilans  of  eligible  organizations.  The 
notice  would  be  jirovided  directly  to 
jilan  jiartieijiants  and  beneficiaries  bv 
the  issuer,  separate  from  hut 
contemjioraneous  with  (to  the  extent 
jiossible)  any  ajijilication  materials 
distrihuted  in  connection  with 
enrollment  (or  re-enrollment)  in  grouji 
coverage  e.stahlished.  maintained,  or 
iirnmged  by  the  eligible  organizjition  in 
itny  Jilan  year  to  wliich  the 
accommodation  is  to  ajijily.  As  such, 
this  notice  generally  wtitild  be  jirovided 
annually.  To  satisfy  the  jirojio.sed  notice 
rtHjiiirement,  issuers  could  u.se  tht! 
mod(!l  language  set  forth  in  the 
jirojiosed  rules  or  substantially  similar 
languiigt!.  'I’lie  D(!jiarlnu!nts  request 
comments  on  the  jirojioseil  notice 
reijuirement,  including  ways  to  imjirove 
the  jirojiosed  model  language,  the 
timing  and  delivery  (including 
electronically)  of  the  notice  to  jilan 
jiartieijiants  and  beneficiaries,  and 
whether  this  notice  requirement  could 
he  combined  with  other  existing  notice 
requirements  to  simjilify  administration 
for  issuers. 

The  Dejiartments  also  seek  conmuint 
on  whether  there  are  efficient  ways  to 
limit  the  benefits  jirovided  under  the 
sejiarate  individual  health  insurance 
jiolicies  for  contracejitive  coverage  to 
match  the  contracejitive  benefits 
identified  in  the  .self-certification  or 
whether  the  .s(!jiarate  individual  Inialth 
insurances  jiolicies  for  contracejitive 
coverage  should  simjily  cover  the  full 
set  of  recommended  contracejitive 
.servic(!s.  One  ojition  would  he  to  rtitjuirt! 
coordination  of  benefits  such  that  the 
contracejitive  coverage  is  .secondary  to 
th(!  coverage  jirovided  by  the  grouji 
health  jilan  established  or  maintained 
by  the  eligible  organization  (and  any 
grouji  health  insurance  coverage 
Jirovided  in  connection  with  the  jilan). 
Tht!  Dejiarlm(!nts  solicit  comment  on 
this  issue. 
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(I.  Adjust nwnts  of  Fuduni I Iv-FacH Hut ud 
Exchange  (FFEj  I  ^scr  Fees 

To  fund  (:ontra(:ei)ti\'e  coverage  lor 
participants  and  l)eneficiaries  in  seli- 
insnnuf  plans  established  or  maintained 
l)y  eligil)le  organizations  at  no  cost  to 
plan  particijiants  or  beneficiaries.  IflfS 
proposes  that  the  existing  proposed  l'’FF 
user  fee  calculation,  set  forth  in  the 
Diiceinber  7.  2012  proposed  rule  titled 
“Patient  I’rotection  and  Affordable  ('.are 
Act;  HlbS  Notice  of  Benefit  and  I’avnient 
Parameters  for  2014''  (77  FR  73213). 
take  into  account  that  an  i.ssner  that 
offers  a  ({ualified  health  plan  (Qlfl’) 
through  an  FFF  (or  an  affiliated  issuer 
in  a  state  without  an  FFF)  provides  such 
contraceptive  coverage  by  reducing  the 
amount  of  the  user  fee. 

(Consistent  with  Office  of  Management 
and  Budget  (OMB)  (Circular  No.  A2.5-R. 
tin;  proposcul  revised  FFF  u.ser  fee 
calculation  (which  would  result  in  an 
adjustment  of  the  FFF  us(!r  fee)  wouhl 
facilitate  the  proposed  accommodation 
of  .self-insured  plans  established  or 
maintaimul  by  eligible  organizations  by 
ensuring  that  plan  partici])ants  and 
beneficiaries  have  separate  individual 
health  insurance  policies  for 
contracej)tive  coverage  at  no  additional 
cost  such  that  (digible  organizations  are 
not  r(H|uired  to  admini.ster  or  fund  such 
cov(!rage.  ft  would  thenihy  support 
many  of  the  goals  of  the  Affordable  (Care 
Act.  including  improving  the  health  of 
the  population,  nxlucing  health  can; 
costs,  providing  access  to  health 
coverage,  encouraging  eligible 
organizations  to  continue  to  offer  health 
coverage,  and  ensuring  access  to 
affordable  QUPs  via  efficiently  operated 
Fxchanges.  Moreoviir.  as  described  in 
the  2012  final  rules  and  the  ANPRM. 
tluire  are  significant  benefits  associated 
with  contraceptive  coverage  without 
cost  sharing.  .Such  contracej)tive 
coverage  significantly  furthers  the 
governmental  interests  in  promoting 
j)uhlic  health  and  in  promoting  gender 
eipialitv. 

Under  this  proposal,  the  FFF  u.s(‘r  fee 
calculation  would  take  into  account 
contraceptive  coveragi;  that  is  provided 
by  an  issuer  in  a  state  without  an  FFF 
.so  long  as  the  issuer  is  affiliated  with  an 
issiH!!’  that  offers  a  QHP  through  an 
FFf']. The  affiliated  issuer  woidd  not 
he  nupiiriHl  to  Ik;  a  QUP  issuer.  An 
issuer  that  provides  contractiptive 
coverage  in  a  state  without  an  FFF  could 
offset  the  (islimatc'd  cost  of  such 


"  Kiir  sini|)li(:ity.  Ilu!  discussion  llial  follows  us(!s 
lilt!  short  hand  ■‘taiiilracoptivt!  cov(!raKi’ "  to  rolt!!'  lo 
contrat:(!ptiv(!  covoraj^t!  tor  participants  and 
lM!iu!nciarii!s  in  s(!ll-insur(!d  plans  (!slahlislu!d  or 
niainlainiKl  hv  (!li}>ihl(!  organix.ations  at  no  cost  to 
plan  participants  or  htaiollciaritis. 


coverage  through  an  affiliated  QllB 
isstter  in  a  state  with  an  Ff'F.  This 
wotild  encotirage  isstittrs  to  provide  this 
type  of  coverage  widely,  to  meet  the 
goal  of  providing  till  plan  pitrtici]):itit.s 
iind  heneficiiiries  of  .self-instired  plans 
established  or  maintained  by  eligible 
orgatiizatiotis  with  .sttparate 
contr;ic(!ptiv(!  covenige  withoitt  cost 
sharing. 

1  IH.S  propo.ses  thitt.  in  ordttr  for  the 
FFF  ttsttr  fee  calctilation  to  t;tke  itito 
account  that  a  QHB  issuer  (or  an 
affiliated  issuer)  provides  contniceptive 
coverage,  the  isstter  providing  coverage 
for  contraceptive  .servictis  for  the  phin 
participants  and  beneficiaries  of  a  self- 
insured  plan  established  or  maintained 
by  an  eligible  organization  must  provide 
coverage  for  all  recomtnended 
contraceptive  services  identified  in  the 
self-certification  of  the  eligible 
organization,  and  do  so  without  cost 
sharing,  jtremiums.  fees,  or  other  co.sts 
to  the  plan  i)artici pants  and 
beneficiaries,  ft  al.so  mttst  ])ay  the 
reasonable  charge  of  third  party 
administrators.  The  contracejitive 
coverage  would  Ih;  subject  to  all 
applicable  federal  and  state  laws, 
including  .state;  filing  and  rate  review 
ntcpiirements.  Ull.S  stteks  comment  on 
ways  to  streiindim;  the  regulatory 
])roc(;.sses  for.  and  minimize;  the;  e:e)sts  eel. 
obtaining  eipjereeviil  e)f  sue:h  e:e)ve;rage;  in 
all  states. 

lllkS  further  pre)])e).se;s  that,  if  an  issue;r 
pre)viele;s  e:e)ntrae:e;ptive;  e:e)ve;riige  te;  |)lan 
])artie:ipant.s  anel  l)e;ne;fie;iarie;.s  e)f  self- 
in.sure;el  ])lan.s  e)f  eligible;  organizatieins  at 
ne)  aelelitieemtl  eieest,  ;mel  it.  eir  ane)the;r 
i,s.sue;r  in  the  same;  is.sue;r  greeup.  is 
rt;eiuire;el  to  ])ay  an  f''l'F  u.se;r  fee.  an 
aeljustment  in  the  FFF  u.ser  fee  may  he 
sought  fe)r  the;  e;.stimate;el  eexst  e)f  the 
e:e)ntraceptive  e:e)verage.  Ull.S  would  use; 
the  elefinitieen  e)f  issue;r  gre)up  pre)])o.se;d 
at  4.5  (]FR  158.20  for  this  j)ur|)ose.  That 
se;e:tion  propei.ses  that  issuer  group 
means  all  entities  tre;ate;el  unele;r  se;e.tie)n 
52(a)  or  (h)  of  the;  Cetele;  as  a  member  e)f 
the;  .same  e:e)ntre)lle;d  greeup  e)f 
e:e)r])e)ratie)n.s  as  (eir  unele;r  ceimmeen 
e:e)ntre)l  with)  a  he;alth  in.surane;e;  issue;!'. 
e)r  issuers  affiliateel  by  the;  e;e)mme)n  use; 
e)f  a  nationally  lie:e;n.seel  .se;rvie;e;  mark. 
IIH.S  se;e;k.s  e;e)mme;nt  een  whe;the;r  this 
elefinition  weeulel  jneeviele  the; 
appreepriate;  ameeunt  eef  fle;xihility  in 
e;ale:ulating  the;  FFF  u.se;r  fe;e;  te)  ce)rre;e:tly 
re;fle;e:t  the;  exists  eif  i.sstiers  in  .states 
witheiut  an  FFF.  iinel  em  the;  aelvantage;.s 
emel  elisaelviintiiges  eif  ])e;rmitting  an 
aeljustmeint  in  the;  FFl']  u.se;r  fe;e  with 
re;.s])e;e;t  te)  unaffiliate;el  i.ssueirs. 

Uneler  this  preipei.sal.  the  issue;!' 
preivieling  the;  e'.e)ntrae:e;ptive;  e:e)ve;!'age; 
wemlel  |)re)viele  eiertain  infonnation  anef 
eloeameemtatiem  (je)intly  with  the; 


affiliateel  QllB  issuer  if  ajiplicahle)  te) 
lllkS.  First,  meinthly  elata  on  the  nuenher 
e)f  ieeelivieluals  feir  whe)!n  the; 
e:e)nt!'ae:e;i)tive;  e:e)ve;rage;  is  being 
preivieleel  wemlel  be;  subn!itte;el.  alemg 
with  ;m  atte;.statie)n  th;it  a  exijiy  e)f  the; 
.se;lf-e:e;rtifie:iitio!i  eif  the  eligible; 
eirganiz.itie)!!  was  pre)viele;el  by  the;  thirel 
|)arty  aelministrate)!'  that  arnmgeel  for  the; 
exiverage;  leir  the;  plan  partie.ijiaeits  anel 
he;ne;fie;iin'ie;.s.  .Se;ex)nel.  the;  i.ssue;r(.s) 
wemlel  be;  re;e]uire;el  te)  jireiviele  iin 
atte;statie)n  that  ex)ve;rage;  for  all 
!'e;ex)m!ne;!iele;el  ex)ntraex;ptive;  serviexes 
ielentifieel  in  the;  self-ex;rtifie:atie)n  eif  the; 
eligible  eirgaeiizatiein  is  being  j)re)viele;el. 
anel  being  preivieleel  witheieit  exist 
sharing,  premiums,  fee.  eir  either  exists  to 
the  plan  partieapants  eir  l)enefie:iarie;.s. 

The;  issuer  al.so  woulel  attest  to  Ull.S  that 
it  pas.se;el  the  ])ortion  eif  its  aelju.stment 
attributable  tei  reasonable  chargeis  by 
thirel  party  aelmini.strators  em  tei  theise 
])artie;s.  Thirel.  the  issue;!'(.s)  wemlel  be 
re;t]ui!'e;tl  to  ielentify  the;  QllB(s)  being 
e)ffe;!'e;el  thremgh  em  FFF  with  re;s])e;e'.t  tei 
whie:h  the;  FFF  u.ser  fee;  aelju.stment  is  tei 
he;  maele.  In  aelelitiein.  if  the  issuer 
preivieling  the;  ex)ntraex;ptive;  exiverage;  is 
not  the;  QllB  i.ssue;r  feir  whie:h  the; 
aelju.stment  in  the;  FFF  eiser  fee;  is  he;ing 
sought.  Ifll.S  jireipeises  tei  re;e]ui!'e;  an 
iitte;.statie)n  that  the;  i.ssuers  are;  from  the; 
.same;  issuer  grem]).  Finallv.  the;  issuerls) 
woulel  he;  re;tiuire;el  to  submit  to  HITS  an 
e;stimate;  eif  the;  exist  of  the;  exmtrae:e;])tive 
exive;!'age;.  iilemg  with  elata  eir 
ele)e:u!ne;ntatie)n  suppeirting  that  e;.stimate;. 
Ull.S  approval  of  the;  e:ei.sl  e;.stimate; 
woulel  he;  re;eiui!'e;el  hefeire  a  Ql  lB  i.ssner 
exmlel  re;ex;ive;  an  FFF  u.ser  fee 
aelju.stment.  IlIl.S  seilicits  exmiment  em 
whe;the;r  aeleiitiemal  infeirmatiem  eir 
attestations  shoulel  he;  retiui!'e;el  eif 
issuers,  feir  example.  whe;the;r  issuers 
should  he  reiepiired  to  atteist  that  they 
provieieel  the;  re;e]ui!'e;el  neitie:e;  of 
availability  of  contraex;]itive  e:ove!'age  to 
plan  partiedpants  anel  beneefiedaries. 

HH.S  is  exmsielering  two  approaedieis  to 
emsuring  that  the;  exi.st  estimate 
rea.sonahly  refleeds  the  exi.st  of  the; 
ex)ntraex;]itive;  ex)ve;rage;.  One;  :i])])re)ae:h 
wemlel  re;eiuire  the;  issue;!'(s)  tei  submit  tei 
1 II  l.S  the;  e;sti!nate;el  per  e;a|)ita  exist  eif  the; 
ex)ntraex;])tive;  e;e)ve;!'age,  as  well  as  em 
aeduarial  memeiranelum  pre;pa!'e;d  by  a 
member  eif  the;  Ame;rie'.an  Ae;aele;my  eif 
Aeduarieis  in  aexxirelanex;  with  ge;ne;r;illv 
aex'.e;pte;el  aeduarial  iirinedpleis  anel 
meitheieieileigies  valielating  the;  estimate. 
IIH.S  se;e;ks  exmiment  em  ajijireipriate 
.stanelareis  tei  guiele;  suedi  calexilatieins. 
Uneler  this  a])])re)ae:h.  IlIl.S  expeeds  th.it. 
in  201  ()  anel  beyemel.  the;  e.stimateel  exist 
eif  iireivieling  the  e.eintraceijitive  exiverage; 
wemlel  he;  ha.seel  em  the  issuer's 
e;xpe;!'ie;nex;  in  previems  years. 
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HHS  alst)  proposes  that  the  ostimato  ior  pi 
of  tho  cost  of  the  contraiKMitivo  coverage  covei 
could  include  a  reasoui.ble  charge  lor  mnn 
the  issuer’s  administrative  costs,  • 

including  the  costs  oi  ohtaining  ^  ■ 

reoulatorv  ajiproval  ol  the  contraceiitive 

c  overage  poliev  in  the  applicahle  state  assii 

as  well  a.s  a  third  party  administrator  s  ac(  c 
charue.  1 11  IS  seeks  comment  on  the  <nio 

magnitude  of  a  reasonahle  P' 

administrative  charge.  1  h  IS  recopuzes  v 
that  the  contracejitive  coverage  that  •  ■ 

issuers  would  provide  under  this  n  >' 

oroiKised  accommodation  could  see  tin. 

limited  enrollment  in  a  particular  state.  in  | 
(hven  the  |)otentially  narrow  markets  tiu. 
available  to  the  issuers  of  the 
contraceiitive  coverage,  the  per  (lajuta  - 

cost  of  administering  this  tyiie  ol 
coverage  may  he  higher  than  that  tor 
major  medical  coverage  or  othei  J, 

uxcepted  benefits.  On  the  other  hand.  oj 
given  that  a  third  party  administrator  ‘ 

would  he  connecting  the  plan 

participants  and  heneticiaries  with  the  ■ 

issuer,  and  there  would  therefore  he  >«' 

reduced  marketing  costs,  the 

administrative  costs  could  he  lessi.nci  . 

1 11  IS  seeks  comment  on  the  approjn  i<ite 
magnitude  of  the.se  administrative  costs  « 
generallv.  as  well  as  ways  of  miniimzing  1 
the  administrative  costs.  In  particulai ,  <  1 

1 11  IS  notes  the  issues  associated  witli 

reimhursing  for  fixed  costs,  including  ■ 

the  cost  of  ohtaining  regulatory  aiiproval 
for  the  iiolicv  in  the  aiiplicahle  state. 

Fixed  administrative  costs  could  he 
amortized  across  the  exiiected  life  of  the  < 
iiolicv.  or  could  he  reimbursed  in  tlie  ' 
first  vear  of  operation.  HHS  seeks 
comment  on  the  apinoiiriate  mannei  ol  ^ 
comiiensating  lor  such  costs.  ,  \ 

HHS  also  seeks  comment  on  wlu.tln.i 
1 11  IS  should  limit  the  numher  ol  i.ssuers  ( 

providing  the  contraceptive  coverage  m 

each  state  with  respect  to  which  nn  I’i'h 
user  fee  ad)ustment  may  he  made.  It 
HHS  were  to  modify  its  proposal  in  tins 
wav  HHS  would  add  that  an  issuer 
must  he  willing  and  have  the  ability  to 
offer  the  contraceptive  c;overage  to  any 
oarticipant  or  henefitnary  in  a  sell- 
insured  plan  of  an  eligible  organization 
who  resides  in  the  state. 

HHS  notes  that  the  estimate  ot  the 
c.ost  of  the  contraceptive  coverage  (:ou  d 
include  a  reasonahle  margin.  HHS  .seeks 
comment  on  the  magnitude  ol  a 
reasonahle  margin,  and  notes  that  tlie 
nroiiosed  HHS  Notice  of  Benelil  and 
Pavmeiit  Parameters  for  2014  proposes  a 
presumed  margin  of  2  percent  within 
allowable  administrative  costs  tor  the 

risk  corridors  program. 

The  proposed  inclusion  of  rea-soiu  hlc 
administrative  costs  and  margin  in  the 
estimate  of  the  cost  of  the  contraceptive 
coverage  is  intended  to  ensure  that 
i.ssuers  ret:eive  reasonahle  compensation 


for  providing  the  c-.ontraceptive  ■ 

coverage,  as  they  would  expect  to  u 

receive  in  their  other  commercial  t  -. 

l,usine.sses.  1 IHS  would  review  the  a  i 

submission  hv  the  issuer(.s)  to  ensure  and 

that  the  cost  estimate  reflects  rea.sonahli.  u.l 
assumptions  and  was  calculated  m 
accordance  with  applicable  .standards  s 

ancl  generally  ac:c-.epted  actuarial  »>»- 

princiides  and  methodologies.  HHS 
would  multiply  the  estimated  per  capita 
Cl, St  of  the  contraceptive  coverage  by  lu,  i  t 
numher  of  individuals  being  provided  he 

the  contraceptive  coverage  each  month 
in  order  to  determine  the  magnitude  ol 
the  FFE  user  fee  adjustment.  1  he  ■ 

amount  should  also  take  into  account 
the  reasonahle  administrative  charges  ol  F' 
third  partv  administrator.s  ^ 

Alternativelv.  1  IHS  could  jirovide  a  th> 

national  per  capita  estimate  for  the  cost  a] 
of  the  contraceptive  coverage,  which 
would  also  include  adjustments  lor  t-i 

reasonahle  administrative  costs  and  sv 

margin.  This  e.stimate  could  then  he  n 

multiplied  hv  the  monthly  enrollment  N 
in  the  contraceptive  coverage  in  ordoi  to  u 
determine  the  magnitude  ot  the  1'  k E 

,  nser  fee  acljustuHMB  for  each  QHPissm  .si 

(•(lucerned.  This  latter  approach  would  L 
„  provide  for  a  more  standardized  a 

^  Lproach,  hut  couUl  result  in  Fl'h  user  t 

fee  adjustments  that  do  not  hind  the  > 

entire  c.o.st  of  the  contraceptive  coverage  ] 
,1  for  some  issuers,  or  that  overcompensate  i 
other  issuers.  The  former  aiiproach. 
however,  would  place  a  gi  eater 

10  administrative  burden  on  i.ssuers.  ami 
would  recpiire  a  more  in-depth  review 
hv  HlkS.  HHS  seeks  comment  on  these 

if  two  apiiroac.hes,  as  well  as  alternative 
aiiproaches  lor  determining  the 
n-  estimated  cost  of  the  contracejitive 

ill  '  \n  both  ajiiiroaches  to  establishing  an 

717  ostimated  cost  of  providing  the 

contraceptive  coverage  described  above, 
lis  HHS  seeks  comment  on  the  apiiropriate 
manner  of  accounting  for  a  third  party 
o  administrator’s  administrative  costs  ot 

IV  arranging  for  the  contraceptive  coverage 

in  the  issuer’s  estimated  cost  ot  the 
on  contraceiitive  coverage.  For 

flat  administrative  tee  aiiproved  by  HHS 
could  he  included  in  that  estimate! 
nld  c.ost— with  that  hat  administrative  tee 

inks  including  an  aiipropriate  margin  tor  the 
third  iiarty  administrator.  Howevei, 
o  such  an  approach  risks  providing  oyei- 
1  or  under-incentives  to  the  third  party 

los  a  administrator  for  arranging  for  hie 

11  contracejitive  coverage,  it  the  Hat 

10  administrative  fee  is  too  high  or  too  low. 
Alternatively,  the  third  party 

able  administrator’s  actual  reasonable 

llio  charge,  or  actual  reastmahle 

itive  administrative  costs,  lor  arranging  the 

contraceptive  coverage  could  tie 
iation  ineduded  in  the  estimated  cost  ol  the 


contniceiitive  cover!ige.  HHS  seeks 
comment  on  these  and  other  approacdies 
to  estimating  the  third  party 
administrator’s  administrative  costs, 
and  how  HHS  mav  ensure  that  they 
reflec,t  reasonahle  administrative  costs. 

HHS  proposes  that,  if  the  inlormation 
described  previously  is  provided  and 
the  c.o.st  estimate  is  approved,  the  kkh 
user  fee  will  he  reduced  for  the  issuer 
of  the  identified  QHF(s)  by  the  amount 
of  the  approved  estimate  ol  the  c.ost  ot 
the  contraceptive  cxiverage  (multiplied 
hv  enrollment  in  the  coverage  tor  the 
month).  While  a  highly  unlikely 
occurrence  given  the  relatively  small 
population  under  consideration.  HH. 
nroposes  that,  if  the  amount  ot  the 
adjustment  is  greater  than  the  amount  ot 
the  ohligation  to  pay  the  FFE  user  tee  in 
a  particular  month,  the  issuer  ot  the 
identified  QHlHs)  will  he  provided  a 
t:redit  for  the  FFE  user  fee  charged  in 
succeeding  months  in  the  amount  ot  the 
excess,  consistent  with  OMB  C.ircular 
No  A25-R.  HHS  seeks  comment  on 
,  whether  a  QHB  issuer’s  FFE  user  lee 
should  he  adjusted  for  any  excess  m 
-  succeeding  months  at  all;  whether,  it  a 
QHB  issuer’s  FFE  user  fee  is  adpisted  tor 
anv  excess  iii  succeeding  months,  any 
time  limit  should  he  placed  on  how 
much  later  the  adjustment  should  take 
o  iilace;  and  alternative  methods  ot 
le  compensating  an  issuer  with  greater 

( imtraceptive  coverage  costs  than  its  (oi 
its  affiliated  QHB  issuer’s)  FEE  user  lees. 

HIES  also  proposes  that  an  issiiei 
providing  contracxiptive  coverage  lor 
which  the  FFE  user  fee  has  been 
adjii.sted  (whether  the  adjustment  was 
provided  to  the  issuer  or  an  alliliatiut 
QHB  issuer)  must  maintain  (or  10  years 

and  make  availahle  to  HH.S  upon 

,n  recuiest:  documentation  demonstrating 
that  the  contracejitive  coverage  was 
iirovided  to  partitnpants  or  heneficiaries 
ite  in  a  self-insured  plan  of  an  eligible 

organization,  as  evidenced  hv  the  copy 
,f  of  the  self-t;ertification  that  was 
loo  provided  hv  the  third  paity 

administrator  that  arranged  tor  such 
a  coverage;  documentation  demonstrating 

ins  that  the  contniceptive  coverage  was 

provided  without  the  imiiosition  ol  any 
(>  cost  .sharing,  premium,  lee.  or  othei 

the  charge;  documentation  or  data 

supporting  the  estimate  ot  the  cost  ol 
nr-  the  contraceptive  coverage;  and 
V  documentation  or  data  on  the  actual 

cost  of  jiroviding  the  coutracejitive 
covenige.  This  record-keeping 
low.  requirement  is  consistent  with 

timeframes  under  the  false  (daims  A(.  . 

u.s.c.  372t)-:t7:Ti.  hhs  is 

considering  mechanisms  lor  ensuring 
he  program  integrity  with  respect  to  the 

provision  of  the  contrac.eptive  coverage 
0  under  this  proposed  accommodation. 
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The.se  ineelianisms  may  include 
nMiuiring  cooperation  with  audits  and 
investigations,  and  recjiiiring  cornu.tive 
action.  HHS  seeks  conuiKmt  on  the 
ov(!r.sight  re(]nireinent.s  that  should  la; 
implemented  with  respect  to  the 
contracej)tive  coverage  under  this 
proposal. 

Finally.  HHS  is  |)roj)osing  that  a  QHP 
issuer  that  is  to  rec(;ive  an  Fh’F  u.ser  fee 
adjustment  as  descrihed  above  ])rior  to 
lannary  1, 2014.  will  he  provided  a 
credit  in  the  amount  of  the  adjustment 
heginning  in  )anuarv  2014.  HHS  seeks 
comment  on  i.ssuers'  ability  to  fund  the 
contrace])tive  coverage  under  the 
proposal  between  the  end  of  the 
temporary  enforcem(;nt  safe  harbor  and 
December  31, 2013.  if  HHS  is  not  able 
to  provide  the  FFE  user  fee  adjustment 
until  laniiarv  2014. 

'Fhe  Dej)artments  also  seek  comment 
on  alternative  ways  to  finance  separate 
contraceptive  coverage  without  co.st 
sharing  with  respect  to  parlici])ants  and 
iM;neticiarie.s  in  self-insured  plans  of 
eligible  organizations. 

e.  TrfHilitwni  at  MuIiipU^  Emplovm’ 

(ii'oup  Hddllh  Plans 

The  D(;partments  recognize  that,  in 
.some  instances,  several  affiliated 
em|)lovers — onlv  .souk;  of  which  an; 
eligible  organizations  or  religious 
(anployers — offer  health  cov(;rage  to 
their  em|)loyees  and  their  cov(;r(;d 
ilej)(;ndents  through  a  single  group 
health  plan.  The  D(;])artm(;nts 
consideretl  allowing  all  (;mployers  in 
such  instances  to  (pialilv  for  an 
accommodation  or  the  religious 
employer  exemj)tion  if  any  single 
eiujiloyer  met  the  definition  of  eligible 
organization  or  religious  em])lover. 
Alternatively,  the  De])artments 
considered  i)reclnding  all  emjjloyers  in 
such  instances  from  (jualifying  for  an 
accommodation  or  the  religious 
employer  exeinjition  if  any  single 
employer  failed  to  meet  the  definition  of 
eligible  organization  or  religious 
emj)loyer. 

The  Departments  pn)pose  to  make  the 
accommodation  or  the  religions 
employer  exemj)tion  availahh;  on  an 
(;mplover-hy-emj)loyer  basis.  That  is. 
each  employer  would  have  to 
ind(;pemlently  m(;et  the  d(;finition  of 
eligible  organization  or  religious 
employer  in  order  to  take  a(l vantage  of 
the  accommodation  or  the  religious 
employer  exem|)tion  with  respect  to  its 
employees  and  their  covered 
dependents.  Conversely,  an  employer 
that  did  not  meet  the  definition  of 
eligible  organization  or  religious 
em|)lover  could  not  take  advantage  of 
the  accommodation  or  the  religious 
emj)loyer  exemjjtion  with  n;sj)ect  to  its 


employees  and  their  covered 
d(;pendents.  This  a|)proach  would 
|)revenl  what  could  be  viewed  as  a 
potential  way  for  i;mj)lov(;rs  that  are  not 
eligible  for  the  accommodation  or  tlu; 
r(;ligious  emplover  (;x(;m])tion  to  avoid 
the  conlrac«;|)tive  cov(;rage  r(;(jnin;m(;nt 
by  offering  coverage  in  conjunction  with 
an  eligihh;  organization  or  r(;ligious 
employ(;r  through  a  common  plan.  The 
Departments  seek  comment  on  this 
a])proach,  including  comments  on  the 
(;xtent  to  which  an  emj)loyer-hy- 
employer  aj)proach  would  pose 
administrative  chalhaiges  for  ])lans  and 
issuers,  as  well  as  comments  on 
alternative  ap])roaches. 

/.  Stiidani  Health  Insurance  Coverage 

Many  institutions  of  higher  education 
administer  ])rograms  that  jjrovidi; 
students  and  their  de])endents  with 
access  to  health  coverage.  Some 
institutions  of  higher  education  spon.sor 
self-insured  student  lu;alth  plans,  hut 
the  vast  majority  of  student  h(;alth  plans 
are  insured,  meaning  that  a  health 
insurance  issuer  contracts  with  the 
institution  of  high(;r  (;ducation  to  i.ssue 
a  blanket  health  insurance  ])olicy.  from 
which  students  can  buy  cov(;rage.  Under 
final  rules  ])ul)li.shed  by  HHS  on  March 
21. 2012,  student  health  insurance; 
coverage  is  a  ty])e  of  imiividual  health 
insurance  covt;rage  offered  to  students 
and  their  covered  dependents  under  a 
written  agr(;ement  l)etwee;n  an 
institution  of  higher  education  and  an 
issuer.'"’ 

Some  r(;ligiously  affiliated  colleg(;s 
and  universities  object  to  signing  a 
written  agn;ement  for  .student  health 
insurance  coverage  that  provides 
benefits  for  contraceptive  .services.  Such 
colleges  and  universities  sometimes 
include  funding  for  student  health  plans 
in  their  student  financial  aid  packages 
and  object  to  funding  .student  health 
plans  that  include  coverage  for 
contraceptive  .services. 

The  ])ro])o.sed  rules  would  ])rovide  for 
an  accommodation  for  stud(;nt  health 
insurance  coverage;  arranged  by  a 
nonjjrofit  religious  institution  of  higher 
education  with  r(;bgious  eebjections  to 
contrace])tive  coverage  comparable  to 
the  propo.s(;d  accommodation  for  grouj) 
health  insurance;  e;e)ve;rage  ])re)viele;el  in 
e;e)nne:e:tie)n  with  a  greeup  he;allh  |)lan 
e;.stal)bshe;el  e)r  maintaine;el  hv  a  nempreefit 
rebgienis  e)rganizatie)n  with  religious 

lliicansi!  studiMit  IkniIiIi  plans  an;  not 
(!inpl(iyin(!Til-l)as(;(l.  lluiy  an;  not  }>n)iip  ImaKli  plans 
iindor  Iddnial  law.  .Snclinn  27‘)l(a)(l)  otlln!  I’ll.S 
Act  (latinos  "{’lonp  hoallli  plan"  as  an  (anplovcM! 
w(!llan;  lionolil  plan  as  d(;lin(!d  in  S(;(:ti(in  ;<(1)  ot 
I'iRI.SA  t(i  tho  o.xiont  that  tin;  plan  provieUis  in(;di(:al 
can!  to  (!mploy(!os  and  Ihoir  d(!p(!ndonts  dinicllv  or 
lliron”h  insiiranco.  roinilnirsoinonl.  or  ollnirwiso. 


e)hj(;e:tie)n.s  te)  e'.e)ntrae:eptive;  e:ove;rage. 
Ae:e;e)rebnglv,  aiuenig  edher  things,  upetn 
re;e:eiving  a  e:e)j)y  e)f  the  .se;lf-e:e;rtifie;ation 
frttm  ;m  institution  e)f  higher  educiition 
that  me;(;ts  the;  e:riteria  for  being  an 
eligible  etrgimizatietn.  an  issuer  offering 
student  h(;alth  insunmex;  e;ove;rage; 
wonlel  preevide  e;ontrae:e;ptive;  t:e)ve;r€ige;, 
without  t:()sl  shiiring  or  aelebtienial 
pre;mium,  fee,  e)r  etther  e:harge;,  ebre;e:tly 
te)  stuelent  e;nre)lle;e;s  anel  their  e:e)ve;re;el 
depenelents,  inele])e;nele;nt  e)f  the  i.ssuer's 
written  agreement  with  the;  institutie)n 
of  higher  e;due;atie)n  to  e)ffer  the  stuelent 
health  plan.  The  Di;piU'tme;nt.s  .sobe;it 
e:e)nune;nts  een  this  ])re)pe)sal. 

g.  Contraceptive-Only  Excepted  Benefits 

In  e)reler  to  imple;me;nt  the;  ])re)j)e)se;el 
ae;ce)nnne)elation.s,  it  woidel  be  ne;e:e;s.sarv 
anel  ap])re)priate;  to  (;stal)bsh  a  new 
e:e)ntrae:eptive;-only  e)xe:e])teel  h(;ne;fit.s 
e:ate;gorv.  Se)e:tion.s  2722(e:)(2)  anel 
2703(1))  of  the  PHS  Ae:t  ])re)viele;  that  the; 
re;e]uire;ment.s  e)f  ])art.s  A  anel  13  e)f  title; 
XXVb  e)f  the;  FHS  Ae:t  elo  not  a])])lv  te) 
any  inebvielual  he;alth  insurane.e 
e;e)verage  in  relation  te)  its  provisie)!)  e)f 
exe.epteel  benefits  ele;.se;rih(;el  in  .se;e:tion 
27‘)l(e;)(2)  e)f  the;  FHS  Ae:t  if  the;  l)(;ne;fit.s 
are  provieleel  uneler  a  se])arate  poliew, 
certifiexite,  e)r  e:e)ntrae;t  e)f  insurane.e. 
St;e:tie)n  27t)l(e:)(2)  e)f  the;  FHS  Ae:l 
pre)vieles  that  this  e;ale;ge)rv  e)f  e;xe:ept(;el 
l)e;ne;fits  ine;lude;,s  bmite;el  .se:e)])e  ele;ntal 
or  visie)!!  benefits,  as  we;!l  as  benefits  for 
long-te;rm  exin;,  nursing  he)n)e  e:ar(;. 
he)me;  he;allh  e:are,  e)r  e:e)mnumity-base;el 
e:ar(;,  e)r  any  e;e)ml)inatie)n  there;e)f.  The 
law  authorizes  similar  limiteei  he;nefit.s 
te)  he;  .spe;e:iiieel  in  rule  as  exce;|)teel 
benefits.  Aelebtie)nally.  seedion  2792  of 
the;  FHS  Ae;t  authe)rize;s  HHS  to 
|)re)nudgate;  sue;h  rule;.s  as  may  he 
nee:essarv  eer  approj)riate  to  e:arry  out  the; 
|)rovi.sion.s  e)f  title  XXVll  of  the  FHS  Ae:t. 
Farallel  provisions  in  se)e:tion  734  of 
ERISA  anel  se;e:tie)n  9833  of  the  Coele;  elo 
the  same  with  re).spee:t  to  the 
Departments  e)f  L;)he)r  anel  the  Treasury. 

Fursuant  to  the  authoritv  in  .sectie)n 
2791(c)(2)  e)f  the  FHS  Act  (anel 
e:e)n)panie)n  preevisieens  in  ERISA  anel  the; 
Ceeele),  the;  pre)])e).seel  rules  we)idel 
])r()vide  that  l)e;ne;fit.s  for  e;ontrae;e])tive; 
se;rvie;e;s  eenly,  when  ])re)viele;el  imele;r  a 
separate  inebvielual  market  health 
insuranex;  pobe:y,  ex;rtifie:ate.  e)r  ex)ntrae:t 
e)f  insurane.e  e:e)nstitnte;  e;xex;pte;el 
l)ene;fits  (,sid)je;ct  te)  the;  ex)nebtie)n.s 
eli.se;u,sse;el  later  in  this  se;e:tie)n).  The; 
Departments  ])re)pe)se  te)  establish  this 
ne;w  e:ate;ge)rv  e)f  ex(x;pted  benefits  to 
ensure  that  inebvielual  he;alth  insuranex; 
pe)be;ie;s  ])re)viebng  exentraceptive; 
ex)ve)rage;  eeffereel  by  au  issuer  j)ur.su;mt 
te)  the  pre)j)e)seel  ae.ex)mnioelatie)us  are  not 
.subje;e;t  to  certain  ge;ne;rally  ap])bcal)le; 
FHS  Act  anel  Aflorelahle;  Uare  Act 
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rcKluirenionts,  such  as  guaranteed 
availal)ility  (section  2702  of  the  l^HS 
Act)  given  the  uni(]ue  nature  of  this 
coverage.  Tims,  for  exaini)le.  while 
issuers  would  offer  this  coverage  to  ])lan 
participants  and  heneficiaries  in  ])lans 
established  or  maintained  by  eligible 
organizations,  issuers  would  not  he 
nuiuired  to  make  this  coverage  available 
to  all  other  individuals  in  a  state.  'Fhese 
proi)o.sed  amendments  are  reflected  in 
jiroposed  45  (IFR  148.220(1)). 

Notwith.standing  this  propo.sed 
exce])ted  benefits  status,  the 
Departments  believe  that  a  core  .set  of 
basic  con.sumer  protection  recjuirements 
should  apply  to  individual  health 
insurance  policies  providing 
contraceptive-only  coverage.  This  core 
set  of  consumer  ])rotection  recpiirements 
would  he  drawn  from  the  broader  set  of 
re(|uirements  applicable  to  individual 
health  insurance  coverage  under  the 
PHS  Act.  This  core  set  would  include 
the  requirements  regarding  guaranteed 
renewahility  of  coverage  (section  2703 
of  the  PHS  Act),  the  i)rohil)ition  against 
lifetime  and  annual  dollar  limits  on 
benefits  (section  2711  of  the  PHS  Act), 
the  prohibition  again.st  rest:issions  of 
coverage  (.section  2712  of  the  PHS  Act), 
and  internal  ap])eals  and  external 
review  rights  (section  2710  of  the  PHS 
Act).  Accordingly.  j)ursuant  to  the 
authority  in  .section  2702  of  the  PHS  Act 
to  promulgate  rules  that  are  “neces.sary 
or  approi)riate’’  to  carry  out  section 
2713  of  the  PHS  Act  (and  companion 
provisions  in  ERISA  and  the  (lode),  the 
pro])o.sed  rules  would  retjuire 
compliance  with  these  ])rovisions  of 
federal  law  as  a  condition  of  exc;epted 
hcmefits  status.  The  Departments 
welcome  comments  on  which 
recjuirements  of  the  PHS  Act.  ERISA, 
and  the  Code  should  or  should  not 
apply  to  individual  health  insurance 
policies  that  i)rovide  c:ontraceptive-onlv 
coverage.  We  also  seek  c:omment.s  on 
how  to  simplify  the  establishment  of 
these  ])roduct.s  and  how  best  to  ensure 
their  availability  in  all  states,  including 
alternatives  to  excepted  benefits  in  anv 
state  without  any  such  product. 

D.  No  Effoct  on  Othor  Law 

The  religious  einjcloyer  exemption 
and  accommodations  in  these  ])ropo.sed 
rules  are  intended  to  have  meaning 
.solely  with  re.sj)ect  to  the  contraceptive 
coverage  requirement  under  .section 
2713  of  the  PHS  Act  and  the  com))anion 
provisions  of  ERISA  and  the  Code. 
Whether  an  employer  or  organization 
(including  an  institution  of  higher 
education)  is  designated  as  “religious” 
for  the.se  ])urpo.se.s  is  not  intended  as  a 
judgment  about  the  mission,  sinceritv, 
or  commitment  of  the  employer  or 


organization  (including  an  institution  of 
higher  education),  or  intended  to 
differentiate  among  the  religions  merits, 
commitment,  mission,  or  ])uhlic  or 
private  standing  of  religious  entities. 

The  use  of  such  designation  is  limited 
solely  to  defining  the  class  of  emplovers 
or  organizations  (including  institutions 
of  higher  education)  that  would  (jualifv 
for  the  religious  employer  exem|)tion 
and  accommodations  under  these 
pro])o.sed  rules.  The  definition  of 
religious  em])loyer  or  eligible 
organization  in  the.se  proj)o.sed  rules  is 
not  being  propo.sed  to  applv  with 
respect  to,  or  relied  iq)on  for  the 
inter])retation  of,  any  other  provision  of 
the  PHS  Ac:t,  ERISA,  the  Code,  or  any 
other  provision  of  federal  law,  nor  is  it 
intendeil  to  set  a  precedent  for  any  other 
pur])o.se.  For  example,  nothing  in  these 
propo.sed  rules  should  be  construed  as 
affecting  the  interpretation  of  federal  or 
state  civil  rights  .statutes,  such  as  Title 
Vll  of  the  Civil  Rights  Act  of  1984  or 
Title  IX  of  the  Education  Amendments 
of  1872. 

Furthermore,  nothing  in  these 
])ropo.sed  rules  would  ])reclude 
employers  or  others  from  expressing 
their  oi)])o.sition,  if  any,  to  the  use  of 
contraceptives;  recjuire  anyone  to  use 
contrace])tive.s;  or  recpiire  health  care 
providers  to  jnescrihe  contraceptives  if 
doing  so  is  again.st  their  religious 
beliefs. 

Finally,  the  j)rovi.sion.s  ofthe.se 
propo.sed  rules  would  not  prevent  states 
from  enacting  stronger  con.sumer 
protections  than  these  minimum 
standards.  Federal  health  insurance 
regulation  generallv  establishes  a  federal 
lloor  to  ensure  that  individuals  in  every 
state  have  certain  basic  protections. 

State  health  insurance  laws  requiring 
coverage  for  contraceptive  services  that 
provide  more  access  to  contracej)tive 
coverage  than  the  federal  standards 
would  therefore  continue  under  the 
])ro])o.sed  rules.  The  De])artment.s  .solicit 
comment  on  the  interaction  between 
state  law  and  these  ])ropo.sed  rules. 

IV.  Economic:  Impact  and  Paperwork 
Burden 

A.  Hxacntiva  Ovdars  128(i(i  and  I35()3 — 
napartniant  of  Hacdth  and  tinman 
Sarvicas  and  Dapartincnt  of  Lctbor 

Executive  Orders  128(j()  and  13583 
direct  agencies  to  a.sse.ss  all  co.sts  and 
benefits  of  available  regulatory 
alternatives  and,  if  regulation  is 
necessary,  to  select  regulatory 
a])j)roaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  and  public  health  and 
safety  effects;  di.strihutive  impacts;  and 
ecpiity).  Executive  Order  13583 


emphasizes  the  importance  of 
(luantifying  both  co.sts  and  benefits, 
reducing  costs,  harmonizing  rules,  and 
promoting  Ilexihility. 

Section  3(f)  of  Executive  Order  12888 
defines  a  “significant  regulatory  action” 
as  an  action  that  is  likely  to  result  in  a 
ride;  (1)  Having  an  annual  effect  on  the 
economy  of  .$100  million  or  more  in  any 
one  year,  or  adversely  and  materially 
affecting  a  .sector  of  the  economy, 
jiroductivity.  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local,  or  tribal  governments  or 
communities  (also  referred  to  as 
“economically  significant”);  (2)  creating 
a  .serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or  (4) 
raising  novel  legal  or  jiolicy  i.ssues 
arising  out  of  legal  mandates,  the 
President's  jiriorities,  or  the  princijiles 
set  forth  in  the  Executive  Order. 

A  regulatory  imjiact  analysis  mu.st  he 
jirepared  for  major  rules  with 
economically  significant  effects  (.SI  08 
million  or  more  in  any  one  year),  and 
an  “economically  significant” 
regulatorv  action  is  .subject  to  review  hv 
the  Office  of  Management  and  Budget 
(OMB).  The  Departments  have 
concluded  that  these  proposed  rules  are 
not  likely  to  have  economic  impacts  of 
Slot)  million  or  more  in  any  one  year, 
and  therefore  do  not  meet  the  definition 
of  “economically  significant”  under 
Executive  Order  128()8. 

1.  Need  for  Regulatory  Action 

As  stated  earlier  in  this  jireamhle,  the 
Departments  previously  i.ssued 
amended  interim  final  rules  authorizing 
an  exem])tion  for  group  health  plans 
established  or  maintained  by  religious 
employers  (and  any  group  health 
insurance  coverage  provided  in 
connection  with  such  plans)  from 
certain  coverage  reijuirements  under 
.section  2713  of  the  PITS  Act  (78  FR 
48()21,  August  3,  2011).  The  amended 
interim  final  rules  were  finalized  on 
February  15.  2012  (77  FR  8725).  The 
De])artments  are  i)ro])osing  in  these 
pro|)osed  rules  to  amend  the  definition 
of  religious  emjilover  in  the  IllkS  rule  at 
45  CFR  147.130(a)(l)(iv)(B) 

(incor})orated  by  reference  in  the  rules 
of  the  Departments  of  Labor  and  the 
Treasury)  by  eliminating  the  first  three 
prongs  of  the  definition  of  religious 
employer  that  was  e.stahlished  in  the 
2012  final  rules  and  clarifying  the  fourth 
prong.  Under  this  jirojio.sal.  an  employer 
that  is  an  organization  that  is  organized 
and  operates  as  a  nonprofit  entity  and 
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is  roforred  to  in  section  (i().33(a)(3)(A)(i) 
or  (iii)  of  the  (x)de  would  lx;  considered 
a  religious  employer  and  its  group 
health  plan  would  (pialifv  for  the 
exemption  from  the  n;(|uirem(!nt  to 
cover  contraceptive  services.  In 
addition,  the  i)roj)os(Hl  rules  would 
establish  accommodations  for  health 
coverage  e.stahlished  or  maintaiiUKl  or 
arranged  hy  eligible  oi-ganizations. 
which  have  ndigious  objections  to 
contracej)tive  coverag(^.  while  providing 
women  contraceptive  coverage  without 
cost  sharing. 

2.  /\nticij)ated  Effects 

'I'he  Departments  expect  that  these 
proposed  rules  would  not  result  in  anv 
additional  significant  burden  on  or  costs 
to  the  aff(!cted  entities. 

/i.  Specju/  Analvsas — Depavtmmt  of  the 
Treasurv 

For  })urpose.s  of  the  De])artment  of  the 
Treasury,  it  has  h(;en  determimul  that 
this  notice  of  proposed  rulemaking  is 
not  a  significant  regulatorv  action  as 
(hdined  in  Executive  Order  128(i(),  as 
amended  hv  Executive  Order  Kf.'itKt. 
rherefore.  a  regulatorv  asses.sment  is  not 
r(!(juired.  It  has  also  been  determined 
that  section  .^.'>3(1))  of  the  Administrative 
Proc(idnn!  .Act  (.1  II.S.O.  chapter  .'i)  does 
not  apply  to  this  pro])osed  rule,  it  is 
henihv  certified  that  the  collections  of 
information  contaimul  in  this  notice  of 
proposed  rulemaking  would  not  have  a 
signiricant  impact  on  a  substantial 
number  of  small  entities.  y\ccordingly.  a 
regulatory  flexibility  analysis  under  tlu; 
Regulatory  Flexibility  Act  (5  U.S.O. 
chanter  (i)  is  not  retpiired. 

Tlie  ])roj)osed  rules  would  nupiire 
each  organization  .seeking 
accommodation  under  the  propo.sed 
rules  to  self-certify  that  it  meets  the 
definition  of  eligible  organization  in  the 
])roj)osed  rules.  Each  organization  must 
self-certify  that:  (1)  (3n  account  of 
religious  objections,  it  o])|)oses 
ixoviding  coverage  for  some  or  all  of  the 
contraceptive  items  or  .services  that  it 
would  otherwise  he  reciuired  to  provide; 
(2)  it  is  organized  and  operates  as  a 
nonprofit  entity:  and  (3)  it  holds  itself 
out  as  a  religious  organization.  The  self- 
certification  must  be  executed  hv  an 
authorized  repre.sentative  of  the 
organization.  Tlu;  organization  mii.st 
maintain  the  self-certification  in  its 
records  for  each  plan  y(!ar  to  which  the 
accommodation  is  to  ap|)ly  and  make  it 
available  for  examination  upon  recpie.st. 
The  proposed  rules  would  also  recpiire 
(!ach  eligible  organization  that 
establish(;.s  or  maintains  an  insurecl 
group  health  plan  to  provide  a  copy  of 
its  self-c(!rtification  to  the  group  health 
insurance  issuer.  If  the  group  health 


plan  of  the  eligible  organization  is  self- 
insunul.  the  propo.stul  rules  would 
direct  the  eligible  organization  to 
])rovide  a  co])y  of  its  .self-certification  to 
the  third  party  admini.strator. 

The  Departnumts  intend  to  spticify  in 
guidance  tlu;  form  to  he  n.sed  for  the 
self-certification,  similar  to  IIk;  form 
])reviou.sly  prescrilxMl  in  guidance!  for 
the  tem])orary  enforcement  safe  harbor. 
The  Departments  are  miahl(!  to  estimate 
the  number  of  eligible!  eerganizatienis  that 
we)ulel  se!ek  an  ae:e:e)mme)elatie)n.  The 
De!partments  se!e!k  e;e)mme!nt  e)n  the 
likely  number  e)f  e!ligil)le  eirganizatieens 
seieking  an  ae;e:ommoelatie)n.  Of  the 
eligible  e)rganizatie)ns.  sejine  weeulel 
likely  he  small  entitie!.s.  It  is  estimateel 
that  eae:h  eligible  organizatie)n  we)idel 
iKieul  eenlv  aj)pre)ximately  .‘30  minutes  e)f 
labe)!’  (30  minute!.s  of  e;lerie:al  laheer  at  a 
e;e)st  e)f  S3().04  pe!r  he)ur.  10  minutes  fe)r 
a  manage!!’  at  a  e:e).st  e)f  .S.'5.').22  per  henir. 

.1  minuteis  fe)r  le!gal  e;e)un.se!l  at  a  e;ost  e)f 
.$83.10  ])er  hour,  anel  .'i  minuteis  fe)r  a 
senieer  e!xe!e:utive!  at  a  e:e)st  e)f  $112.43  ])e!r 
he)ur)  e!iie:h  yexir  te)  ])re!pare!  anel  pre)viele 
the  inibrmatie)!!  in  the  self-e:e!rtifie:atie)n. 
This  we)ulel  ne)t  he!  a  signifie;ant 
e!e;e)ne)mie:  impae:t.  Fe)r  these!  re!a.se)ns.  this 
infeermatie)!!  e:e)Ile!e:tie)n  re!e|uire!me!nt 
we)ulel  ne)t  have!  a  signifie;ant  im|)ae:t  e)n 
a  suhstantiiil  numbe!!’  e)f  small  e!ntitie!s. 

The  i)re)])e)se!el  rulers  alse)  weeulel 
reupiire  health  in.surane:e!  issuers 
pren'ieling  .se!])arate!  e:e)ntrae;e!ptive! 
e:e)verage!  te)  pre)viele!  written  ne)tie:e  te) 
plan  partie;i])ant.s  anel  l))!nefie;iarie!.s 
reegareling  the  av.iilahility  e)f  the 
e:e)ntrae:e!])tive  e:e)ve!rage!.  The  ne)tie;e 
we)ulel  he  ])re)viele!el  .se!parate  fre)m  but 
e:e)nte!m])e)ranee)u.s  with  (te)  the  extent 
l)e)s.sil)le!)  any  applie;atie)n  mateerials 
elistributeel  in  e;e)nnee:tie)n  with 
e!nre)llme!nt  (e)r  re!-enre)llment)  in  gre)up 
e:e)ve!rage  establisheel.  niaintaineel.  or 
arrangeel  by  the  eligible  e)rganizatie)n  in 
any  plan  ye!ar  to  whie:h  the 
ae:e:e)mme)elatie)n  is  te)  a|)ply.  I  he 
])re)pe).se!el  ruleis  e:e)ntain  me)elel  language 
fe)r  issueers  te)  use  to  satisfy  the  ne)tie:e 
reupiirement.  There!  are  440  is.suers  in 
the  inelivielual  anel  gre)uj)  markers.  It  is 
belieweel  that  veny  few.  if  emv.  e)f  them 
are  small  entities.  Meerexever.  the  e:e).st  leer 
pre)paratie)n  anel  elistrihutie))!  e)f  the! 
ne)tie:e!  weeulel  ne)t  he  signifie:ant.  It  is 
estimateel  that  eae;h  i.ssuer  we)ulel  neeel 
aj)])re)xim;ite!ly  1  hour  e)f  e:le!rie:al  laheer 
(at  $31.04  i)e!r  he)ur)  jinel  l.'i  minutees  e)f 
management  rewienv  (at  $.').'). 22  i)e!r  he)ur) 
te)  ])re!])are!  the  ne)tie:e.s  Ibr  ii  total  e:e).st  e)f 
appre)ximately  $44.  It  is  estimateel  that 
e!ae:h  ne)tie:e  we)ulel  reupiire  $0.40  in 
pee.stage  anel  .SO.O.'l  in  mater  ials  e:e)st 
(pape!r  <mel  ink)  anel  the  total  ])e)stage! 
anel  materials  e:e).st  Ibr  e!ae:h  ne)tie:e  sent 
via  mail  we)ulel  he!  $0..')!.  Feer  the)se 
re!a.se)ns.  these  inibrmation  e;e)lle)e:tie)n 


re!eiuire!ments  we)ulel  ne)t  have  a 
.slgnifie:imt  im])ae;t  e)n  a  substantial 
number  e)f  small  e!ntitie!.s. 

IIII.S  is  .se)lie:iting  ])ul)lie:  e:e)mme!nt  e)n 
e!iie:h  e)f  the!.se  issues  Ibr  ])urj)ose!S  e)f  the! 
iblle)wing  se!e:tie)n  as  well. 

Fursuiint  to  .se!e;tie)n  780.1(0  e)f  the! 

Oeeele,  this  i)re)pe),se!el  rule  has  heu!!! 
submitteHl  te)  the  Ohief  (;e)un.sel  Ibr 
Aelve)e:ae:y  of  the  Small  Business 
Aehnini.stratie)!!  Ibr  e:e)mme!nt  e)n  its 
impae:t  e)n  small  l)u.sine!.ss. 

Paperwork  Ueduction  Act — 
Department  of  Health  and  Unman 
Services 

Dueler  the  Fa])e)rwe)rk  Re!elue;tie)n  Act 
e)f  100.1.  Hll.S  is  rexjuireel  te)  ])roviele  00- 
elay  notie:e!  in  the  Federal  Register  anel 
.se)lie:it  publie:  e:e)mment  l)efe)re  an 
information  ce)lle!e:tie)n  reKpiirement 
(ICR)  is  submitted  to  the  Offie:e!  of 
Management  anel  BuelgeO  (OMB)  for 
re!view  anel  appre)val.  These  ])re)))e)seel 
rule!.s  e:e)ntain  i)re)pe)se!el  KiRs  that  are 
sul)jee:t  te)  review  hy  OMB.  A  ele!se;rij)tie)n 
e)f  theise  ])re)visie)ns  is  given  in  the 
fe)lle)wing  paragraphs  with  an  estimate 
e)f  the  annual  hurelen.  In  e)rele!r  te)  fairly 
ewiiluate  wheether  an  ICR  she)ulel  be 
ap])re)ve!el  by  OMB.  .se!e:tie)n  3.100(e:)(2)(A) 
e)f  the  Pa])e!rwe)rk  Re!elue:tie)n  Ae:t  e)f  IStO.I 
re!e|uire!.s  that  HIKS  .se)lie;it  ])ul)lie: 
e:e)mme!nt  e)n  the  folle)wing  issues: 

•  riie  neeel  Ibr  the  inibrmatie)!) 
e:e)lle)e:tie)n  ;!!iel  its  usefuhiess  i!i  e;arryi!ig 
e)ut  the!  pre)pe!r  ii!!ie:tie)ns  e)f  lllkS. 

•  rhe  ae:curae;y  e)f  e)ur  ewtienate  e)f  the 
inibrmatie)!)  e:e)lle!e:tie)!)  hurele)). 

•  The  epiality.  utility,  a!)el  e:larity  of 
the  infe)r!))atie)!)  te)  be  e:e)lle!e:teel. 

•  Re)e:e)!))!))e!!)elatie)n.s  te)  !))i!)i!nize!  the 
i!)for!))atie)!)  ce)lle!e;tio!)  hurele!)  e)n  the 
affe!e:te!el  i)ul)lic.  ine:lueli))g  a)!te)!))ate!d 
e:ollee;tie)!)  tee:h!)ie]ue.s. 

HI  IS  is  .solie:iting  p)!l)lie;  e:e)!))!))e!!)t  on 
e!ach  e)f  the.se  i.s.sue!.s  for  the  folle)wi!)g 
se!e:tie)!)s  e)f  these  pre)])ose!el  rulees  that 
e;e)!)tain  ])rope).sed  ICRs.  Average  laheer 
eiosts  (inclueli!)g  fringe  benefits)  )!.se!el  te) 
e!.stimate  the  e;e).st.s  are  e;ale:ulate!el  using 
elata  available  fre)m  tl)e  Bureiae)  e)f  Labe)!’ 
Stati.stie:s. 

1.  .Se!lf-Certifie:ation  (§§  147.131(1))(4), 
147.131(e’)(l),  147.131(c)(2)) 

Eiee:!)  e)rga!)izatie)!)  seeking 
ae:e:e))))!))e)elatie)n  )!!)ele)r  the  pre)])e)seel 
rule!.s  we)ulel  he!  re!e]uire!el  te)  se!lf-e:e!rtifv 
thi!t  it  !)!e!e!t.s  the  ele!fi!)itie)!)  e)f  <!!)  eligible 
e)rga!)izatie)!).  'fhe  self-e’.ertifie:atie)n 
we)ulel  he!  exeKiuteuI  by  i!n  authe)rize!el 
re!])re!se!!)tative!  e)f  the  e)rga!)izatie)!)  a!)el 
we)ulel  also  .s])e!e:ify  the  e:e)!)trae:e!ptive 
servie:e)s  for  whie:h  the  e)rga!)izatie)n  will 
!)e)t  establish,  !))aintai!),  aeln)i!)iste!r.  or 
fu!)el  eioverage.  The  .se!lf-e:e!rtifie:atie)n 
woulel  !)e)t  he!  suhmitteKl  te)  any  e)f  the 
Depart!))e!)ts.  The  form  that  woulel  be 
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used  by  organizations  for  their  self- 
eertification  would  he  spiuafied.  Tins 
form  is  available  for  insiiection  at 
htt})://\v\v\\'.cn\s.gov/R(i'^ul(itions-(ind- 
(iuidan  cc/ Lagishi  lion/ 
P(ip(u\vorkl\eduction/\ctoH995/PR/\- 
Listing.htniL  The  organization  would 
inaintaiii  the  self-cmtification  in  its 
records  for  (jach  plan  year  to  which  the 
accommodation  is  to  apply.  The  eligible 
organization  would  need  to  ])rovide  a 
cojiy  of  its  .self-certification  to  a  health 
insurance  issuer  (for  insured  gron]) 
health  plans  or  student  health  insurance 
coverage)  or  to  a  third  party 
administrator  (for  .self-insured  gronj) 
health  plans). 

mis  does  not  have  an  e.stimate  for 
how  many  organizations  would  seek  an 
accommodation.  HHS  .seeks  comment 
on  the  likely  nnmher  of  organizations 
.seeking  an  accommodation  or  the 
nnmher  of  jiarticipants  and  heneficiaries 
in  the  plans  of  such  organizations. 
Therefore,  the  burden  for  only  one 
eligible  organization,  as  opposed  to  all 
eligible  organizations  in  total,  is 
estimated.  It  is  assumed  that,  for  each 
eligible  organization,  clerical  staff 
wonld  gather  and  (inter  the  mice.ssarv 
information,  send  the  self-certification 
electronically  to  the  issuer  or  third  party 
administrator,  and  retain  a  copy  for 
record-keeping,  a  manag(ir  and  higal 
coimsiil  wonld  review  it.  and  a  senior 
execntive  wonld  execute  it.  1  IMS 
estimates  that  an  organization  wonld 
need  ajiproximately  .50  minutes  (30 
minnt(!s  of  clerical  labor  at  a  cost  of 
.$30.04  per  hour,  10  minnt(is  for  a 
manager  at  a  co.st  of  $55.22  per  hour,  5 
minutes  for  legal  counsel  at  a  cost  of 
.$83.10  ])er  hour,  and  5  minutes  for  a 
.senior  execntive  at  a  cost  of  $112.43  ptir 
hour)  to  execute  the  self-certification. 
Therefore,  the  total  annual  burden  for 
prejiaring  and  jiroviding  the  information 
in  the  self-certification  wonld  he 
approximately  $41  for  each  eligible 
organization. 

With  respect  to  self-insnred  plans  of 
eligible  organizations,  the  third  jiarty 
administrator  wonld  provide  a  health 
insurance  issuer  a  copy  of  the  self- 
certification  of  the  eligible  organization. 
The  third  jiarty  administrator  wonld  he 
able  to  provide  a  copy  of  the  self- 
certification  to  the  issuer  ehictronically 
at  minimal  co.st. 

2.  Notice  of  Availahilitv  of 
Contraceptive  Coverage  (§  147.1 31  (d)) 

The  pro]io.s(!d  rules  wonld  direct  a 
health  insurance  issuer  jiroviding 
.separate  individual  contrace])tive 
coverage  at  no  additional  co.st  to 
participants  and  beneficiaries  in  insured 
plans  of  eligible  organizations  (or  to 
student  enrolhws  and  covered 


dejKaidents  in  student  health  insurance 
covcaage  arrangful  by  eligible 
organizations)  and  to  ])artici])ants  and 
beiKificiaries  in  .self-insur(!(l  plans  of 
eligible  organizations  who.se  coverage  is 
automatically  arranged  for  them  by  a 
third  party  administrator  to  provide  a 
written  notice  to  such  plan  participants 
and  heneficiaricis  (or  to  such  student 
enrolhuxs  and  covered  dejiendents) 
regarding  the  sejiarate  contrac(;ptive 
coverage.  The  notice  would  be  sejiarate 
from  but  contemporaneous  with  (to  the 
extent  ])o.ssible)  any  application 
matcaials  distributed  in  connection  with 
enrollment  (or  re-enrollment)  in  group 
coverage  of  the  eligible  organization  in 
any  plan  vear  to  which  the 
accommodation  is  to  apply  and  would 
be  provided  annually.  To  satisfv  the 
jiroposed  notice  re(]uirement.  i.ssuers 
could  use  the  model  language  .set  forth 
in  the  pro]jo.sed  rules  or  suhstantially 
similar  language. 

It  is  unknown  how  many  i.ssuers 
jnovide  health  insurance  coverage  in 
connection  with  insured  plans  of 
eligible  organizations  or  how  manv 
third  party  administrators  jirovide 
services  to  .self-insunul  plans  of  eligible; 
organizations  or  how  many  issuers 
would  ])rovi(l(;  .se])arat(;  individual 
contraceptive  coverage  to  ])lan 
])articipant.s  and  beneficiaries  of  .self- 
insured  ])lan.s  of  eligible  organizations, 
'rherefon;,  the  burden  for  onlv  one 
i.ssu(;r,  as  o])po.si;d  to  all  i.ssuers  in  total, 
is  estimated.  It  is  (;.stimated  that  each 
issuer  would  ne(;(l  approximately  1  hour 
of  clerical  labor  (at  $31.84  per  hour)  and 
15  minutes  of  management  r(;view  (at 
$55.22  |)er  hour)  to  pr(;pare  the  notices 
for  a  total  co.st  of  a])proximately  $44.  It 
is  estimated  that  each  notice  woidd 
require  $0.48  in  postage  and  $0.05  in 
materials  co.st  (papi;r  and  ink)  and  the 
total  postage  and  materi.ds  cost  for  each 
notice  sent  via  mail  would  be  $0.51. 

3.  FFE  User  h'ee  A(lju.stm(;nt.s 
(^158.50((I)) 

In  ordi;r  for  a  QHF  i.ssu(;r  to  be  i;ligible 
for  the  proposed  FFF  user  fee 
adjustment,  the  propo.sed  rides  would 
provide  that  the  i.ssiu;r  providing  the 
contraceptive  coverage  would  provide 
certain  information  and  doenmentation 
(jointly  with  the  affiliated  QHP  i.ssu(;r 
for  which  the  r(;duction  in  the  FFF  user 
f(;e  is  being  .sought,  if  the  issuers  are  not 
tin;  same)  to  HMS.  First,  montldv  data 
on  the  number  of  individuals  for  whom 
the  contraceptive  coverage  is  being 
provid(;d  woidd  be  r(;(iuired.  along  with 
an  att(;.station  that  a  cojiy  of  the  .self- 
certification  of  the  eligible  organization 
was  ]jrovided  by  the  third  party 
administrator  that  arranged  for  the 
coverage  for  the  plan  jiarticijiants  and 


beneficiaries.  Second,  the  i.ssiu;r  would 
provide  an  alt(;.station  that  coverage  for 
all  recommen(l(;d  contraci;])tive  services 
identifiiid  in  the  self-certification  of  the 
eligibh;  organization  is  being  provided, 
iuid  being  provided  without  co.st 
sharing,  jiremiums,  fci;,  or  other  costs  to 
the  plan  participants  or  h(;neficiaries. 

The  issuer  also  would  attest  to  IIHS  that 
it  pa.s.s(;d  thi;  portion  of  its  adju.stment 
altrihntahle  to  reasonable  charges  by 
third  party  administrators  on  to  those 
parties.  Third,  the  is.suer(s)  would 
identify  the  Ql  lP(s)  being  offered 
througli  an  FFF  with  r(;.sp(;ct  to  which 
the  FFF  user  fi;e  reduction  is  to  be 
applied.  In  addition,  whi;re  the  issuer 
providing  the  contraceptive  coverage  is 
not  the  QMF  issuer  for  which  the 
reduction  in  the  F’FE  u.ser  fee  is  being 
sought,  an  attestation  that  the  i.ssuers  are 
from  the  same  i.ssuer  group  would  he 
submitted.  Finally,  the  i.s.suer(.s)  would 
submit  to  fins  an  estimate  of  the  co.st 
of  the  contraceptive  coverage,  along 
with  data  or  documentation  siqiporting 
that  (;.stiniate.  HITS  ajiproval  of  the  cost 
(;stimate  wonld  be  retjuired  before  a 
QHF  issuer  could  receive  an  FFF  u.ser 
f(;e  adjust meut. 

Although  the  numb(;r  of  QHF  is.su(;rs 
that  would  si;ek  an  FFF  u.ser  lee 
adjustment  is  unknown  at  this  point. 

Ill  IS  anticipates  that  a  small  numbi;r  of 
issuer  groups  would  provide  such 
contracej)tive  cov(;rage  nationwide,  and 
that,  for  purposiis  of  efficiency,  tho.se 
issuer  groups  would  consolidate  their 
apjilications  for  FFE  u.ser  fee 
adjustments  with  fewer  than  9  i.s.siu;r.s  of 
QllFs  on  P’FFs.  (ioll(;ction.s  from  fewi;r 
than  10  persons  are  exempt  from  the 
Paperwork  Reduction  Act  und(;r  44 
U.S.C.  35()2(3)(A)(i).  Th(;refore.  HITS 
does  not  plan  to  seek  QMB  ajiproval  for 
this  projiosed  ICR.  Howi;ver,  in  the 
(went  that,  by  the  time  of  the  issuance 
of  the  final  rules.  HHS  believiis  that  the 
numher  of  QHP  issuers  that  would  .s(;ek 
an  FFE  u.ser  fee  adju.stment  would  he 
gr(;ater  than  9,  HHS  would  S(;ek  ()M13 
approval  for  this  j)roj)o.s(;d  ICR. 

To  obtain  copies  of  the  supporting 
.statement  and  any  related  forms  for  the 
pro])osed  ICRs  referenced  above,  acce.ss 
CM.S’s  web  site  at  http  j/www.v.ms.gov/ 
Rogahitions-dnd-duidnncn/Lngishition/ 
P(ipnr\\'orkRndiictionA(:tof1995/PRA- 
Listing.Iitnd  or  email  your  request, 
including  vour  address,  phone  number. 
OMB  number,  and  (iMS  (locumi;nt 
identifii;r.  to  p(ipnnvoik@(:ins. hhs.gov, 
or  call  the  Re])orts  Clearance  Office  at 
(410)  788-1328. 

If  you  comment  on  the.se  projiosed 
ICRs,  please  do  eithi;r  of  the  following: 

1.  Submit  your  counn(;nts 
electronically  as  specified  in  the 
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ADDRESSES  section  of  these  projiosed 
rules;  or 

2.  Submit  your  coniinents  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Attention:  (IMS  Desk  Officer. 
‘Hl(i«-P.  FAX;  (202)  305-.5«t)(i.  or  email; 
()II{A_siil)niissi()n@()nih.(H)p.}’(n’. 

D.  Pdixn  work  liadiiclion  Act — 
llcpartnwnt  ol  lAihor  and  Department  of 
the  Treasinx 

As  noted  above,  eacli  organization 
seeking  accommodation  under  the 
projiosed  rules  would  he  reejuired  to 
self-certify  that  it  meets  the  definition  of 
an  eligible  organization.  This  proposed 
re(|uirement.  which  is  the  same  in  all 
three  sets  of  projiosed  rules,  is  .set  out 
in  proposed  20  (iFR  54.081.5- 
2713A(h)(4)  and  proposed  20  CFR 
2500.7 1.5-271 3A(l))(4).  The  flepartments 
are  soliciting  jiuhlic  comments  for  00 
days  concerning  this  record-keeping 
reiiuirement.  The  Dejiartinents  will 
submit  a  co|)v  of  the.se  propo.sed  rules 
to  OMB  in  accordance  with  44  II.S.C. 
3507(d)  for  review  of  the  proposed  ICRs. 
'I’he  Departments  and  OMB  are 
particularly  interested  in  comments 
that: 

•  Fvaluate  whether  the  collection  of 
information  is  necessary  for  the  projier 
jierformance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utilitv: 

•  Fvaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used: 

•  Knhance  the  (luality.  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  tho.se  who 
are  to  respond,  including  through  the 
u.se  of  ajjpropriate  automated, 
electronic,  nuu.hanical.  or  other 
technological  collcution  techni(|uc;.s  or 
other  forms  of  information  technologv. 
for  (!xample.  by  permitting  electn)nic 
submi.ssion  of  re.sj)on.ses. 

(Comments  .should  he  .sent  to  the 
()ffit;e  of  Information  and  Regulatorv 
Affairs.  Attention:  Desk  Officer  for  the 
Employee;  Benefits  .Securitv 
Administration  either  by  Fax  to  (202) 
3‘)5-58()()  or  by  email  to 
oira_sahniission@()inl).eoi).(>ov.  A  coj)v 
of  the  propo.s(;d  K’.Rs  may  be  obtained 
by  contacting  the  PRA  addre.ssee;  (k 
Ohristopher  (’.o.shv.  Office  of  Poliev  and 
Re.s(;arch.  Department  of  Labor. 
Emjjlovee  Benefits  Sc;curity 
Administration,  200  (Constitution 
Avenue  N\V..  Room  N-5718. 
Washington,  DCC  20210;  telephone;  (202) 
093-8410;  Fax:  (202)  21‘)-4745  (please 


note  that  these  numbers  are  not  toll-free 
numbers);  email:  ehsa.opi'@dal.^()V. 
Proposed  ICCRs  submitted  to  OMB  also 
are  available  at  www’.ret^info.^ov  (http:// 
www.reginfo.gov/pnhlic/do/PHAMcnn). 

(Consistent  with  the  HI  IS  analysis 
presented  above,  the  Departments  do 
not  have  an  i;.stimate  for  how  many 
organizations  would  seek  an 
accommodation.  The  D(;|)artmeuts  .s(;ek 
comment  on  the  likely  nnml)(;r  of 
organizations  seeking  an 
accommodation  and  the  number  of 
participants  and  b(;neficiaries  in  the 
plans  of  such  organizations.  The 
De])artment.s  rely  on  the  same  e.stimates 
noted  above:  50  minutes  per 
organization  to  execute;  the  self- 
certification  (i.e.,  approximately  .S41  for 
each  eligible  organization). 

With  r(;.spect  to  self-insured  plans  of 
eligible  organizations,  the  third  partv 
administrator  would  provide  a  health 
insurance  issuer  a  copy  of  the  self- 
certification  of  tin;  eligible  organization. 
The  third  j)arty  administrator  would  lx; 
able  to  provide  a  copv  of  the  self- 
certification  to  the  issuer  electronicallv 
at  minimal  cost. 

The  De])artments  note  that  persons 
are  not  re(inir(;d  to  r(;s|)ond  to,  and 
generally  are  not  subject  to  any  penaltv 
for  failing  to  c;omply  with,  an  KCR  unless 
the  KCR  has  a  valid  OMB  control 
numh(;r.  The  paperwork  hurtlen 
estimates  an;  summarized  as  follows: 

Type  of  Review:  New  collection. 

Agencies:  Employe;;  B(;nefit.s  Security 
Administration.  Department  of  Labor: 
Internal  Rev(;nue  Service,  Department  of 
the  Treasury. 

Title:  .Self-Certification;  Preventive 
.Services  (Coverage. 

OMB  \hnnher:  XXXX-XXXX:  XXXX- 
XXXX. 

Affected  Pnhiic:  Business  or  other  for- 
profit:  not-for-profit  institutions. 

Total  Respondents:  Unknown. 

Total  Responses:  Unknown. 

Frequency  of  Resf)onse:  Once. 

Estimated  Total  Annmd  Barden 
Hours:  50  minutes  per  respondent. 

Estimated  Total  Annual  Burden  (lost: 
Unknown. 

V.  Unfunded  Mandates  Reform  Act 

For  ])urposes  of  the  Unfunded 
Mandat(;s  Reform  Act  of  1995  (Pub.  L. 
104-4),  as  well  as  Ex(;cutive  Order 
12875.  these  proposed  rules  do  not 
include  any  |)ropos(;d  fed(;ral  mandate 
that  may  result  in  expenditur(;s  by  state, 
local,  or  tribal  governments,  nor  do(;s  it 
include  any  propos(;d  federal  mandates 
that  may  impo.se  an  annual  burden  of 
.Slot)  million,  adjusted  for  inllation,  or 
more  on  the  ])rivate  sector."’ 

"’Ill  ciirlv  tliiit  tlirosluild  Idvil  i.s 
ii|))ii'uxiiniiloly  $i;<a  niillidii. 


VI.  Federalism — Department  of  Health 
and  Human  Services  and  Department  of 
Labor 

Executive  Order  13132  outlines 
fundamental  principles  of  f(;d(;ralism, 
and  r(;(]uires  the  adherenc;e  to  specific 
criteria  by  federal  agencies  in  tin; 
jirocess  of  their  formulation  and 
imiilementation  of  policies  that  have 
“substantial  direct  effects”  on  states,  the 
relationshijj  hetwe(;n  the  federal 
government  and  states,  or  the 
distribution  of  jiower  and 
res|)onsil)iliti(;s  among  the  various 
levels  of  government.  Federal  ag(;ncies 
]n'omulgating  rules  that  have  these 
federalism  implications  must  consult 
with  state  and  local  officials,  and 
describe  the  extent  of  their  consultation 
and  the  nature  of  the  concerns  of  state 
and  local  officials  in  the  preamble  to  the 
rules. 

In  the  De])artment.s’  view,  these 
])roposed  rules  have  fetleralism 
im])lications.  hut  the  federal 
implications  are  substantially  mitigated 
hecau.se,  with  respect  to  h(;alth 
insurance  issuers.  15  .states  have 
enai:ted  specific  laws,  rules,  or  bulletins 
that  meet  or  exceed  the  federal 
standards  reciuiring  coverage  of 
.s])ecified  pr(;ventive  .services  without 
cost  sharing.  Tin;  remaining  states 
which  ])rovide  oversight  for  these 
fed(;ral  law  reciuirements  are  doing  so 
using  their  general  authority  to  enforce 
the.se  federal  standards.  Ther(;fore,  the 
])ropo,sed  rules  are  not  likely  to  re(|uire 
substantial  additional  oversight  of  .states 
by  HHS. 

In  general,  section  514  of  ERISA 
provides  that  .state  laws  are  su])erseded 
to  the  extent  that  they  relate  to  any 
covered  employee  benefit  ])lan,  and 
pre.serves  slate  laws  that  regulate 
insurance,  banking,  or  .securities.  ERISA 
akso  prohibits  states  from  regulating  a 
coven;;!  i)lan  as  an  insuran;;e  or 
inv;;stment  ;;om])any  or  bank.  HIPAA 
a;l;l;;;l  a  new  pr;;em})tion  jjrovision  to 
ERISA  (as  w;;ll  as  to  the  PHS  A;:t) 
narr;)wly  preempting  state  r;;;jiur;;m;;nts 
for  group  h;;alth  insuran;:;;  ;:ov;;rag;;. 
States  may  ;;;)ntinu;;  to  a])])ly  state  law 
r;;;iiur;;m;;nts  hut  not  t;;  the  extent  that 
siu'.h  r;;;]uir;;ment.s  ])r;;vent  the 
a])pli;:ati;)n  ;)f  the  f;;;l;;ral  re;iuir;;m;;nt 
that  group  h;;alth  insuran;;;;  ;:;)V(;rag;; 
l)rovi;l;;;l  in  ;;onn;;cti;)n  with  group 
h;;alth  ))lans  provi;!;;  ;:;)verag;;  f;)r 
s]);;;:ifi;;;l  preventive  s;;rvic;;s  with;)ut 
;:;)st  sharing.  HlPAA’s  (];)nf;;r;;n;;;; 

R;;i);)rt  .stat;;s  that  the  ;:;)nf;;r;;;;s  int;;n;l;;;l 
the  narr;)w;;.st  ])r;;;;mpti;)n  ;)f  .state  laws 
with  r;;gar;l  to  health  insuran;;;;  issuers 
(H.R.  Cmif.  Rep.  No.  l()4-73(),  l()4th 
(king.  2;1  S;;ssi;)n  205.  1990).  State 
insuran;:;;  laws  that  are  nnne  stringent 


8472 


Federal  Register /  Vol.  78,  No.  25  / Wednesday,  Feliruary  8,  2013  /  Proposed  Rules 


than  tlie  f(Kl(M’al  riHjuireinent  an; 
unlikely  to  “jirevent  the  a})pli(:ation  of 
the  ])reventive  services  coverage 
])rovision.  and  therefon;  are  not 
preempted.  Accordinglv,  .states  have 
signilicant  latitude  to  iinjjo.se 
nuinireinents  on  health  insurance 
issuers  that  are  more  re.strictive  than 
tho.se  in  federal  law. 

(inidance  conveying  this 
interpretation  was  i)nhli.shed  in  the 
Federal  Register  on  April  8.  1997  (92  t'R 
19904),  and  December  30.  2004  (99  FR 
78720),  and  these  propo.sed  rules  would 
clarify  and  implement  the  statute’s 
minimum  .standards  and  would  not 
significantly  reduce  the  discretion  given 
the  states  by  the  statute. 

The  PUS  Act  provides  that  the  states 
may  enforce  the  provisions  of  title 
XXVIl  of  the  PUS  Act  as  they  i)ertain  to 
issuers,  hut  that  the  Secretary  of  HHS 
will  enforce  any  provisions  that  a  state 
does  not  have  authority  to  enforce  or 
that  a  state  has  failed  to  suhstantially 
enforce.  When  exercising  its 
re.s])on.sihility  to  enforce  provisions  of 
the  PHS  Act,  HHS  works  cooperatively 
with  the  state  for  the  purpose  of 
addressing  the  .state’s  concerns  and 
avoiding  conflicts  with  the  exerci.se  of 
stat(!  authority.'^  HHS  has  develo])ed 
])roc(!dnre.s  to  imj)lement  its 
eid'orcement  res|)on.sihilities,  and  to 
afford  stales  the  maximum  oi)portunity 
to  enforce  the  PHS  Act’s  rerjuiremenls 
in  the  first  instance.  In  com])liance  with 
Executive  Order  13132’.s  recinirement 
that  agencies  examine  closely  any 
policies  that  may  have  federalism 
implications  or  limit  the  policymaking 
discretion  of  states,  the  Departments 
have  engaged  in  numerous  efforts  to 
considt  and  work  cooperatively  with 
affected  state  and  local  officials. 

In  conclusion,  throughout  the  jjrocess 
of  developing  these  proposed  rules,  to 
the  e,xtent  feasible  within  the  specific 
preemiJtion  provisions  of  ERISA  and  the 
PHS  Act,  the  Departments  have 
attempted  to  balance  states’  interests  in 
regulating  health  j)lans  and  health 
insurance  issuers,  and  the  rights  of 
those  individuals  that  (iongress 
intended  to  i)rotect  in  the  PHS  Act. 

VII.  Statutory  Authority 

The  Dej)artment  of  the  Treasury 
regulations  are  ])roposed  to  he  adopted 
pursuant  to  the  anthoritv  contained  in 
sections  7805  and  9833  of  the  Code. 


'^  'I'lii.s  iuilluiritv  iipplios  t(i  iiisiininco  issuiid  with 
nj.spoct  t()”i()iip  hiuillh  |)liins  f’oniMallv.  inchuliii" 
plans  (.oviiiiii^  (nnploviais  otchurcli  organizations. 
'I'hus.  this  discussion  otiddcralisin  apiilios  to  all 
f^roup  health  insurance  c:ov(!ra‘>(!  that  is  suhj(!ct  to 
the  I’lhS  Act.  including  those  church  plans  that 
provide  t:overage  through  a  health  insurance  issuer 
(hut  not  to  church  plans  that  do  not  provide 
coverage  through  a  health  insuranc:e  issuer). 


The  Dei)artment  of  Labor  regulations 
are  propo.sed  to  he  adopted  pursuant  to 
the  atithority  contaimul  in  29  H.S.C. 
1002(19),  1027,  1059,  1135,  1191-1198, 
1199,  1181-1183,  1181  note,  1185, 
118.5a,  11851),  1185(1,  1H)1,  1191a. 
11911),  and  1191c:  .sec.  101(g),  Public 
Litw  104-191, 110  Stat.  1939;  .sec. 

401(1)),  Ptihlic  Law  10.5-200,  112  Stat. 
945  (42  U.S.C.  951  note):  .sec.  512(d). 
Public  Law  110-343,  122  .Stat.  3881;  .sec. 
1001,  1201,  and  1592(e),  Public  Law 
111-148,  124  Stat.  119,  as  amended  hv 
Ptihlic  Law  111-152,  124  Stat.  1029: 
.Secretary  of  Labor’s  Order  3-2010,  75 
FR  55354  (.Sei)temher  10,  2010). 

The  Department  of  Health  and  Human 
.Services  regulations  are  proj)o.sed  to  he 
ado])ted  ])ur.suant  to  the  authority 
contained  in  .sections  2701  through 
2793,  2791,  and  2792  of  the  PHS  Act  (42 
U.S.C.  300gg  through  300gg-()3,  300gg- 
91,  and  300gg-92).  as  amended;  and 
Title  1  of  the  Affordable  (iare  Act. 
sections  1301-1304,  1311-1312.  1321- 
1322,  1324,  1334,  1342-1343,  1401- 
1402,  and  1412,  Public  Law  111-148. 
124  .Stat.  119  (42  U.S.C.  18021-18024, 
18031-18032,  18041-18042,  18044, 
180.54,  18091,  18093,  18071, 18082,  29 
U.S.C.  3913,  and  31  U.S.C.  9701). 

List  of  Subjects 

2()  CFn  Pari  54 

Exci.se  taxes,  Healtli  care,  Healtl) 
insurance.  Pensions,  Re])orting  and 
recordkee])ing  recjuirements. 

29  CPU  Part  2590 

Continuation  coverage.  Disclosure, 
Em])loyee  l)enefit  ])lan.s.  Croup  liealtli 
])lans.  Health  care.  Health  insurance. 
Medical  child  support,  Repoiting  and 
recordkeeping  requirements. 

45  CFB  Part  147 

Health  care.  Health  insurance, 
Re])orting  and  recordkeeping 
requirements,  and  .State  regulation  of 
health  insurance. 

45  CFU  Part  148 

Administrative  practice  and 
])rocedure.  Health  care.  Health 
insurance.  Penalties,  and  Reporting  and 
recordkeeping  recjuirements. 

45  CFR  Part  150 

Admini.strative  practice  and 
procedure.  Advertising,  Advi.sory 
committees.  Brokers,  Conflict  of 
interest,  (Consumer  ])rotection,  Crant 
])rogram.s — health,  (irants 
administration.  Health  care.  Health 
insurance,  He.dth  maintenance 
organization  (HMO).  Health  records. 
Hospitals,  American  Indian/Alaska 
Natives.  Individuals  with  di.sahilities. 
Loan  program.s — health.  Organization 


and  functions  (Covernment  agencies), 
Medicaid,  Public  assistance  programs. 
Reporting  and  recordkee|)ing 
nuiuirements,  .State  and  local 
governments,  .Sunshine  Act,  Technical 
assistance.  Women,  and  Youth. 

Department  of  the  Treasury 
Internal  Revenue  Service 

Accordingly,  29  CFR  ])art  54  is 
proposed  to  he  amended  as  follows: 

PART  54— PENSION  EXCISE  TAXES 

■  Paragraph  1.  The  authority  citation 
for  |)art  54  continues  to  read  in  part  as 
follows: 

Aiilliorily:  29  U.S.C.  7805.  *  *  * 

■  Par.  2.  .Section  54.t)8()l-2  is  amended 
by  revising  the  definition  of  excaptad 
hanafits  as  follows; 

§54.9801-2  Definitions. 

***** 

Excapted  hanafits  means  the  benefits 
described  as  excepted  in  §  54.9831(c),  or 
45  CFR  §  148.220  (de.scrihing  when 
individual  health  insurance  policies 
constitute  excepted  benefits). 
***** 

■  Par.  3.  .Section  54.981.5-2713  is 
amended  by  adding  j)aragra|)h  (a)(1) 
introductorv  text  and  revising  paragraph 
(a)(l)(iv)  to  read  as  follows: 

§54.9815-2713  Coverage  of  preventive 
health  services. 

(a)  Saiviras — (1)  In  •’cnaral.  Beginning 
at  the  time  described  in  j)aragra])h  (h)  of 
this  section  and  subject  to  §54.9815- 
271 3A,  a  group  health  plan,  or  a  health 
insurance  issuer  offering  group  health 
insurance  coverage,  must  provide 
coverage  for  all  of  the  following  items 
and  serx’ices.  and  may  not  impose  any 
cost  sharing  reejuirement  (such  as  a 
copayment,  coin.snrance,  or  a 
deductible)  with  respect  to  those  items 
and  services: 

***** 

(iv)  With  respect  to  women,  to  the 
extent  not  de.scrihed  in  paragraph 
(a)(l)(i)  of  this  section,  evidence- 
informed  ])reventive  care  and  screenings 
provided  for  in  binding  comprehensive 
health  plan  coverage  guidelines 
su])poi'ted  by  the  Health  Re.sources  and 
Services  Administration,  in  accordance 
with  45  CFR  147.131(a). 
***** 

■  Par.  4.  .Section  .54.981. 5-2 71 3 A  is 
added  to  read  as  follows; 

§54.981 5-271 3A  Accommodations  in 
connection  with  coverage  of  preventive 
health  services. 

(a)  Eligibla  organizations.  An  eligible 
oiganization  is  an  organization  that 
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satisfies  all  of  the  following 
nMiuireinents: 

(1)  'I’ho  organization  opposes 
providing  coverage  for  some  or  all  of 
any  contraciiptive  services  recpiired  to 
1k!  covered  under  §  .54.5)81.5- 
2713(a)(l)(iv)  on  account  of  religious 
objections. 

(2)  The  organization  is  organized  and 
op(!rates  as  a  nonprofit  entitv. 

(3)  The  oi-ganization  holds  it.self  out  as 
a  religions  oi-ganization. 

(4)  The  organization  maintains  in  its 
records  a  self-certification,  made  in  the 
manner  and  form  specified  hv  the 
.Secretary  of  Health  and  Human 
.Services,  for  each  plan  year  to  which  the 
accommodation  is  to  ap|)ly.  executed  by 
a  per.son  authorized  to  make  the 
certification  on  behalf  of  the 
organization,  indicating  that  the 
organization  sati.sfies  the  criteria  in 
paragraphs  (a)(1)  through  (3)  of  this 
section,  and.  specifving  those 
contraceptive  services  for  which  the 
organization  will  not  e.stahlish. 
maintain,  administer,  or  fund  coverage, 
and  makes  such  certification  available 
for  examination  upon  request. 

(h)  Conf/'ocep/Ji'c  cove/nge — salf- 
insinvd  ••roup  htniUh  phin  r«\'eiY/ge. 
|R(!S(;rved.| 

(c)  dontracoplivi'  coviuaga — insured 
;^r()iif}  h(‘(ilth  plan  f:o\’e/r/ge — (1)  A 
gron|)  health  plan  listahlislnul  or 
maintained  hv  an  eligible  organization 
and  that  j)rovide.s  Ixmefits  through  one 
or  more  issuers  comj)lie.s  with  anv 
re(inirement  under  54.5)815- 
2713(a)(l)(iv)  to  provide  ct)ntraceptive 
coverage  if  tin;  (digihle  organization  or 
plan  administrator  furnishes  each  issuer 
that  would  otherwise  provide  coverage 
for  any  contraceptivci  services  nHinired 
to  he  covered  under  ??  54.5)815- 
2713(a)(l)(iv)  with  a  copy  of  the  self- 
certification  desca  ibed  in  paragraph 
(a)(4)  of  this  .section. 

(2)  A  group  health  insurance  issuer 
that  receives  a  co])v  of  the  self- 
certification  descrihcul  in  paragraph 
(a)(4)  of  this  section  with  respect  to  a 
|)lan  for  which  the  issuer  would 
otherwise  j)ro\'ide  coverage  for  an\' 
contraceptive  services  rcupiired  to  he 
covered  under  §  54.5)81 .5-271 3(a)(l)(iv) 
mn.st  automatically  provide  Inudth 
insurance  coverage  for  anv 
contracejjtive  services  reejnired  to  he 
covered  l)y  §  54.5)81.5-271 3(a)(l  )(iv)  and 
identified  in  the  self-cintification. 
through  a  .separate  health  insurance 
policy  that  is  excepted  under  45  (iFR 
148.22()(h)(7),  for  each  |)lan  participant 
and  heneficiarv.  The;  issuer  j)roviding 
the  individual  market  excepted  benefits 
|)olicy  mav  not  impose;  any  cost  sharing 
n;(inirement  (such  as  a  copavment. 
coinsurance,  or  a  deductible)  with 


respect  to  coverage  oftho.se  .services,  eer 
im])o.se  any  preaninm.  fee,  or  other 
charge,  or  ])ortion  th(;reoi,  dir(;ctly  or 
indirectly,  on  the  (;ligil)le  organization, 
its  groii])  h(;alth  |)lan,  or  |)lan 
partici])ants  or  h(;neficiari(;s  with 
resp(;ct  to  coverage  of  those  .s(;rvie:(;s. 

(d)  Notica  of  availability  of 
contracapliva  covaraga.  An  issue;]' 
j)re)vieling  e;e)ntrae;e;ptive;  e:e)ve;rage; 
arrangeel  ])nrsnant  te)  ])aragraph  (h)  e)r  (e:) 
e)f  this  se;e’,tie)n  must  pre)viele;  te)  i)lan 
partiedpants  anel  l)e;ne;fie:iarie;s  written 
ne)tie:e;  e)f  the;  availability  of  the; 
e;e)ntrae:e;ptive  e:e)ve;rage;.  sei)arate  fre)m 
hut  e:e)nte;mpe)rane;e)ns  with  (te)  the  extent 
pe).ssihle;)  applie:atie)n  materials 
elistrihnteel  in  e;e)nne;e:tie)n  with 
e;nre)llment  (or  re;-enre)lbnent)  in  gre)np 
e;e)ve;rage  e)f  the  eligible  e)rganizatie)n  ie)r 
any  ])lan  ye;ar  te)  whie:h  this  paragraph 
applies.  The  folh)wing  moelel  language, 
or  substantially  similar  language,  may 
he;  useel  te)  .satisfy  the;  ne)tie:e;  re;e]uire;me;nt 
e)f  this  ])aragra])h:  “The;  e)rganizatie)n 
that  e;.stal)lishe;s  anel  maintains.  e)r 
arranges,  ye)ur  he;alth  e;e)verage  has 
e:e;rtifie;el  that  ye)ur  gre)Uj)  health  j)lan 
epialifies  ie)r  an  ae;e:e)nnne)elatie)n  with 
re;spe;e;t  te)  the;  f(;ele;ral  re;e]uire;n)ent  te) 
e:e)ve;r  all  l’e)e)el  anel  Drug 
Aehninistration-api)re)veel  e:e)ntrae:e])tive; 
se;rvie:e;.s  fe)r  we)me;n.  as  presea  iheel  by  a 
he;alth  e;are  ])re)vider.  withe)ut  e:e)st 
sharing.  This  me;ans  that  ve)ur  he;alth 
e'.e)ve;riige  will  ne)t  e:e)ve;r  the;  fe)lle)wing 
e:e)ntrae;e;ptive;  .se;rvie:e;s:  |e:e)ntrae:eptive 
se;rvie:e;s  sp(;e:ified  in  .self-e:erlifie:ationl. 
lnste;aei,  the;.se;  e:e)ntrae:t;ptive;  se;rvie;e;s 
will  he;  e:e)ve;re;el  thre)ugh  a  separate; 
inelivielual  health  insurane:e  pe)lie:y. 
whie:h  is  ne)t  aehniniste;r(;el  or  funele;el  by, 
e)r  e;e)nnee:te;ei  in  any  way  te).  y))ur  he;alth 
e:e)ve;rage.  Ye)u  anel  any  e;e)ve;re;el 
ele;pe;nele;nts  will  be  enre)lleel  in  this 
separate;  inelivielual  he;alth  insurane:e; 
])e)lie;y  at  ne)  aelelitie)nal  e:e)st  te)  ve)u.  If 
you  have;  any  que;.stie)ns  abe)ut  this 
notie;e,  e:e)ntact  |e:e)ntae:t  inlbrmatie)])  for 
health  insurance;  issue;r|.” 

Department  of  Labor 

Kniployee  Benefits  Security 
Administration 

Fe)r  the;  rea.sons  stateel  in  the 
pre;aml)le;.  the  Departneent  e)f  l,ahe)r 
pre)|)e)se;s  te)  amenel  25)  CFR  part  255)0  as 
folle)Ws: 

PART  2590— RULES  AND 
REGULATIONS  FOR  GROUP  HEALTH 
PLANS 

■  1.  The  authe)rity  citatie)])  fe)ri)art  255)0 
e;e)ntinue;s  te)  reael  as  fe)lh)ws: 

Authority:  25)  IL.S.C.  1027.  10.55).  1133. 
1101-1108',  1105).  1181-1183.  1181  nolo. 
1185.  1185a.  11851).  118.5e;.  1185(1.  115)1, 
115)la.  115)11).  anel  115)le::  .see;.  101(g).  Public 


Law  104-15)1,  no  .Slat.  15)30;  sec.  401(1)), 

Public  L;iw  10.5-200.  112  Stal.  045  (42  ll..S.(:. 
051  note):  S(;c.  512(el).  Public  Law  110-343. 

122  Slat.  3881;  sec.  1001.  1201.  anel  1502(e), 
Public  Law  1  11-148.  124  Slat.  1  15).  as 
iiui(;n(le(l  by  Public  Law  111-152,  124  .Sliit. 
1025);  .Secre!t;iry  of  Liibor’s  Order  3-2010,  75 
I'  K  553,54  (September  10.  2010). 

■  2.  ,Se;clie)n  255)0.701-2  is  amended  by 
revising  the;  (le;finiti()n  of  ExcajMad 
btaiafits  as  folleews: 

§2590.701-2  Definitions. 

***** 

Excaptad  banafUs  means  the  benefits 
ele;se;riheel  as  e;xe:e;])te;(l  in  §  255)0. 732(e:), 
or  45  OFR  §  148.220  (ele;se:rihing  when 
inelivielual  health  in.surane;e  jiolicies 
e:e)nstitut(;  e;xe:epte;d  I)e;ne;fits). 
***** 

■  3.  .Sectiem  255)0.715-2713  is  amended 
by  revising  paragrajihs  (a)(l] 
intre)elue;torv  text  and  (a)(l)(iv)  to  read  as 
follows; 

§  2590.71 5-271 3  Coverage  of  preventive 
health  services. 

(a)  Seivicas — (1)  In  ganeral.  Beginning 
at  the  time;  ele;se;ril)e;el  in  pai'agia))!)  (h)  of 
this  see:tie)n  and  snhjee;t  te)  §255)0.71.5- 
271 3A,  a  gre)up  health  plan.  e)r  a  health 
insui'ane:e  issuer  offe;ring  gi'ou])  he;alth 
in.surane:e  e;ove;rage.  must  provide; 
covei'age;  ie)r  all  of  the  fe)llowing  ite;ms 
and  .se;i'vie;(;.s,  and  may  not  impe)se;  any 
ceist  sharing  i'e;e|uii'e;m(;nt  (sue:h  as  a 
ce)])ayme;nt,  e;oinsurane;e,  e)r  a 
de;elue:lil)le)  with  re;s])e;e:t  te)  those  items 
iuid  .sei'vie:e;s: 

***** 

(iv)  With  I'espee:!  to  we)men.  te)  the 
e;xtent  ne)t  ele;.se;ril)e;d  in  pai'agraj)h 
(a)(l)(i]  of  this  .se;e:tion,  e;videne:e- 
informeel  preventive  e:are  anel  .se:i’e;e;ning.s 
])re)viele;el  fe)r  in  hineling  e:omprehe;nsive; 
he;alth  ])lan  e:e)verage  gnielelines 
.su])pe)rteel  by  the  Health  Re.se)ure:e;.s  anel 
Se;rvie:e).s  Aehnini.stration,  in  ae;e:e)rdane;e 
with  45  CFR  147.131(a). 
***** 

■  4.  A  new  §  255)0.7  1  5-27  1  3A  is  aeleled 
to  re;aei  as  follows: 

§2590.71 5-271 3A  Accommodations  in 
connection  with  coverage  of  preventive 
health  services. 

(a)  Eligibla  organizations.  An  eligible; 
organization  is  an  e)i’gcmizatie)n  that 
.satisfies  all  e)f  the;  fe)lle)wing 
r(;(]uii'e;ment.s; 

(1)  The  organizatie)])  e)])po,se;s 
])i'e)vieling  e:e)verage;  for  some;  e)r  all  of 
any  e:e)ntrae;e;])tive  .se;rvie:e;.s  i(;eiuii'(;el  te) 
he  e:e)ve;i(;el  under  §  255)0.71 .5- 

71 3(a)(l  )(iv)  on  ae:e;e)unt  e)f  religious 
ol)jee:tie)ns. 

(2)  The;  e)i'ganizatie)n  is  e)rganize;el  anel 
operates  as  a  nonpiofit  entity. 

(3)  The;  e)rganizatie)n  holels  it.self  e)ut  as 
a  I’eligious  organization. 
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(4)  The  organization  maintains  in  its 
records  a  .selt-certification,  inailc;  in  the 
manner  and  form  s])e(:ified  l)y  the 
.S(!cretary  of  Health  and  Human 
Services,  for  each  plan  year  to  which  the 
accommodation  is  to  a])plv,  executed  by 
a  p(;rson  authorized  to  make;  the 
certification  on  l)ehalf  of  the 
organization,  indicating  tliat  the 
tH'ganization  satisfies  the  critca  ia  in 
l)aragraplis  (a)(1)  through  (3)  of  this 
.section,  and,  specifying  tlio.se 
contracejitive  services  for  which  the 
organization  will  not  establish, 
maintain,  administer,  or  fund  cxiverage, 
and  makes  such  certification  available 
for  examination  upon  recinesl. 

(h)  (A)nti'(icHptiv(^  covaniga — self- 
insuivd  group  houlth  plan  covonigo. 

1  Reserved.] 

(c)  CAiutrucoptivo  covorugo — insiirod 
group  hoolth  plou  covorogo.  (1)  A  groiij) 
health  plan  established  or  maintained 
by  an  eligible  organization  and  that 
provides  benefits  through  one  or  more 
issuers  complies  with  anv  requirement 
under  §2.5‘H).71.5-2713(a)(1)(iv)  to 
provide  contracejitive  coverage  if  the 
eligible  organization  or  |)lan 
administrator  furnishes  each  issuer  that 
would  otherwise  jirovide  coverage  for 
any  contraceptive  .services  reijnired  to 
he  covered  under  2.5tK).71 5- 
2713(a)(l)(iv)  with  a  copy  of  the  self- 
certification  de.scrihed  in  paragraph 
(a)(4)  of  this  section. 

(2)  A  group  health  insnraiux;  i.ssuer 
that  receives  a  copy  of  the  self- 
certification  de.scrihed  in  paragraph 
(a)(4)  of  this  .section  with  res|)ect  to  a 
plan  for  which  the  issuer  would 
otherwi.se  pro\'i(le  coverage  for  any 
contracejitive  services  reijnired  to  he 
covered  under  §2590.71 5-271 3(a)(l)(iv) 
must  automatically  jirovide  health 
insurance  cox’erage  for  any 
contracejitive  servic:es  reejuired  to  he 
covered  by  §  2500.71 5-271 3(a)(1)(iv) 
and  identified  in  the  self-certification, 
through  a  sejiarate  health  insurance 
jiolicv  that  is  excejited  under  45  CFR 
148.220(h)(7),  for  each  jilan  jiarticijiant 
and  lieneficiarv.  The  issuer  jmividing 
the  individual  market  excejited  benefits 
Jiolicv  may  not  imjiose  any  cost  .sharing 
reejuirement  (such  as  a  cojiaymeut. 
coinsurance,  ora  dednctihle)  with 
resjiect  to  coverage  of  those  servic:e.s,  or 
imjiose  any  jireminm,  fee.  or  other 
charge,  or  jiortion  thereof,  directly  or 
indirectly,  on  the  eligible  organization, 
its  groiiji  health  jilan,  or  jilan 
jiarticijiants  or  beneficiaries  with 
resjiect  to  coverage  of  those  services. 

(d)  Notice  of  avoilabilitv  of 
contraceptive  coverage.  An  issuer 
jiroviding  contracejitive  coverage 
arranged  jiursuant  to  jiaragrajih  (h)  or  (c) 
of  this  section  must  jirovide  to  jilan 


jiarticijiants  and  beneficiaries  written 
notic:e  of  the  availability  of  the 
contracejitive  coverage,  sejiarate  from 
lint  cxintemjioraneons  with  (to  the  extent 
jio.ssihle)  ajijilication  materials 
distrihnted  in  connection  with 
enrollment  (or  re-enrollment)  in  gronji 
coverage  of  the  eligible  organization  for 
any  jilan  year  to  which  this  jiaragrajih 
ajijilies.  The  following  model  language, 
or  snhstantially  similar  language,  may 
he  u.sed  to  satisfy  the  notice  re(jnirement 
of  this  jiaragrajih:  "The  organization 
that  establishes  and  maintains,  or 
arranges,  your  health  coverage  has 
certified  that  your  gronji  health  jilan 
(jualifies  for  an  accommodation  with 
resjiect  to  the  federal  retjnirement  to 
cover  all  Food  and  Drug 
Administration-ajijiroved  contracejitive 
services  for  women,  as  jirescrihed  hv  a 
health  care  jirovider,  without  cost 
sharing.  This  means  that  your  health 
coverage  will  not  cover  the  following 
contrac:ejitive  .services:  [contracejitive 
services  sjiecified  in  .self-certificationj. 
Instead,  the.se  contracejitive  services 
will  be  covered  through  a  sejiarate 
individual  health  insurance  jiolicy. 
which  is  not  administered  or  funded  by, 
or  connected  in  any  way  to.  vonr  health 
coverage.  Yon  and  any  covered 
dejiendents  will  he  enrolled  in  this 
sejiarate  individual  health  insurance 
Jiolicv  at  no  additional  cost  to  yon.  If 
you  have  any  (jnestions  about  this 
notice,  contact  [contact  information  for 
health  insurance  issuer].” 

Department  of  Health  and  Human 
Services 

For  the  rea.sons  stated  in  the 
jireamlile,  the  Dejiartment  of  Health  and 
i  Inman  Services  jirojioses  to  amend  45 
CFR  Subtitle  A  jiarts  147.  148,  and  158 
as  follows: 

PART  147— HEALTH  INSURANCE 
REFORM  REQUIREMENTS  FOR  THE 
GROUP  AND  INDIVIDUAL  HEALTH 
INSURANCE  MARKETS 

■  1.  The  authority  citation  for  jiart  147 
continues  to  reaii  as  follows: 

Authority:  2701  thnnigh  2703.  2701.  and 
27‘)2  oi  the  I’nlilic  Ileallli  .Scirvice  Act  (42 
tl.S.C.  OOOgg  tlirmigh  30()gg-03.  :t00gg-01. 
aiul  3()0gg-02).  as  aniended. 

■  2.  Section  147.1  :i()  is  amended  by 
revising  jiaragrajihs  (a)(1)  introdnetorv 
text  and  (a)(l)(iv)  to  read  as  follows: 

§  147.130  Coverage  of  preventive  health 
services. 

(a)  Services — (1)  lu  general,  beginning 
at  the  time  described  in  jiaragrajih  (h)  of 
this  section  and  subject  to  §  147.131.  a 
grouj)  health  jilan,  or  a  health  insurance 
i.ssuer  offering  gronji  or  individual 


health  insurance  coverage,  must  jirovide 
coverage  for  all  of  the  following  items 
and  services,  and  may  not  imjiose  any 
cost  sharing  reejuirement  (such  as  a 
cojiayment,  coinsurance,  or  a 
dednctihle)  with  resjiect  to  those  items 
and  services: 

***** 

(iv)  With  resjiect  to  women,  to  the 
extent  not  described  in  jiaragrajih 
(a)(l)(i)  of  this  .sec:tion,  evidence- 
informed  jireventive  care  and  .screeinngs 
jirovided  for  in  binding  comjirehensive 
health  jilan  coverage  guidelines 
snjijiorted  by  the  Health  Re.sonrces  and 
Services  Administration. 
***** 

■  2.  A  new  §  147.131  is  added  to  read 
as  follows: 

§  147.1 31  Exemption  and  accommodations 
in  connection  with  coverage  of  preventive 
health  services. 

(a)  lieligioiis  eiuplovers.  In  i.ssuing 
guidelines  under  §  147.1 3()(a)(l)(iv).  the 
Health  Resources  and  Services 
Admiin.stration  may  establish  an 
exemjition  from  such  guidelines  with 
resjiect  to  a  gronji  health  jilan 
established  or  maintainecl  by  a  religions 
emjiloyer  (and  health  insurance 
coverage  jirovided  in  connection  with  a 
gronji  health  jilan  established  or 
maintained  by  a  religions  emjiloyer) 
with  resjiect  to  any  reejuirement  to  e:over 
contracejitive  services  under  such 
guidelines,  k'or  jiurjioses  of  this 
jiaragrajih  (a),  a  "religious  emjiloyer”  is 
an  organization  that  is  organized  and 
ojierates  as  a  nonjirofit  entity  and  is 
referred  to  in  sec:tion  (i()33(a)(3)(A)(i)  or 
(a)(3)(A)(iii)  of  the  Internal  Revenue 
Code  of  1988,  as  amended. 

(h)  Eligible  organizations.  An  eligible 
organization  is  an  organization  that 
.satisfies  all  of  the  following 
requirements: 

(1)  The  organization  ojijioses 
Jiroviding  coverage  for  some  or  all  of 
any  c:ontracejitive  .services  reejuired  to 
be  covered  under  §  147.13()(a)(l)(iv)  on 
account  of  religious  ohjec:tions. 

(2)  The  organization  is  organized  and 
ojierates  as  a  nonjirofit  entity. 

(3)  The  organization  holds  itself  out  as 
a  religious  organization. 

(4)  The  organization  maintains  in  its 
records  a  self-certification,  made  in  the 
manner  and  form  sjiecified  by  the 
Secretarv  of  Health  and  Unman 
Services,  for  each  jilan  vear  to  which  the 
accommodation  is  to  ajijily.  executed  by 
a  jier.son  authorized  to  make  the 
certification  on  behalf  of  the 
organization,  indicating  that  the 
organization  sati.sfies  the  criteria  in 
jiaragrajihs  (h)(1)  through  (3)  of  this 
.section,  and.  sjieci tying  those 
contracejitive  services  for  which  the 
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organization  will  not  establish, 
maintain,  administer,  or  fniul  coverage, 
and  makes  such  certification  available 
for  examination  upon  recpiest. 

(c)  CAmtracepiivc  — insunui 

;^r()ui}  lu^alth  plan  cavaraga.  (1)  A  group 
h(!alth  plan  established  or  maintained 
by  an  (digible  organization  and  that 
provides  biaiefits  through  one  or  more 
i.ssuers  complies  with  any  nujuinmient 
nnd(!r  §  147.1 3t)(a)(l)(iv)  to  provide 
contracejjtive  coverage  if  the  eligible 
organization  or  plan  administrator 
furnishes  each  issuer  that  wonld 
otherwi.se  ])rovide  covcnage  for  anv 
contracej)tive  services  recjnired  to  he 
covenul  under  §  147.130(a)(l)(iv)  with  a 
copy  of  the  self-certification  described 
in  paragraj)h  (b)(4)  of  this  .section. 

(2)  A  group  health  insurance  issuer 
that  receives  a  copy  of  the  self- 
certification  de.scrihed  in  paragrajjh 
(h)(4)  of  this  section  with  respect  to  a 
plan  for  which  the  issuer  woidd 
otherwise  ])rovid(;  coverage  for  any 
contraceptive  .services  required  to  he 
covered  under  4?  147.1.3()(a)(l  )(iv)  must 
automatically  |)rovide  health  insurance 
coverage  for  any  contraceptive  services 
nupnri'd  to  be  ct)vered  bv 
S  147.13()(a)(l )(iv)  and  idtmtified  in  the 
.self-certification,  through  a  sej)arate 
health  insurance  policv  that  is  excepted 
under  148.22()(h)(7)  of  this  subtitle,  for 
each  plan  participant  and  hemdiciarv. 
The  is.sner  providing  the  individual 
market  excej)ted  benefits  policy  may  not 
impose  any  cost  sharing  recpiirement 
(such  as  a  co))ayment,  coinsurance,  or  a 
(hulnctible)  with  r(;s|)(!ct  to  coveragt;  of 
those  services,  or  impose  any  ])reminm, 
fee,  or  other  charge,  or  portion  thereof, 
directly  or  indirectly,  on  the  eligible 
organization,  its  groiq)  health  plan,  or 
j)lan  ])articipants  or  beneficiaries  with 
resj)ect  to  coverage  of  those  services. 

(d)  Notica  of  availahilitv  of 
contraceptive  coverage.  An  issuer 
providing  contrace])tive  covcnage 
arranged  pursuant  to  ])aragraph  (c)  of 
this  section  mn.st  provide  to  plan 
particij)ants  and  beneficiaries  written 
notice  of  the  availability  of  the 
contraceptive  coverage,  separate  from 
but  contemporaneous  \vith  (to  the  extent 
possible)  ap])lication  mat(!rials 
distributed  in  connection  with 
enrollment  (or  re-enrollment)  in  groiq) 
coverage  of  the  eligible  organization  for 
any  plan  year  to  which  this  paragra])h 
applies.  The  following  model  language, 
or  suh.stantially  similar  language,  may 
be  used  to  satisfy  the  notice  recjuirement 
of  this  j)aragra))h:  “The  organization 
that  establishes  and  maintains,  or 
arranges,  your  health  coverage  has 
certified  that  yonr  igrouj)  health  plan/ 
student  health  insurance  coverage] 
(|ualifie.s  for  an  accommodation  with 


res))ect  to  the  federal  reipiirement  to 
cover  all  Food  and  Ding 
Adniinistration-ai)|)roved  contracejitive 
services  for  women,  as  prescribed  by  a 
health  care  |)rovider.  without  cost 
sharing.  This  means  that  your  health 
coverage  will  not  cover  the  following 
contraceptive  services:  jcont receptive 
services  sjiecified  in  self-certification j. 
Instead,  these  contracejitive  services 
will  he  covered  through  a  sejiarate 
individual  health  insurance  jiolicv. 
which  is  not  admini.stered  or  funded  by, 
or  connected  in  any  way  to.  your  health 
coverage.  You  and  any  covered 
dejiendents  will  he  enrolled  in  this 
sejiarate  individual  health  insurance 
jiolicy  at  no  additional  cost  to  you.  If 
you  have  any  (juestions  about  this 
notice,  contact  [contact  information  for 
health  insurance  is.snerj.” 

(e)  Application  to  student  health 
insurance  coverage.  The  jirox’isions  of 
this  .section  ajqily  to  .student  health 
insurance  coverage  arranged  by  an 
eligible  organization  that  is  an 
institution  of  higher  education  in  a 
manner  comjiarahle  to  that  in  which 
they  ajqily  to  gronji  health  insurance 
coverage  jirovided  in  connection  with  a 
gronj)  health  jilan  established  or 
maintained  by  an  eligible  organization 
that  is  an  enqiloyer.  In  ajijilving  this 
section  in  the  case  of  student  health 
insurance  coverage,  a  reference  to  “jilan 
jiarticijiants  and  beneficiaries”  is  a 
reference  to  student  enrollees  and  tluiir 
covered  dejiendent.s. 

PART  148— REQUIREMENTS  FOR  THE 
INDIVIDUAL  HEALTH  INSURANCE 
MARKET 

■  3.  The  authority  citation  for  jiart  148 
continues  to  read  as  follows: 

Authority:  S(u:s.  2741  tliroiigli  27():i.  2791. 
and  2792  ol  tlu;  I’lililic  Health  Serv  ice;  Act  (42 
II.S.C.  :J(K)gg-41  tliroiigh  .'lOOgg-li:!.  300gg- 
91.  and  :i()()gg-92). 

■  4.  .Section  148.220  is  amended  as 
follows: 

■  a.  In  the  introductory  text  of 
jiaragrajih  (h).  the  reference  “(h)((i)”  is 
removed  and  the  reference  "(1))(7)”  is 
added  in  its  jilace. 

■  h.  Adding  jiaragraph  (1))(7). 

The  addition  reatls  as  follows: 

§148.220  Excepted  benefits. 


(7)  Individual  health  insurance 
coverage  that  jirovides  coverage  only  for 
contracejitive  services  jnirsnant  to 
§  147.131(c)  of  this  subtitle,  20  CFR 
54.081.5-271 3A(I))  or  (c).  or  20  CFR 
2500.71.5-271 3A(b)  or  (c).  hut  only  if 
such  coverage  comjilies  with  the 
rerjnirements  in  the  following 
jirovisions: 


(i)  .Section  2703  of  the  IMIS  Act 
(relating  to  guaranteed  renewability  of 
coverage). 

(ii)  .Section  2711  of  the  PITS  Act 
(relating  to  the  jirohihition  on  lifetime 
and  annual  dollar  limits  on  benefits). 

(iii)  .Section  2712  of  the  IMPS  Act 
(ndating  to  the  jirohihition  on 
riisci.ssions  of  coverage). 

(iv)  .Section  2710  of  the  IMIS  Act 
(relating  to  internal  ajijieals  and  extmnal 
review). 

PART  156— HEALTH  INSURANCE 
ISSUER  STANDARDS  UNDER  THE 
AFFORDABLE  CARE  ACT,  INCLUDING 
STANDARDS  RELATED  TO 
EXCHANGES 

■  5.  The  authority  citation  for  jiart  1 50 
continues  to  read  as  follows: 

Authority;  Tilh;  I  o!  llu;  AlTordahh;  Clare 
Act,  sections  i:U)l-13l)4.  1311-1312.  1321- 
1322.  1324.  1334.  1342-1343.  1491-1402. 
and  1412.  Pul).  L.  111-148.  124  Stat.  119  (42 
II..S.(:.  1«021-l«t)24.  18031-1 8032,  18041- 
18042.  18044.  18054.  18001,  18003,  18071, 
18082.  20  U.S.C.  30B.  and  31  tL.S.C.  9701). 

■  0.  .Section  150.150  is  amended  by 
adding  jiaragrajih  (d)  to  read  as  follows: 

§156.50  Financial  support. 

***** 

(d)  Adjustment  of  Federediv- facilitated 
Exchange  user  fee.  If  a  Q1  IP  is.sner  (or 
another  issuer  in  the  same  i.ssner  gronji) 
jirovides  individual  health  insurance 
coverage  consisting  of  coveragt;  for  anv 
contracejitive  services  rtujnired  to  he 
covered  under  §  147.1 3()(a)(l)(iv)  of  this 
subchajiter,  ;ind  identified  in  the  self- 
certification  referenced  in 
§  147.131  (li)(4)  of  this  .snl)i:hajiter,  to  any 
Jilan  jiartieijiant  or  beneficiary  with 
resjiect  to  whom  the  QllP  issuer 
receives  the  written  notice  referenced  in 
20  CFR  .54.9815-271 3A(1))  or  29  CFR 
2590. 71. 5-271 3A(I)),  the  QHP  issuer  may 
(jualify  for  a  reduction  in  the  u.ser  fee  for 
a  Federally-facilitated  Exchange 
sjiecified  in  jiaragrajih  (c)  as  de.scrihed 
in  this  jiaragrajih  (d). 

(1)  In  order  for  a  QHP  i.ssner  to  Ik; 
eligible  for  the  Federally-facilitated 
Exchange  user  fee  reduction,  in 
jiroviding  such  contracejitive  coverage 
to  such  individuals,  the  QHP  issuer  (or 
another  i.ssner  in  the  same  issuer  grouji) 
may  not  imjio.se  any  co.st -sharing 
recjuirement  (siK:h  as  a  cojiayment, 
coinsurance,  or  a  dednctible),  or  imjiose 
anv  jiremium,  fee,  or  other  charge, 
directly  or  indirectly,  with  resjiect  to 
such  contracejitive  coverage,  and  must 
.satisfy  the  other  conditions  set  forth  in 
this  section. 

(2)  If  an  i.ssner  jirovides  such 
contracejitive  coverage  to  such 
individuals,  and  it,  or  another  issuer  in 
the  same  issuer  grouji,  is  required  to  jiay 
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the  Federally-facilitated  Exchange  user 
fee,  a  reduction  in  that  user  fee  may  he 
sought  for  the  llMS-approved  estimated 
cost  of  such  coutrace])tive  covca  age. 

(3)  In  order  for  a  Q1  IP  issuer  to  h(! 
eligible  for  the  Federally-facilitated 
Exc:hauge  user  fee  reduction,  the  issuer 
of  such  contraceptive!  coverage  to  such 
individuals  must  (jointly  with  the  issuer 
.seeking  the  niductiou  in  the  luiderally- 
facilitateul  Exchange  user  fee,  if  not  the 
.same  i.ssuers)  do  all  of  the  following: 

(i)  Provide  monthly  data  on  the 
uumher  of  individuals  to  whom  the 
coutracejjtive  coverage  is  being 
jji'ovided,  and  provide  an  attestation  hv 
the  issuer  providing  the  coutracejjtive 
coverage  that  the  i.ssuer  received  a  cojjy 
of  the  written  notice  referenced  in  2(i 
CFR  54.981.5-271 3A(h)  or  29  CFR 
2599. 71. 5-271. 'lA(h)  with  re.sj)ec:t  to  each 
j)lan  jjarticipaiit  or  beneficiary. 

(ii)  Provide  an  attestation  by  the 
issuer  jjroviding  the  coutracejjtive 
coverage  that  the  i.ssuer  jjrovided 
c(jutracejjtive  ccjveragc!  in  accordance 
with  jjaragrajjh  (d)  of  this  .section  and 
that  the  issuer  jja.ssed  the  jjorticju  of  the 
reduction  in  the  Federally-facilitattid 
Exchange  user  fee  attrihutahle  tcj 
rea.sonahle  charges  by  third  jjartv 
administratcjrs  on  to  the  third  jjartv 
administrat(jrs. 

(iii)  Identify  the  QllP(s)  being  offered 
thrcjugh  a  Ftiderally-facilitated  Exchange 
with  resjject  t(j  which  the  user  fee 
redncticjii  is  to  he  ajjjjlied,  and,  if  the 
issuer  jjnjviding  the  ccjutracejjtive 
coverage  is  not  the  i.ssuer  seeking  the 
user  fee  reduction,  jjrovide  an 
attestation  by  the  issuer  jjrcjviding  the 
ccjiitracejjtive  ccjverage  that  hcjth  the 
issuer  jjroviding  the  coutracejjtive 
coverage  and  the  i.s.suer  seeking  the  user 
fee  rednctitjii  hehjug  to  the  same  issuer 
gronjj. 

(iv)  Submit  an  estimate  of  the  cost  of 
the  contrac(!jjtive  coverage  to  HHS  for 
ajjproval,  in  the  manner  and  timeframe 
sjjecified  by  HHS.  c;oncurrent  with 
documentation  or  data  snjjjjcjrting  that 
estimate. 

(4)  If  the  information  sjjecified  under 
jjaragrajjhs  {d)(3](i)  through  (iii)  (jf  this 
section  is  jjrcjvided  and  the  estimate 
sjjecified  under  jjaragrajjh  (d)(3)(iv)  of 
this  secticjii  is  snljinitted  and  ajjjjixjvixl 
by  HHS,  the  issuer  of  the  identified 
QHP(s)  will  he  jjrovided  a  nulucticju  in 
its  obligation  tcj  jjay  the  Federally- 
facilitated  Exf;hange  n.s(!r  fee  sjjecified 
in  jjaragrajjh  (c)  in  an  amcjimt  ecjnal  in 
value  t(j  the  ajjjjroved  estimated  cij.st  (jf 
the  ccjutracejJtive  ccjverage,  as  kjiig  as  an 
excejjtion  from  OMR  Circular  Ncj.  A-25 
is  in  effect.  If  the  amcjunt  of  the 
reduction  is  greater  than  the  amount  of 
the  ohligatitju  to  jjay  the  Federally- 
facilitated  Exchange  user  fee  in  a 


jjarticnlar  mcjiith,  the  issuer  (jf  the 
identified  QHP(.s)  will  1j(!  jjrovided  a 
credit  in  succeeding  nujiiths  in  the 
anKJimt  (jf  the  exccxss.  An  issuer  that  is 
eligible  lor  a  user  fee  reducticjii  in 
accoi'dance  with  this  jjaragrajjh  (d)  jjri(jr 
t(j  (annary  1, 2914,  will  he  jjixjvidcid  a 
credit  in  the  anujunt  (jf  the  u.ser  fee 
redncti(jn  h(!ginning  January  2914. 

(5)  An  i.s.suer  jjixjviding  coutracejjtive 
ccjverage  lor  which  a  reducticju  in  the 
Federally-facilitated  Exchange  user  fee 
has  been  jjixjvided  under  jjaragrajjh 
(d)(4)  (jf  tliis  secticjii  (whether  the 
rediicticju  was  jjrovidetl  to  the  issuer  or 
another  i.s.suer  in  the  same  issuer  grcjujj) 
must  maintain  for  19  years  and  make 
available  to  HHS  iijjcju  rerjnest  all  of  the 
following: 

(i)  Documentati(jn  demtju.strating  that 
the  ccjutracejJtive  ccjverage  was 
Jjrovided  to  jjlan  jjarticijjants  or 
beneficiaries  with  respect  tcj  vvlujin  the 
issuer  received  a  ccjjjv  (jf  the  written 
iKJtice  referencetl  in  29  CFR  54.981.5— 
2713A(h)  or  29  CFR  2599.71. 5-271 3 A(1j). 

(ii)  D(jcnmentati(jn  deimjnstrating  that 
the  ccjiitracejjtive  c(jv(!rage  was 
jji'cjvided  in  accjjrdance  with  jjaragrajjh 
(d)  (jf  this  .secti(jn. 

(iii)  D(jcnmentati(jn  (jr  data 
sujjjjcjrting  the  estimate  (jf  the  ccjst  (jf 
the  c(jntracejjtiv(!  c(JV(!rage. 

(iv)  l){jcnmentati(jn  (jr  data  (Jii  the 
actual  c(j.st  (jf  jjixjviding  the 
c:ontracejJtive  ctjverage. 

.Signed  this  3()lli  day  of  )amiai’v  2013. 
Steven  T.  Miller, 

Dvpuly  (jomniissioiuir  for  Sorvicos  and 
Enforcamant,  Intarnal  Havoinia  Sarvica. 

.Signed  tliis  3()tli  day  of  January  2013. 
Phyllis  C.  Borzi, 

Assistant  Sacratary,  Einployaa  Banafits 
Sacnrity  Adniinistratiun,  Dapartnnmt  of 
Labor. 

Daliid;  |anuary  20,  2013. 

Marilyn  'ravenner. 

Acting  Administrator,  Centers  for  Medicare 
Lr  Medicaid  Services. 

Ajjjji'oviid:  Jannary  20.  2013. 

Kathleen  Seheliiis, 

SecretaiT.  Department  of  I budth  and  Unman 
Services. 
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SAINT  LAWRENCE  SEAWAY 
DEVELOPMENT  CORPORATION 

33  CFR  Part  401 

[Docket  No.  SLSDC-201 3-0001;  2135- 
AA31] 

Seaway  Regulations  and  Rules: 

Periodic  Update,  Various  Categories 

AGENCY:  Saint  Lawrence  Seaway 
Develojjinent  Corjjoratiun,  DOT. 

ACTION:  Notice  of  Projjosed  Rulemaking. 

SUMMARY:  The  Saint  Lawrence  Seaway 
DevelojJinent  Corjjoration  (SLSD(i)  and 
the  St.  Lawrence  Seaway  Management 
Corjjoration  (SLSMf])  of  Canada,  under 
international  agreement,  jointly  jjuhli.sh 
and  jjre.sently  administer  the  St. 
Lawrenc.e  Seaway  Regulations  and 
Rules  (Practices  and  Procedures  in 
Canada)  in  their  resjjective  jurisdictions. 
Under  agreement  with  the  SLSMC,  the 
.SLSDC  is  amending  the  joint  regulations 
by  njjdating  the  Seaway  Regulations  and 
Rules  in  various  categories.  The 
jji'ojjo.sed  changes  will  njjilate  the 
following  sectiijus  of  the  Regulations 
and  Rides:  (Condition  of  Ves.sels;  Seaway 
Navigation:  Dangerous  Cargo;  and. 
Information  and  Rejjorls.  These 
jji'ojjosed  amendments  are  nece.ssary  to 
take  account  of  njjdated  jjrocedures  and 
will  enhance  the  safety  of  transits 
through  the  Seaway.  .Several  of  the 
jjrojjo.sed  amendments  are  merely 
editorial  or  for  clarification  of  exi.sting 
reijuirements. 

DATES:  Any  jjarty  wishing  to  jjre.sent 
views  on  the  jjrojjosed  amendment  mav 
file  comments  with  the  (iorjjoration  on 
or  before  March  8.  2913. 

ADDRESSES:  You  may  submit  comments 
identified  by  Docket  Number  .SL.SDC 
2913-9991  ijy  any  of  the  following 
methods: 

•  Web  Site:  http:// 

WWW. Regiihd ions. gov  .  Follow  the 
online  in.structions  for  .submitting 
comments/submissions. 

•  Fu.v;  1-292-493-2251. 

•  Moil:  Docket  Management  Facility: 
U.iS.  Dejjartment  of  Transjjortation,  1299 
New  Jer.s(!y  Avenue  .SE.,  \Vest  Building 
Croimd  Floor,  Room  \V12-149, 
Washington,  DC  29599-991. 

•  Hand  Deliverv:  Documents  may  hi! 
suhmitt(!d  by  hand  di!livery  or  courier  to 
West  Building  Croimd  Floor.  Room 

Wl 2-149,  1299  New  Jer.sey  Avenue.  .SE., 
Washington,  DC  29599-991,  between  9 
a. Ill.  and  5  jj.m..  Monday  through 
Friday,  excejjt  Fiideral  Holidays. 

Instructions:  AW  submissions  mu.st 
include  the  agency  name  and  docket 
numher  or  Regulatory  Identification 
Number  (RIN)  for  this  rulemaking.  Note 
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that  all  comments  received  will  be 
|)()sled  without  change  at  http:// 

\\’\\  n’.Iiff}>iil(itions.<>o\’  including  any 
piMsonal  iniormation  provided.  Please 
.see  the  Privacy  Act  heading  under 
l{<fgiil(it()rv  X’oticcs. 

Dockut:  For  access  to  the  docket  to 
read  hackground  documents  or 
comments  received,  go  to  http:// 
u’n  u'./?egn/f;//o/i.s-.go\';  or  in  person  at 
the  Docket  Managmnent  Facility:  U.S. 
Department  ol  I’ransportation.  1200 
New  ler.sey  Avenue  SF..  West  Building 
(iround  Floor.  Room  \V12— 140. 
Washington.  IXi  20.500-001.  between  0 
a.m.  and  5  p.m..  Monday  through 
iTiday,  except  luuleral  lloliilays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Mann  Lavigne.  Chief  Coun.sel. 
Saint  Lawrence  Seaway  Development 
("orporation.  180  Andrews  Street, 
Massena.  New  York  13002:  315/704- 
3200. 

SUPPLEMENTARY  INFORMATION:  The  Saint 
Diwrence  Seaway  Development 
Corjioration  (SLSDC)  and  the  St. 
Diwrence  Seaway  Management 
('orporation  (SLSMC)  of  ('.anada.  under 
intiunational  agreement,  jointly  publish 
and  presentlv  administer  the  St. 
Uiwrence  Seaway  Regulations  and 
Rules  (Practices  and  Procedures  in 
Canada)  in  their  resjiective  jurisdictions. 
Under  agreement  with  tin;  .SL.SMCk  the 
SL.SDC  is  proposing  to  amend  the  joint 
nigulations  by  updating  the  R(;gulations 
and  Rules  in  various  categories.  The 
jirojio.sed  changes  will  update  the 
following  sections  of  the  Regulations 
and  Rules:  (k)ndition  of  Vessels:  Seaway 
Navigation:  Dangerous  (iargo:  and. 
Information  and  Rejmrts.  These  updates 
are  neces.sarv  to  take  account  of  updated 
procedures  which  will  enhance  the 
safety  of  transits  through  the  Sixiway. 
Many  of  these  proposed  changes  are  to 
clarify  existing  reijuirements  in  the 
r(!gulations.  Where  new  reipiirements  or 
regulations  are  being  proposed,  an 
explanation  for  such  a  change  is 
provided  below. 

H(^i>iilat()ry  \h)tic(:s:  Privacy  Act: 
Anyone  is  able  to  .search  the  electronic 
form  of  all  comments  received  into  any 
of  our  dockets  by  the  name  of  the 
individual  submitting  the  comment  (or 
signing  the  comment,  if  submitted  on 
hiihalf  of  an  association,  business,  labor 
union,  etc.).  You  may  review  DO'F's 
complete  Privacy  Act  Statement  in  the 
Federal  Register  published  on  April  11. 
2()(H)  (Volume  85.  Numh(!r  70:  Pages 
19477-78)  or  you  may  visit  http:// 
wwiv.Iict^ulations.^ov. 

The  SLSDC  is  jiroposing  to  amend 
two  .sections  of  the  Condition  of  Vessels 
j)ortion  of  the  joint  Seaway  regulations. 
Under  section  401.10.  “Mooring  lines". 


the  SI.SIK;  is  jiroposing  to  ])rovide 
flexibility  to  viissels  by  allowing  the  use 
of  .soft  lines  with  a  diameter  not  greatin- 
than  ()4  mm.  For  safety  pur])o.ses  in 
sec:tion  401.14.  “Anchor  marking 
buoys",  the  SLSD(;  is  amending  the 
rules  to  r(!i|uire  vessels  to  deploy  an 
anchor  marking  buoy  when  dropping 
anchor  in  the  Seaway. 

In  the  Seaway  Navigation  .section  the 
Seaway  Corporations  propose  amending 
their  joint  rules  in  section  401 .4t), 
"Dropping  anchor  or  tying  to  a  canal", 
to  reipure  every  anchor  to  he  suitably 
rigged  for  immediate  relea.sii,  holding, 
and  efficient  retrieval,  (airrentlv,  some 
tug  and  barge  combinations  are  not 
e{|uipj)ed  with  a  windlass  or  other 
means  to  retrieve  an  anchor  and 
therefore  mu.st  retrieve  the  anchor  using 
‘block  and  tackle"  arrangements,  which 
are  not  suitable  for  anchor  retrieval. 

In  the  Dangerous  (kngo  section,  the 
rules  would  he  amended  to  reipiire  that 
before  any  hot  work,  which  is  defined 
as  any  work  that  uses  flame  or  than  can 
ju'oduce  a  source  of  ignition,  cutting  or 
welding,  can  In;  carried  out  on  any 
ve.ssels  at  SLSMC  approach  walls  or 
wharfs,  a  written  nupiest  must  he  sent 
to  the  SLSMfk  In  addition,  the  rules 
jiropose  sp(;cial  re(|uirements  for  tankers 
performing  hot  work.  Such  ves.sels  must 
l)e  gas  fnn;  or  have  its  tanks  inerted  in 
order  to  obtain  clearance  from  the 
.SLSMC  'rraffic  C.ontrol  (ienter. 

In  the  Information  and  Reports 
section,  a  changi;  to  section  401.75), 
“Advance  notice  of  arrival,  ve.ssels 
requiring  in.s])ection"  is  being  pro]M)sed. 
The  amendments  would  re(|uire  tug  and 
barge  combinations  not  on  the  “.Seaway 
Ap])roved  Tow”  list  to  he  in.spec:ted 
prior  to  every  transit  of  the  .Seawav 
unless  th(;y  are  provided  with  a  valid 
Inspection  Report  fora  round  trip 
transit. 

The  oth(!r  changes  to  the  joint 
regulations  are  merely  editorial  or  to 
clarify  existing  requirements. 

Regulatory  Evaluation 

This  ju’oposed  regulation  involves  a 
foreign  affairs  function  f)f  the  Unittul 
.States  and  therefore  Fxecutive  Order 
128()()  does  not  apply  and  evaluation 
under  the  Department  of 
Transportation’s  Regulatory  Policies  and 
Procedures  is  not  reipiired. 

Regulatory  Flexibility  Act 
Determination 

1  certify  that  this  jiroposed  regulation 
will  not  have  a  signific;ant  ectinomic 
impact  on  a  substantial  numher  of  small 
entities.  The  St.  Lawrence  .Seawav 
Regulations  and  Rules  iirimarily  relate 
to  commercial  users  of  the  .Seaway,  the 
vast  majority  of  whom  are  foreign  vessi;! 


o])erators.  'rherefore.  any  resulting  co.sts 
will  he  borne  mostly  by  foreign  ves.sids. 

Environmental  Impact 

This  proposed  regulation  does  not 
reipure  an  (aivironmental  impact 
statement  under  the  National 
Ihiviromnental  Policy  Act  (45)  U..S.(;. 
4321.  et  se(|.)  hecau.se  it  is  not  a  major 
federal  action  significantly  affecting  the 
(piality  of  tin;  human  environment. 

Federalism 

'I'lie  Corporation  has  analyzed  this 
pro])o.sed  rule  under  the  jirinciples  and 
criteria  in  Fxecutive  Order  13132,  dated 
August  4.  15)5)5).  and  has  determined  that 
this  proposal  does  not  have  sufficient 
federalism  implications  to  warrant  a 
Federalism  Assessment. 

Unfunded  Mandates 

The  Cor]K)ration  has  analyzed  this 
pro])osed  rule  under  Title  II  of  the 
Unfunded  Mandates  Reform  Act  of  15)5)5 
(Pul).  L.  1()4--1.  105)  .Stat.  48)  and 
determined  that  it  does  not  inq)ose 
unfunded  mandates  on  .State,  local,  and 
tribal  governments  and  the  ])rivate 
.sector  reipiiring  a  written  statement  of 
economic  and  regulatory  alternatives. 

Paperwork  Reduction  Act 

This  proposed  regulation  has  been 
analyzed  under  the  Paperwork 
Reduction  Act  of  15)5)5  and  does  not 
contain  new  or  modified  information 
collection  reipiirements  subject  to  the 
Office  of  Management  and  Budget 


List  of  Subjects  in  33  (]FR  Part  401 

Hazardous  materials  trans))ortation. 
Navigation  (water).  Penalties,  Radio, 
Reporting  and  recordkeejiing 
requirements,  Ves.sels,  Waterways. 

Accordingly,  the  .Saint  Lawrence 
.Seaway  Development  Corporation 
])roposes  to  amend  33  CFR  ])art  401, 
Regulations  and  Rules,  as  follows: 

PART  401— SEAWAY  REGULATIONS 
AND  RULES 

Subpart  A — Regulations 

■  1.  The  authority  citation  forsuhjiart  A 
of  |)art  401  continues  to  read  as  follows: 

Aiilliority:  33  ll.S.C.  5)83(a)  anil  5)84(a)(4). 
as  aini!ii(lt!il;  45)  CI''R  1..52.  iiiiloss  ollierwisi; 
noleil. 

■  2.  In  S  401. 10,  revi.se  ])aragraph  (a)(2): 
and  add  a  new  ])aragra|)h  (e)  to  read  as 
follows: 

§  401 .1 0  Mooring  lines. 
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(2)  Have  a  diameter  not  greater  than 
28  mm  for  wire  line  and  not  greater  than 
()4  mm  for  a])])roved  syntluitie  lines: 
***** 

((i)  Hand  held  svnthetie  lin(;s  if 
permitted  hy  the  Managin’  or 
(lorporation  shall  meet  the  criteria  in 
l)aragra|)h  (a)  and  shall  have  a  minimum 
length  of  not  less  than  (>.5  meters. 
***** 

■  3.  Kevi.se  ^  401. 14  to  read  as  follows: 

§401.14  Anchor  marking  buoys. 

(a)  A  highly  visible  anchor  marking 
buoy  of  a  ty])e  approved  hy  the  Manager 
and  the  Corporation,  fitted  with  22  m  of 
suitable  line,  shall  he  secured  directly  to 
each  anchor  so  that  the  buoy  will  mark 
the  location  of  the  anchor  when  the 
anchor  is  dropped. 

(h)  Every  vessel  .shall  deploy  the 
anchor  marking  buoy  when  dropping  an 
anchor  in  Seaway  waters. 

■  4.  In  §401.28.  revise  ])aragraph  (d)  to 
read  as  follows: 

§401.28  Speed  limits. 

***** 

(d)  Notwithstanding  the  above  .s])eed 
limits,  every  ve.ssel  a])])roaching  a  free 
.standing  lift  bridge  shall  proceed  at  a 
s])eed  .so  that  it  will  not  ])a.ss  the  Limit 
of  Ap])roach  sign  should  the  raising  of 
the  bridge  lx;  delayed. 

5.  Revi.se  §401.29  to  read  as  follows: 

§401.29.  Maximum  draft. 

(a)  Notwith.standing  any  provision 
herein,  the  loading  of  cargo,  draft  and 
s|)eed  of  a  ves.sel  in  transit  shall  hi) 
controlled  hy  the  master,  who  .shall  take 
into  account  the  ves.sel’s  individual 
characteristics  and  its  tendency  to  list  or 
.squat,  .so  as  to  avoid  striking  bottom.' 

(h)  3’he  draft  of  a  ve.ssel  shall  not,  in 
any  case,  exceed  79.2  dm  or  the 
maximum  permi.ssihle  draft  designated 
in  a  Seaway  Notice  by  the  Manager  and 
the  Corporation  for  the  part  of  the 
S(!away  in  which  a  ve.ssel  is  ])a.ssing. 

(c)  Any  ves.sel  etpiipjjed  with  an 
o))erational  Draft  Information  System 
(DIS)  verified  by  a  member  of  the 
International  Association  of 
Classification  Soci(;tie.s  (lACS)  as 
compliant  with  the  Imj)lementation 
Specifications  found  at  http:// 
\\’\vi\’.}>re(itl(ikes-s(icnv(iv.(:oni  and  having 
onboard: 

(1)  An  o])erational  AIS  with 
accuracy=l  (DCPS):  and 

(2)  lIj)-to-dat(!  ehictronic:  navigational 
charts:  and 

(3)  Up-to-date  charts  c:ontaining  high- 
resolution  bathymetric  data,  and 

'llu!  main  cliannols  Ixilwonii  ilio  Port  olMdiilnsal 
and  l.ako  liiio  have  a  c:onliollin{>  diiplh  ol  (i.2;im. 


(4)  The  DIS  Disjjlay  shall  he  located 
as  close  to  the  primary  conning  position 
and  h(!  visible  and  legible:  and 

(.5)  A  j)ilot  plug,  if  using  a  portable 
DIS:  will  he  permittcxl,  when  using  the 
DIS,  subject  to  ])aragraph  (a)  of  this 
.section,  to  increase  th(!ir  draft  hy  no 
more  than  7  cm  above  tin;  maximum 
permissible  draft  ])rescril)ed  under 
])aragraph  (h)  of  this  .section  in  effect  at 
th(!  time. 

(d)  Verification  document  of  the  DIS 
must  b(!  kept  on  hoard  the  ve.ssel  at  all 
times  and  made  available  for  in.spec:tion. 

(e)  A  com])any  letter  attesting  to 
officer  training  on  use  of  the  DIS  mu.st 
he  k(!]jt  on  board  and  made  available  for 
inspection. 

(0  Any  ves.sel  intending  to  use  the  DIS 
must  notify  the  Manager  or  the 
Corporation  in  writing  at  least  24-hour.s 
])rior  to  commencement  of  its  initial 
transit  in  the  Systtan  with  the  DIS. 

(g)  Any  vessel  intending  to  use  the 
DIS  to  transit  at  a  draft  greater  than  the 
maximum  permissible  draft  prescrihetl 
under  ])aragra])h  (b)  of  this  section  in 
effect  at  the  time,  for  subsequent  transits 
must  fax  a  com])leted  confirmation 
checklist  found  at  n  n  n’.grefd/aAe.s- 
scdWdv.coni  to  the  Manager  or  the 
Corporation  prior  to  its  transit. 

(h)  If  for  any  reason  the  DIS  or  ALS 
becomes  inoperable,  malfunctions,  or  is 
not  used  while  tin;  ve.ssel  is  transiting  at 
a  draft  greater  than  the  maximum 
permissible  draft  |)rescrihed  under 
paragrajih  (h)  of  this  .section  in  effect  at 
the  time,  the  ves.sel  most  notify  the 
Manager  or  the  (iorporation 
immediately. 

■  8.  Revise  §  401 .49  to  read  as  follows: 

§  401 .49.  Dropping  anchor  or  tying  to 
canal  bank. 

Exce])t  in  an  emergency,  no  ve.ssel 
shall  drop  anchor  in  any  canal  or  tie-uj) 
to  any  canal  hank  unless  authorized  to 
do  so  hy  the  traffic  controller.  Every 
anchor  shall  be  suitably  rigged  for 
immediate  release,  holding  and  efficient 
retrieval. 

■  7.  Revise  §  401 .73  to  read  as  follows: 

§  401 .73  Cleaning  tanks — hazardous  cargo 
vessels. 

(a)  Cleaning  and  gas  freeing  of  tanks 
shall  not  take  place: 

(1 )  In  a  canal  or  a  lock: 

(2)  In  an  area  that  is  not  clear  of  other 
ve.ssels  or  structures:  and 

(3)  Before  gas  freinng  and  tank 
cleaning  has  been  re])ort(!d  to  the 
nearest  Seaway  station. 

(h)  Hot  work  permission.  Before  any 
hot  work,  defined  as  any  work  that  uses 
flame  or  that  can  ])roduce  a  source  of 
ignition,  cutting  or  welding,  is  carried 
out  hy  any  ve.ssel  on  any  designated  St. 


Lawrence;  Seaway  Management 
Corporation  (SLSMC)  approach  walls  or 
wharfs,  a  written  reque.st  mu.st  he  .sent 
to  the  SLSMC,  preferahlv  24  hours  ])rior 
to  the  ves.sel’s  arrival  on  SLSMC 
aj)proach  walls  or  wharfs.  'I’he  hot  work 
shall  not  commence  until  ajqjroval  is 
obtained  from  an  SLSMC  Traffic  Control 
Cente;r. 

(c)  Special  Reciuirements  for  Tankers 
Berforming  Hot  Work.  Prior  to  arriving 
at  any  SLSMC  designated  approach  wall 
or  wharf,  a  tanker  mu.st  he  gas  free  or 
have  tanks  inerted.  The  gas-free 
certificate  must  he  sent  to  the  SLSMC 
Traffic;  Control  Center  in  ord(;r  to  obtain 
clearance  for  the  vessel  to  commence 
hot  work. 

■  10.  In  §401.79  revise  paragraph  (h)(4) 
to  n;ad  as  follows: 

§  401 .79  Advance  notice  of  arrival,  vessels 
requiring  inspection. 

***** 

(h)  *  *  * 

(4)  Tiig/harge  combinations  not  on  the 
“S(;away  Approved  Tow"  list  are 
subject  to  Seaway  in.sp(;ction  i)rior  to 
c;verv  transit  of  the  S(;away  unle.ss 
])rovided  with  a  valid  Inspection  Re|)ort 
for  a  round  trip  transit. 

IssiumI  at  Washington.  DC,  on  lannarv  31. 
2013. 

Saint  Lawrenca;  .Sciaway  Dciveloicinent 
Cor])oration. 

Craig  n.  Miilillehrook, 

Dcj)utv  Adininislnilor. 
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BILLING  CODE  4910-61-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R05-OAR-201 0-0954  and  EPA-R05- 
OAR-201 0-0037;  FRL-9772-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  States 
of  Michigan  and  Minnesota;  Regional 
Haze 

AGENCY:  Environmental  Protc;ction 
Agenc:y  (EPA). 

ACTION:  Pro})o.sed  rule:  supplemental. 

SUMMARY:  In  this  supjilementcil  notice  of 
pro]K)sed  rulemaking.  EPA  is  soliciting 
additional  comments  on  its  jn’ojiosal  to 
disapprove  in  part  the  Michigan  and 
Minnesota  regional  haze  State 
Implementation  Plans  (SlPs)  for  failure 
to  mandate  heist  available  retrofit 
t(;chnology  (BART)  for  taconite  facilities 
within  these  states.  'Fins  proposal 
supplements  an  August  15,2012,  action 
that  propo.sed  to  disapprove  the.se 
elements  of  thexse  SIPs  and  to  establish 
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Federal  (anission  limits  rcipresenting 
BAR'r. 

DATES:  Comments  must  In;  receivcal  on 
or  Ixilbre  March  8.  2013. 

ADDRESSES:  Sul)mit  your  c;ouuueuts. 
identified  1)V  Docket  IDs  No.  Id’/X-KO.'j- 
()AR-2()1 0-00.54  and  l*:iY\-R0.5-()AK- 
2010-0037.  liy  one  ol  tlie  following 
metliods: 

1.  n  n  ir.regii/oO'o/is.gfU';  Follow  the 
on-line  instructions  for  suhmitting 
comments. 

2.  Hnuiil:  (il)ur(in().(l()iigl(is@(^l)a.>>()v. 

3.  Fo.\;(312)  002-2450. 

4.  A/a/7;  Douglas  Ahurano.  (’.hief. 
Attainment  Planning  and  Maintmiance 
Section,  Air  Programs  Branch  (AR-18]). 
II..S.  Fnvironmental  Protection  Ageni;y. 

77  West  jackson  Boulevard.  (Chicago. 
Illinois  00004. 

5.  I  land  Didivm’:  Douglas  Ahurano. 
(Ihief.  Attainment  Planning  and 
Maintenance  Section.  Air  Programs 
Branch  (AR-181).  II.S.  Fnvironmental 
Protection  Agency.  77  West  jackson 
Boulevard,  {’.hicago.  Illinois  00004. 

.Such  deliveries  are  onlv  accej/ted 
during  the  Regional  Office  normal  hours 
of  operation,  and  special  arrangements 
should  h(!  made  for  delivm  ies  of  boxed 
information.  The  Regional  Office  official 
hours  of  business  are  Mondav  through 
Friday.  8:30  a.m.  to  4:30  p.m.,  exc:luding 
Federal  holidays. 

Insiniciions:  Direct  vonr  comments  to 
Docket  IDs  No.  FPA-R0.5-OAR-2010- 
0054  and  FPA-R0.5-OAR-201 0-0037. 
liPA’s  policv  is  that  all  comments 
received  will  he  included  in  the  ])ul)lic 
docket  without  change  and  mav  lie 
made  available  online  at 
wwn'.ragahitions.gov.  including  any 
|)er.sonal  information  ]/rovided.  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  ((Til)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  he  CBI  or  otherwise 
protected  through  ww’w.ivgii  hit  ions. (>o\’ 
or  email.  The  \nv\\  .rHgiil(iiions.<>ov  Web 
site  is  an  “anonymous  access”  sy.stem. 
which  means  EPA  will  not  know  your 
identitv  or  contact  information  uidess 
you  j/rovide  it  in  the  hoily  of  your 
comment.  If  you  send  an  email 
comment  diret:tly  to  EPA  without  going 
through  \\’\\'\\'.ro<’ul(ttions.<>ov  vonr  email 
address  will  be  automaticallv  captured 
and  included  as  part  of  the  comment 
that  is  placed  in  the  public  docket  and 
made  available  on  the  Internet.  If  vou 
submit  an  electronic  comment.  EPA 
recommends  that  yon  inchule  your 
name  and  other  contact  information  in 
the  body  of  your  comment  and  with  anv 
disk  or  CD-ROM  you  submit.  If  EPA 
cannot  read  your  comment  due  to 


technical  difficulties  and  cannot  contact 
you  for  clarification,  EPA  may  not  he 
able  to  consider  your  comment. 
E'lectronic  files  should  avoid  the  use  of 
special  charai:ters,  any  form  of 
(!ncrv])tion.  and  be  frei;  of  any  defects  or 
viruses.  For  additional  instructions  on 
submitting  comments,  go  to  Section  1  of 
the  SUPPLEMENTARY  INFORMATION  .section 
of  this  document. 

Dockot:  All  documents  in  the  docket 
are  listed  in  the  \\’\\'\v.n;}’iil(tlions.f>ov 
index.  Although  listed  in  the  index, 
some  information  is  not  publicly 
available,  e.g.,  CBI  or  other  iidbrmation 
whose  disclosure  is  re.stricted  by  statute. 
Certain  other  material,  such  as 
copyrighted  material,  will  he  ])uhlicly 
available  only  in  hard  co])y.  Publicly 
available  docket  materials  are  available 
either  electronically  in 
w'ww.ivgnidt ions.gov  or  in  hard  copv  at 
the  Environmental  Protection  Agency. 
Region  5,  Air  and  Radiation  Division,  77 
West  jackson  Boulevard,  Chicago, 
Illinois  ()()()()4.  This  facility  is  open  from 
8:30  a.m.  to  4:30  ]).m..  Monday  through 
Friday,  excluding  I’ederal  holidays.  We 
recommend  that  you  telephoiui  john 
Snmmerhays  at  (312)  88()-()0()7  before 
visiting  the  Region  5  office. 

FOR  FURTHER  INFORMATION  CONTACT:  john 
Summerhays,  ITivironmental  .Scientist. 
Attainment  Planning  and  Maintenance 
Section,  Air  Programs  Branch  (AR-18j), 
ITivironmental  Protection  Agency, 
Region  5.  77  We.st  jackson  Boulevard. 
Chicago.  Illinois  00004,  (312)  880-0007. 
snnnni;rh(iys.john@np(i.gov. 
SUPPLEMENTARY  INFORMATION:  This 
supplementary  information  section  is 
arranged  as  follows: 

I.  What  should  1  consider  as  I  pujpare  my 

comments  for  EFA? 

II.  What  is  the  hackgroinid  for  this  action? 

III.  What  is  1'3’A's  review  of  Minnesota  and 

Michigan's  8AKT  d(U(!rminations  for 
taconite  facilitie.s? 

A.  Minnesota 

B.  Michigan 

IV.  Ilow  do(!s  this  action  rdatc;  to  the  action 

to  jiromnlgate  Fiuhn’al  nujuirements  for 
taconite  plants? 

V.  .Statutory  and  Excicutivi;  Order  Kciviews. 

I.  What  should  I  consider  as  1  prepare 
my  comments  for  EPA? 

When  suhmitting  comments, 
remember  to: 

1.  Identify  the  rulemaking  by  docket 
niuulH!!'  and  other  identifying 
information  (subject  heading.  Federal 
Register  date  and  page  numher). 

2.  Follow  direction.s — EPA  may  ask 
you  to  respond  to  specific  (luestions  or 
organize  comments  by  refentncing  a 
Code  of  Federal  Reguhilions  (CFR)  ptirt 
or  .section  numher. 


3.  Ex])lain  why  you  agree  or  disagree; 
sugg(!st  alternatives  and  substitute 
liingtiiige  for  yotir  re(|uested  cluanges. 

4.  Describe  any  iissumptions  ;md 
provide  iiny  technical  information  and/ 
or  tlata  thiit  you  iistKl. 

5.  If  you  listiiuiite  potent  iiil  costs  or 
burdens,  exiihiin  how  you  tirrived  <it 
your  (tstimate  in  sufficient  didail  to 
allow  for  it  to  he  reproduced. 

(i.  Provide  s])ecific  examj/les  to 
illustrate  vour  concerns,  and  suggest 
alternatives. 

7.  I'Niilain  your  views  as  clearly  as 
possible,  avoiding  the  use  of  j/rofanity 
or  ])er.sonal  threats. 

8.  Make  sure  to  submit  your 
comments  by  the  comment  j/eriod 
deadline  identified. 

11.  What  is  the  background  for  this 
action? 

Minnesota  submitted  its  regional  haze 
])lan  on  December  30.  2009,  and  further 
submitted  a  jiropo.sed  supplemental 
suhmi.ssion  on  jaiuiary  5,  2012,  and  a 
final  .sup])lemental  submission  on  May 
8.  2012.  EPA  proposed  approval  of  the 
Minnesota  ])lan  on  january  25.  2012  (77 
FR  3(i81).  Among  other  actions,  this 
pro])osed  rule  pro])osed  to  a])])rove 
Minnesota’s  ])lan  as  re(iuiring  BART  for 
the  .Statii’s  .several  taconite  plants, 
])rovided  Minnesota  submitted  its 
])ro])osed  taconite  plant  BART  limits 
prior  to  final  EPA  action.  However, 
comments  on  Minnesota’s  and  IT’A’s 
propo.sals  provided  evidence  that  better, 
cost-effective  technology  for  control  of 
taconite  ])lant  emi.ssions  was  available. 
Therefore,  EPA  published  a  final  rule 
a])])roving  other  aspects  of  the 
Minnesota  regional  haze  plan  on  june 

12.  2012  (77  FR  34801),  hut  deferred 
action  on  BART  for  Minnesota’s  taconite 
facilities. 

Michigan  submitted  its  regional  haze 
])lan  on  November  5,  2010.  EPA 
propo.sed  action  on  the  Michigan 
regional  haze  plan  on  August  (i,  2012 
(77  FR46912).  This  proj/osed  rule 
])ropo.sed  to  approve  .several  asj/ects  of 
Michigan’s  regional  haze  plan,  and 
propo.sed  to  disapj/rove  Michigan’s 
BART  determinations  for  a  Portland 
cement  plant  and  a  paper  mill  and 
jH’opo.sed  Federal  limits  for  those  two 
facilitie.s.  However,  in  this  j/roposed 
rule,  EPA  deferred  action  on  BART  for 
the  Tilden  Mining  taconite  facility  in 
Michigan.  f]PA  published  final  action 
])nr.suant  to  this  j/roposal  on  December 
3,  2012  (77  FR  71533),  again  deferring 
action  on  BART  for  the  Tilden  Mining 
taconite  plant  in  Michigan. 

Michigan  has  a  second  taconite  i/lant, 
known  as  Empire  Mining.  While  Empire 
Mining  began  ojieration  during  the 
.statutorv  timeframe  such  that  the 
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facility  is  BAKT-ciligihh;,  Michigan's 
j)lan  (lenionslratos  satisfactorily  that  the 
impact  of  this  facility  is  sufficiently 
.small,  as  a  nisult  of  the  (aiforceahle 
shutdown  of  one  line,  that  the  facility 
may  justifiably  hi;  exem|)te(l  from  the 
BAR  r  r(!(|nir(!ment.  On  the  other  hand, 
Michigan's  ])lan  identifies  Tilden 
Mining  as  meeting  the  criteria  for  being 
subject  to  BART.  Thus,  references  in 
this  action  to  taconite  ])lants  in 
Minnesota  and  Michigan  ari;  meant  to 
refer  oidy  to  taconite  i)lants  in 
Minnesota  and  Michigan  that  are  subject 
to  BART,  which  includes  all  of  the 
taconite  plants  in  Minne.sota  and  Tilden 
Mining  in  Michigan  but  does  not 
iiudnde  the  Empire  Mining  plant. 

On  August  1.5.  2012  (77  ER  40308), 

I‘]PA  published  pro])o.s(!d  action  on 
BART  for  tac:onite  ])lants  in  Minnesota 
and  Michigan.  In  that  action,  ERA 
reviewed  relevant  information  regarding 
the  feasibility  of  various  oj)tions  for  the 
control  of  emissions  from  taconite 
])lant.s  and  reviewed  other  information 
rehivant  to  determining  BART  for  thesi; 
])lants. 

Bascnl  on  this  review  and  the 
availabilitv  of  cost-(!ffective  controls, 

ERA  ])roi)os(!d  Federal  emission  limits 
r(!{|niring  more  stringent  control  of 
emissions  of  nitrogen  oxides  (N()\)  and 
sulfnr  dioxide  (SO^)  than  had  been 
nuiuinul  by  Minnesota  or  Mic.higan.  Tlu; 
notice  of  ])ropo.sed  rulemaking 
])ro|)osing  the.se  limits  provided  a  foil 
discussion  of  why  ERA  ])roi)osed  to 
conclude  that  ])roper  consideration  of 
the  BART  criteria  resulted  in  more 
stringent  control  than  was  recjuired  hv 
the  States,  thus  im|)licitly  concluding 
that  the  state  submittals  did  not  require 
controls  rei)resenting  BART. 
Furthermore,  the  action  propo.sed 
regulatory  text  stating  that  the  .state 
submittals  failed  to  reriuire  BART  for 
the  taconite  j)lants. 

Nevertheless,  ERA  is  ])ubli,shing  this 
supplemental  notice  of  proj)osed 
rulemaking  to  provide  additional 
information  regarding  the  agency's 
views  on  Minnesota’s  and  Michigan's 
])lan.s  and  to  solicit  additional  comment 
regarding  the  ])roposal  to  disa])prove  in 
part  tin;  jilans  for  failing  to  recjuire 
if  ART  at  the  applicable  taconite  ])laut.s. 
ERA  is  not  soliciting  further  comment 
on  its  j)ro])osed  Federal  limits:  this 
action  only  addresses  whether  the  state 
])lan.s  mn.st  b(!  disapproved  for  failing  to 
provide  proper  analysis  and  retjuire 
ilART  for  a])plical)le  taconite  plants. 
Further  discussion  regarding  the 
relationshi])  between  this  action  and  the 
action  published  August  15.  2012  is 
provided  below. 

Rrevious  notices  of  projjosed 
rulemaking  addressing  the  States’  plans. 


i.(;.,  the  actions  ])ul)li.sh(!d  Jannarv  25. 
2012,  and  Angn.st  (>.  2012,  for  Minne.sota 
and  Michigan,  re.s])ectivelv,  include 
substantial  discinssion  of  the 
reciuirements  under  .sections  lOOA  and 
lOtlB  of  the  (Mean  Air  Act  and  .snhj)art 
R  of  40  (M'’R  50  for  r(!gional  haze  plans. 
Most  pertinent  to  today's  action  are  the 
re(]uirement.s  for  BART  in  (Mean  Air  Act 
section  lOOA  and  40  (IFR  51.308(e).  In 
making  BARM’  determinations,  section 
l(j0A(g)(2)  of  the  (Mean  Air  Act  nuininxs 
the  state  to  consider  the  following 
factors:  (1)  The  costs  of  compliance!:  (2) 
the  energy  and  non-air  (pialitv 
environmental  impacts  of  compliance: 
(3)  any  existing  j)ollution  control 
technology  in  n.se  at  the  source:  (4)  the 
remaining  useful  life  of  the  source:  and 
(5)  the  degree  of  improvement  in 
visibility  which  may  reasonably  be 
anticipated  to  r(!sult  from  the  use  of 
.suc:h  technology. 

III.  What  is  era’s  review  of  Minnesota 
and  Michigan’s  BART  determinations 
for  taconite  facilities? 

/\.  Minnf^sotd 

In  its  December  30,  2005),  regional 
haze  .SIR  submittal.  Minne.sota 
identifi(!d  the  tv])es  of  controls  that  it 
determined  to  r(!])r(!,sent  BARM’  for  its 
taconite  plants.  In  all  ca.ses,  good 
combustion  practice  was  determined  to 
r(!pr(!.sent  BARM'  with  nxspect  to  tlu! 
control  of  NOx,  existing  controls  were 
determined  to  rej)resent  BARM’  for  the 
control  of  SfT,  and  the  maximum 
achievable  control  technology  limits  in 
40  (IFR  part  03  snhpart  RRRRR  were 
determined  to  represent  BARM’  for  the 
control  of  particulate  matter.  However, 
this  submittal  included  no  enforceable 
emi.ssion  limits  to  retpiire  emissions 
control  at  the.se  facilities. 

M’o  remedy  this  deficiency,  Minnesota 
propo.sed  emission  limits  nominally 
rejnesenting  good  combustion  practice 
for  these  facilities  on  December  15), 
2011.  ERA  provided  comments  on  this 
pro])o.sal,  .stating  that  more  stringent 
limits  wen!  warrant(!d  and  nec(!.ssary 
because  “iuformation  su|)])orting  low 
N(l\  main  burners  as  BARM’  is  well 
documented  and  has  l)e(!n  available  for 
some  time."  S(!e  letter  dated  F(!l)ruary 
10,  2012,  signed  by  Douglas  Ahurano. 
The.se  comments  provided  a  timetahh! 
showing  that  an  analysis  in  jannarv 
2005)  of  mea.sur(!.s  for  nulucing  NOx 
(!mi.ssious  at  IJ.S.  .St(!er.s  Minntac  Iron 
Ore  Relletizing  Riant  r(!commended 
])ur.suing  use  of  low  NOx  main  burners, 
initial  tests  were  sufficiently  successful 
that  a  re])orl  on  these  efforts,  issued  on 
April  13,  2010,  recommended  further 
testing.  M’hen,  U.S.  Steel  submitted  a 
re])ort  to  Minne.sota  on  October  22, 


2010,  with  t(!.st  results  from  Minntac’s 
Line  7  that  indicated  that  a  70  percent 
r(!dnction  in  NOx  (!mi.ssions  was 
achievable  via  a  low  NOx  main  burner. 

II  .S.  Steel  reported  similar  resnlts  for 
Minntac  Fine  0  to  Minne.sota  on 
December  1 ,  201 1 . 

Neverth(!less.  Minmvsota’s  submittal 
did  not  demonstrat(!  reejuisite 
consideration  of  this  (widence  r(!garding 
the  availability  and  feasibility  of  this 
more  eiiective  control  technologv.  In 
2008,  the  owners  of  each  taconite 
facility  asserted  that  a  low  NOx  main 
burner  was  infeasible.  Minne.sota.  in  its 
December  2005)  SIR  submittal 
summarily  concurr(!d  with  the  facilities, 
and  the  State  in  its  May  2012  submittal 
did  not  r(!Consider  the  feasibility  of  this 
control  option. 

era’s  BART  (luidelines  identifv  a 
five-.step  process  for  conducting  a  BART 
analysis,  .step  two  of  which  is  to 
d(!termine  whether  the  available  o])tion.s 
identified  in  .step  one  are  technically 
feasible.  M’he  stale  “.shonld  document  a 
demonstration  of  technical  infeasibilitv 
and  should  exj)lain,  based  on  i)hy.sical, 
chemic;al.  or  engineering  principles, 
why  technical  difficulties  would 
prec;lude  the  successful  use  of  tlu! 
control  option  on  the  (!mis.sion.s  unit 
under  revi(!w.’’  .See  .Section  IV  .Sl(!p  2  of 
llu!  BARM’  (hiid(!line.s.  akso  at  70  FR 
35)103.  Minnesota  provided  no  such 
demonstration  and  iriclnd(!d  no 
(!xplanation  whv  this  control  o])tion 
should  h(!  consiclered  infeasible.  Beyond 
lacking  any  discussion  of  relevant 
l)rinciple.s  bearing  on  whelh(!r  the 
feasibility  of  low  NOx  burners  in  other 
industries  suggests  that  low  NOx  main 
burners  are  feasible  for  taconite 
facilities.  Minnesota’s  submittals  do  not 
discuss  the  successful  demonstration  of 
this  ct)ntrol  option  at  IJ..S.  .Steel's 
facilities  or  ex])lain  why  this  control 
option  should  not  be  considered  feasible 
at  these  plants  and  at  the  other 
Minne.sota  taconite  ])lant.s.  .Since 
Minnesota  improperly  considered  low 
NOx  main  burners  to  he  infeasihh!,  the 
.State’s  plan  lacked  the  nece.ssary 
analysis  {)f  the  costs,  emission 
reductions,  visibility  hi!nefits.  and  other 
r(!l(!vant  information  to  d(!t(!rmin(! 
whether  the.se  controls  repre.sent  BAR  T. 
Instead,  in  its  Mav  2012  snhmittal, 
Minnesota  stated  “M’he  IMinnesota 
Rollntion  Oontrol  Agency  (MR0A)| 
und(!rstood  the  ])ur])o.se  of  the 
.Su|)plemental  .SIR  was  to  establish 
emission  limits  that  corresi)ond  to  the 
])reviously  determined  BART 
technologv.  The  MROA  does  not  l)i!lieve 
that  com])leting  the  emission  limits  is  a 
vehicle  for  completely  re-evaluating  the 
BARM’  determinations  for  the  taconite 
facilities.”  Minne.sota  conceded  that  the 
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tests  at  Minntac  “indicate  a  potential  to 
reach  a  70  j)ercent  nuluction  in  NOx 
emissions  at  the  siihject  lines  luiuler 
certain  conditions).”  l)ut  Minnesota 
characterized  the  tests  as  “pilot  tests” 
that  could  not  In;  used  without 
substantial  additional  effort  to  e.stahlish 
appro|)riate  HART  limits.  S(H!  the  279th 
pa}>e  of  tin;  Mimujsota  document 
entitled  “Regional  llazi;  State 
lm|)lementation  Plan  Supplement  April 
2012.” 

RPA  has  several  ohjcjctions  to 
Minnesota’s  rationale  for  failing  to 
nMpiin!  low  NOx  hurners  as  HART  for  its 
taconite  plants.  When  RPA  projjo.sijs  an 
action  hut  then  receivers  significant 
evidence  favoring  an  alternate  at:tion, 
Id’A  must  consitler  that  evidemee  and 
take  the  alternate  action  if  warranted. 

S(*e  Sufira  CAuh  v.  EPA.  071  F.:id  O.'j.'i 
(t)th  Oir.  2012).  Although  EPA  initiallv 
proposed  to  ap])rove  Minnesota’s 
taconite  limits.  El’A  then  received 
evidence  that  di.sap|)roval  was 
warranted  hecau.se  more  effective 
controls  w(!re  available.  EPA’s 
considt'ration  of  this  in’idence  resulted 
in  I’]PA’s  August  l.'j.  2012.  ])roposal  to 
di.sapprovi!  in  part  Minnesota’s  regional 
haze  plan  with  respcjct  to  HART  for 
ta(,onit(!  plants  aiul  in  EPA’s  action 
today  to  publish  this  supplemental 
nolici;  of  oropo.si'd  ruhmiaking. 

EPA  l)eli(!ve.s  that  Minnesota  is  under 
similar  obligation  to  reconsider  its 
taconit(!  j)lant  HAR  T  limits.  The  Slate 
.soliciliid  comments  regarding  the  limits 
it  propo.scul  to  establish  for  its  taconite 
plants,  the  State  niceived  comments 
demonstrating  that  significantly  tighter 
limits  w(!re  warranttid.  and  the  Statt;  did 
not  give  due  consideratitm  to  ihosi; 
comments.  Tin)  failure  to  promulgate 
limits  rellecting  low  NOx  main  hurners 
is  especially  problematic  for  Minntac. 
where  the  benefits  of  this  technologv 
had  been  physically  demonstratcul. 
Minnesota  also  did  not  give  due 
consideration  to  the  evidence  that 
similar  technology  could  he  expected  to 
achieve  similar  emission  nuluctions  and 
benefits  at  other  Miniuisota  taconite 
plants. 

Enrthermore.  even  at  the  time 
Minnesota  submitted  its  original 
regional  haze  SIP  (Deccmiher  2009). 
information  was  available!  that  low  NOx 
main  hurners.  which  had  he(!n 
successfully  demonstrated  in  seveiral 
oth(!r  industri(!s.  were  likely  to  he  a 
successful  technology  for  reducing  NOx 
emissions  from  taconite  facilities  as 
well.  Although  EPA  did  not  have  the 
riilevant  information  when  it  published 
its  fanuary  2012  proposed  rulemaking, 
the  above  chronologv  suggests  that 
Minnesota  liad  information  even  in 
200?)  that  warranted  considering  low 


NOx  main  liurners  to  he  a  feasible 
technologv. 

The  reciuiriiimnits  in  Minne.sota’s  final 
submittal  also  reflect  significant 
modifications  from  the  control 
t(!chnologv  that  the  State  del(!rmined  in 
2009  to  reflect  HART.  Minmxsota 
d(!termined  in  200?)  that  good 
comhustion  practice  r(!i)re.sent(!d  HART. 
However,  aside  from  re(|uiring 
continuation  of  the  heat  rcicuperation 
proj(!ct  at  the  f  libbing  Taconite  Plant. 
Minnesota’s  final  submittal  provided  no 
evidence  that  good  comhustion  i)ractice 
is  actually  r(!(]uired.  Minnesota  did  not 
exj)lain  what  .s})ecific  nuiasures 
constitute  good  combustion  ])raclice. 
stating  only  that  good  comhustion 
practici!  varies  from  i)lant  to  ])lant. 
However.  Minnesota  did  not  define 
good  c;oml)u.stion  practice!  eith(!r  in 
general  or  on  a  j)lant-hy-i)lant  basis. 

Minnesota  determined  emi.ssion 
limits  by  conducting  statistical  analv.s(!s 
of  full  .sets  of  recent  emi.ssions  data 
measured  at  the  taconite  ])lant.s.  While 
existing  (unissions  may  in  some  ca.ses 
r(!ll(!cl  some  good  comhu.stion  practices. 
Minnesota  did  not  differ(!nliat(!  whether 
any  particular  data  did  or  did  not 
r(!pr(!S(!nl  ai)plicalion  of  good 
comhu.stion  |jractic(!.  Thus,  MimuKsota’s 
limits  must  ht!  con.sid(!r(!d  to  r(!pre!.si!nl 
sim])ly  th(!  existing  comhu.stion  practice 
in  (Tfect  during  th(!  t(!.sting.  without 
regard  to  whether  these  limits  refl(!ct 
a])|)lication  of  good  comhu.stion 
])raclice.s.  Hecau.se  th(!  companies  w(!n! 
rcHjuired  to  collect  th(!S(!  data  for 
l)ur])o.s(!.s  of  d(!tt!rmining  thes(!  limits, 
with  instructions  to  operate  under  worst 
case  conditions,  it  is  rea.sonahle  to 
conclude  that  the  compani(!s  would  not 
have  employiul  good  comhustion 
practices,  as  tho.se  would  not  have 
created  “wor.st  ca.se  conditions.” 

Further.  Minne.sota’s  submittal  did 
not  deten  inine  whether  good  comhustion 
])ractice.s  lawond  tho.se  currentlv  h(!ing 
implemented  are  feasible,  (!ither  in 
gem!ral  or  on  a  ])lant-.specific  basis. 
Minn(!.sota’.s  Dec(!ml)(!r  2()()?)  submittal 
d(!termined  that  HAITI'  would  he  good 
c:omhu.stion  i)ractice.  suggesting  that 
HART  would  reflect  identification, 
evaluation,  and  implem(!ntation  of 
improvem(!nt.s  in  comhu.stion  practice. 
However,  Minne.sota’s  final  submittal 
lacks  any  such  id(!ntification, 
evaluation,  or  r(!{piirement  for  any  such 
im])rov(!ment  in  comhu.stion  practi(;e. 
Mon!over.  th(!  submittal  does  not 
evaluate  wheth(!r  curnmt  comhustion 
practice  (or.  mon!  precis(!ly.  the 
comhu.stion  practice  in  place  during 
collection  of  the  i)(!rlinenl  emissions 
data)  represents  good  comhu.stion 
practice.  In  the.se  resjMul.s.  while 
Minnesota’s  Decemh(!r  2()()?)  submittal 


determimul  HART  for  NOx  to  Ix!  good 
comhu.stion  practice,  Minnesota’s  final 
submittal  contain(!d  no  provisions 
(!n.suring  that  good  comhu.stion  ])raclic(! 
will  actually  he  follow(!d. 

Minn(!.sola’.s  final  submittal  also 
devial(!.s  in  oth(!r  significant  r(!.si)ect.s 
from  its  nec(!mh(!r  200?)  submittal. 
Minnesota’s  final  submittal  r(!li(!.s  on  tlu! 
Oro.ss-Stat(!  Air  Pollution  Ruh!  to  satisfy 
th(!  HART  ri!(|uirem(!nt  for  most  of  the 
State’s  (!l(!ctric  g(!nerating  units,  whereas 
its  Dc!c(!mh(!r  200?)  ])lan  determines 
HART  on  a  ])lant-hy-])lant  basis.  Tlu! 
long-term  strategy  in  Minnesota’s  final 
])lan  provides  for  taconite  i)lanl.s  to 
conduct  modeling  and  to  rec:ommend 
(!mi.ssion  limits  that  would  ])rovid(!  for 
attainment  of  the  nitrogen  dioxide  (NO^) 
and  S()2  air  (|uality  standards,  whereas 
th(!  Decemlx!!'  200?)  plan  j)rovide.s  for  the 
com])anie.s  to  conduct  ])ilot  t(!sting  of 
(!mis.sion  control  technology.  EPA  is  not 
conducting  rulemaking  here  on  these 
f(!atur(!.s  of  Minnesota’s  r(!gional  haz(! 
])lan,  hut  these  changes  demonstrate 
that  Minne.sota  rec:ognized  its  latitude  to 
u])date  ])ortion.s  of  its  D(!C(!mh(!r  200?) 
submittal  signific:antly  in  light  of  more 
r(!cent  information.  Similarlv. 

Minnesota  cannot  argue  that  it  was 
obligated  to  .set  limits  ha.setl  on  its 
l)(!ceml)er  200?)  HART  d(!t(!rmination,  in 
the  face  of  (!vidence  that  mori!  (!ffective 
control  is  available. 

EPA  is  also  concern(!d  that  Minne.sota 
rej(!cted  flue  gas  d(!sulfurization  as  a 
feasible  option  for  control  ofSOi 
(!mis.sion.s  at  Unit(!d  Taconite  (IJTac).  At 
this  facility,  Minnesota  mad(!  its  initial 
HART  d(!t(!nnination  at  a  time  wlu!n 
UTac’s  Lini!  1  fired  only  natural  gas  or 
fuel  oil  and  when  IJTac’s  Line  2  fired  a 
variety  of  fuels  including  coal  and 
petroleum  coke.  Minnesota  determined 
at  that  time  that  HART  for  SCT  for  lITac 
reflected  the  existing  ])articulate  matter 
scrubbers  on  both  lines  (without  further 
optimization  to  control  SCT  emissions) 
and  f  uel  blending  to  nuhice  SOi 
(!mi.ssions  on  Line  2.  Minne.sota 
conclud(!d  that  flue  gas  desulfurization 
for  the.se  lin(!s  was  not  cost  effective. 

UTac  .suh.se(iu(!ntly  obtained  a  permit 
to  burn  solid  fuels  on  Line  1.  Hest 
available  control  technologv  (HAHT) 
was  not  recpiired  in  this  ])ermit  h(!cau.se 
Minnesota  concliuhul  that  the  fuel 
blending  m(!asures  that  it  had 
determined  to  he  HART  for  Line  2, 
whic.h  it  incori)orat(!d  into  the  permit, 
would  yi(!ld  a  n(!t  SOi  (!mi,s.sion 
reduction.  (lon.se(iu(!ntly,  the  fuel 
change  did  not  constitute  a  major 
modification  nKpiiring  HACT. 

Minnesota  also  chose  not  to  conduct  a 
ri!vised  HART  analysis,  determining 
limits  reflecting  existing  controls  with 
the  e)riginal  fuels  and  then  adojjting  an 
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alternate  .set  of  limits  that  it  found 
iHinivalent. 

FPA  believes  that  Minnesota 
iinproperlv  rejected  the  use  of  fine  gas 
desulfurization  as  a  cost  efiective 
technology  for  reducing  S()2  emissions 
from  U'l'acfs  two  lines.  As  discn.ssed  in 
the  August  1.5,  2012.  notice  of  proposed 
ridcMnaking,  liPA  heliev(!s  that  fine  gas 
■scrnhhing,  ])articnlarly  in  combination 
with  pro])er  fuel  hhmding.  is 
considerably  more  cost  effetlive  than 
the  cost  effectiveness  e.stimates  in 
Minnesota’s  plan.  I’lirtluirmore,  the 
significant  change  in  operation  at  the 
l^lant  warranted  reanalysis  of  BART  at 
this  plant.  The  higher  sulfur  content  of 
the  new  fuels  made  more  aggressive 
emission  control  more  cost  effective,  so 
that  a  proper  reanalysis  of  BART  could 
have  concluded  that  BART  for  the  new 
configuration  reflected  more  control  and 
lower  emissions  than  the  original 
configuration.  Minne.sota’s  analysis  of 
the  plant  using  its  ])revious  fuel  mix 
does  not  adetiuately  evaluate  the 
ap])ro])riati!ne.ss  of  controls  for  the  ])lant 
as  it  is  currently  o|)erated.‘ 

ERA  also  has  a  vari(;ty  of  concerns 
about  tln!  enfon:eal)ility  of  Minne.sota’s 
chosen  limits.  Minnesota's  limits  are 
ex|)ressed  as  3()-day  rolling  averages, 
hut  Minnesota  in  many  cases  does  not 
r(!(pnr(!  c:ontinnons  emission  monitoring 
systtmis  (CiEM.S)  to  provide  data  for 
(ivalnating  compliance.  In  the  absence  of 
(lI'iM.S,  Minnesota  re(iuires  “stack 
testing  *  *  *  for  30  hourly  data  ])oints.” 
Even  if  the  average  of  the  30  data  points 
(ixceeds  the  emission  limit,  the  data  can 
he  contested  as  not  necessarily 
representative  of  the  720  hours  that  are 
in  a  30-day  average.  Minnesota  has  not 
address(;d  whether  720  consecutive 
hours  of  stack  testing  is  even 
practicable,  though  none  of  the  data 
used  to  develo])  emission  limits  a])j)ears 
to  have  been  collected  in  this  manner. 

EPA  has  special  concerns  about  the 
enforceability  of  the  (]EMS  recpurement 
for  Hihhing  Taconite.  Minne.sota 
recpnres  that  the  company  submit  a  plan 
for  installing  a  N()\  CEMS,  hut  it  is  not 
clear  from  the  administrative  order 
thatMinnesota  or  EPA  could  take 
enforcement  action  if  Hihhing  Ta(;onite 
faihid  to  install,  certify,  and  properly 
operate  a  CEMS  at  this  facility. 

The  SOt  (iinission  limits  in 
Minnesota’s  administrative  orders  an; 
ex]n'ess(!d  in  terms  of  ])onnd.s  of  SOi 
emissions  |)(!r  long  ton  of  pellets 
produced.  Pellet  production  is  not 
routinely  measured  at  the  end  of  an 


'  Wtiili!  lliis  rukimakin”  docis  not  iiddruss  F(!doial 
liinils  llial  Fl’A  is  promulgating  olsinvlion!.  it  is 
nslavani  to  noto  that  IJI’A  is  proimdgating  linal 
limits  basod  on  tlio  sourco  Inirning  low  sulfur  luols. 


indurating  furnace.  Further,  the 
administrative  orders  do  not  specifv 
methods  for  determining  pellet 
production  by  indnntting  fnrmices  tmd 
do  not  spttciiv  tiny  retpiirement  for  the 
com|)anies  to  keep  records  of  ])ellet 
production.  Thttntfon!,  the 
enforceability  of  these  limits  is  also 
unclear. 

The  cidministralive  ordttr  for  Hihhing 
I’ciconitt!  also  |)rovides  that  the  company 
may  determine  that  its  limits  are  not 
feasible  to  meet.  In  that  case,  the  order 
identifies  information  that  the  company 
must  submit  to  Minne.sota  .so  that  the 
.State  can  consider  revi.sed  emission 
limits.  These  i)rovi.sions  raise  (piestions 
about  whether  EPA  could  enforce  the 
terms  of  the  administrative  order  if  the 
company  has  declared  the  limits  to  lx; 
infeasible. 

EPA  also  has  concerns  about  the 
methods  for  com])nting  emi.ssion  limits. 
For  Arcelor/Mittal  and  Hihhing 
Taconite.  Minnesota  appears  to  have  .set 
the  limit  using  the  nppc'r  predictive 
limit  approach.  The  ecpiation  for 
calculating  the  ui)per  predictive  limit 
for  normallv  distributed  data  is: 

[11 

UPL=  A-+ 

Wliere: 

HIM,  =  pnuliclivi;  limit 

n  =  miminn'  of  data  |)()iiils 
in  =  iHiml)or  of  fiiliiru  data  points 
(II  =  n  -  I 
X  is  tin;  mean. 

If, ,11  rei>res(!nls  the  critical  l-valne  with  a  p- 

valiK!  of  p  and  d/  (l(!gr(!es  ol  freedom,  and 
.s-  is  the  standard  deviation 

'file  available  emissions  data  for  these 
facilities  ajrpear  not  to  h(;  normally 
distributed,  and  so  the  upper  predictive 
limit  ecpiation  that  Minne.sota  used  is 
not  apj)ropriate  for  this  application.  In 
addition,  tin;  analyses  contained  in  the 
Minnesota  submittal  do  not 
ajjprojrriately  apply  the  up})ei' 
jfiedictive  limit  approach  for  normally 
distributed  data.  Most  notable  is  the  use 
of  inapi)roj)riate  values  for  f,,.,//  and  m. 

A  normal  distribution  has  a  lower  tail  of 
the  di.strihution  with  the  same 
fre(]uent:y  as  the  upper  tail  of  the 
distribution.  In  seriking,  for  example,  to 
establish  the  U5th  jrercentile  value  in  a 
normal  distrihntion,  a  one  tailed  test 
must  he  apjrlied,  such  that  the  n])per  tail 
contains  five  jrercent  of  the  di.strihution 
and  the  lower  tail  is  simply  part  of  the 
t)5  p(!rcent  of  the  distrihntion  at  or 
below  the  95th  ])ercentile  value. 
However,  Minne.sota  selected  its  values 
fur  based  on  .stati.stics  for  two  tailed 
tests,  which  derive,  for  example,  a  95 
percent  confidence  interval  tliat  reflects 


a  2.5  pen:(!nt  upper  tail  and  a  2.5 
percent  low(!r  tail,  which  would  yield  a 
97.5th  percentile  value.  (Because 
normal  distributions  are  symmetric,  this 
error  i:an  he  addre.ssed  by  using  a  value 
of  for  twice  as  much  frecpiencv 
outside  the  confidence  int(;rval,  e.g.. 
using  a  two-tailed  value  of  f,,.,//  for  a 
confidence  interval  of  90  |)erc(!nt  in 
order  to  derive  the  95th  percentile 
value,  hilt  Minnesota  did  not  make  this 
adjustment.)  Thus,  Minne.sota  selected 
values  of  that  were  unduly  high,  and 
higher  in  the  emissions  distrihntion 
than  Minnesota  was  purporting  to 
choose. 

In  the  above  formula,  ni  rejiresents  the 
number  of  future  runs,  i.e.,  the  number 
of  future  data  points.  Given  that  the  data 
sets  being  used  in  the  analyses  are  one- 
hour  averages,  with  (3’]MS,  the  x'alne  of 
in  should  he  720  (30  davs  times  24 
hours).  At  a  minimum,  under 
administrative  orders  that  in  the 
absence  of  CEMS  a|)parently  determine 
compliance  on  the  basis  of  30  hourly 
data  points  (presnmahlv  intended  to 
rej)resent  30-dav  average  emissions),  the 
a])pro|)riate  value  of  m  would  be  30. 

For  ArcelorMittal,  Minnesota  appears 
to  have  .set  the  limit  based  on  a  /j-vahie 
of  0.01  (which  in  a  normal  distribution 
would  yield  an  ipiper  tail  of  0.5  percent 
and  thus  a  99.5  percentile  value)  and  in 
=  3.  The.se  values  do  not  rejiresent 
appro jiriate  values  for  p  or  m. 

Eurthermore.  Minnesota  did  not  base 
its  limits  for  this  facility  directly  on  the 
original  data  set,  hut  in.stead  used  the 
157  original  data  ])oint.s  to  create 
multiple  artificial  data  sets,  each 
including  2000  .sets  of  30  values 
randomly  .selected  from  the  original  157 
values.  Minnesota  then  performed 
statistical  analysis  of  these  data  sets, 
using  the  mean  of  the  original  157  data 
j)oints  jilus  an  adjustment  based  on  the 
highest  .standard  deviation  among  the 
various  artificial  data  sets  that  was 
intended  to  provide  a  99th  ])ercent 
upper  ])redictive  limit  value.  Minnesota 
does  not  ju.stifv  use  of  these  artificial 
data  .sets  as  providing  a  better 
rei)resenlation  of  emi.ssions  or  Ixnng  a 
better  basis  for  determining  an 
apj)ropriate  emission  limit  than  direct 
use  of  the  original  data  .set.  nor  does 
Minnesota  justify  using  this  particular 
combination  of  statistics. 

Akso  of  noti!  is  the  fact  that  the 
average  of  the  157  data  ])oints  is 
significantly  higher  than  the  results  of 
.stack  tests  conduct(!d  between  )une 
2()()0  and  April  2()()9:  specifically,  the 
average  is  17  percent  higher  than  the 
highest  of  these  stack  test  results  and  32 
percent  higher  than  the  average  of  the.se 
stack  test  results.  This  suggests  that  the 
data  .set  on  which  Minnesota  used  to 


_fa.leral  Register /V„l.  78.  N,,.  25/ W, lay.  Fd,n„nv  (i.  201 3  /  Kulo.s 


(lorivo  its  omission  limits  roflot:to(l 
j)ooror  comlmstion  ])ni(;ti(:o  than  was  in 
placo  (luring  tin;  prior  stack  tests.  This 
raises  fnrtlier  (jiiestions  as  to  whether 
the  (lata  s(!ts  on  which  Minmjsota  bases 
its  limits  can  even  he  considered  to 
rell(;ct  {^ood  comlnistion  practice,  much 
less  HAKT-l(!vel  emission  control. 

I'or  llihhing  Taconite,  MiniKJsota 
app(!ar.s  to  have  .set  tin;  limit  ha.stnl  on 
a  />valne  ol  O.o.l  (which  wonld 
repr(!.s(!nl  a  confidence  int(!rval) 

and  /n  =  1.  Again,  tluise  are  not 
approi)riate  x  aliuss  for  p  or  m. 

For  North.shore  Mining,  Mimui.sota 
apjH'ars  to  have  had  very  little 
(iinissions  data  availahh;  as  a  basis  for 
.setting  a  limit.  The  hood  exhaust 
portion  of  the  limit  appixirs  to  he  hascul 
on  one  t(i.st  data  point  mnltijilit^l  by  a 
“comjdiance  margin"  of  1.7:f.  The  state 
provided  inathupiate  justification  for  the 
1.7:f  mnltipli(ir.  Tin;  waste  gas  ])ortion  of 
the  limit  appears  to  he  hastul  cm  a  9.') 
j)(!rc(!nt  n])per  confidence  limit  (om;- 
taihid  t(!.st)  and  thnn;  data  points. 

For  the  U.S.  St(>el-Minntac  and 
-Keetac  faciliti(!.s.  Minmjsota  .set  facility¬ 
wide  limits  in  terms  of  tons  of  SO^  per 
dfiy.  Mimujsota  has  not  demonstratcul 
that  limiting  the  Sinn  of  (mii.s.sions 
across  nndtiple  lines  nupiires  control 
and  visibility  benefits  that  are  hettiir 
than  tho.se  that  wonld  hi;  obtained  hv 
re(|iiiring  BART  on  (lach  lim;. 

In  summary,  the  BART 
determinations  for  taconite  facilities  in 
Minnesota's  plan  refl(!ct  sevmal 
deficiencies.  Most  notahlv,  Minnesota 
inapjiropriately  rejects  significant 
emi.ssion  control  ojitions  as  being 
infeasible.  Minnesota  .summarily  states 
that  low  N(F\  main  burners  are 
infeasible,  without  jiroviding  the 
necessary  exiilanation  as  to  whv  this 
technology  could  not  he  applied  and 
without  projierly  considering  evidence 
at  U.S.  Steel’s  Minntac  plant 
demonstrating  successful  ojieration  of 
this  control.  Similarly,  Minnesota 
inajipropi iately  rejected  control  ojitions 
re(juiring  significant  reductions  in  SO^ 
(iinissions.  Minnesota  determined  that 
good  (.omhustion  jiractice  rejire.sents 
BAR  I  for  NOx  control  for  these  jilants, 
hut  the  State  did  not  define  the 
measures  that  constitute  good 
comhustiou  jiractice,  the  State  did  not 
evaluate  what  good  comhustiou 
practices  might  he  imjilemented  either 
in  general  or  at  .sjiecific  jilants,  and  the 
State  jirovided  no  basis  to  believe  that 
its  adojited  limits  in  fact  reflect  good 
comlmstion  jiractice.  Finally,  EPA  has 
concerns  about  the  enforceahility  and 
the  derivation  of  .several  of  the  limits  in 
Minnesota’s  jilan. 


B.  Michigan 

As  with  Minnesota’s  jilan,  EFA’s 
jirimary  concern  with  Michigan’s  jilan 
for  the  Tilden  Mining  facility  is  the 
failure  of  the  jilan  to  reijuire  emission 
control  that  fully  rejiresents  BAR'l’.  The 
Michigan  jilan  jirovides  no  limits  on 
NOx  emi.ssions,  and  Michigan  relies  on 
a  slati!  jiermit  to  jirovide  a  limit  on  SO^ 
emi.ssions  that  is  over  four  times  higher 
than  current  emissions.  Thus,  rather 
than  reijuire  imjilementafion  of  BART, 
Michigan’s  jilan  allows  Tilden  Mining 
to  increa.se  emissions  to  levels 
.suh.stantially  higher  than  the  levels  that 
are  occurring  now. 

for  NOx,  Michigan  nominallv  is 
defining  BART  to  reflect  “good' 
comhu.stion  jiractices,”  hut  in  fact 
neither  Michigan  nor  I  ildeii  Mining 
Jirovide  any  analysis  of  what  the.se 
Jiractices  might  he  and  whether  any 
such  measures  that  are  not  currently 
being  imjilemented  might  he  nujuired  to 
he  in.stituted.  Michigan’s  jilan  thus 
might  he  considered  to  define  BART  to 
reflect  existing  comhustion  jiractices, 
exc.ejit  that  Michigan’s  jilan  jirovides  no 
limits  that  would  reijuire  even  the 
existing  comlmstion  practices  to  he 
maintained.  In.stead,  Michigan’s  jilan 
.states  that  Michigan  “accejits  Tihlen’s 
ju-oposal  to  .set  a  BART  NOx  emission 
limit  in  a  manner  similar  to  tin; 
Minmwola  Regional  Haze  SIP.  The  new 
NOx  limits  will  he  set  after  testing  to 
determine  ajijirojiriate  limits  ha.sed  on 
‘good  comhu.stion  jiractices’  liefori' 
December  31. 2012.”  See  jiage  .30  of  the 
document  entitled.  “State 
hnjilementation  Plan  Suhmittal  for 
Regional  Haze”  dated  October  2010.  The 
Jilan  anticijiates  that  the  comjianv  will 
jierform  stack  testing  to  develoji 
information  on  whi(;h  to  lia.se  such 
limit.s.  However,  Michigan  has  jirovided 
no  information  to  EPA  that  it  has  taken 
any  of  the  stejis  that  it  would  need  to 
take  to  establish  these  limit.s.  In 
re.sjion.se  to  a  nujue.st  under  authority  of 
fdean  Air  Act  section  114,  'I’ilden 
Mining  jirovided  EPA  the  results  of 
three  stack  tests  at  each  of  the  two 
furnace  stacks.  However,  Michigan  has 
suhmitted  no  information  jiroviding  any 
analy.sis  of  emi.s.sion  limit.s  to  indicate 
what  limit  it  might  find  ajijirojiriate. 
and  Michigan  has  evidently  not  adojited 
and  has  not  sulimitted  any  emi.ssion 
limit  that  would  make  any  definition  of 
NOx  BART  at  this  facility  enforceable. 

Ajijiendix  9H  of  Michigan’s  snhmittal. 
a  document  labeled  Tilden  BART 
lei.hnical  Analysis  that  was  ajijiarentlv 
jirejiared  by  Tilden  Mining,  states  that 
‘‘lljow  NOx  burners  have  been  installed 
in  the  jireheating  .section  of  a  straight- 
grate  furnace  at  another  taconite  jilant; 


howex'er,  the  ( I  ildenj  indurating 
furnace  does  not  contain  a  jire-heat 
liurner  .section.  If  [low  NOx  hurnersl 
were  to  he  ajijilied  in  the  indurating 
zone  of  the  f  urnace,  the  reduced  flame 
lemjieratures  associated  with  (low  NOx 
hurnersl  were  to  he  ajijilied  in  the 
indurating  zone  of  the  furnace,  the 
reduced  flame  temjieratures  associated 
with  (low  NOx  hurnersl  would 
adversely  affect  taconite  jiellet  jiroduct 
(juality.  |i.,ow  NOx  burners  have|  not 
been  ajijilied  to  the  indurating  or 
preheat  zones  of  any  grate-kiln  taconite 
furnace.  Therefore,  this  ojition  is  not 
tiu.hnically  feasible.”  Michigan’s  jilan 
accejils  Tilden  Mining’s  conclusion  that 
low  NOx  burners  are  not  technicallv 
feasible  at  this  facility. 

As  noted  above,  low  NOx  burners 
now  have  been  ajijilied  to  a  taconite 
fiunace,  in  jiarticular  to  the  indurating 
zones  of  two  grate-kiln  furnaces.  These 
ajijilications  were  found  not  to  have 
adverse  effects  on  product  (juality. 

I  bus.  low  NOx  liurners  must  he 
considered  technically  feasible  for 
lilden  Mining’s  indurating  furnace. 
Michigan  was  aware  of  the  te.sting  of 
low  NOx  main  hurners  at  U.S.  Steel’s 
Minntac  jilant  and  received  comments 
on  the  subject  before  the  end  of  the 
Jiulilic  comment  jieriod  on  its  SIP. 
Insofar  as  Michigan  has  not  conducted 
an  a(fe(iuate  review  of  the  costs,  benefits 
and  other  c(in.se(juences  of 
imjilementing  this  technology,  and 
since  this  control  would  jirovide 
siilistantially  better  control  comjiared  to 
current  jiractice  at  the  jilant  and 
comjiared  to  the  unlimited  NOx 
emi.ssions  that  Michigan  allows, 
Michigan  s  jilan  cannot  he  considered  to 
riKjuire  BART  for  NOx  at  Tilden  Mining 
With  resjiect  to  SO.,  Michigan  found 
several  emission  control  ojitions  to  he 
feasible,  hut  the  State  ultimately 
concurred  with  Tilden  Mining’s  view 
that  none  of  the  ojitions  were  cost- 
effective.  ha.sed  on  costs  jier  ton  of  SO. 
removal  ranging  from  S(i,.557  jier  ton  to 
S22,407  Jier  ton.  Michigan  rejected  use 
of  alternative  fuels  such  as  natural  gas 
as  not  nujnired  hv  the  BART  Guidelines 
hi  Its  August  l.'-j,  2012  jirojio.sed 
rulemaking,  EPA  reviewed  the  co.st 
effectiveness  of  SO.  emi.s.sion  controls 
and  concluded  that  flue  gas 
desulfurization  would  he  more  co.st 
effective  than  the  Michigan  jilan 
in(li(, cited.  EPA  has  received  comments 
on  the  cost  effectiveness  of  this  control, 
and  EPA  has  also  received  comments 
from  Cliffs  Natural  Resources  indicating 
that  limit.s  reflecting  the  firing  of  natural 
gas  would  also  he  an  ajijirojiriate  basis 
lor  .setting  SO.  emi.s.sion  limit.s  for 
Tilden.  EPA  will  evaluate  these 
comments  and  any  additional  comments 
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that  EPA  receives  in  response  to  today’s 
notice  of  propo.setl  rulemaking,  in  order 
to  determine  whetlier  it  considers  these 
findings  in  Michigan’s  ])lan  to  l)(! 
])rol)lematic.  In  any  case.  Id’A  believes 
that  th(!  SOt  emission  limit  for  this 
facility  .set  hy  Michigan,  allowing  more 
than  four  times  more  emissions  than  the 
facility  currently  emits,  cannot  he 
considered  to  re])resent  HART. 

Michigan’s  plan  also  states  that 
“modcding  results  showed  SO^ 
emissions  |from  I’ilden  Mining]  do  not 
cause  visibility  im])airment  to  the  Class 
I  areas.”  However.  Michigan’s  plan  does 
not  include  the  information  that  would 
he  nece.ssary  to  support  a  statement  that 
is  so  at  odds  with  the  results  of  other 
modeling  provided  in  the  plan.  In  any 
case,  the  furnace  and  other  ])art.s  of  the 
facility  have  sufficient  impact  to  he 
subject  to  th(!  requirement  for  BART, 
and  the  imj)act  of  the  emissions  of  one 
pollutant  can  he  considered  as  ])art  of  a 
five  factor  analysis  of  BART  hut  does 
not  justify  failing  to  ])erform  the 
nece.ssary  BART  analysis,  nor  can  such 
an  analysis  justify  a  conclusion  that 
BART  reflects  substantially  greater 
(unissions  than  the  facility  currentlv 
emits. 

IV.  How  does  this  action  relate  to  the 
action  to  promulgate  Federal 
iHMjuireinents  for  taconite  plants? 

As  noted  above,  in  an  action 
published  August  15,  2012.  EPA 
l)roposed  both  to  ])ronudgate  Federal 
limits  rejjresenting  BART  for  taconite 
plants  in  Minnesota  and  Michigan  and 
to  disapi)rove  Mimmsota  and 
Michigan’s  plans  with  respect  to  BART 
for  these  ])lant.s.  In  respon.se,  EPA 
received  comments  objecting  that  the 
agency  had  not  adcKjnately  explained  its 
rationale  for  proposing  to  disapprove 
the  state  .submittals.  EPA  notes  that  it 
expressly  jirojjosed  revisions  to  40  CFR 
52.1183  and  52.1235  to  disapprove 
Michigan  and  Minnesota’s  plans  with 
re.s])ect  to  taconite  plant  BART  and 
provided  exten.sive  discussion  of  the 
limits  needed  to  satisfy  the  taconite 
plant  BART  re(|nirement.  which 
implicitly  demonstrated  the  inadecpiacy 
of  the  states’  plans.  Nonetheless,  EPA 
agrees  that  further  ex])lanation  of  the 
basis  for  its  jiroposal  to  disapprove  the 
state  ])lans  is  warranttul.  'fherefore,  EPA 
is  providing  this  further  explanation  in 
this  action  and  is  soliciting  further 
comments  on  this  topic. 

In  these  circnm.stances,  EPA  views  the 
jnomulgation  of  a  Federal 
implementation  plan  (FIP)  and  the 
disapjjroval  of  the  relevant  elements  of 
the  state  plans  as  separable  actions.  A 
mandate  for  j)romulgating  Federal  limits 
applies  in  cases  where  EPA  “finds  that 


a  State  has  failed  to  make  a  recpiired 
submission.”  EPA  "shall  promulgate  |a 
FlPj  within  two  years”  of  such  a 
finding,  “nide.ss  the  State  corrects  the 
deficiency,  and  Ild^Aj  approves  the  plan 
or  plan  revision,  before  jEPAI 
])romulgates  such  Ihuleral 
implementation  plan.”  See  (dean  Air 
Act  .section  Tl()(c)(1)(A).  Here,  EPA 
made  findings,  published  t)n  )annary  14. 
2009,  at  74  l^R  2392,  that  Minnesota  and 
Michigan  had  failed  to  make  complete 
submittals  addressing  regional  haze 
refjuirements.  Minnesota  and  Michigan 
suhse(|uently  made  complete  submittals, 
hut  hecan.se  of  the  deficiencies 
discu.ssed  in  detail  in  this  notice.  EPA 
has  not  approved  these  submittals  with 
respect  to  BART  for  taconite  ])lant.s. 
Therefore,  the  mandate  remains  for  EPA 
to  |jronudgate  a  FIl^  with  resjject  to 
taconite  plant  BART.  EPA  notes  that  the 
agency’s  mandate  to  j)romulgate  such  a 
FIP  a])])lie.s  without  regard  to  whether 
EPA  has  disapproved  a  state  submittal. 
While  EP.'\  has  propo.sed  to  disapj)rove 
Michigan  and  Minnesota’s  regional  haze 
SlPs  in  this  instance,  publication  of 
final  di.sapproval  of  the  .states’ 
submittals  is  not  a  prercupiisite  for 
])romnlgating  a  FIP,  and  EPA  mu.st 
promulgate  a  FIP  in  these  circumstances 
irresp(!ctive  of  whether  it  has 
disapjjroved  the  state  submittals. 

As  a  result,  EPA  today  is  publishing 
a  se])arate  action  to  ])ronuilgate  a  I'lP 
addressing  BART  for  taconite  plants  in 
Minnesota  and  Michigan.  That  action 
does  not  address  the  a])|)rovahilitv  of 
the  state  submittals,  a  subject  that  will 
he  addressed  only  after  EPA  considers 
any  additional  comments  it  receives  in 
respon.se  to  this  supplemental  notice  of 
])roposed  rulemaking.  Conversely,  this 
action  only  addresses  the  deficiencies  in 
the  states’  submittals  without 
addressing  the  limits  that  EPA  woidd 
find  nece.ssary,  through  Federal 
promulgation  or  state  adoption,  to 
satisfy  tlie  BART  recpiirement  for  these 
sources.  Similarly,  this  action  is 
soliciting  further  comments  on  the 
aj)provahility  of  the  state  i)lans  with 
respect  to  BART  for  taconite  jdants,  hut 
EPA  is  not  soliciting  further  comments 
on  the  FIP  that  EPA  ])ropo.sed  to 
promulgate.  In  addition,  commenters 
that  submitted  conmumts  on  the  August 
15,  2012,  action  that  addressed  the 
a])provahility  of  the  state  submittals 
need  not  resubmit  tho.se  comments;  EPA 
will  consider  those;  comments  as  well  as 
any  comments  it  receives  in  response  to 
today’s  ])roiK)sal  as  it  pr(;pan;s  final 
action  on  the  elements  of  Minnesota  and 
Michigan’s  ])lans  addre.ssing  BART  for 
their  taconite  plants. 

In  summary,  on  August  15.  2012,  EPA 
pro])osed  to  partially  di.saj)prove 


Minnesota  and  Michigan’s  plans  as 
failing  to  satisfy  the  r(;(]uirements  for 
BART  for  their  taconite  plants.  Todav’s 
.suppl(;mental  notice  of  proposed 
rulemaking  provides  further  explanation 
of  EPA’s  rationale  for  jiroposing  that 
action  and  solicits  further  comment  on 
that  propo.sed  action. 

V.  Statutory  and  Execaitivo  Order 
Reviews. 

E\ecutiv(^  Order  I'JiUUi:  lifif^idcdorv 
Phinning  and  Review’ 

Under  Executive  Order  12800  (58  FR 
51735,  October  4.  1t)93),  this  action  is 
not  a  “significant  regulatory  action” 
and.  therefore,  is  not  subject  to  review 
by  the  Office  of  Management  and 
Budget. 

Paperw  ork  Redaction  Act 

This  rule  does  not  impose  an 
information  collection  burden  under  the 
])rovisions  of  the  Pa])erwork  Reduction 
Act  of  1995  (44  U.S.O.  3501  et  seq.). 

Regnlatorv  Flexil)ility  Act 

This  action  merely  .solicits  connn(;nt 
on  a  propo.sal  to  disa})prove  state  law  as 
not  meeting  Federal  reejuirements  and 
imposes  no  additional  retiuirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
ec:onomic  impact  on  a  substantial 
nnmher  of  small  entities  under  the 
Regnlatorv  Flexihilitv  Act  (5  lI.S.(k  (iOl 
et  seq.)- 

Unfunded  Mandates  Reform  Act 

Because  this  rule  .solic;it.s  comment  on 
a  projiosal  to  di.sapprove  pre-existing 
requirements  under  state  law  and  does 
not  imjjo.se  any  additional  enforceable 
duty  beyond  that  required  by  state  law, 
it  does  not  contain  any  unfunded 
mandate  or  significantly  or  uniciuelv 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pul).  L.  104-4). 

Executive  Order  13132:  Fedendisin 

This  action  also  does  not  have 
Federalism  implications  hecau.se  it  does 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  ])owerand 
responsibilities  among  the  various 
levels  of  government,  as  si)ecified  in 
Executive  Order  13132  (04  FR  43255, 
August  10,  1999).  This  action  merely 
solicits  comment  on  a  pro])osal  to 
di.sapprove  a  state  plan,  and  does  not 
alter  the  relation.shi|)  or  the  distribution 
of  power  and  responsibilities 
established  in  the  Olean  Air  Act. 
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Exociitiv(^  Order  13175:  (Mnsultation 
(in(]  (Coordination  With  Indian  Trilnd 
(Governments 

Subject  to  Fxecutive  Order  13175  (85 
I'R  87249,  Novemlxir  9.  2()()()).  Hl’A  niav 
not  issue  a  regulation  that  has  tribal 
iiuplication.  that  ini|)o.ses  substantial 
direct  coinj)liance  costs,  and  that  is  not 
ii!(|uir(!d  by  statute,  unless  the  Federal 
government  provides  the  limds 
nece.ssarv  to  pay  the  dinx  t  compliance 
costs  incurred  by  tribal  governments,  or 
FPA  consults  with  tribal  olficials  early 
in  the  process  of  develoj)ing  the 
projKxsed  regnlation  and  develoi^s  a 
tribal  summary  impact  statement. 

FPA  has  concluded  that  this  atlion.  in 
conjunction  with  the  FIP  j^romnlgation. 
may  have  tribal  imj)lications.  For 
exam|)le.  although  the  FIP  does  not 
aj)j)ly  to  sources  in  Indian  country, 
controls  and  emission  reductions  arising 
from  the  jjrogram  may  affect  Indian 
country  or  other  tribal  interests, 
llowevtjr.  the  regulations  arising  under 
that  action,  and  the  SIP  disapproval 
being  addressixl  here,  will  neither 
im])ose  substantial  direct  compliance; 
costs  on  tribal  governments,  nor 
|)r(;empt  'I’rihal  law. 

FPA  initiated  consultation  with  Tribal 
oftlcials  early  in  the  proc(;.ss  of 
develo])ing  this  regulation  to  ])(;nnit 
them  to  have  nu;aningful  and  timelv 
injjut  into  its  d(;velopment.  FPA  .sent  an 
invitation  to  consult  to  each  Region  5 
Tribe;  on  August  15.  2012.  along  with  a 
co|)y  of  the  jjroposed  taconite  FIP 
Federal  Register  notice.  Conference 
calls  w(;re  h(;ld  on  the  tat:onite  FIP 
projjosal  on  August  22.  2012  and 
.Septcanher  12.  2012  to  |)rovide  all 
R(;gion  5  Trilws  with  more  information 
on  the  propos(;d  rulcanaking  and  an 
opportunity  to  ask  (]U(;.stions  of  FPA 
t(;chnical  staff  and  rt;(]n(;.st  formal 
individual  ccjnsnltation  if  desired.  Four 
R(;gion  5  Triht;s  jjartieijrated  in  the 
August  22.  2012  call.  Two  R(;gion  5 
Tribes  participatc;d  in  the  S(;])tc;mh(;r  12. 
2012  discussion.  One  R(;gion  5  Tribe 
provided  verbal  testimony  at  the  j)uhlic 
Imaring  held  on  the  propo.sed  taconite 
FIP  rulemaking  on  August  29,  2012.  One 
Rc;gion  5  'Frihal  Chair  (;xpr(;s.s(;d 
ap])n;ciation  for  the  consnltation 
discussions  held  with  the;  Trih(;s  and 
gratitude  for  FPA's  careful  consideration 
of  the  regional  haze  situation  in 
nortlu;ast  Minnc;sota. 

Executive  Order  13045:  Protection  of 
(Children  From  Environmental  Ihudth 
and  Safety  disks 

This  rule  akso  is  not  snhjc;ct  to 
Fx(;cutive  Order  13045  “Prot(;ction  of 
Children  from  Fnvironmental  Health 
Risks  and  .Safety  Risks”  (82  FR  19885, 


April  23,  1997),  hc;cau.se  it  .solicits 
comment  on  a  i)ro|)o.sal  to  disapprove  a 
state  rule. 

Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Snppiv. 
Distribution,  or  Use 

H(;cau.se  it  is  not  a  “significant 
rc;gulatory  action"  under  Fx(;cutive 
Ord(;r  12888  or  a  “significant  caiergy 
action,"  this  action  is  akso  not  subject  to 
Fxecutive  Order  13211,  “Actions 
Concerning  Regnlations  That 
.Significantly  Affect  Fnergy  .Sn|)ply. 
Di.strihntion,  or  ll.se”  (88  FR  28355,  Mav 
22.2001). 

\’ationaI  Technology  Transfer 
Advancement  Act 

In  reviewing  state  submissions.  FPA's 
role  is  to  approve  .state  clu)ic(;s, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  c:ont(;xt,  in  the 
absence  of  a  ])rior  existing  reciuirement 
for  the  state  to  use  voluntary  consensus 
standards  (V(kS),  FPA  has  no  authority 
to  disaj)j)rove  a  .state  submission  for 
failure  to  use  V(kS.  It  would  thus  he 
inconsistent  with  a])plicahle  law  for 
FPA.  when  it  r(;vi(;ws  a  state 
submission,  to  nsi;  VfkS  in  place  of  a 
state;  submission  that  otherwi.se  satisfi(;.s 
the  ])rovisions  of  the  (;lean  Air  Act. 
Thus,  the  reepiinanents  of  section  12(d) 
of  the  National  Technologv  Transfer  and 
Advancement  Act  of  1995  (15  l)..S.C,. 

272  note)  do  not  apply. 

Executive  Order  12300:  Fedeixd  Actions 
To  Address  Environment(d  Justice  in 
Minoritv  Populations  and  Low-Income 
Populations 

Fxecutive  Order  12898  (59  FR  7829 
(Feb.  18.  1994))  establishes  Fed(;ral 
executive  policy  on  envirtenmenlal 
justice.  Its  main  jirovision  directs 
Federal  agencies,  to  the  greatest  extent 
practicable  and  permitted  by  law,  to 
make  environmental  justice  part  of  their 
mi.ssion  by  identifying  and  addressing, 
as  appro])riate,  disproportionately  high 
and  adver.s(;  human  healtli  or 
environmental  effects  of  their  programs, 
policies,  and  activities  on  minority 
po])ulations  and  low-income 
j)opnlations  in  the  llnittid  .States. 

FPA  lacks  the  discretionary  authority 
to  address  environnuaital  justice  in  this 
])roposed  action.  In  revi(;wing  .SIP 
submissions,  FPA’s  role  is  to  ap])rove  or 
di.sai)])rove  state  choices,  ha.sed  on  the 
criteria  of  the  (3ean  Air  Act. 
Accordingly,  this  action  m(;rely 
projjoses  to  disa])])rove  certain  state 
recpiirements  for  inclusion  into  the  .SIP 
under  .section  110  and  suhchajjter  1,  ])art 
0  of  the  Clean  Air  Act  and  will  not  in- 
and-of  it. self  create  any  new 
recpiirements.  Accordingly,  it  does  not 


j)rovide  FPA  with  the  di.scretionarv 
authority  to  address,  as  appropriate, 
disjiroportionate  human  health  or 
(aivironmental  (;ffect.s,  using  j)racticahh; 
and  legally  permissible  nujthods.  under 
Fxecutive  Order  128‘)8. 

List  of  Suhjej:ls  in  40  (iFR  Part  52 

Fnvironmental  protection.  Air 
pollution  control,  Incorporation  hv 
refer(;nce.  Intergovernmental  relations, 
Nitrog(;n  dioxide;.  Particulate  matter. 
Reporting  and  recordkeej)ing 
re(|uirements.  .Sulfur  oxides. 

Dated:  laiuiarv  11. 2013. 

Susan  Iloclinan, 

Uegionnl  Adnuiiistralor.  Hegion  5. 

|M<  Ddc.  2()Ki-014():{  Filed  2-5-13:  H:43  and 
BILLING  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R05-OAR-201 0-0566;  FRL-9776-9] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 

Michigan 

agency:  Fnvironmental  Protection 
Agency  (FPA). 

ACTION:  Proposed  rule. 

SUMMARY:  FPA  is  proposing  to  approve 
revisions  to  the  State  of  Michigan’s  New 
.Source;  Re;vie;w  (NSR)  State 
Implementation  Plan  (.SIP)  inedueling 
their  re;vise;el  Part  2  N.SR  ]H;rmitting 
rnle;s.  anel  the  aelelitiem  eif  their  Part  19 
rule;.s  revising  Mie:higiin’s  N.SR  rules  for 
inajeir  .se)ure;e;s  in  ne)nattainme;nt  areas  to 
ine:luele  the;  Feeleral  N.SR  refeirm  rnle;s, 
anel  e)the;r  revisions  that  are  affecte;el  by 
the  Fe;ele;ral  N.SR  rule;s.  The  Miediigan 
Department  of  Environmental  Quality 
(MDEQ)  suhmitteel  these  revisions  to 
FPA  on  Mare;h  24,  2009. 

DATES:  Comments  must  he  re;e:e;i\’eel  em 
eir  hefeire;  Mare:h  8.  2013. 

ADDRESSES:  Submit  your  exmnnents, 
iele;ntifie;ei  by  Doe;ket  ID  Nei.  FPA-R05- 
OAR-201 0-0588,  by  erne  eif  the 
feillowing  me;the)els: 

1.  www.reguIations.gov:  VoWow  the 
em-line  instrue:tie)ns  feir  submitting 
eximments. 

2.  Email:  damico.genevieve@e}}a.gov. 

3.  Fax:  (312)  888-0988. 

4.  Mail:  (ienevieve  Damiex),  C^hief,  Air 
Ifermits  .Sectiein,  Air  Preigrams  13rane:h 
(AR-18)),  II. .S.  Fnvireinmental 
Preiteedion  Age;ne:y,  77  West  )ae;kse)n 
houlevarel.  Chiexigo,  Illineiis  80804. 

5.  Hand  Delivery:  ('jonevkwo  Damiex), 
Chief,  Air  Permits  .Seeliein,  Air  Preigrams 
Branch  (AR-18J),  Ik.S.  Environmeaital 
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Protection  Agency,  77  \V(!St  Jackson 
boulevard,  Chicago,  Illinois  (K)()()4. 

.Such  deliveries  are  only  accepted 
during  tin;  Regional  Office  normal  hours 
of  o|)eration,  and  special  arrangements 
should  he  made  for  deliveries  of  boxed 
information.  Tlu!  Regional  Office  official 
hours  of  husine.ss  are  Monday  through 
Fridav,  8:30  a.m.  to  4:30  p.m..  excluding 
Federal  holidavs. 

Instructions:  Direct  vonr  comments  to 
Docket  ID  No.  FPA-R(K5-OAR-2()10- 
FPA’s  policy  is  that  all  comments 
received  will  he  included  in  the  public 
(loc:ket  without  change  and  may  l)e 
made  available  online  at 
ww’w’.rc^nhitions.gov,  including  any 
personal  information  jjrovidiul.  unless 
the  comment  includes  information 
claimed  to  he  Confidential  Business 
Information  (CBl)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  yon 
consider  to  he  (iBI  or  otlnn  wise 
protected  through  \v\v\v. reguIations.gov 
or  email.  The  www.regnlations.gov  \\h)h 
site  is  an  “anonymous  acce.ss”  system, 
which  means  FPA  will  not  know  your 
identity  or  contact  information  unless 
yon  provide  it  in  the  body  of  your 
comment.  If  you  .send  an  email 
comment  directlv  to  FPA  without  going 
through  www.regnlations.gov  yonr  email 
address  will  he  automatically  captured 
and  included  as  ])art  of  the  comment 
that  is  placed  in  tin;  ])nl)lic.  docket  and 
made  available  on  the  Internet.  If  you 
submit  an  electronic  comment,  FPA 
recommends  that  you  include  yonr 
name  and  other  contact  information  in 
th(!  body  of  yonr  comment  and  with  any 
disk  or  CD-ROM  you  submit.  If  FPA 
cannot  read  yonr  comment  due  to 
technical  difficulties  and  cannot  contact 
yon  for  clarification,  FPA  may  not  he 
able  to  consider  yonr  comment. 
Flectronic  files  should  avoid  the  use  of 
sj)ecial  characters,  any  form  of 
enca  yption,  and  lx;  free  of  any  defects  or 
viruses.  For  additional  instructions  on 
submitting  comments,  go  to  Section  I  of 
the  SUPPLEMENTARY  INFORMATION  section 
of  this  document. 

Docket;  All  documents  in  the  docket 
are  li.sted  in  the  www.regnlations.gov 
index.  Although  listed  in  the  index. 
st)me  information  is  not  ])uhlicly 
available,  e.g.,  (iBI  or  other  information 
whose  di.sclosure  is  restricted  by  statute, 
(an  tain  other  material,  such  as 
copvrighted  material,  will  he  j)ul)licly 
available  only  in  hard  co])y.  Publicly 
available  docket  materials  are  available 
either  electronically  in 
www.regnlations.gov  or  in  hard  copy  at 
the  Environmental  Protection  Agency, 
Region  5.  Air  and  Radiation  Division.  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  (){)(i()4.  'Phis  facility  is  open  from 


8:30  a.m.  to  4:30  p.m.,  Monday  through 
Friday,  excluding  Federal  holidays.  We 
recommend  that  you  telephone 
Constantine  Blathras,  Environmental 
Engineer,  at  (312)  880-0071  helbre 
visiting  the  Region  5  office. 

FOR  FURTHER  INFORMATION  CONTACT: 
Constantine  Blathras,  Environmental 
Engineer,  Air  Permits.  Air  Programs 
Branch  (AR-18JJ,  Environm(mtal 
Protection  Agency.  Region  5,  77  West 
Jackson  Boulevard.  (Chicago.  Illinois 
00004, (31 2J  880-0071, 
Blathras.constantine@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
riiroiighout  this  document  whenever 
“we,"  “us.”  or  “onr"  is  u.sed.  we  mean 
EPA.  This  SUPPLEMENTARY  INFORMATION 
section  is  arranged  as  follows: 

I.  Wliat  sliould  I  consider  ns  I  pr(!])nre  iny 
comnionts  tor  EPA? 
tl.  Wlial  action  is  EPA  taking? 

III.  Stalnlorv  and  Execidivc!  Order  Reviews 

I.  What  sheulci  1  consider  as  I  prepare 
my  comments  for  EPA? 

When  submitting  comments, 
rememhtir  to: 

1.  Identify  the  rulemaking  by  docket 
mnnher  and  other  identifying 
information  (suhjttct  heading,  F’ederal 
Register  date;  and  i);ige  numlHM'J. 

2.  Follow  direction.s — EPA  may  ask 
you  to  respond  to  sj)ecific  (jnestions  or 
organize  comments  by  referencing  a 
Code  of  Federal  Regulations  (C.FRJ  |)art 
or  section  number. 

3.  Explain  why  you  agree  or  disagree: 
sugge.st  alternatives  ami  snhstitnte 
language  for  yonr  recpie.sted  changes. 

4.  Describe  any  assumptions  and 
provide  any  technical  information  and/ 
or  data  that  yon  u.sed. 

5.  If  you  estimate  potential  costs  or 
burdens,  ex|)lain  how  you  arrived  at 
yonr  estimate  in  sufficient  detail  to 
allow  for  it  to  be  reproduced. 

8.  Provide!  s])ecific  examples  to 
illustrate  yonr  concerns,  and  suggest 
alternatives. 

7.  Explain  your  views  as  clearly  as 
])o,ssil)le,  avoiding  the  use  of  })rofanity 
or  personal  threats. 

8.  Make  sure  to  submit  yonr 
comments  by  the  comment  period 
fleadline  identified. 

II.  What  action  is  EPA  taking? 

EPA  is  proposing  to  a])])rove  the 
following  Michigan  air  pollution  control 
rules  as  a  revision  te)  its  SIP.  On  March 
24.  2()0‘),  Michigan  submitted  the 
following  rule  revision  packages  to  EPA 
for  a])proval:  (1 J  Part  1,  general 
provisions.  Revisions  include 
amendments  to  R33fi.ll02  to  R33(i. 110.5 
(including  R330.1103  and  R.330.1104) 
(definitions:  B.  C,  D,  EJ,  R330.T1()9 


(definitions.  IJ.  R33(i.lll2  to  R33().1114 
(including  R22(i.lll3)  (definitions;  L, 

M,  N).  and  R330.1122  (definitions:  VJ. 
These  revisions  were  made  to  modify 
the  definitions  that  impact  the  new  NSR 
permitting  rules  in  Part  19  as  wcill  as 
modify  the  definition  of  volatile  organic 
comjjound.  (2)  Part  2.  Air  Use  Approval. 
R(!visions  include  amendments  to 
R3().12()l  (Permits  to  install),  R330.12()2 
(Waivers  of  a|)proval).  R330.1205 
(Permit  to  install;  approval),  R333(i.l2()7 
(Denial  of  permits  to  in.stall),  R330.1219 
(Amendments  for  change  of  ownership 
or  operational  control).  R33(i.l24() 
(Recjuired  air  (juality  models), 

R338.1241  (Air  (piality  modeling 
demonstration  requirements), 

R338.1278  (Exclusion  from  exemption), 
R.336.1281  (Permit  to  install 
exemptions;  cleaning,  washing,  and 
drying  equipment).  R33B.1284  (Permit 
to  install  exemption;  containers), 
R33(il285  (Permit  to  install  exemj)tions; 
miscellaneous),  R33(il288  (Permit  to 
install  exem|)tions;  oil  and  gas 
processing  equipment),  and  R33(j.l299 
(Adoption  of  standards  by  reference).  In 
addition,  all  relevant  citations  in  the 
Part  2  rul(!s  hav(!  been  changed  to  refhict 
Michigan’s  new  permitting  authority  in 
the  new  Part  18  and  19  rules.  (3)  For 
Part  19.  NSR  for  Major  Sources 
hni)acting  Nonattainment  Areas,  these 
revisions  include  R338.29()l 
(Definitions).  R338.29()la  (Adoj)tion  by 
niferenc.e).  R338.29()2  (A|)])lical)ility). 
R33().2‘K)3  (Additional  ]i(!rmit 
reepnrements  for  sources  impacting 
nonattainment  areas),  R338.29()7 
(Actuals  plantwide  a])])lical)ility  limits 
or  PALs),  and  R33(i.2998  (Conditions  for 
approval  of  a  major  new  .source  review 
j)ermit  in  a  nonattainment  area). 

EPA  has  reviewed  the  rules  MDEQ 
submitted  on  March  24,  2009,  against 
the  Federal  nonattainment  air  quality 
permitting  regulations  found  in  40  CF’R 
51.1()5(a)  and  (h).  EPA  has  found  that 
the  rides  as  submitted  by  Michigan  for 
revision  into  its  SIP  are  at  lea.st  as 
stringent  as  these  Federal  rules,  fhe 
Federal  i’uIbs  found  at  (5  51.105(a)  and 
(h)  specify liu!  elements  of  an 
a])provahle  State  permit  program  for 
])reconstruction  review  for 
nonattainment  j)urposes  under  part  D  of 
the  (ilean  Air  Act.  A  major  source  or 
major  modification  that  would  he 
located  in  an  area  designated  as 
nonattainment  and  subject  to  the 
nonattainment  area  ])ermit  must  meet 
stringent  conditions  designed  to  ensure 
that  the  new  source’s  emissions  will  he 
controlled  to  the  greatest  degree 
jiossihle;  that  more  than  eijuivalent 
offsetting  emission  reductions  will  he 
obtained  from  existing  sources;  and  that 
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there  will  l)(^  progress  toward  achieving 
the  National  Ambient  Air  Quality 
Standards. 

III.  Slalulin'v  and  Execaitive  Order 
Reviews 

Under  the  (Mean  Air  Act.  the 
Administrator  is  reciuinul  to  a])])rove  a 
SIP  submission  that  complies  with  the 
))rovi.sions  ol  the  (Ilean  Air  Act  and 
a|)])licahle  lauleral  regulations.  42 
D.S.U.  741  ()(k);  40  CFK  .52.()2(a).  Thus, 
in  reviewing  SIP  suhmissions.  l']PA's 
role  is  to  aj)prove  state  choices. 
j)rovided  that  they  meet  the  criteria  of 
the  (dean  Air  Act.  Accordingly,  this 
action  merely  approves  .state  law  as 
meeting  Federal  recinirements  and  does 
not  impose  additional  nuiuirements 
biwond  those  imposed  by  state  law.  For 
that  reason,  this  action: 

•  Is  not  a  "significant  regulatory 
action”  subject  to  n;view  l)y  the  Office 
of  Management  and  budget  under 
Executive  Order  12800  (.58  FR  517:1.5, 
October  4.  l‘)‘):i): 

•  no(!s  not  im])o.se  an  information 
collection  burden  muUir  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  :i5()l  e/ 


•  Is  c(irtified  as  not  liaving  a 
significant  economic  impact  on  a 
substantial  numl)(!r  of  small  entiticis 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  001  e/  si^(].): 

•  Does  not  contain  any  ludunded 
mandate  or  significantly  or  uniciuelv 
affect  small  governments,  as  descrilxul 
in  the  Unfunded  Mandates  Reform  Act 
of  1005  (Pub.  E.  104-4): 

•  Does  not  have  Federalism 
imi)lications  as  specified  in  lixecutive 
Order  131 32  (04  FR  43255.  Augu.st  10. 
1000): 

•  Is  not  an  economically  significant 
regulatory  action  based  on  luxdth  or 
.safetv  risks  subject  to  Executive  Order 
13045  (02  FR  10885,  April  23.  1007): 

•  Is  not  a  significant  regulatory  action 
subject  to  Executive  Order  13211  (00  F'R 
28355,  May  22.  2001): 

•  Is  not  subject  to  reciuirements  of 
Section  12(d)  of  the  National 
'rechnology  'rransfer  and  Advancenuait 
Act  of  1005  (15  U..S.C.  272  note)  becau.se 
application  oftho.se  recjuirements  would 
be  inconsistent  with  the  Chum  Air  Act; 
and 

•  Does  not  i)rovid(!  EPA  with  the 
discretionary  authority  to  address,  as 


aiJjU'opriate.  disju'ojjortionate  human 
health  or  environmental  effects,  using 
])racticable  and  legally  permissible 
methods,  under  Exec:utive  Order  128‘)8 
(50  FR  7020,  February  10,  10‘)4). 

In  addition,  this  rule  does  not  have 
tribal  implications  as  specified  bv 
Executive  Order  13175  (05  FR  07240, 
November  0.  2()()()).  becau.se  the  SIP  is 
not  a])])roved  to  a])])ly  in  Indian  country 
located  in  the  .state,  and  EPA  notes  that 
it  will  not  impo.se  substantial  direct 
costs  on  tribal  governments  or  prcjeinjit 
tribal  law. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
jK)llution  control.  Carbon  monoxide, 
incorporation  by  reference.  Lead. 
Nitrogen  dioxide.  Ozone.  Particulate 
matter.  Reporting  and  recordkeei)ing 
retiuirements,  .Sulfur  oxides.  Volatile 
organic  compounds. 

l)al(!(l:  laniiarv  24,  2013. 

Susan  Iledman, 

H(‘<ii()n(il  Adniinistriilor.  5. 

II  K  Doc.  2()i:i-02(i7:t  l'il(Hl  Z-S-Ki:  ain| 
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This  section  of  the  FEDERAL  REGISTER 
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DEPARTMENT  OF  AGRICULTURE 

Economic  Research  Service 

Notice  of  Intent  To  Request  New 
Information  Collection 

AGENCY:  Economic  Research  Service, 
USDA. 

ACTION:  Notice  and  rerinest  for 
connnents. 

SUMMARY:  In  accordance  with  tin; 
Paperwork  Reduction  Act  of  l‘)t)5,  this 
notice  invites  the  general  public  and 
other  public  agencies  to  send  comments 
regarding  any  aspect  of  this  pro])o.sed 
information  collection.  T  his  is  a  new 
collection  for  the  Rural  Establishment 
Innovation  Survey  (also  known  as 
National  Survey  of  Business 
(]om|)etitivene.ss). 

DATES:  Written  coimmaits  on  this  notice 
must  he  received  on  or  before  April  8. 
2018  to  1k!  assured  of  consideration. 
ADDRESSES:  Address  all  comments 
concerning  this  notice  to  Tim  Wojan. 
Resource!  and  Rural  Economics  Division. 
Economic  Research  Service.  IJ.S. 
D(!j)artment  of  Agriculture.  1400 
Independence  Ave.  SW.,  Mail  Stoj) 

1800,  Room  0-185B,  Washington.  D(i 
20250-0002.  Comments  may  also  he 
sid)mitted  via  fax  to  the  attention  of  Tim 
Wojan  at  202-004-5750  or  via  email  to 
t\\’ojan@Hrs.us(i(i.gov. 

All  written  comments  will  he  open  for 
public  ins])ection  at  the  office  of  the 
Economic  Research  Service  during 
regular  business  hours  (8;.T0  a.m.  to  5:00 
]).m.,  Monday  through  Friday)  at  855  E 
St.  SW..  Room  0-1 85B,  Washington,  DC 
20024-8221. 

All  responses  to  this  notice  will  he 
summarized  and  incliuhul  in  the  recpiest 
for  Office  of  Management  and  Budget 
a])proval.  All  comments  and  re])lies  will 
h(;  a  matter  of  ])uhlic  record.  Comments 
are  invited  on:  (a)  Wluither  the  proposed 
collection  of  information  is  neces.sarv 
for  the  pro])er  jjerformance  of  the 
functions  of  the  agency,  including 


whether  the  information  .shall  have 
practical  utility;  (h)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  cjuality.  utility,  and 
clarity  of  the  information  to  Ik; 
collect(;d;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  res])ond.  including 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  technitpies  or 
other  forms  of  information  technology. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  contact  Tim  Wojan 
at  the  mailing  address  in  the  preamble. 
Tel.  2()2-(i‘)4-5419. 

SUPPLEMENTARY  INFORMATION:  Title: 

Rural  Estahlishment  Innovation  Survey 
(aka  National  Survey  of  Busine.ss 
fiompetitiveness) 

OMB  Number:  ()588-XXXX. 

Expiration  Date:  Thr(;e  y(;ars  from  tlu; 
date  of  ap])roval. 

Type  of  Be(]uest:  New  collection. 

Abstract:  Thin  survey  of  husine.ss 
estahlishments,  funded  through  IJSDA’s 
Rural  D(;velopment  Mission  Area,  will 
he  conducted  over  a  (i-month  period 
with  up  to  80,()()()  resi)ondent.s  to  collect 
information  on  rural  tradable  husine.ss 
sectors  such  as  manufacturing  and 
profe.ssional  services.  This  information 
will  contribute  to  a  better  understanding 
of  how  rural  husines.ses  and  their 
communities  are  dealing  with  the 
increasing  competitive  pressures  and 
opportunities  assoc:iated  with  the  spread 
of  new  information  technologies 
through  our  economy  and  the  business 
and  community  characteri.stics 
associated  with  effective  response  to 
these  ])ressures  and  oppt)rt unities.  This 
information  is  critical  to  the  Rural 
Develo])ment  Mission  Area’s  aim  of 
creating  jobs,  developing  new  markets 
and  incr(;asing  com})etitivenes.s  for  rural 
businesses  and  communities. 

T'he  information  to  he  collet:ted  by  the 
Rural  Estahli.shment  Innovation  Survey 
is  nece.ssary  to  understand;  (1)  The 
adoption  of  innovative  ])ractic:es  and 
their  contribution  to  firm  productivity; 
(2)  the  availability  and  use  of  local  and 
regional  a.ssets  (siK:h  as  workforce 
education,  local  financial  in.stitutions, 
strong  local  business  and  other 
economic  a.ssociations,  and 
transportation  infrastructure)  and  the 
a.ssociation  of  the.se  assets  with 


successful  adju.stment;  and  (8)  the 
extent  and  importance  of  participation 
in  Federal.  Stale  and  h)cal  j)rograms 
designed  to  promote  rural  husine.ss 
vitality  and  growth.  This  need  is  maile 
more  urgent  by  increased  international 
competition  in  goods  and  some  .service 
markets,  jiarticidarly  from  low  labor 
cost  countries.  The  traditional  cost 
advantage  of  domestic  rural 
estahlishments  has  been  significantly 
eroded  by  the.se  developments, 
requiring  emphasis  on  new  products, 
new  ))rocesses,  new  marketing  channels 
and  im])roved  customer  service.  A 
thorough  understanding  of  the  viability 
of  the  rural  husim;ss  sector  retjuires 
collecting  information  on  the  cajjahility 
for  innovation. 

As  the  first  collection  of  information 
devoted  sjjecifically  to  innovation  in 
rural  husine.ss  estahlishments,  the 
proposed  survey  will  complement  other 
Federal  efforts  in  gauging  innovative 
activity  in  tlu;  private  sector, 
hdbrmalion  on  formal  r(;search  and 
development  (R8;D)  ac:tivities  is 
coll(;cfed  by  the  National  Science 
lu)undation  using  the  Busine.ss  RttiD  and 
Innovation  Survey.  While  some  of  this 
formal  re.search  and  develo])ment 
activity  takes  ])lace  in  nonmetropolitan 
counties,  it  is  antici])at(;d  that  the  great 
majority  of  rural  innovation  occurs  less 
through  the  creation  of  new  patentable 
products  than  through  the  adoption  of 
new  practices  and  niche  marketing.  The 
emphasis  of  the  proposed  collection 
will  he  on  understanding  the  prot:ess  of 
innovation  in  business  e.stahlishments 
as  oj)j)osed  to  measuring  R&D  inputs. 

Another  difference  between  this  and 
other  Federal  surveys  on  innovative 
activity  will  he  the  focus  on  con.straints 
to  innovation  stemming  from 
nonmetropolitan  locations.  Information 
on  the  availability  of  skilled  workers 
and  the  ability  to  recruit  managers  and 
professionals  will  inform  possible 
human  capital  im])(;diments  to 
innovation.  Information  on  access  to 
credit  needed  for  husine.ss  formation 
and  development  will  allow  for 
assessing  financing  impedim(;nts  to 
innovation.  Information  on  the 
availability  of  broadband  Internet 
.service  and  how  this  capability  affects 
business  strategy  will  allow  as.sessing 
infrastructure  impediments  to 
innovation.  Information  on  interaction 
with  su])pliers.  customers,  comjjotitors. 
business  associations  and  other  loc:al 
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institutions  jjroviding  n!al  services  to 
the  establishment  will  inform  the 
imjiortance  of  regional  clusters  to 
innovation. 

The  survey  will  collect  data  from 
about  30.000  business  establishments  in 
tradable  sectors  that  will  include 
mining,  manidacturing.  wholesale  trade, 
transjjortation  and  warehousing, 
information,  finance  and  insurance, 
jjrofessional/.scientific/technical 
services,  arts,  and  management  of 
businesses.  Only  husinesscis  with  .5  or 
more  employees  will  he  included  in  the 
samjjle.  While  the  focus  of  the  survey 
will  he  on  establishments  in 
nonmetroj)olitan  counties, 
establishments  from  metropolitan 
counties  will  be  sampled  in  adequate 
numbers  to  allow  comparative  analvsis. 
Businesses  will  he  selected  at  random 
from  strata  defimul  by  establishment 
size  categories,  industrv  and 
metropolitan  or  nonmetropolitan  status 
of  the  county.  The  sample  will  be 
.selected  from  the  husine.ss 
establishment  list  maintained  by  state 
employment  security  departments 
wluire  state  aj)proval  is  grantcul.  and 
from  a  proprietary  husimiss 
establishment  list  frame  for  tho.se  .states 
where  apju'oval  is  not  grantiul.  The 
much  more  comprehensive  coverage  of 
new  and  small  establishments  available 
in  stale  administrative  data  provides  a 
compelling  argument  for  this  hvhrid 
sample  frame  api)roach.  as  these 
establishments  an;  critical  to  examining 
processes  of  entreprenenrshi])  and 
innovation. 

The  interview  protocol  will  include  a 
.screening  interview  to  identify  the  most 
knowledgeable  person  in  the 
establishment  to  respond  to  (jue.slions 
niganling  innovative  ac:tivities  of  the 
entity.  Screening  greatly  improves  the 
quality  and  effectiveness  of  the  contact 
information.  'I’he  most  ap])ro])riate 
jdione  number,  email  address  and 
mailing  address  will  be  collected  at  this 
time  to  allow  efficient  distribution  of  a 
multi-modal  survey  instrument  to  the 
most  appro])riate  n!Sj)ondent  for  the 
business.  Respondents  will  have  the 
ilexibility  to  respond  to  a  web 
(juestionnaire.  a  mail  questionnaire,  or  a 
telephone  survey  based  on  tlnnr 
pcM'sonal  j)reference.  This  ])rotocol  will 
nuluce  re.s])ondent  burden  bv  using  the 
survey  mode  which  is  most  efficient  for 
a  given  respondent.  Fast  research  has 
demonstrated  that  multi-modal  surveys 
also  increa.se  survey  response  rates.  A 


limited  nuinbiM'  of  control  surveys  will 
h(!  used  to  a.ssess  any  mode  bias. 

.Social  exchange  theory  will  also  he 
invokiid  as  this  is  .s(!en  as  integral  to  tlu! 
tailored  design  methodologv  (l)illman  et 
al..  2009)  that  will  he  (mqjloycHl  in  this 
study  to  increa.s(!  responsi;  rate.  In 
addition  to  offering  mixed  survey 
modes,  the  design  will  integrate 
multiple  and  mutually  supportive  ways 
to  apptxd  to  the  diversity  of  res])ondents 
in  this  business  popidation.  The 
following  are  some  examples  of  these 
design  elements: 

•  'I'he  survey  request  will  be 
distinguishable  from  other  surveys  and 
will  emphasize  how  the  information 
will  be  used  and  de.scrihe  the  benefits 
hack  to  the  population  for  res|)onding  to 
the  survey. 

•  .Survey  appeals  in  contacts  will 
show  ])ositive  regard  and  call  on  the 
norms  of  social  res|3onsibilitv  bv  asking 
for  respondents’  help  and  advice  as 
some  respondents  feed  rewarded  wlnm 
they  know  they  have  heljMul  others. 

•  Survey  c:ontacts  will  he  ])ersonally 
addres.sed,  toll  free  numhers  will  he 
provid(;d  for  answering  (piestions  and 
jjroviding  hel]).  Confidentiality  of 
res])on.ses  will  be  ensured  and 
r(!S])ondents  will  know  how  to  contact 
the  surveyor  if  they  have  ([uestions  on 
securitv  or  otluir  i.ssues. 

•  All  contacts  will  be  personalized 
and  will  emphasize  why  the  studv  is 
important  and  (!X|)re.ss  apj)reciation  for 
nispondenls’  help.  They  will  be 
formally  thanked  for  promptly 
com])leting  questionnaires. 

•  .Small  tangible  token  rewards 
provided  in  advance  and  at  the  time  of 
the  survey  recjuest  will  be  further  tested 
with  small  husines.ses  to  encourage 
resj)onse.  Frex'ious  survey  research  has 
shown  that  small  cash  token  incentives 
provided  with  the  survey  significantly 
increase  resi)on.se  rates  and  do  much 
better  than  promised  rewards  or 
nonmonetarv  rewards. 

A  key  component  of  tailored  survey 
design  is  considering  and  balancing 
how  features  of  (piestions, 
(pie.stionnaires,  mailings,  interviewing, 
and  the  context  of  the  survey  will 
influence  trust,  cost,  and  rewards 
a.ssociated  with  the  survey 
circum.stances  and  res])ondent.s. 

All  study  instruments  will  he  kept  as 
simjile  and  res])ondent-friendly  as 
po.ssihle.  Resiionses  are  voluntarv  and 
confidential.  Re.sj)onses  will  he  used  to 
produce  stati.stics  and  for  no  other 


))urj)ose.  Data  files  from  the  survey  will 
not  he  released  to  the  iiuhlic. 

Affhctad  Public:  Respondents  include 
business  establishments  with  at  least  5 
employees  in  both  nonmetropolitan  and 
metro])olitan  counties. 

Hslinuiicd  Niiinhcr  of  PcspondciUs: 

The  survey  is  cross-sectional  and  will  he 
com|)lete(i  at  one  ])oinl  in  lime.  The 
survey  will  have  a  complex  mixed 
survey  administration  to  include 
telejjhone  screening,  pre-notification 
letter  with  web  access,  multi-contact 
telejihone  interviewing,  follow-up 
nonrespondent  mail  (piestionnaires.  and 
simultaneous  web  (juestionnaires 
offered  during  all  contacts.  Completion 
time  for  each  (juestionnaire.  based  on 
comparisons  with  similar  mixed  modes 
is  estimated  at  33.3  minutes  jier 
completion,  including  time  for  reading 
correspondence,  returning  an  eligihilitv 
postcard  or  responding  to  a  screening 
call,  reviewing  instructions,  gathering 
data  needed,  and  responding  to 
(piestionnaire  items.  It  is  also  exjiected 
that  the  burden  for  attemjited  interviews 
or  contacts  with  tho.se  either  ineligible 
or  choosing  not  to  jiarticipate  will 
average  18.7  minutes  per  business. 

Full  Studv: Thi:  initial  .sample  size  for 
the  full  .study  is  3().()()()  businesses. 

17,{)4()  businesses  are  expected  to  be 
eligible  for  and  coinjilete  the  study.  The 
total  e.stimated  resjionse  burden  for 
them  is  t).321  hours  (17.040  resjKmdents 
X  33.5  minutes)  and  for  those  either 
ineligible  or  non-responding  husine.ss  is 
4,040  hours  (12.900  respondents  x  18.7 
minutes). 

Pilot  Study:  A  jiilot  test  of  the  survey 
will  he  done  in  advance  of  the  full  study 
surv(w.  The  purjiose  of  the  pilot  is  to 
evaluate  the  survey  protocol,  and  test 
instruments  and  (piestionnaires.  The 
initial  sample  size  for  this  jihase  of  the 
re.S(^arch  is  4,000  busine.sses.  2,272 
businesses  are  ex]j(H;ted  to  be  eligible  for 
and  complete  the  study.  The  total 
estimated  response  burden  for  them  is 
1,209  hours  (2.272  resjKindents  x  33.5 
minutes).  Non-resjionding  or  ineligible 
busine.ss(xs  will  experience  53t)  hours  of 
burden  (1.728  resjiondents  x  18.7 
minutes).  Total  respondent  burden  is 
estimated  at  15,309  hours  (.see  table 
below). 

Testing  will  be  limited  to  a  maximum 
of  t)  businesses  which  will  he  consulted 
on  the  (piestionnaire  and  asked  to 
complete  the  (piestionnaire  in  a 
cognitive  interview  test. 
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Estimated  Respondent  Burden  for  Rural  Establishment  Innovation  Survey 


Sample 

size 

Responses 

Non-response  or  ineligible 

Total 

Survey 

Freq 

Response 

count 

Frequency 

X  count 

Minute/ 

response 

Burden 

hours 

Response 

count 

Frequency 

X  count 

Minute/ 

response 

Burden 

hours 

burden 

hours 

Pilot  Study  . 

4.000 

■1 

2,272 

2,272 

33.5 

1,269 

1,728 

1,728 

539 

1.808 

Full  Study  . 

30,000 

■1 

17,040 

17,040 

33.5 

9,521 

12,960 

12,960 

4,040 

13,561 

Total  . 

34000 

13,600 

1,700 

15,369 

Diil(!(l;  lamuirv  2.5.  2012. 

Miii'v  Hohman, 

Adniinistralor,  Hcoiioinic  liasodrch  Satvica. 
IFR  Due.  2()i:i-(l2(i0(i  l•ill!cl  2-'j-i:i:  a:45  ami 
BILLING  CODE  3410-18-P 


DEPARTMENT  OF  AGRICULTURE 

Economic  Research  Service 

Notice  of  Intent  To  Request  Revision  of 
the  Previously  Requested 
Experimental  Economic  Research — A 
New  Generic  Clearance  for  Information 
Collection 

agency:  Economic  Research  Service. 
ACTION:  Notice  of  changes  and  reejnest 
for  comments. 

SUMMARY:  In  accordance  with  the 
Paiiervvork  Reduction  Act  of  1995  and 
Office  of  Management  and  budget 
(OMb)  implementing  regulations,  this 
notice  announces  changes  that  the 
Economic  Research  Service  intends  to 
make  to  a  jirevionsly  reipiest  for  a  new 
generic  clearance  vehicle  for 
information  collection,  namely 
Experimental  Economic  Research.  On 
December  2,  2011  and  April  24.  2012, 
l']RS  published  two  Notices  of 
solicitation  of  comments  on  the 
aforementioned  new  information 
collection  in  the  Federal  Register  (70  FR 
75521-75522,  December  2,  2011:  77  FR 
24455,  April  24.  2012).  Although  ERS 
did  not  receive  any  comments  from  the 
general  public  during  the  respective 
commenting  jieriods,  it  has,  since  then, 
engaged  in  extensive  discussions  with 
the  Office  of  Management  and  budget 
(OMb)  regarding  the  nature  and  scope  of 
the  study  and  the  ap|)ropriateness  and 
practicability  of  the  proposed  j)rotection 
for  respondent  information.  As  a  result, 
ERS  intends  to  make  four  changes  to  the 
aforementioned  information  collection. 
Details  of  the  changcis  are  discnsscid  in 
the  SUPPLEMENTARY  INFORMATION  sciction 
hidow. 

DATES:  Oomments  on  this  notice  must  he 
receivcul  by  March  8,  2013  to  be  assured 
consideration. 

ADDRESSES:  Addi'iiss  all  comments 
concerning  this  notice  to  Nathaniel 


Higgins,  Rexsonree  and  Rural  Economics 
Division,  Economic  RcLsearch  Service. 
U.S.  Department  of  Agricidture,  1401) 
lnde])end(;nce  Ave.  SVV.,  Mail  Stop 
18t)().  Washington,  DC  20250-1 800. 
Comments  may  also  be  submitted  via 
fax  at  2t)2-245-4847  or  via  email  to 
nhi(^^ins@ers.us(la.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nathaniel  Higgins,  using  the  contact 
information  listed  in  the  ADDRESSES 
sciction  ahov'e. 

SUPPLEMENTARY  INFORMATION:  On  2 

Decemhcjr  2011  the  Economic  Rcxsearch 
Service  (ERS)  published  a  notice  and 
recjucjst  for  comments  pursuant  to  its 
intent  to  sciek  Office  of  Managcanent  and 
budget  Ap])roval  for  a  new  information 
colhiction  (70  FR  75521-75522)  r‘00- 
day  notice” |.  In  that  notice  ERS  stated 
that  a  number  of  research  techniciues. 
including  laboratory  and  field 
techniciues.  ex])loratory  interviews,  pilot 
ex])eriments  and  resi)ondent  debriefing, 
would  be  used  to  collect  to  inform  or 
evaluate  policies.  ERS  stated  that  the 
number  of  respondents  would  he  1.801) 
and  the  maximum  total  burden  hours 
would  he  2,300.  Additionally,  ERS 
stated  that  it  complies  with  OMb 
lmplem(!ntation  Cui dance. 
“lm])lementation  Ciiidance  for  Title  V 
of  the  E-Covernment  Act,  Confidential 
Information  Froteedion  and  Statistical 
Efficiency  Act  of  2002  (CIFSEA)”  (72  FR 
33302,  lime  15,  2007).  In  a  suh.seqnent 
notice  announcing  that  the  collection 
had  been  submitted  to  OMb  for 
consideration  (77  FR  2445,5-34450, 
April  24,  2012)  | “30-day  notice”!  ERS 
stated  that  the  number  of  resjiondents 
would  he  5,400  and  the  total  burden 
hours  would  he  0,900. 

The  intent  of  this  notice  is  to 
announce  four  changes  to  the  clearance 
sought  by  ERS:  (1)  The  riupiest  is  being 
sought  as  a  pilot  of  the  concejjt  of  using 
a  generic  approval  mechanism  for  the 
tv])e  of  experiments  li.sted  above  and,  as 
such,  experiments  will  be  limited  to 
only  two  to])ic  areas  at  this  time 
(conservation  and  nutrition);  (2)  ERS 
does  not  intend  to  use  the  information 
collected  nniler  this  apjirov'al  for 
purposes  of  develo))ing  or  evaluating 
policy;  (3)  ERS  does  not  intend  to 


invoke  CIFSEA  for  the  collection,  hut 
instead  intends  to  protect  respondent 
information  under  the  Friv'acv  Act  of 
1974  and  the  E-Covernment  Act  of  2002. 
(4)  ERS  would  like  to  amend  the 
number  of  res|)oiulents  to  0.900  and  the 
number  of  burden  hours  to  7,025. 

The  comjilexity  and  cost  necessary  to 
invoke  CIFSEA  is  not  justified  given  the 
nature  of  the  collection;  the  collections 
would  include  a  v'ery  limited  amount  of 
per.sonally-identifiahle  information  (FlI), 
and  would  generally  be  designed  to  he 
hosted  in  university  comjmter  labs, 
where  CIFSEA  compliance  could  not  be 
assured.  Consistent  with  the  Friv'acy  Act 
and  the  E-Covernment  Act.  a  Systems  of 
Records  Notice  (SORN)  and  a  Frivacy 
Impact  A.s.sessment  (FIA)  will  he 
submitted  for  approval,  as  approjiriate. 
The  SORN  and  FIA  will  document  the 
ways  in  which  participant  personallv 
identifiable  information  will  be 
collected,  stored,  and  acces.sed.  Data 
will  he  managed  for  research  pnrjioses 
only. 

Specific  details  regarding  information 
handling  will  be  specified  in  individual 
snhmi.ssions  under  this  generic 
clearance,  hut  will  conform  to  these 
broad  guidelines. 

This  notice  gives  the  public  the 
opportunity  to  comment  on:  (1)  The 
appro])riate  and  rea.sonahle  inv'ocation 
of  the  Friv  acy  Act  of  1974,  as  amended 
and  the  E-Covernment  Act  of  2002  to 
assure  that  jiersonal  information 
collected  by  Federal  agencies  is 
protected,  and  (2)  the  increa.se  in  the 
number  of  respondents  and  the  burden 
hours  jiroposed  by  ERS.  Comments 
.should  be  sent  to  the  address  in  the 
preamble.  All  resjionses  to  this  notice 
will  he  summarized  and  included  in  the 
reipiest  for  OMb  approval.  All 
comments  will  also  become  a  matter  of 
]nil)lic  record. 

DaUul:)anuarv  29.  2013. 

Mary  Bohnian. 

Adniinistnilor.  Economic  licscarcli  Service. 
IKK  U(k:.  2l)i:i-()2(i07  Filad  8:4,'>  ain| 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meetings 
of  the  New  Hampshire  and  District  of 
Columbia  Advisory  Committees 

Notice  is  hereby  given,  |nirsiiant  to 
the  provisions  ol  the  rules  and 
r(!gnlations  ot  tlie  IJ.S.  tx)mmissioii  on 
('.ivil  Rights  (dominission),  and  tlu; 
Fiuleral  Advisory  (Committee  Act 
(FA(^A).  that  a  |)lanning  meeting  of  the 
New  Hanipsliire  Advisory  (lonnnittec!  te) 
the  Commission  is  rescheduled  for 
Friday.  F(!hruarv  8.  2013,  at  10:00  a.m. 
(FT),  at  the  New  Hampshin!  State 
House,  107  North  Main  Street.  (Concord, 
NH  03301.  The  purjjose  of  the  ])lanning 
meeting  is  to  plan  future  activities.  The 
j)ur|)ose  of  the  press  conference  is  to  n;- 
rehiase  committee  report  on  Goffstown 
Prison.  This  meeting  was  initially 
.scheduled  for  Friday.  February  1, 2013: 
same  time  and  location  (FR/Yol.  78.  No. 
14/Tuesday.  January  22.  2013/pages 
4380-4381). 

Notice  is  also  hereby  given.  ])ursuant 
to  the  provisions  of  the  rules  and 
n;gulations  of  the  H.S.  Commission  on 
Civil  Rights  ((Commission),  and  thi; 
Fculeral  Advisory  (Committee  Act 
(FA(CA),  that  a  planning  meeting  of  the 
District  of  (Columbia  Advi.sory 
(Committee  to  the  (Commission  is 
re.scheduhul  for  Tuesdav.  f'ehruarv  10, 
2013,  12:00  i).m.  (FT)  at  1331 
Fennsvlvania  Avenue.  Suite;  11.50. 
(Conference  Room,  Washington,  IXC 
20425.  The;  pur])o.s(;  of  the  meeting  is 
project  planning.  This  me(;ting  was 
initiallv  scheduled  for  Fehruarv  12, 

2013  (FR/Vol.  78.  No.  18/Mondav. 
january  28.  2013/Notices.  ])age  5772). 

Members  of  the;  public  are  entitl(;d  to 
submit  written  i:omment.s.  The 
comments  must  be  received  in  the 
regional  office  by  Friday.  March  8.  2013 
for  the  New  Hampshire  Advi.sory 
(Committee  and  Tue.sday,  .March  19. 

2013  for  the  District  of  Columbia 
Advi.sory  Committee.  (Comments  may  he 
maih;d  to  the  Fastern  Regional  Office. 
U.S.  Commi.ssion  on  (Civil  Rights,  1331 
Pennsylvania  Avenue.  Suite  1150. 
Washington.  IXC  20425,  faxed  to  (202) 
370-7548,  or  emailed  to  f^ro@usc:(:r.<’()V. 
Persons  who  desire  additional 
information  may  contact  the  Fastern 
Regional  Office  at  202-370-7533. 
Persons  needing  accessibility  services 
.should  contact  the  Fa.stern  Regional 
Office  at  least  five  working  days  before 
the  sch(;duled  date  of  the  meeting. 

Records  generat(;d  from  these; 
meetings  may  be  in.sj)(;ct(;d  and 
rej)roduced  at  the  Fastern  Regional 
Office,  as  they  become  available,  both 
b(;fore  and  after  the  m(;eting.  Persons 
interested  in  the  work  of  these  advisorv 


committees  are  advised  to  go  to  the 
(Commission’s  Web  site,  w  wiv.usccr.gov. 
or  to  contact  the  Fastern  R(;gional  Offic:(; 
at  the  above  phone  numh(;r,  email  or 
str(;{;t  address. 

The  meetings  will  h;;  conducted 
pursuant  to  the  provisions  of  the  ruh;.s 
and  regulations  of  the  (Commi.ssion  and 
FA(CA. 

Hilled  in  Wiishinglon.  IKC.  on  liiniuirv  31. 
2013. 

David  Mussatt, 

Acting  Chief.  licgionnl  Programs 
Coordination  I  hiit. 

|1R  Doc.  2(n:!-l(2.'>.''):i  ^■il(!(l  2-5-i;i;  H:4.'j  am| 
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DEPARTMENT  OF  COMMERCE 

Economic  Development  Administration 

Proposed  information  Collection; 
Comment  Request;  Trade  Adjustment 
Assistance  for  Firms 

agency:  Ec:onomic  D(;veloi)nu;nt 
Administnition  (FDA). 

ACTION:  Notice. 

SUMMARY:  The  D(;p<n'tment  of 
Commerce,  as  pin  t  of  its  continuing 
(;ffort  to  n;duce  paperwork  and 
nispondent  burden,  invites  the  general 
public  and  other  fediinil  ;ig(;nci(;.s  to  take; 
this  o])])ortunitv  to  i;omment  on  the 
l)ropo.s(;d  :md/or  continuing  information 
colli;ction.s,  as  r(;(iuir(;d  by  tin; 
Papi;rwork  Reduction  Act  of  1005. 
DATES:  Written  comments  must  he; 
submitted  on  or  before;  April  8,  2013. 
ADDRESSES:  Direct  all  written  comments 
and  r(;commendations  for  the  proposed 
information  e:ollection  to  J(;nnifer 
Jessup,  Departmental  Paperwork 
(Clearance  Officer.  Department  of 
Commerce;,  Roeim  0010,  14th  and 
(Constitutie)n  Avenue  NW..  Washingtein, 
DC  20230  (eir  via  the  lnt(;rne;t  at 
jjessiip@({()(:.aov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Re;e]ue;.sts  feir  aelelitiemal  infe)rmation  or 
co])ie;.s  of  the  informatieni  colle;e:tion 
instrument  and  instructions  sheiulel  be; 
elire;e:te;el  te)  Mirienn  Ke;iirse,  Fligihilitv 
Examiner,  Traele;  Aelju.stme;nt  Assi.stane:e 
Divisiein,  Re)e)m  71028,  Fe:e)ne)mic 
De;ve;le)i)me;nt  Aelmini.stratie)n, 
Wiishingte)!!,  IXC  20230,  te;le;i)he)ne;  (202) 
482-3003,  fae:simile;  (202)  482-2883  (eir 
via  the;  lnte;rne;t  at 

niiri(ini.i.k(;(irsfi@n(l(i.gov). 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

FDA  administe;r.s  the  Traele; 
Aeljustment  A.ssi.stane:e;  for  Firms 
(TAAF)  Pre)gram,  which  is  authe)riz(;d 


uneler  e:hapte;r.s  3  and  5  e)f  title;  11  eif  the; 
Traele;  Ae;t  eif  1074,  as  ameneleel  (19 
IJ.S.(C.  2341  Hi  snq.)  (Traele;  Ae:t).  emel  the; 
Tniele;  Aeljustment  A.ssistane:e;  Fxte;nsie)n 
Ae:t  eif  2011  (Pub.  L.  112-40)  whic;h 
re;authe)rize;el  the;  ])re)gram,  thre)ugh  a 
n;itie)n;d  network  eef  11  neen-preefit  anel 
unive;r.sity-iiffiliate;el  Tniele;  Aelju.stme;nt 
A.ssistance;  (Centers  (TAA(C,s),  e;ae:h  e)f 
whie:h  serves  a  elifferent  gee)gra])hie: 
.se;rvie;e;  re;gie)n.  FDA  e:e;rtifie;s  firms  as 
eligible  te;  p<irtie:ipate;  in  the;  TAAl*’ 
Program  anel  preivieles  funeling  te;  allem' 
eligible  e:lie;nt-firm.s  te;  re;e:e;ive; 
aeljustment  a.s.si.stane:e;  threeugh  the 
TAA(Cs.  The  inibrmatie)!!  coile;e:te;el  e)n 
Form  FD-840P  anel  rele;vant  su])pe)rting 
ele)Cume;ntation  is  used  to  ele;te;rmine;  if  a 
firm  is  eligible  to  partie:ipate  in  the 
])rogram.  In  ae:e:ordane;e  with  the  Traele; 
Act  ;md  FDA's  re;gulatie)n.s  as  .se;t  out  at 
13  (CFR  ])art  315,  EDA  mu.st  verify  theil 
the  following  heeve  e)ce:uire;d:  (1)  A 
.signifie:ant  re;elue:tie)n  in  the  number  or 
preiportion  eif  the  we)rk(;rs  in  the;  firm,  a 
reductie)!!  in  the;  we)rke;r.s’  wage  eir  weirk 
he)ur.s,  e)r  an  imminent  thre;at  ofsue:h 
reductieins;  (2)  sales  or  proeluction  e)f  the; 
firm  have;  ele;cri;ase;el  ah.solutely,  as 
ele;fine;el  in  fCDA’s  re;gulations,  eir  s;ile;.s  e)r 
pre)due:tie)n.  e)r  heith,  of  any  artie:le;  or 
se;rvie:e  ac;e;e)unting  for  at  le;a.st  25 
pe;re:ent  e)f  the;  firm’s  sales  eer  proelue:tie)n 
hiis  ele;e:re;<iseel  ab,se)lute;lv:  anel  (3)  an 
ine:re;a.se;  in  im])e)rts  eef  ;n'tie:le;s  eir 
.se;rvice;s  like;  eer  elire;e:tly  e:e)m])e;titive; 
with  theise  preeehiceiel  e)r  preevieleel  bv  the; 
petitieining  firm,  whie:h  lias  e:ontril)ute;el 
imjieirlantly  tei  the  ele;cline;  in 
e;m])le)vme;nt  anel  sales  eir  ])re)elue:tion  of 
that  firm.  Aelelitionally,  the;  firm  mu.st 
elememstrate  that  its  customers  have 
re;elue:eel  pure:hase;s  freim  the;  firm  in 
faveir  of  buying  items  eir  .servic(;s  from 
Ibreign  suppliers.  The  use;  of  the  form 
stanelarelizeis  anel  limits  the  inibrmatiem 
e:ollee:ted  as  part  eif  the  certification 
proe:e;.ss  and  eases  the;  burelen  on 
applie;ants  anel  reviewers  alike. 

In  aeldition,  aft e;r  being  elete;rmined 
eligible  for  TAAF  Program  assi.stane:e; 
using  Form  FD-840P.  firms  must  croiite 
an  EDA-approveel  aelju.stment  preijKi.sal, 
whie:h  is  e;ae:h  firm’s  busine.ss  phm  tei 
reniiiin  viable  in  the;  current  gleibal 
e;e:e)nomy,  in  eireler  to  re;e:e;ive  finane:ial 
as.sistane:e;  uneler  the;  TAAF  Preigram. 
Each  adjustment  jireipeisal  mu.st  me;e;t 
e:e;rtain  re;e|uire;me;nt,s  as  set  eiut  in  the; 
Trade;  Act  anel  FDA’s  re;gulatie)n  at  13 
(CFR  315.0).  This  notie:e;  alsei  ine:Iuele;.s  an 
e;.stimate;  Ibr  aelju.stment  projiei.sals. 

II.  Method  of  (Coile;ction 

Form  ED-84()P  may  he  eibtained  in 
Peirtable  De)e;ument  Format  (PDF)  frenn 
FDA  or  the  TAA(Cs  iqiem  re;e]ue;.st. 

TAA(Cs  are;  respemsible:  Ibr  prepiiring  the; 
a])])lie:atie)n  on  the  firm’s  behalf. 
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Although  there  is  no  form  a.ssociated 
with  adjustment  proposals,  tlujv  mu.st 
meet  the  requirements  for  adjustment 
|)ropo.sals  set  out  in  FDA’s  regulation  at 
18  CFR  815.1(j.  Both  ])etitions  for 
certification  on  I-’orin  FD-84()P  and 
adjustment  ])ro])osals  may  he  suhmitted 
via  email  to  /nuf;@eda.gov  or  in  hard 
c;o])y  to  FDA  at  Trade  Adjustment 
Assistance  for  I’irms,  1401  (Constitution 
Avenue  NW..  Room  71028,  Washington 
DC  20280. 

III.  Data 

OMB  (Jontrol  Niinih(;r:  0010-0091 . 

Form  Niiml)or(s):  ED-840P. 

Tvpo  of  Boviow:  Regular  suhmission 
(extension  of  a  currently  approvecl 
collection). 

Affoctod  Public:  Businesses  or  other 
for-i)rofit  organizations. 

Estimated  Number  oj  Respondents: 
800  (300  petitions  for  certification  and 
800  adjustment  jjroposals). 

Estimated  Time  Per  Response:  128.2 
hours  (8.2  for  petitions  for  certific:ation 
and  120  for  adjustment  ])ro])osals). 

Estimated  'Toted  Annmd  Burden 
//ours;  40,1 00  (4.100  for  i)etitions  for 
certification  and  80.000  for  adjustment 
])roi)o.sal.s). 

Estimated  Toted  Annueil  dost  /o 
Public:  SO. 

IV.  Ke(|uest  for  (Comments 

(Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  ])roj)er  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
jjractical  utility:  (2)  the  ac:curacy  of  the 
agency’s  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
l)ropo.sed  collection  of  information;  (8) 
ways  to  enhance  the  (piality,  utility,  and 
clarity  of  the  information  to  he 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  resj)ondents.  including  through  the 
use  of  automated  collection  technicpies 
or  other  forms  of  information 
technology. 

(Comments  suhmitted  in  response  to 
this  notice  will  he  summarized  and/or 
included  in  the  recpiest  for  OMB 
ap])roval  of  this  information  collection; 
they  also  will  become  a  matter  of  |)ul)lic 
record. 

l)at(!cl;  )iimiarv  ;i1. 20 Kt. 

(ihaina  Mickelson, 

Meineigeiiieml  Aiieilysl.  ()ffie:e;  e)l  llw  Cbwf 
InfeinneiUeyn  ( )ffie:e;r. 

II-’K  Dot:.  2(n:5-()252()  Filiid  2-.‘i-i:J:  «:4.S  am| 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[B-10-2013] 

Foreign-Trade  Zone  84 — Houston,  TX 
Application  for  Expansion 

An  a])])lication  has  been  suhmitted  to 
the  l-’oreign-Trade  Zones  Board  (the 
Board)  by  thi;  Port  of  llou.ston 
Authority,  grantee  of  FTZ  84,  retpiesting 
authority  to  expand  FTZ  84  to  include 
a  site  in  Brazos  (County.  Texas.  The 
apjjlication  was  suhmitted  pursuant  to 
the  ])rovisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  IJ.S.(C.  81a- 
81  u).  and  the  regulations  of  the  Board 
(15  CP’R  part  400).  It  was  formally 
docketed  on  january  81,  2018. 

FTZ  84  was  approved  on  )ulv  15, 

1988  (Board  Order  214,  48  FR  84792,  8/ 
1/88).  The  zone  was  expanded  on 
December  24,  1991  (Board  Order  551, 57 
FR  42,  1/2/92),  on  December  28.  1998 
(Board  Order  070.  59  FR  01,  1/8/94),  on 
Augu.st  24,  2000  (Board  Order  1115,  05 
FR  54197,  9/7/00),  on  March  21,  2008 
(Board  Order  1271, 08  FR  15481, 8/81/ 
08),  on  May  14,  2008  (Board  Order  1277, 
08  FR  27987,  5/22/08),  and  on  A])!'!!  24. 
2009  (Board  Order  Kill,  74  FR  27777- 
27778.  0/11/2009). 

I’he  general-|)uri)ose  zone  currently 
consi.sts  of  24  sites  (2,752.18  acres)  at 
])ort  facilities,  indu.strial  j)arks  and 
warehouse  facilities  in  Houston  and  the 
Harris  (County  area.  The  site.s — which 
are  in  Houston  unless  otherwise 
stated — are  as  follows:  Site  1  (421 
acres) — Houston  Ship  (Channel  Turning 
Basin.  Clinton  Drive  at  Highway  010 
Fast  Loop;  Site  2  (97  acres) — Houston 
Ship  (Channel  (Bulk  Materials  Handling 
Plant),  north  hank  between  (Greens 
Bayou  and  Penn  City  Road;  Site  3  (99 
acres) — Barbours  (Cut  Turning  Basin, 
Highway  140  at  Highway  225;  Site  4  (4 
acres) — Cargoways  Logistics,  1201 
Hahlo  Street;  Site  5  (8  acres) — Timeo 
Scraj)  Processing,  0747  Avenue  W;  Site 
6  (78  acres) — Odfjell  Terminals.  12211 
Port  Road;  Site  7  (12(5  acres) — 
Jacintoport  Terminal,  Houston  Ship 
(Channel,! 0898  jacintoport  Blvd.;  Site  H 
(102  acres) — Central  (iretm  Business 
Park,  1(508  8  Air  (Center  Boulevard;  Site 
t)  (72  acres) — Manchester  'I’erminal 
(Cor])oration.  lOOOO  Manchester;  Site  It) 
(14  acres) — 18(509  Industrial  Road, 
within  the  (ireens  Port  Industrial  Park 
along  the  Houston  Shij)  (Channel;  Site  11 
(2(59  acres) — (liltanking,  Inc. ,15(502 
jacintoport  Boulevard;  Site  72(140 
acres) — Kinder  Morgan  Litpiids 
Terminal  FIXC.  (Clinton  Drive  at  Panther 
(Cre(!k  and  North  Witter  Stre(;t  at  Bayou 
Street;  Site  13  (18  acres) — Fxel  Logistics, 
Inc.,  8888  (City  Park  Loop  Street;  Site  14 


(22  acres) — Ceorge  Bush 
Intercontinental  Airj)ort.  Fiud  Storage 
Road.  Hou.ston  jet  fuel  storage  and 
distribution  .system;  Site  15  (190 
acres) — Magellan  Midstream  Partners, 
litpiid  hulk  facility,  12901  American 
P(9roleum  Road.  Calena  Park,  Harris 
(County;  Site  Id  (72  acres) — Katoen  Natie 
Culf  Coast  Warehousing  (Complex. 

Miller  Road  Cutoff  and  IJ.S.  Highway 
225.  Harris  (County;  Site  7  7  (172  acres 
total.  2  parcels,  sunset  5/81/2014) — 
within  the  Highway  225  Industrial 
Development;  Underwood  Industrial 
Park  (1(52  acres),  located  at  2820  Fast 
18th  Street,  Deer  Park,  and  Battleground 
Business  Park  (10  acres),  located  at  the 
corner  of  Porter  Road  and  Old 
Underwood  Road.  La  Porte;  Site  18  (10(5 
acres,  sunset  5/81/2014) — Bay  Area 
Business  Park,  located  at  Red  Bluff  Road 
and  Bay  Area  Boulevard.  Pasadena;  Site 
19  (19()  acres,  sunset  .5/81/2014)— 
Republic  Distribution  Center,  located  on 
the  corner  of  Red  Bluff  Road  and  (Choate 
Road.  Pasadena;  Site  20  (299  acres, 
sun.set  5/81/2014) — Port  Crossing 
Industrial  Park,  located  along  McCabe 
Road  and  State  Highway  14(5,  La  Porte; 
Site  22  (14(5  acres,  sun.set  5/81/2014) — 
Port  of  Houston  Authoritv’s  Beltway  8 
Tract,  located  at  the  corner  of  Fast  Belt 
Drive  and  Jacintoport  Boulevard;  Site  23 
(1(5.94  acres) — Katoeii  Natie  Culf  Coast, 
Inc..  102  Old  Underwood  Road  and 
1100  Underwood  Drive.  Deer  Park;  Site 
24  (11.82  acres,  sun.set  5/81/2014) — 
Kuehne  +  Nagel.  Inc.,  15450  Diplomatic: 
Plaza  Drive:  and.  Site  25  (11.87  acres. 
ex])ire.s  12/81/2014) — Fmerson  Proce.ss 
Management  Valve  Automation.  Inc., 
19200  Northwest  Freeway.  (Note:  Site 
21  was  removed  from  the  zone  projcict 
in  Deccmiher  2012  (S-142-2012).) 

The  a])plicant  is  requccsting  authority 
to  expand  the  zone  to  include  the 
following  site:  Prope)sed  Site  26 
(1.091.22  acres) — Tcjxas  Triangle  Park, 
located  at  State  Highway  (5  and  Louis  E. 
Mikulin  Road,  Brazos  County.  No 
specific  ])roduction  authority  is  being 
requested  at  this  time.  Such  requests 
would  he  made  to  the  Board  on  a  casc;- 
hy-case  basis. 

In  accordance  with  the  Board’s 
regulations,  Camille  Evans  of  the  FTZ 
.Staff  is  designated  examiner  to  cwaluate 
and  analyze  the  facts  and  information 
presented  in  the  application  and  case 
record  and  to  rei)ort  findings  and 
r(!Commendations  to  the  Board. 

Public:  c:omment  is  invited  from 
interestcxl  particis.  Submissions  .shall  he 
addressed  to  the  Board’s  Fxec:utive 
Sec:retarv  at  the  address  hedow.  The 
c;lc)sing  period  for  their  rcH:eipt  is  April 
8,  2018.  Rc;huttal  comments  in  respon.se 
to  matcirial  suhmittcicl  during  the 
foregoing  jjeriocl  mav  he  suhmitted 
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during  the  .siil)se(|iuMit  l.'i-dav  |)(!riod  to 
April  22.  2013. 

A  copy  of  the  a])plication  will  he 
available  for  ])uhlic  inspection  at  the 
Office  of  the  Executive  S(!cretarv. 
Foreign-Trade  Zones  Hoard.  Room 
21013,  IJ.S.  Department  ofOommerce. 
1401  (lonstilution  Avenue  NW.. 
Washington.  1)0  20230-0002.  and  in  the 
“Reading  Room”  section  of  the  Hoard’s 
Wei)  site,  which  is  acce.ssihle  via 
www.lraile.gov/ftz.  For  further 
information,  contact  Oamille  Evans  at 
(Aiiuilln.hA’(ins@trad(^.^o\’  or  at  (202) 
4«2-23.'')0. 

Daled;  lamiarv  31,  2013. 

Andrew  Mi;(;ilvray, 

Hx(icutiv(^  SfAivIdix. 

II  K  Due.  20I3-()2(i4l  Filed  2-.')-13;  anil 
BILLING  CODE  P 

DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[B-1 1-2013] 

Foreign-Trade  Zone  45 — Portland,  OR; 
Notification  of  Proposed  Production 
Activity;  SoloPower  Inc.  (Thin  Film 
Photovoltaic  Solar  Panels);  Portland, 
OR 

.SoloPower  Inc.  (SoloPower)  has 
siihmitted  a  notification  of  jiroposed 
production  activity  for  their  facility  in 
l^irtland,  Oregon.  The  notification 
conforming  to  the  recpiirements  of  the 
regulations  of  the  Hoard  (l.'i  OFR  400.22) 
was  received  on  )anuary  28.  2013. 

rhe  .SoloPower  facility  is  locateil 
within  Site  1  of  FTZ  4.5.  The  facility  is 
used  for  the  production  of  thin  film 
photovoltaic  solar  jianels.  Pursuant  to 
I.")  {]FR  400.14(1)).  FTZ  activity  would  he 
limited  to  the  sj)ecific  foreign-.status 
materials  and  components  and  specific 
finished  products  de.scrihed  in  the 
siihmitted  notification  (described  below) 
and  suh.secpiently  authorized  by  the  FTZ 
Hoard. 

Production  under  FTZ  procedures 
could  exempt  .SoloPower  from  cu.stoms 
duty  payments  on  the  foreign  status 
components  used  in  exjiort  ])roduction 
(an  estimated  90  percent  of  ])roduction). 
On  its  domestic  sales,  .SoloPower  would 
he  able  to  choose  the  dutv  rate  during 
cu.stoms  entry  procedures  that  a))])lies  to 
the  thin  film  solar  panels  (duty-free)  for 
the  foreign  status  inputs  noted  below. 
Oustoms  duties  also  could  ])ossihlv  he 
deferred  or  reduced  on  foreign  status 
production  eciuipment. 

The  components  and  materials 
.sourced  from  abroad  include:  Polvmer 
film;  diodes;  conductive  paste;  junction 
boxes;  sealant;  silicone  rubber;  polvester 


adhesive  tape;  sodium  citrate;  thiourea: 
selenium  shot;  gallium  oxide;  indium 
chloride  concentrate;  gal  late  solution; 
.selenious  acid  concentrate:  gas 
dispersion  machine  sputtering  targets  of 
molyhilenum.  copper,  ruthenium, 
indium  tin  oxide  alloy,  zinc  oxide  alloy, 
chromium  metal,  and  titanium:  and 
cold-rolled  stainless  steel  foil  (duty  rates 
range  from  free  to  ()..5‘>t)).  .SoloPower 
indicates  that  the  cold-rolled  stainless 
steel  foil  is  subject  to  antidumping/ 
countervailing  duty  (AD/fA-'D)  orders. 
The  FTZ  Hoard’s  regulations  (1.5  (]ER 
400.1 4(e))  reipiire  that  merchandise 
subject  to  AD/(A^D  actions  he  admitted 
to  the  zone  in  privileged  foreign  status 
(19  CFR  140.41). 

Public  comment  is  invited  from 
interested  i)arties.  .Suhmi.ssions  shall  he 
addres.sed  to  the  Hoard’s  Executive 
.Secretary  at  the  address  below.  The 
closing  j)eriod  for  their  receipt  is  March 
18,  2013. 

A  co])y  of  the  notification  will  he 
available  for  public  ins])ection  at  the 
Office  of  the  Executive  .Secretary, 
Foreign-Trade  Zones  Hoard.  Room 
21013.  D.S.  Dej)artment  of  Commerce. 
1401  (Constitution  Avenue  NW., 
Washington,  D(C  20230-0002.  and  in  the 
“Reading  Room"  .section  of  the  Hoard’s 
Wet)  site,  which  is  acce.ssihle  via 

l*’or  further  information,  contact  Diane 
Finver  at  Di(tno.Fiiiver@tia(lo.dov  (202) 
482-1307. 

Haled:  )aiuiarv  31. 2013. 

Andrew  McCilvray, 

Sccivtarv. 

|FR  Doc.  2(n:i-{)2(i.3!l  Filed  2-.'5-i:i:  fi:4.')  iim| 

BILLING  CODE  P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-570-890] 

Wooden  Bedroom  Furniture  From  the 
People’s  Republic  of  China: 

Preliminary  Results  of  Antidumping 
Duty  Administrative  Review;  2011 

AGENCY:  Imj)ort  Administration, 
International  Trade  Admini.stration, 
Department  of  (Commerce. 

SUMMARY:  In  res])on.se  to  riKpiests  from 
interested  parlies,  the  De])artment  of 
(Commerce  (“Department”)  is 
conducting  an  administrative  review  of 
the  antidumi)ing  duty  order  on  wooden 
bedroom  furniture  (“WHF”)  from  the 
People’s  Reinihlic  of  (China  (“PR(C’’). 

The  |)eriod  of  review  (“POR”)  is  january 
1, 2011  through  December  31, 2011. 
During  the  review,  the  two  mandatory 
respondents  did  not  coojierate,  and  the 


Department  preliminarily  determines  to 
treat  these  coinjianies  as  part  of  the 
PRC-wide  entity.  The  Department  also 
preliminarily  determines  that  six 
comiianies  made  no  shijnnents  of 
subject  merchandise  during  the  POR 
and  will  retain  their  sejiarate  rate  status, 
three  i;ompanies  have  demonstrated 
eligibility  for  sejiarate  rate  status,  and 
four  companies  have  failed  to  establish 
eligibility  for  sejiarate  rate  status.  Lastly, 
the  Department  intends  to  re.scind  the 
review  for  two  companies  that  are  II..S. 
importers. 

DATES:  Efl(u:tive  Date:  February  0.  2013. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  Pandol|)h  or  Patrick  ()’(Connor, 
AD/(CVD  Operations.  Office  4,  Import 
Administration,  International  Trade 
Administration.  II. .S.  Dejiartment  of 
(Commerce,  14th  Street  and  Constitution 
Avenue  NW.  Washington,  DC  20230; 
telei)hone:  (202)  482-3027  or  (202)  482- 
0989,  res])ectively. 

SUPPLEMENTARY  INFORMATION; 

Scope  of  the  Oriler 

The  product  covered  by  the  order  is 
wooden  bedroom  furniture,  subject  to 
certain  exce])tions.'  Imports  of  subject 
merchandise  are  ciirrentlv  classified 
under  the  Harmonized  Tariff  .Schedule 
of  the  United  States  (“HTSUS”) 
subheadings:  9403. ,50. 9042, 

9403. .50.904.5.  9403. .50. 9080, 
9403.50.9041 , 9403.00.8081 , 

9403.20.001 8,  9403.90.8041 . 
7009.92.1000  or  7009.92.5000.  Although 
the  HT.Sll.S  subheadings  are  ])rovided 
for  convenience  and  customs  j)ur])ose.s, 
the  written  product  description  in  the 
Order  remains  dispositive. - 

Preliminary  Determination  of  No 
.Shipments 

Among  the  companies  under  review, 
seven  comjianies  re])orted  that  they 
made  no  .shipments  of  subject 
merchandise  to  the  United  .Slates  during 
the  POR.  *  The.se  seven  comjianies  are: 

'  For  IIk!  antidumping  dulv  onlnr.  hoc  X'nlica  of 
Aiiii’intt^d  Final  Dolonninalion  of  Salas  al  Lass 
Than  Fair  \  'alna  anil  Antidnmpin<‘  Duty  ( hilar: 
W'ooilan  liailrooin  Fnrniinra  From  lha  Paopla's 
llaimhiia  of  China.  7(1  FK  ,')2!l  (lannarv  4.  2(K).'j) 

( -OnliM"). 

For  a  coinpIcU!  di^scription  ol  tin;  scopa  ol  tlia 
order,  .saa  "Daaision  Mainoranilnin  for  I’raliinininx 
Itasnlls  of  Antiilnnii>in}>  Dniv  Aihninislraliva 
Itaviau':  W'ooilan  liailrooin  Fnrniinra  from  lha 
I’aopla's  llaimhiia  of  China.  "  Iroin  (lirislian  Marsh. 
Ih^pnlv  AssislanI  .Soendarv  lor  Aniidnmping  and 
CoimtcM-vailing  Duly  Opmalions.  lo  I’ain  I’iqnado. 
■Assistant  .Sacratarv  lor  lm|)orl  Administration. 
(■'I’rdiminarv  Di!i:ision  Momorandmn  '),  dated 
concurnmilv  with  this  notice. 

'F'ora  lull  (explanation  ol  tin;  D(!parlmenfs 
analysis.  .s(,>e  Nhunorandum  to  Ahdelali  lilouaradia. 
Director.  Oliice  4.  AD/CVD  Opcirations.  r(!garding 
■■Analysis  ol  ,\'o  .Sales/Shi|)menls  tilaims  Made  hv 

(  jllllilUKsI 
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(1)  Alexandre  International  dor]).: 
Southern  Art  Development  Ltd.; 
Alexandre  Furniture  (Shenzhen)  tio.. 
Ltd.;  Southern  Art  Furniture  Factory’ 
(collectively,  "Alexandre  drouj)’’);  (2) 
dlearwi.se  Qunpany  Limited 
(“(ilearwise’’);  (3)  Dongguan  Yujia 
Furniture  do..  Ltd.  (“Yujia”);  (4)  dolden 
Well  International  (UK)  Ltd.  (“(iolden 
Well”):  (5)  Hangzhou  dadman  Trading 
do..  Ltd.  (“dadman”);  (8)  Yeh  Brothers 
W'orld  Trade.  Inc.  (“Yeh  Brothers”);  and 
(7)  Zhejiang  Tianyi  Scientific  and 
Fducational  F(]ui])ment  do..  Ltd. 
(“Zhejiang  Tianyi"). 

Ba.sed  on  the  certifications  of  all 
companies  and  tnir  analysis  of  II.S. 
dustoms  and  Border  Protection  (“dBP”) 
information,  we  j)reliminarilv  determine 
that  (dearwi.se.  Yujia.  dolden  Well, 
dadman,  Yeh  Brothers,  and  Zhejiang 
Tianyi  did  not  have  any  reviewahle 
transactions  during  the  FOR.  However, 
the  Department  finds  that  consistent 
with  its  recently  announced  refinement 
to  its  a.sse.ssment  ])ractice  in  non-market 
economy  (“NMF”)  cases,  it  is  not 
appropriate  to  re.scind  the  review  with 
respect  to  these  companies  hut.  rather, 
to  complete  the  review  with  respect  to 
these  six  companies  and  issue 
a])i)ro])riate  instructions  to  (IBP  ha.sed 
on  the  final  results  of  the  review.^  .See 
Non-Market  Economy  Antidumj)ing 
Proceedings:  A.sse.ssment  of 
Antidumping  Duties.  7()  FR  ().5()n4 
(Octoher  24.  2011)  and  the  “Assessment 
Rates”  section  helow. 

Record  evidence  contradicts 
Alexandre  droop’s  claim  of  no 
shij)ments  during  the  POR.'*  For  further 
information  regarding  our  treatment  of 
the  Alexandre  Chou])  see  the  “Si^mrate 
Rdtf^s"  section  helow. 

Intent  to  Rescind  the  Review,  in  Part 

F’oliot  F'urniture  Pacific  Inc.  (“Foliot 
Pacific”),  Foliot  Furniture  (x)rj)oration 
(“Foliot  dorporation”),  ami  F'oliot 
Furniture  Inc./Meuhles  Foliot  Inc. 
(“Foliot/Meuhles”)  recpie.sted  a  review 
of  its  exj)orts  and  imports  of  subject 
merchandise.'*  While  Foliot/Meuhles  is 


CtM'tain  Compiinias"  ("Nii  .Sliipnuml  Ctainis 
Mcanoraiuliim")  (tatiat  coiicuiToiillv  with  Itiis 
nolica. 

^  S(H!  hi. 

N(i  .Slii|)in(!nl  Ctaiins  Mciinoranduin,  (ialod 
coiicumnittv  with  llii.s  notici!. 

'4n  Itu!  IVoodrn  lli’riroiim  l■’llrnilul■r  hmin  Ilia 
I’aojila's  llaiiiihlic  of  (Ihiiui:  Inilhilion  of 
Adniinisiniliva  llaviaw.  77  I'  K  122:55  (Fol)riiaiy  2!). 
2U\2)[  "Inilhilion  \oliaa  ").  tti(!  Dt^parlnKMil  inilial(!(t 
a  l■(!vil!w  lor  Ixitli  Iditiol  I'uniiliiri!  Inc.  and  M(!ul)l(!s 
Foliot  Inc.:  Iiowovcr,  Idiliot  has  oxpiainod  that  it 
nupiostcKl  a  review  otonlv  oni;  exporter  and  it  uses 
l)otli  names  to  refer  to  tlie  exporter  in  the  course  of 
Inisiness  l)i!cause  it  lias  Fn^^lisli  and  Frencli 
customers.  Because  (d  tliis.  we  will  treat  I'oliot 
luirniture  Inc.  and  Meuhles  Foliot  Inc.  as  one 
company. 


a  foreign  exporter  of  subject 
merchandise,  Foliot  Pacific  and  Foliot 
("orporation  have  been  identified  as  II..S. 
importers.  The  Deiiartment  does  not 
conduct  administmtive  reviews  of  IJ..S. 
importers.  Therefore,  the  Dejiartment 
intends  to  rescintl  the  review  with 
rttspect  to  f'oliot  Pacific  and  Foliot 
dorporation. 

Methodology 

The  Department  has  conducted  this 
revimv  in  accordance  with  section 
751(a)(1)(A)  of  the  'I’ariff  Act  of  1930,  its 
amended  (“the  Act”).  In  making  our 
findings,  we  have  relied,  in  part,  on 
facts  available,  and  because  the  two 
mandatory  respondents  did  not  act  to 
the  best  of  their  ability  to  resjiond  to  the 
Department's  retjuests  for  information, 
we  have  drawn  an  adverse  inference  in 
selecting  from  among  the  facts 
otherwise  available.^  In  addition,  we 
a.ssigned  a  dumjiing  margin  to  the 
separate  rate  rei:ij)ients  ba.sed  on 
Departmental  practice  which  is 
de.scrihed  in  the  “.Sepura/e  Ratas” 
section  helow. 

Fora  full  de.scri])tion  of  the 
methodologv  imderlving  our 
conclusions,  jilease  see  the  Preliminary 
Dttcision  Memorandum  hereby  adopted 
by  this  notice.  The  Preliminarv  Decision 
Memorandum  is  a  public  document  and 
is  on  file  electronically  via  Import 
Administration’s  Antidumping  and 
(knmtervailing  Duty  ('.entralized 
Electronic  .Service  .Svstem  (“lA 
ACCESS”).  lA  ACCESS  is  available  to 
regi.stered  users  at  hit}):// 
iddcccss.tnuic.gov  "tuul  in  the  Central 
Records  Unit,  room  7048  of  the  main 
Dej)artment  of  Commerce  building.  In 
addition,  a  comj)lete  version  of  the 
Preliminarv  Decision  Memorandnm  can 
he  acce.ssed  directly  on  the  internet  at 
http://www.trade.gov/ia/.  The  signed 
Preliminary  Decision  Memorandum  and 
the  electronic  versions  of  the 
Preliminary  Decision  Memorandum  are 
identical  in  content. 

Separate  Rates 

In  the  Initiation  Notice,  we  informed 
parties  of  the  oj)])ortimitv  to  re(]ue.st  a 
se])arate  rate.  In  jjroceeilings  involving 
NME  countries,  the  Department  begins 
with  a  rebuttable  presumi)tion  that  all 
comj)anles  within  the  country  are 
subject  to  government  control  and,  thus, 
should  he  a.ssigned  a  single 
antidum])ing  dutv  deposit  rate.  It  is  the 
Department’s  policy  to  assign  all 
ex])orter.s  of  merchandise  subject  to  an 
administrative  review  involving  an 
NME  country  this  single  rate  unless  an 
exporter  can  demonstrate  that  it  is 


^  Saa  suctions  77()(a)  and  (I))  of  tlio  Act. 


sufficiently  independent  so  as  to  be 
entitled  to  a  sej)arate  rate. 

Companies  tliat  wanted  to  he 
considered  fora  sejtarate  rate  in  this 
review  were  nujuired  to  timely  file  a 
separate  rate  aj)plication  or  a  separate 
rate  certification  to  demonstrate 
(digihility  for  a  .separate  rate.  .Sejtarate 
nite  applications  and  se])arate  rate 
cerlifu;alions  were  due  to  the 
Department  within  (it)  calendar  days  of 
the  publication  of  the  Initiation  Notice. 

In  the  Initiation  Notice,  we  stated  that 
“for  exporters  and  j)roducer.s  who 
submit  a  sej)arate-rate  a])plication  or 
certifii:ation  and  suhsecpiently  are 
selected  as  mandatory  respondents, 
the.se  exporters  and  producers  will  no 
longer  he  eligible  for  separate-rate  status 
unless  they  resj)ond  to  all  parts  of  the 
cpiestionnaire  as  mandatory 
respondents.”'*  After  we  sehH:ted 
.Shanghai  Maoji  Imj)  and  Exj)  Co.,  Ltd 
(“Maoji”)  and  Dongguan  Huansheng 
F’urniture  Co..  Ltd  (“Huansheng”)  as 
mandatory  comj)anies,  Maoji  failed  to 
answer  all  sec:tions  of  the  Department’s 
antidum])ing  (juestionnaire  and  failed  to 
respond  to  a  supplemental  .Section  A 
(luestionnaire  while  Huansheng  failed  to 
answer  two  supj)lemental 
(|ue.stionnaires  and  withdrew  from 
l)articij)ating  in  the  review.  Therefore, 
neither  Maoji  nor  Huansheng  has 
established  its  eligibility  for  a  separate 
rate  and  we  will  treat  both  com])anies  as 
l)art  of  the  PRC-wide  entity.  The  PRC¬ 
wide  entity  rate  is  218.01  percent. 

In  addition,  four  comj)anies  that 
remain  under  review  have  failed  to 
])rovide  separate  rate  a])j)licatiou.s  or 
certifications  nece.ssarv  to  establish  their 
eligibility  for  a  sej)arate  rate."  The 
Department  has  preliminarily 
determined  to  treat  the.se  comj)anies, 
namely  the  Alexandre  Croup,  Billy 
Wood.  Huanghekou.  and  .Sheng  Jing  as 
j)art  of  the  PROwide  entity.  As  noted 
above,  although  the  Alexandre  Croup 
claimed  that  it  made  no  shipments 
during  the  POR,  record  evidence 
contradicts  the  claim. 

La.stly,  three  com])anies  that  are  still 
under  review.  Baigou  Crafts  F’actory  of 
Fengkai  (“Baigou  Crafts”),  Imliot.  and 
Hualing,  applied  for  .separate  rate 
.status.'"  After  examining  the 


“.Sec  Inilinlion  .\’olira.  77  l•■K  at  122:57. 

coiiipanv  !>mu|)ings  loi'  llinu!  dI  llio  lour 
coinpanio.s  aro  as  lollows:  1 1 )  I5illy  Wood  Industrial 
(l)on^  Ciiian)  Co..  I.td.:  Croat  Union  Industrial 
(l)on,””nan)  Co..  I.td.;  Tiino  Faith  I.td.  IcolliHitivoly. 
■'Hillv  Wood”);  (2)  Donjjviii”  I luanoliokoii  l•'nrnitllro 
Industrv  Co..  I.td.  ("I  lnan”liokon”);  and  (:5)  .Sluin'^ 
jingWood  I’roducts  (l5oijing)  Co..  I.td.:  Tolstar 
I'intoriirisos  I.td.  Icolliictivoly.  ".SlKiiig  ling"). 

"’Tho  tliro(!  company  groupings  aro  Baigou  Cralts 
Factorv  of  Fongkai  ("Baigou  Crafts");  Foliot 
Furnituro  Inc./Mouhlos  Foliot  Inc.  (colloctivoly. 
"Foliot")  Hualing  Furnituri!  (Cliina)  Co..  I.td.:  Tonv 
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information  provided  by  these 
companies,  we  have  preliminarily 
determined  that  llaigou  Crafts.  Foliot, 
and  Hnaling  have  established  their 
eligibility  for  a  .s(!parate  rate.  Becan.se 
the  Department  is  not  calcnlating 
antidumping  duty  margins  for  the 
mandatory  resjioiulents  in  this 
j)roceeding.  we  are  relying  on  the  most 
recent  rates  calculated  for  the 
nonselected  companies  in  (pie.stion. 
unless  w(i  calculated  in  a  more  recent 


review  a  rate  tor  any  company  that  was 
not  zero,  f/e  minimis  or  hasecl  entirely 
on  facts  available.  The  most  recentlv 
completed  segment  of  this  proceeding  in 
which  an  antiilumping  diitv  margin  was 
i:alcnlated  for  a  com])any  that  was  not 
zero,  (in  minimis,  or  based  entirely  on 
facts  available  is  the  2()()t) 
administrative  review  in  which  we 
calculated  an  antidumping  duty  margin 
of  41.75  percent  for  the  mandatory 
respondent  of  that  review,  Dalian 


Huateng  furniture  (ii'onp  (,o..  Ltd. 
Therefore,  the  De])artment  has 
|)reliminarily  assigned  a  rate  of  41. 75 
])ercent  to  Baigou  (aafts,  Foliot.  and 
1  hulling. 

Preliminary  Results  of  Review 

The  Department  preliminarily 
determines  that  the  following  dumping 
margins  exist  for  the  period  laniiarv  1. 
201 1 .  through  December  31 . 201 1 : 


Exporter 


Weighted-Average  margin 


Baigou  Crafts  Factory  of  Fengkai . 

Foliot  Furniture  Inc./Meubles  Foliot  Inc . 

Flualing  Furniture  (China)  Co.,  Ltd.;  Tony  House  Manufacture  (China)  Co.,  Ltd.;  Buysell  Investments  Ltd.;  and 

Tony  House  Industries  Co.,  Ltd . 

PRC-wide  Entity^’  . 


’’The  PRC-wide  entity  includes,  among  other  companies:  Shanghai  Maoji  Import  and  Export  Corp.  Ltd;  Dongguan  Huansheng  Furniture  Co., 
Ltd;  Alexandre  International  Corp.:  Southern  Art  Development  Ltd.;  Alexandre  Furniture  (Shenzhen)  Co.,  Ltd.;  Southern  Art  Furniture  Factory; 
Billy  Wood  Industrial  (Dong  Guan)  Co.,  Ltd.;  Great  Union  Industrial  (Dongguan)  Co.,  Ltd.;  Time  Faith  Ltd.;  Dongying  Huanghekou  Furniture  In¬ 
dustry  Co.,  Ltd.;  Sheng  Jing  Wood  Products  (Beijing)  Co.,  Ltd.;  and  Telstar  Enterprises  Ltd. 


Public:  (Comment 

Interested  parties  may  submit  written 
comments  no  later  than  30  days  after  the 
date  of  juihlication  of  these  preliminary 
results  of  review.'-  Rebuttals  to  written 
comments  may  he  filed  no  later  than 
five  days  after  the  written  comments  are 
filed.' ‘ 

Any  interested  party  may  rerpiest  a 
hearing  within  30  days  of  ])iihlication  of 
this  notice.'^  Hearing  rerpiests  should 
contain  the  following  information:  (1) 
The  party’s  name,  addre.ss,  and 
tele|)hone  nnmher:  (2)  the  numher  of 
jiarticipants;  and  (3)  a  list  of  the  issues 
to  he  discns.sed.  Oral  presentations  will 
he  limited  to  i.ssiies  raised  in  the  briefs. 

If  a  rerpiest  for  a  hearing  is  made,  jiarties 
will  he  notified  of  the  time  and  date  for 
the  hearing  to  he  held  at  the  U.S. 
De|)artment  of  (Commerce.  1401 
('.onstitution  Avenue  N\V.  Washington. 
DC  20230.''’  The  Department  will  issue 
the  final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  rai.sed  in  any  such 
comments,  within  120  days  of 
publication  ofthe.se  preliminary  results, 
pursuant  to  section  751(a)(3)(A)  of  the 
Act. 

Assessmcml  Rates 

l)|)on  issuance!  of  the  final  results,  the 
D(!|)artment  will  determine,  and  CBP 
shall  asse.ss,  antidum|)ing  duties  on  all 
aj)proj)riate  entries  t:oven!d  by  this 
review."’  The  De])artment  intends  to 
issue  assessment  instructions  to  CBP  15 

ilousi!  Ntiiniiliicliin!  (China)  Co..  Ltd.:  Huy.snII 
Invn.sliiiniils  Ltd.:  and  Tnnv  Housn  Industries  Cu.. 
Ltd.  (collictively.  ■■Ilualin*’”). 

.See  ItiCI'R  .:il)<l((:). 

".See  ntCl'R  a.Sl .:U)>)(d). 


(lavs  after  the  ])uhlication  date  of  the 
final  results  of  this  review. 

Additionally,  pursuant  to  a  ntcently 
iinnounced  rtdinement  to  its  tissessment 
practice  in  NMF  casexs,  if  the 
D(!i)artment  continu(!s  to  dtdermine  that 
an  exporter  urnUir  review  had  no 
shipments  of  th(!  snhj(!ct  merchiindi.st!. 
any  suspendtid  entritts  that  entered 
under  that  exportttr’s  c<is(!  numher  [i.n., 
at  that  exporter’s  rate)  will  he  litjuidated 
at  the  PRC-wid(!  rate.  For  a  full 
discu.ssion  of  this  practice,  snn  Non- 
Marknt  Economy  Antidumping 
Pro(:(^ndings:  Assnssmnni  of 
Antidumping  Duties.  70  FR  05004 
(Octolnn-  24,  2011). 

C'ash  Deposit  Reejuirements 

'The  following  cash  deposit 
nupurements  will  he  effiiclive  uj)on 
])uhlication  of  the  final  rcisults  of  this 
administrative  review  for  all  shipments 
of  the  subject  merchandise  entered,  or 
withdrawn  from  wanihouse,  for 
con.sumj)tion  on  or  alfiirthe  publication 
date,  as  provided  for  by  .section 
751(a)(2)((d  of  the  Act:  (1)  For  Cadman, 
Chiarwise,  Colden  Well.  Ytdi  Brothers, 
Yujia,  and  Zhejiang  Tianyi,  which 
claimed  no  shipments,  the  cash  deposit 
rate  will  remain  unchangcid  from  the 
rate  a.ssigmid  to  the.s(!  companies  in  the 
most  recentlv  completed  revicnv  of  the 
com])anies:  (2)  for  Baigou  (’rafts,  Foliot, 
and  Hnaling,  which  hav(!  a  .separate  rate, 
the  cash  deposit  rates  will  he  th(!  rates 
established  in  the  final  results  of  this 

'■'Sac  1!)  CI  R  :».')L:U (>((:). 

'■•Sin;  l!l  CI'R  .'LS L.'Ll ()(d). 

1<I  CKR  :lS1.212(1))(1). 

'^I'or  ail  i!X|)lanati(in  oi  tin;  calculalion  ol  tlio 
I’RC-widi!  rail!,  soo  Anu:nili;il  I'iiuil  IU;siills  of 


review;  (3)  for  pixwionsly  inve.stigated  or 
reviewed  PRC  and  non-PRC  (ixporters 
who  are  not  under  riwiew  in  this 
.segment  of  the  ]n'oc(!eding  but  who  have 
,se])arate  rates,  the  cash  deposit  rate  will 
continue  to  he  the  exjiorter-sjiecific  rate 
published  for  the  most  nicent  jieriod;  (4) 
for  all  PRC  exporters  of  subject 
merchandise  that  have  not  been  found 
to  he  entitled  to  a  sejiarate  rate  the  cash 
deposit  rate  will  he  the  PRC-wide  rate 
of  21().()1  percent; and  (5)  for  all  non- 
PRC  exjiorters  of  subject  merchandise 
which  have  not  ixiceived  their  own  rate, 
the  cash  dejiosit  rate  will  he  the  rate 
applicable  to  the  PRC',  exporter(s)  that 
supplied  that  non-PRC',  (ixporter.  These 
de])osit  recpiirements,  when  imposed, 
shall  remain  in  eff(3ct  until  further 
notice. 

Notification  to  Importers 

This  notice  also  serves  as  a 
preliminary  reminder  to  imjiorters  of 
their  responsibility  under  19  CFR 
351 .4()2(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  jnior  to  liciuidation 
of  the  relevant  i!ntri(!s  during  this 
review  period.  Failure  to  comjily  with 
this  recjuirement  could  result  in  the 
De])artment’s  |)resumj)tion  that 
reimhurs(!mi!nt  of  antidumping  duties 
occurred  and  the  suhseejuent  assessment 
of  double  antidum])ing  duties. 

We  are  issuing  and  jiuhlishing  lhe.se 
results  in  accordance  with  sections 

Anli(limii>ins  Dulv  Adniinislmlivi;  l{i;vii;\v  and  .Vcir 
Shij)i)i:r  llcviows:  IVoodon  liodroom  l■'w^nilul■|;  From 
tiu;  Pooplo's  Hopuhlic  of  Chimi.  Tl  FR  4(i!)57 
(Au<;usl  22.  2007). 
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7.51(a)(1)  and  777(i)(])  oi'tlu;  Act  and  19 
CFR  351.213. 

I)al(!(i:  lamiary  30.  2013. 

Paul  Pi(|iia(li), 

Assistant  Sncratarv  for  import 
Administration. 

Appendix 

List  (il  'l'opics  l)is(:u.ss(!(l  in  the  Preliminary 
Decision  Memorandum 

1.  Hack}>r()im(l 

2.  .Scopi!  ot  the  Order 

3.  R(!si)()n(lent  Selection 

4.  Non-Market  Economy  ("NME")  Cionntry 

Status 

.5.  Sejraratt!  Kat(!S 

0.  Marf>ins  tor  Siiparate  Rate  Reci))ients  Not 
Individually  ExamincHl 
7.  Use  ot  facts  Available  and  AFA 
|FR  Doc.  2()t3-()2()7()  Filed  2-.'')-13:  am) 

BILLING  CODE  3510-DS-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XC484 

Fisheries  of  the  South  Atlantic  and  the 
Gulf  of  Mexico;  South  Atlantic  Fishery 
Management  Council  (SAFMC)  and 
Gulf  of  Mexico  Fishery  Management 
Council  (GMFMC);  Public  Meeting 

AGENCY:  National  Marino  Fishorios 
Sorvico  (NMFS),  National  (Icoiinic  and 
Atinosiihoric  Adininistriition  (NOAA), 
Coinmorco. 

ACTION:  Wobinar  ol'tho  SAFMC  <ind 
(tMFM(’  joint  (iominitttu;  on  South 
Florida  Managoniont  Issiios. 

SUMMARY:  Tho  SAFMC,  and  tho  CMFMC 
will  hold  a  mooting  of  tho  Joint 
Coininittoo  on  South  Florida 
Managointmt  Issuos. 

DATES:  I’ho  mooting  will  bo  hold  via 
Wohinar  on  Monday.  Fohruarv  25.  2013, 
from  12:30  ]i.m.  until  4  p.m. 

ADDRESSES: 

Meeting  address:  Tht'  mooting  will  bo 
hold  via  a  CJoToMooting  Conforonco 
wohinar.  Tho  wohinar  is  ojion  to 
momhors  of  tho  jnihlic.  Tho.so  intorostod 
in  participating  should  contact  Kim 
Ivorson  at  SAFMC  (soo  FOR  FURTHER 
INFORMATION  CONTACT)  to  rocpiost  an 
invitation  providing  wobinar  accoss 
information.  Floaso  rocpiost  mooting 
information  at  loast  24  hours  in  advanco 
of  tho  mooting. 

(Council  address:  South  Atlantic 
Fishory  Managoniont  Council,  4055 
Fahor  i’laco  Drive,  Suite  201,  N. 
Charleston,  SC  2t)405;  (hilf  of  Mexico 
Fishory  Managoniont  Council,  2203 
North  Lois  Avonuo,  Suite  1100,  Tampa 
FL  33607. 


FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Ivor.son,  Public  Information  Officer, 
SAFMC;  tolophono:  (843)  571-4366  or 
toll  free  (866)  SAl-'MC-lO;  fax;  (843) 
769-4520:  email: 
kiin.i  verson@sa  fni  c.net. 

SUPPLEMENTARY  INFORMATION:  Tho  items 
of  discussion  in  the  coininittoo  agenda 
are  as  follows: 

1.  Apiirovo  tho  agenda;  state  tho 
hackground  and  purpose  of  tho  mooting; 
and  o.stahlish  how  tho  joint  committoo 
will  function. 

2.  Di.scuss  tho  following  issues: 
yollowtail  snapper  managomoiit:  mutton 
snapper  managoniont:  and  tho 
commorcial  harvest  of  grouper  in 
Monroe  County. 

3.  Di.scuss  tho  o.stahlishmont  of  a 
sjiocial  managoniont  unit  that  allows  for 
consistent  state  and  federal  fishery 
regulations  acro.ss  tho  South  Florida 
area 

4.  Discuss  tho  allocation  of  fisheries’ 
landings  in  Monroe  Countv. 

Although  non-omorgoncy  issuos  not 
contained  in  this  agenda  may  come 
hoforo  this  grouji  for  discussion,  those 
issuos  may  not  ho  tho  subject  of  formal 
Council  action  during  this  mooting. 
Action  will  bo  rostrictod  to  tho.so  issuos 
sjiocifically  identified  in  this  notice  and 
any  issuos  arising  after  publication  of 
this  notice  that  rocpiiro  oniorgoncy 
action  under  .section  3()5(c)  of  tho 
Magnu.son-Stovons  Fishery 
Con.sorvation  and  Managoniont  Act, 
provided  tho  jmhlic  has  boon  notified  of 
tho  Ciouncil’s  intent  to  take  final  action 
to  addro.ss  tho  oniorgoncy. 

Although  non-omorgoncy  i.ssuos  not 
contained  in  this  agenda  may  come 
hoforo  this  group  for  discussion,  those 
issuos  may  not  ho  tho  subject  of  formal 
action  during  this  mooting.  Action  will 
ho  rostrictod  to  those  i.ssuos  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  oniorgoncy  action  under 
section  3()5(c)  of  tho  Magnuson-Stovons 
Fishery  Conservation  and  Managoniont 
Act,  jirovidod  tho  public  has  boon 
notified  of  tho  (iouncir.s  intent  to  take 
final  action  to  address  tho  oniorgoncy. 

Special  Accommodations 

This  mooting  is  iihysically  accessible 
to  people  with  disabilities.  Rocpiosts  for 
auxiliary  aids  should  ho  directed  to  tho 
t;ouncil  office  (.see  ADDRESSES)  3  days 
])rior  to  tho  mooting. 

Note:  rlu!  times  and  se(pienc:(!  sjieciliod  in 
this  agimda  are  subject  to  change. 


Dat(!(l:  Fcihniary  1. 2013. 

Tracey  L.  Thompson, 

Acting  Deputy  Director,  Office  of  Sustainable 
Idslunies.  Rationed  Marine  Fisheries  Service. 
IKK  Dec.  2()i;i-l)2.">«(i  l•'ill!(l  2-.')-i:i:  K:4.'i  ami 
BILLING  CODE  3510-22-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XA774 

Marine  Mammals;  File  No.  13927 

AGENCY:  National  Marino  Fishorios 
Sorvico  (NMFS),  National  Oceanic  and 
Atmosphoric  Administration  (NOAA), 
(iomnierco. 

ACTION:  Notice:  issuance  of  permit 
amondmont. 

SUMMARY:  Notice  is  liorohy  given  that  a 
major  amondmont  to  Permit  No.  13927 
has  boon  issued  to  that  Dr.  James  H.W. 
Hain,  Associated  Scientists  at  Woods 
Hole,  Box  721,  Woods  Hole,  MA  02543. 
ADDRESSES:  Tho  jiormit  amondmont  and 
related  documents  are  available  for 
review  upon  written  ro{|uost  or  by 
aiipointmont  in  tho  following  offices: 

Permits  and  (ionsorvation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  Fast-West  Highwav,  Room  13705, 
Silver  S])ring,  MD  20910;  phono  (301) 
427-8401:  fax  (301)  713-0376;  and 
Southeast  Region,  NMFS.  263  13th 
Avonuo  South,  Saint  Potorshurg.  FI, 
33701:  phono  (727)  824-5312;  fax  (727) 
824-5309. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carrie  Huliard  or  Amy  Mapoman,  (301) 
427-8401. 

SUPPLEMENTARY  INFORMATION:  On  May 
10,  2012.  notice  was  published  in  tho 
Federal  Register  (77  FR  27441)  that  a 
ro(iuost  for  an  amondmont  to  Permit  No. 
13927  to  conduct  ro.soarch  on  North 
Atlantic  right  whales  [Euhalaena 
glacudis)  had  boon  submitted  l)y  tho 
al)ovo-namod  applicant.  Tho  rocjuostod 
permit  amondmont  has  boon  issued 
under  tho  authority  of  tho  Marino 
Mammal  Protection  Act  of  1972,  as 
amended  (Ki  IJ.S.(',.  1361  ef  seej.),  tho 
regulations  governing  tho  taking  and 
importing  of  marine  mammals  (50  (ih’R 
part  216),  tho  Fndangorod  Species  Act  of 
1973.  as  amended  (FSA;  16  ll.S.C.  1531 
et  seq.),  and  tho  regulations  governing 
tho  taking,  importing,  and  exporting  of 
endangered  and  threatened  species  (50 
CFR  parts  222-226). 

Permit  No.  13927.  issued  on  October 
19.  2011  (76  FR  67151),  authorizes  the 
permit  holder  to  hara.ss  North  Atlantic 
right  and  humphack  whales  [Megaptera 
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n()\'(t(Hin<’li(t(i)  (luring  iun  ial  and  vessel 
surven's  off  the  U.S.  southeast  coast. 
Bottlenose  [Tursiofys  truncatiis)  and 
Atlantic  s])otted  dolphins  (Slaiwlla 
frontdlis]  inav  hi;  incidentally  harassed 
during  ni.search  activities.  'I'he  permit 
was  amended  to  increa.se  take  mimhins 
ol  North  Atlantic  right  whales  from  50 
to  100  per  y(;ar  during  aerial  surveys 
and  from  ten  to  (iO  p(?r  vear  during 
vessel  surveys.  The  permit  is  valid 
through  October  31. 2010. 

A  supplemental  envirommaital 
as.sessment  (SFA)  analyzing  the  efiects 
of  the  permitt(;d  activities  on  the  human 
environment  was  prej)ared  in 
com])iiance  with  the  National 
Knvironmental  Policy  Act  of  IttOO  (42 
lI.S.(k  4321  c/  .ser/.).  HascKl  on  the 
analv.ses  in  the  SPA.  NMFS  determined 
that  issuance  of  the  permit  would  not 
significantly  impact  the  cinality  of  the 
human  environment  and  that 
preparation  of  an  environmental  imj)act 
.statement  was  not  nupiired.  That 
(Uitermi nation  is  docnmentcid  in  a 
Finding  of  No  Significant  Impact 
(FONSl),  signed  on  lannarv  18,  2013. 

As  r(!(inired  hy  the  IvSA.  i.ssnance  of 
this  |)ermit  amendment  was  based  on  a 
finding  that  such  permit:  (1)  Was 
applied  for  in  good  faith:  (2)  will  not 
operate;  to  the  disadvantage  of  such 
(iiidangered  spcjcies:  and  (3)  is 
consistent  with  the  pnrpo.ses  and 
policies  .set  forth  in  .si'ction  2  of  the 
i:SA. 

l);it(Hl;  Fdjruarv  1. 2013. 

P.  Michael  Payni!. 

CViif.*/.  Ptn'inils  iiiul  C^onsarvalion  Division. 
Oflico  of  Pmtoctoil  liosonrcos.  X’olional 
Marino  I'ishorios  Sorvioo. 

H'R  Due.  20i:i-02(i4.'>  I'iloil  H:4.5  ami 

BILLING  CODE  3510-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XC072 

Takes  of  Marine  Mammals  Incidental  to 
Specified  Activities;  Marine 
Geophysical  Survey  Off  the  Central 
Coast  of  California,  November  to 
December,  2012 

agency:  National  Marine  Fi.sheri(;s 
.Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Oominerce. 

ACTION:  Notice,  withdrawal  of  an 
incidental  take  authorization 
a|)plication. 

SUMMARY:  Notice  is  herehv  given  that 
Nnnont-Doherty  Farth  Ohservatorv  of 
(.olnnihia  University  (1 -DEO),  in 


cooperation  with  the  Pacific  Oas  and 
Electric  Oom|)any  (POKE)  has 
withdrawn  its  a|)plication  for  an 
lncid(;ntal  Harassment  Authorization 
(11  lA).  Tlu!  following  action  relates  to  a 
projjoscul  11  lA  to  E-DEO  and  POKl'i  for 
the  tak(!  of  small  nnmhers  of  marim; 
mammals,  by  E(!vel  H  harassment  only, 
incichmtal  to  conducting  a  marine 
geo])hy.sical  (seismic)  survey  off  the 
central  coast  of  Oalifornia.  Novtanher  to 
DiiCianlHT,  2012. 

ADDRESSES:  The  documents  and  the 
application  related  to  this  action  are 
available  by  writing  to  P.  Michael 
Payne,  (ihief.  Permits  and  (Conservation 
Division.  Office  of  Protected  Resources. 
National  Marine  Fi.sheri(;.s  S(!rvice.  1315 
East-We.st  Highway.  Silv(;r  Spring,  MD 
2()01(),  or  by  telephoning  the  contact 
listed  here. 

A  copy  of  the  application  containing 
a  li.st  of  the  references  u.sed  in  this 
document  may  he  obtained  by  writing  to 
the  above  addre.ss,  telephoning  the 
contact  listed  below  (sec;  FOR  FURTHER 
INFORMATION  CONTACT),  or  visiting  the 
Internet  at:  hHp://\v\\’\v.iiinls.no(i(i.oov/ 
pr/pormits/incidnntdi.hiinitdpplicdtions. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  (;old.st(;in  or  )oli(;  Harrison. 
Office  of  Prot(;cted  R(;.sources.  NMFS. 
301--127-84()1. 

SUPPLEMENTARY  INFORMATION:  On  May 
17.  2012.  NMFS  r(;c(;iv(;d  an  application 
from  E-DEO  and  P(CKl‘C  r(;(iu(;sting  that 
NMFS  issue  an  111  A  for  tlu;  take,  by 
bevel  B  harassment  only,  of  small 
numl)(;rs  of  marine  mammals  incidental 
to  conducting  a  marine  .seismic  survev 
within  the  II. S.  Exclusixa;  Economic 
Zone  of  the  c(;ntral  coast  of  California 
during  Nov(;mher  to  Dec(;ml)er,  2012. 
NMFS  r(;ceived  a  revised  application  on 
Augu.st  31.  2012  and  Octoln;!'  10,  2012. 
E-DEO  and  POKE  planned  to  use  one 
source  v(;.ssel,  tlu;  R/V  Mdicus  (i. 
Ldngsdth  [Ldngsdth]  and  a  .seismic 
airgun  array  to  collect  .seismic  data  as 
part  of  the  Offshore  Central  California 
Seismic  Imaging  Proj(;ct  locat(;d  in  the 
central  area  of  .San  Euis  Obispo  Countv. 
California.  On  .September  10.  2012, 
NMF.S  ])ul)lished  a  notice  in  the  Federal 
Register  (77  l-’R  58250)  disclosing  the 
eff(;ct.s  on  marine  mammals,  making 
])reliminary  d(;l(;rmination.s.  and 
pro])osed  issuing  an  11  b\.  The  notice 
initiated  a  30-day  |)ul)lic  comment 
period.  On  D(;c(;mh(;r  5,  2012,  NMF.S 
r(;ceived  a  l(;tter  from  POKE 
withdrawing  their  IHA  api)lication  for 
the  propo.sed  action.  POKE  explained 
that  on  Novenil)(;r  14,  2012,  the 
California  Coa.stal  Commission  (CCC) 
voted  to  d(;ny  issuance  of  a  Coa.stal 
Development  Permit /Federal 
Consistency  (kn  tification  for  the 


Offshore  Central  Coa.stal  California 
Imaging  Project.  Bas(;d  upon  this 
(bcision  by  E-DEO  and  POKE,  NMF.S 
lu;rel)y  withdraws  its  ])ro))osal  to  issue 
an  IHA  for  this  activity. 

IIi;ii;n  M.  (uildi;, 

Acling  Dirootor.  OfficoofProtoctod  liosonrcos. 
Motional  .Marino  Fisliorios  .SV-n'Icc. 
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BILLING  CODE  3510-22-P 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Proposed  Information  Collection; 
Comment  Request 

agency:  Corporation  for  National  and 
Community  .Service. 
action:  Notice. 

SUMMARY:  The  Corjioration  for  National 
and  Community  .Service  (CNCS).  as  part 
of  its  continuing  effort  to  reduce 
])aperwork  and  r(;.spond(;nt  burden, 
conducts  a  ])r(;-clearance  consultation 
|)rogram  to  provide  tlu;  general  jiublic 
and  fed(;ral  agenci(;s  with  an 
o])])ortunity  to  comment  on  propo.sed 
and/or  continuing  coll(;ction.s  of 
information  in  accordance  with  the 
Pai)(;rwork  Reduction  Act  of  1985 
(PRA95)  (44  IJ.S.C.  35{)(i(c)(2)(A)).  This 
])rogram  helps  to  ensure  that  r(;(]iu;.sted 
data  can  he  jirovided  in  the  desired 
formal,  re])orting  burden  (time  and 
financial  resources)  is  minimized, 
coll(;ction  instruments  are  ch;arly 
under.stood,  and  the  impact  of  collection 
recpiirement  on  respond(;nt.s  can  lx; 
pro])erlv  asse.ssed. 

Currently,  the  Corjuiration  is 
.soliciting  comments  conc(;rning  its 
proposed  instrument  to  aggregate;  the 
responses  to  its  a])])roved  information 
collection  instrunu;nt.s:  Tlu;  .Senior 
Corjis  lndepend(;nt  Eiving  Client  Survey 
and  the  .S(;nior  Corps  Respite  Client 
.Surv(;y.  All  .S(;nior  Companion  Program 
(.SCP)  grantees  are  r(;(iuired  to  uses  tlu;se 
in.struments  to  collect  performance 
nu;asur(;.s  outcome  data,  h(;ginning  in 
fi.scal  y(;ar  2013.  The  instruments  are 
o])tional  for  the  R.SVP  Program  grantees. 
.Senior  Corps  will  recpiire  all  grant(;e 
organizations  that  ])articipate  in  tlu; 
.surv(;y  to  summarize  survey  results  and 
submit  those  results  to  tlu;  Coi'iioration. 

Copi(;.s  of  tlu;  information  collection 
r(;(pu;.st  can  be  obtained  by  contacting 
the  office  listed  in  the  addresses  s(;ction 
of  this  notice. 

DATES:  Written  comments  must  he 
submitted  to  the  individual  and  office 
list(;d  in  the  ADDRESSES  section  bv  Ajuil 
8,2013. 
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ADDRESSES:  You  may  submit  conmumts, 
identifi(!d  by  tlio  title  of  the  information 
collection  activity,  by  anv  of  the 
following  methods: 

(1)  By  nuiil  sent  to;  (Corporation  for 
National  and  Community  Serx  ice, 

.Smnor  (Cor])s:  Attention  Angela  Roberts, 
Associate  Director,  Room  0401;  1201 
New  York  Avenue  N\V.,  Washington, 

DC,  20525. 

(2)  By  hand  delivery  or  by  courier  to 
tin;  CNC.S  mailroom  at  Room  8100  at  the 
mail  address  given  in  i)aragraj)h  (1) 
above,  hetwe(;n  9:00  a.m.  and  4:00  p.m. 
Eastern  Time,  Monday  through  Friday, 
exc:ept  Federal  holidavs. 

(3)  By  fax  to:  (202)  000-3475. 
Attention:  Angela  Roberts,  Associate 
Director 

(4)  Electronically  through 
www’.regnlations.gov.  Individuals  who 
use  a  telec:onnnunication.s  devii.e  for  the 
deaf  (TTY-TDD)  may  call  1-800-833- 
3722  between  8:00  a.m.  and  8:00  ];.m. 
Eastern  Time,  Monday  through  Fridav- 
FOR  FURTHER  INFORMATION  CONTACT; 
Angela  Roh(;rts,  (202)  000-0822,  or  by 
email  at  aroherts@vns.gov. 
SUPPLEMENTARY  INFORMATION:  CNC.S  is 
particularly  interested  in  comments 
that: 

•  Evaluatt;  whether  the  pro])o.sed 
collection  of  information  is  ueces.sarv 
for  the  ])roper  performance  of  the 
functions  of  CNCS,  including  whether 
the  information  will  have  ])ractical 
utility: 

•  Evaluate  the  accuracy  of  tin; 
agency’s  estimate  of  the  burden  of  the 
])roj)o.sed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  (juality,  utility,  and 
claritv  of  the  information  to  he 
collected:  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  tho.se  who 
are  expected  to  resjjond,  including  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  t(;chni(iues  or 
other  forms  of  information  technology 
(e.g.,  jxermitting  electronic  submi.ssions 
of  respon.ses). 

Hnckground 

.Senior  (]or|)s  adopted  new.  r(;(|uir(;d 
])erformauce  measures  for  its  programs 
h{;ginning  in  Ei.scal  Year  2013.  Under  a 
.s(;parat(;  information  collection 
approval,  two  Independent  Living 
Performance;  Measur(;s  .Surv(;ys  wi;re 
cleared  for  u.se  by  grantees  of  the  .Senior 
Uomijanion  Program  (reciuired)  and  the 
R.SVP  Program  (optional).  All  .Senior 
Uom])anion  Program  grantees  are 
r(;(iuired  to  use  the  previously  cleared 
surveys  to  solicit  outcome  data  from 


i:lients  and  caregivers  serv(;d  hv  .S(;nior 
(]om])aniou  volunteers.  The  information 
collection  instrument  jjrojjosed  in  this 
Notice  will  serve  as  the  r(;c]uir(;d 
t(;mi)late  for  grantees  to  us<;  to  provide 
two  lev(;ls  of  information:  (1)  A  row  on 
the  s])readsheet  tem])lat(;  corresponding 
to  each  individual  client,  without  anv 
])ersoual  information  that  could  ideiitifv 
the  individual;  and  (2)  aggregate  project 
level  ])erformance  measures  data  for 
submission  to  UNCkS.  ('irante(;s  will 
complete  the  template,  bv  transcribing 
information  from  the  individual  surveys 
completed  by  the  clients  and  caregivers 
served  by  .Senior  Uom])anion  volunteers 
(reepured)  and  R.SVP  volunteers 
(optional)  to  the  s])readsheet  tem])late. 

Current  Action 

This  is  a  new  information  collection 
retpiest.  The  jnopo.sed  standardized 
si)readsheet  will  im;orj)orate  all 
(lue.stions  li.sted  on  the  currently 
apjjroved  Independent  Living 
Performanci;  M(;asures  .Surveys  for  both 
clients  and  caregivers.  Respondents  will 
aggregate  data  on  the  pro])osed 
spreadsheet  for  submission  to  C'NC.S. 

Type  of  Beview:  N(;w. 

/\gf;7?f;v;  Cor])oration  for  National  and 
Community  .Service. 

Title:  lndep(;nd(;nt  Living  .Surv(;ys 
Performanci;  Measur(;s  Aggregation 
Tool. 

OMB  Ninnher:  Nom;. 

Agenvv  Ninnher:  None. 

Affected  Bnhiic:  All  grantees  of  the 
.Senior  Companion  Program.  Crantees  of 
the  R.SVP  Program  that  voluntarily 
ado])t  the  Performance  Measures 
.Survevs. 

Total  Bespondents:  350. 

Freqnencv:  Annual. 

Average  Time  per  Besponse:  Aveniges 
7  hours. 

Estimated  Total  Barden  Honrs:  2,450. 

Total  Barden  dost  (capital/startnp}: 
None. 

Total  Barden  Cost  (operating/ 
nunntenance):  None. 

Comments  submitted  in  res|)onse  to 
this  notice  will  he  summarized  and/or 
included  in  the  r(;(iu(;st  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  reipiest;  they  will 
also  become  a  matter  of  public  record. 

ttiiled:  laiuiarv  30.  2013. 

Erwin  Tan, 

Senior  Corps. 
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BILLING  CODE  6050-SS-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

[Docket  ID  D0D-2013-OS-OOI6] 

Manual  for  Courts-Martial;  Proposed 
Amendments 

agency:  joint  .Service  Committee  on 
Military  justice  (j.S(^),  DoD. 

ACTION:  Annual  Review  of  the  Manual 
for  Court.s-Martial,  United  .States. 


SUMMARY:  Pursuant  to  Executive  Order 
12473 — Manual  for  (k)url.s-Martial, 
United  States,  1984,  and  Department  of 
Defense  Directive  5500.17,  Role  and 
Responsibility  of  the  joint  .Service 
Committee  (j.SC)  on  Military  justice,  the 
j.SC  is  conducting  an  annual  review  of 
the  Manual  for  Courts-Martial  (MCM), 
United  .States. 

The  committee  invites  members  of  the 
public  to  sugge.st  changes  to  the  Manual 
for  Courts-Martial.  Plea.se  provide 
suj)j)orting  rationale  for  any  pro})osed 
cliang(;.s. 

DATES:  Propos(;d  changes  mu.st  be 
r(;ceived  no  later  than  April  8.  2013. 

ADDRESSES:  You  may  submit  comments. 
identifi(;d  by  docket  numl)(;r  and  title, 
by  any  of  the  following  methods; 

•  Federal  elhdemaking  Porhd:  http:// 
WWW.  regulations. gov. 

Follow  the  instruc.tions  for  submitting 
comments. 

•  Mail:  Federal  Docket  Management 
.System  Office.  4800  Mark  Center  Drive. 
East  Tower.  .Suite  02C09.  Alexainlria. 
VA  22350-3100. 

Instructions:  All  submissions  received 
mu.st  include  the  agency  name  and 
docket  number  for  this  Federal  Register 
document.  The  general  policy  for 
comments  and  other  submi.ssions  from 
members  of  the  jnil)lic  is  to  make  the.se 
suhmi.ssions  available  for  ])ul)lic 
viewing  on  the  Internet  at  http://www. 
regiiIations.gov  iis  they  are  received 
without  change,  including  any  personal 
identifiers  or  contact  information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Major  Daniel  (k  Mamher,  (diief  of  joint 
.Service  Policy  and  L{;gi.slation  .Section, 
Air  Force  Military  justice  Division. 
AFLOA/jAjM,  1500  VVe.st  Perimeter 
Road.  .Suite  1130,  joint  Base  Andrews, 
Maryland  20702.  240-012-4828,  email 
jsc  pul)lic_connnents@pentagon.af.miL 
I)at(;(l:  Eehniarv  1. 2013. 

Aaron  Siegel, 

Allernote  OSI)  Federal  Register  Liaison 
Officer.  Department  of  De  fense. 
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DEPARTMENT  OF  EDUCATION 

[Docket  No.  ED-201 3-ICCD-0009] 

Agency  Information  Collection 
Activities;  Comment  Request;  Private 
School  Universe  Survey  2013-16 

agency:  IJeparlnient  ol  Fdacation  (IdJ). 
Institute  of  Kducation  .Sciences  (IF.S). 
action:  Notice. 

SUMMARY:  In  accordance  with  the 
Pajierwork  Reduction  Act  oi  (44 
l).,S.(;.  chapter  3.501  at  saq.).  KD  is 
pro])osinga  revision  ot  an  existing 
information  collection  ol  a  previously 
a])])roved  inibrniation  collection. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  Aijril  8. 
2013. 

ADDRESSES:  Comments  submitted  in 
response  to  this  notice  shoidd  h(! 
submitted  electronically  through  the 
Federal  eRulemaking  Portal  at  http:// 
\\\\’\\’.ra<>iil(it ions.gov by  selecting 
Docket  ID  ninnhiir  FD— 2013-iC(iD-0000 
or  via  postal  mail,  cominmcial  delivery, 
or  hand  deliverv.  Please  note  that 
comments  submitted  hv  fax  or  email 
and  those  submitted  after  the  c;omment 
p(!riod  will  not  he  accepted.  Written 
r(!(pi(!st.s  for  information  or  comments 
siihmittcul  by  ])ostal  mail  or  deliverv 
should  he  addressed  to  the;  Director  of 
the  Information  (Collection  (Chxirance 
Division.  l)..S.  Department  of  Fdneation, 
400  Marvland  Avenue  ,S\V..  hP).  Room 
2Fn7.  VVa.shington.  DC  20202-4537. 

FOR  FURTHER  INFORMATION  CONTACT: 
Idectronically  mail 
ICDockelMgr@ed.gov.  Plea.se  do  not 
.s(!nd  comments  here. 

SUPPLEMENTARY  INFORMATION:  The 
D(!])artment  of  Education  (ED),  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA)  (44  l]..S.(C. 
350(i(c)(2)(A)).  j)rovides  the  general 
public  and  Federal  agencies  with  an 
opportunity  to  comment  on  pro])osed, 
revised,  and  continuing  collections  of 
information.  This  heljjs  the  Department 
assess  the  impact  of  its  information 
collection  reepnrements  and  minimize! 
the  public's  niporting  burden.  It  also 
hel|)s  the  public  nnder.stand  the 
Department's  information  collection 
nupiiriiinents  and  provide  the  reupiested 
data  in  the  desired  format.  fiD  is 
.soliciting  comments  on  the  |)ro])o.sed 
information  e;ollection  reepie.st  (IC.R)  that 
is  described  below.  The  Deipartment  of 
Education  is  e.sj)ecially  interested  in 
])nhlic  comment  addre.ssing  the 
following  i.ssnes:  (1)  Is  this  colhiction 
nece.ssary  to  the  proper  functions  of  the 
De])artment;  (2)  will  this  information  h(! 
processed  and  used  in  a  timely  manner; 
(3)  is  the  estimate  of  burden  accurate: 


(4)  how  might  the  Departnuiiit  enhance 
thecpiality,  utility,  and  clarity  of  the 
information  to  he  collect(!d;  and  (5)  how 
might  the  D(!i)artment  minimizi!  tlu! 
burden  of  this  coll(!ction  on  the 
r(!spondents.  including  through  the  use 
of  information  technologv.  I’hiase  note 
that  written  comments  rec(!iv(!d  in 
r(!.spon.se  to  this  notice!  will  he 
consid(!red  ])nhlic  records. 

Title  of  (iollaction:  Private  .School 
I  Ini  ver.se  .Survey  201 3-19. 

OMB  (iontrol  Ninnhar:  1850-0041. 

Type  of  Baviaw:  n  r(!vi.sion  of  an 
existing  information  collection  of  a 
previously  api)roved  information 
collection. 

Baspondants/Affactad  Public:  Private 
Sector. 

Tot(d  Estiinotad  Nund)ar  of  Anmud 
Basponsas:  25,507. 

Total  Estimated  Number  of  Annacd 
Burden  Hours:  0,410. 

Abstract :'l'he  Private  .School  Universe 
.Survey  (P.S.S)  is  the  NU.E.S  collection  of 
basic  data  from  the  universe  of  ])rivate 
(!lementary  and  secondarv  schools  in 
the  l!nit(!d  .Stati!.s.  The  P.SS  is  de.sign(!d 
to  gatlu!!'  hi(!nnial  data  on  the!  total 
nnmher  of  ])rivate  .schools,  teach(!rs.  and 
stiul(!nts,  along  with  a  varieUv  of  r(!lat(!d 
data,  including:  r(!ligion,s  orientation; 
grade-levels  taught  and  size  of  school; 
h!ngth  of  school  year  and  of  school  day; 
total  student  enrollment  by  g(!nder  (K- 
12);  number  of  high  school  graduates; 
whether  a  school  is  single-sexed  or 
coeducational;  nnml){!r  of  t(!achers 
em])loy(!d;  program  emphasis;  and 
existence  and  tyjje  of  its  kindergarten 
program.  The  P.S.S  includes  all  schools 
that  are  not  supported  j)rimarily  by 
public  funds,  that  ])rovide  cla.ssroom 
instruction  for  one  or  more  of  grades  K- 
12  or  com])arahle  ungraded  levels,  and 
that  have  one  or  more  teachers.  The  P.S.S 
is  also  used  to  create  a  universe  list  of 
])rivate  schools  that  can  hi!  u.sed  as  a 
sampling  frame  for  NUES  survevs  of 
])rivate  schools.  No  substantive  changes 
have  h(!(!n  made  to  thi!  survey  or  its 
procedures  since  its  last  a])i)roved  P.S.S 
2010-13.  This  clearance  is  for  the  2013- 
14  and  2015-10  P.S.S  data  collections, 
and  the  2015-10  l^.S.S  list-  and  area- 
frame  building  operations. 

Dated:  Fiiliniarv  1.  201  :t. 

Kale  Mullan, 

Acting  Diivciar,  Information  (loUcction 
(ilearance  Division.  Privacy.  Information  and 
llecords  Management  Services.  Office  of 
Management. 
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BILLING  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

National  Board  for  Education 
Sciences;  Meeting 

AGENCY:  U.S.  Dei)artment  of  Education, 
Institute  of  Education  .Sciences. 

ACTION:  Notice  of  an  open  meeting. 

SUMMARY:  This  notice  sets  forth  thi! 
schedule  and  iiropo.sed  agenda  of  an 
ni)coming  miuding  of  the  National  Hoard 
for  Education  .Sciences.  The  nolici!  also 
describes  the  functions  of  the 
(iommittee.  Notic:e  of  this  meeting  is 
r(!(pured  by  .Section  l()(a)(2)  of  the 
Federal  Advisory  (iommitlei!  Act  and  is 
intended  to  notify  the  jnihlic  of  their 
o])portunity  to  attend  thi!  meeting. 

DATES:  February  22,  2013. 

TIME:  8:30  a.m.  to  5:00  i).m.  Eastern 
Standard  Time. 

ADDRESSES:  80  F  Street  NW..  Room  100, 
Wa.shington,  D(i  20001. 

FOR  FURTHER  INFORMATION  CONTACT:  Elbe 
Pelaez,  555  New  jersey  Avenue  NW, 
Room  000  E,  Washington,  DU  20208; 
l)hone;  (202)  219-0044:  fax;  (202)  219- 
1402:  email:  EIIie.Pelaez@ed.gov. 
SUPPLEMENTARY  INFORMATION:  'fhe 
National  Hoard  for  Education  .Sciences 
is  authorized  by  .Section  110  of  the 
I'iducation  Scienc.es  Reform  Act  of  2002 
(I'iSRA).  20  ll.S.C.  9510.  The  Hoard 
advi.ses  the  Director  of  the  Institute  of 
I'idncation  Sciences  (lES)  on.  among 
other  things,  the  establishments  of 
activities  to  he  sn])])orted  hv  the 
Institute,  on  the  funding  for  aii])licalions 
for  grants,  contracts,  and  cooperative 
agreements  for  research  after  the 
completion  of  peer  review,  and  reviews 
and  evaluates  the  work  of  the  Institute. 

Oil  February  22,  2013,  starting  at  8:30 
a.m..  the  Hoard  will  approve  the  agenda 
and  hear  remarks  from  the  NHE.S  Chair. 
Hridget  Terry  Long.  )ohn  Easton, 

Director  of  lE.S,  will  swear  in  one  newly 
appointed  Hoard  member  and  four 
reappointed  Hoard  members.  )ohn 
Easton  and  the  Commissioners  of  lE.S’s 
national  centers  will  then  give  an 
overview  of  recent  develo])ments  at  lES. 

From  10:00  to  11:15  a.m..  Hoard 
members  will  hear  from  )ohn  Easton 
about  new  lE.S  Research  Programs.  After 
o])ening  remarks  from  Dr.  Easton,  the 
Hoard  members  will  particijiate  in 
ronndtahle  di.scussion.  A  break  will  take 
place  from  11:15  to  11:30  a.m. 

From  11:30  a.m.  to  1:00  ]).m..  the 
Hoard  will  consider  what  the  common 
core  of  state  standards  means  for 
education  and  lE.S.  Following  opening 
])resentations  by  Richard  Laine, 
Education  Division  Director  at  the 
National  Covernors  Association  Center 
for  Hest  Practices,  and  Carmel  Martin, 
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Assi.stant  Secretary  for  I’lanning, 
I'A'aluation  and  Policy  Develo])inent  at 
the  U.S.  Department  of  l']ducation. 
board  members  will  engage  in 
roundtable  discussion  of  the  issues 
raised.  Tbe  meeting  will  bnnik  for  Inncb 
from  1 :()()  to  2:00  p.m. 

Tbe  Board  meeting  will  resume  from 
2:00  to  3:00  p.m.  for  tbe  members  to 
discuss  tbe  to])ic.  “'fbe  Role  of  tbe 
Researclu!!'  in  Dissemination.”  After 
opening  remarks  by  Amber  Winkler, 
Research  Dir(;ctor  at  Thomas  B. 

Fordbam  Institute,  and  Ruth  Neild. 
(Commissioner  of  tbe  National  (Center  for 
I'Cducation  Evaluation,  tbe  Board  will 
engage  in  romultabb!  disi;n.ssion  of  tbe 
topic. 

From  3:00  to  4:00  ]).m..  tbe  Board  will 
consider  tbe  topic.  ‘‘lES  and  tbe  Major 
I'Cducation  Research  Associations.”  Kris 
(liitierrez  and  luditb  Singer.  NBES 
members,  will  provide;  tbe  o])ening 
remarks  and  roundtable  eliscussion  will 
take  j)lai:e  after. 

An  afternoon  break  will  occur  from 
4:00  to  4:1.5  p.m. 

From  4:1,5  to  4:45  p.m..  tbe  Board  will 
discuss  tbe  Board’s  Exe.'cutive  Dir(;ctor 
])osition  and  tbe  2013  Annual  Rejjort. 
This  discussion  will  be  led  by  Bridget 
Terry  Fong,  NBES  (Chair,  and  John 
Easton. 

Between  4:45  and  5:00  p.m.,  there 
will  be  closing  remarks  and  a 
consideration  of  next  .ste]).s  from  tbe  lES 
Director  and  NBE.S  (Chair,  with 
adjournment  .scheduled  for  5:00  p.m. 

There  will  not  be  an  oi)portunitv  for 
])ublic  comment.  Ilowev(;r.  members  of 
tbe  public  are  encouraged  to  submit 
written  comments  related  to  NBES  to 
I'Cllie  Pelaez  (see  contact  information 
above).  A  final  agenda  is  available  from 
Elbe  Pelaez  (see  contact  information 
above)  and  is  posted  on  tbe  Board  Web 
site  http://ws.ed. gov/ diwctoi'/haciid/ 
ugendus/index.asp.  Individuals  who 
will  need  accommodations  for  a 
disability  in  order  to  attend  tbe  meeting 
(e.g.,  interpreting  services,  assistance 
listening  devices,  or  materials  in 
alternative  format)  should  notify  Elbe 
Pelaez  no  later  than  Februarv  8.  We  will 
att(;m])t  to  meet  r(;(iu(;.sts  for 
ac:connnodation.s  after  this  date  but 
cannot  guarantee  their  availability.  'I’be 
meeting  site  is  accessible  to  individuals 
with  disabilities. 

Records  are  ke])t  of  all  Board 
proceedings  and  are  available  for  ])ubbc 
ins])(;ction  at  555  New  jersev  Avenue 
NW,  Room  602  K.  Washington.  D(C 
20208,  from  tbe  hours  of  9  a.m.  to  5 
p.m..  Eastern  Standard  'rime  Monday 
through  Friday. 

Electronic  /\ccess  to  This  Document: 
You  may  view  this  document,  as  well  as 
other  documents  of  this  Department 


published  in  tbe  Federal  Register,  in 
text  or  Adobe  Portable  Docnm(;nt 
Format  (PDF)  on  tbe  lnt(;rnet  at  tbe 
following  site:  www.ed. gov/news/ fed- 
register/ index,  hi  ml 

'I’o  u.se  PDF  you  must  have  Adobe; 
Acrobat  Read(;r,  which  is  available  fr(;e 
at  this  site;.  If  you  have  (luestions  about 
using  PDF,  call  tbe  IJ..S.  (Covernment 
Printing  Office  ((CPO),  toll  fr(;e  at  l-8()0- 
512-1800:  or  in  tin;  Washington,  D(C 
area  at  (202)  512-0000. 

Note:  The  olTicial  version  of  lliis  (loe:uinent 
is  die  (locuinent  piililisluid  in  die  Federal 
Register.  Free  Inlernel  access  to  tins  olficial 
edition  of  the  Federal  Register  and  the  (’.ode 
of  Federal  Regulations  is  available  on  (IPO 
Access  at:  n  ww’.gpodccass.gov/iwni/ 
index. Iilml 

|ohii  Q.  Faston, 

Director.  Insliinte  oj  Education  Science. 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Biomass  Research  and  Development 
Technical  Advisory  Committee 

agency:  Offico  of  Energy  I'dficioncy  and 
RonowabU;  hinurgy.  Depart  moni  of 
Energy. 

ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  This  notice  announces  an 
open  meeting  of  tbe  Biomass  Research 
and  Dev(;lopment  Technical  Advi.sorv 
(kimmittee.  Tbe  Federal  Advi.sorv 
(Committee  Act  (Pub.  L.92-4()3,  88  Stat. 
770)  retpiires  that  this  document  be 
])ubb.sbed  in  tbe  Federal  Register. 

DATES: 

February  27,  2012  1:00  j).m.-8:30  ]).m. 
Februarv  28,  2012  9:00  a.m. -5:00  p.m. 
ADDRESSES:  American  (feo]ibvsical 
Union,  2000  Florida  Avenue  NW. 
Washington,  DO  20009. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elliott  Levine,  Designat(;d  Federal 
Officer,  Office  of  Energy  Efficiency  and 
Remiwable  Energy,  U..S.  Dejiartment  of 
Energy,  1000  Independence  Avenue 
SW,  \Va.sbington.  DO  20585;  Email; 
Elliott. Ij;vine@ee.doe.gov  or  Rov  'I’ilev  at 
(410)  997-7778  ext.  220;  Email:' 
rtiiev@hcs-hq.com. 

SUPPLEMENTARY  INFORMATION: 

Pnr})ose  ol  Meeting:  To  jirovide 
advice  and  guidance  that  promotes 
research  and  development  leading  to  tbe 
production  of  biobased  fuels  and 
bioba.sed  products. 

Tentative  Agenda:  Agenda  will 
include  tbe  following: 


•  Ujidate  on  II.SDA  Biomass  R&D 
Activities 

•  Update  on  DOE  Biomass  RkD 
Activities 

•  Overview  of  DOE  and  U.SDA  RKD 
Prognims 

•  Overview  of  Other  Biomass  RKD 
Agency  Programs 

Public  Participation:  In  kee|)ing  with 
lirocedures,  membtirs  of  tbe  public  are 
welcome  to  observe  tbe  business  of  tbe 
Biomass  Research  and  Development 
'recbnical  Advisory  (Committee.  To 
attend  tbe  meeting  and/or  to  make  oral 
statements  regarding  any  of  tbe  items  on 
tbe  agenda,  you  must  contact  Elliott 
Levine  by  email  at 

Eiiiott.Levine@ee.doe.gov  or  Rov  Tilev  :it 
(410)  997-7778  ext.  220;  Email:' 
rtile\'@hcs-hq.com  at  b;ast  5  business 
days  prior  to  tbe  meeting.  Members  of 
tbe  public  will  be  heard  in  tbe  order  in 
which  they  sign  up  at  tbe  bi;ginning  of 
tbe  meeting.  Reasonable  provision  will 
be  made  to  include  tbe  scheduled  oral 
.statements  on  tbe  agenda,  'flu;  Uo-ebairs 
of  tbe  Ciommittee  will  nnike  every  (;ffort 
to  bear  tbe  views  of  all  interest(;d 
|)arties.  If  you  would  like  to  file  a 
written  statement  with  tbe  Uommittee, 
you  may  do  so  either  before  or  after  tbe 
meeting.  Tin;  (io-ebairs  will  conduct  tbe 
meeting  to  facilitate  tbe  orderlv  conduct 
of  business. 

Minutes:  Tbe  minutes  of  tbe  meeting 
will  be  available  for  public  review  and 
copying  at  tbe  following  Web  site: 
http://hiomasshoard.gov/committee/ 
meetings. id  mi. 

Issued  at  Washington.  DU.  on  )annary  30. 
2013. 

La  Tanya  R.  Butler, 

D(‘l)nty  (Committee  .Management  Officer. 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  IC1 3-1 0-000] 

Commission  Information  Collection 
Activities  (FERC  Form  6-Q);  Comment 
Request;  Extension 

agency:  F(;deral  Energy  Regulatory 
Uommission. 

ACTION:  Notice  of  information  collection 
and  re(]U(;st  for  comments. 

SUMMARY:  In  compliance  with  tbe 
r(;(|uirements  of  tbe  Paperwork 
Reduction  Act  of  1995,  44  U.S.(L 
35()8(c)(2)(A),  tbe  Federal  Energy 
Ri;gnlatorv  (-ommission  ((iommission  or 
FERC)  is  .soliciting  jniblic  comment  on 
tbe  currently  apjiroved  information 
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collection,  FERd  Form  (i-Q.  Quarterly 
Financial  Report  oi Oil  Pipeline 
dompanies. 

DATES:  C'.oinments  on  the  collection  of 
information  are  due  April  H,  2013. 
ADDRESSES:  You  may  submit  comiiKmts 
(idcmtified  by  Docket  No.  Kil  3-l()-()()()) 
by  either  of  the  follo\vin<>  methods: 

•  eF/7//j<>  (li  (hnuuission's  It’e/j  .S/fe; 
htll)://n\\’\\'.  fore. ^ov/docs-fi  ling/ 
ofiling.dsf) 

•  Xhiil/Hand  Dolivorv/Courior: 

Federal  Energy  Regulatory  dommi.ssion. 
.Secretary  of  the  (Commission.  888  First 
.Stniet  NE..  Washington.  D(C  20428. 

Instructions:  AW  submissions  must  he 
formatted  and  filed  in  accordance  with 
suhmi.ssion  guidelines  at:  httj):// 
n  ’u  'll',  fore,  go  v/holp/snhin  ission- 
gnido.asp.  For  u.ser  assistance  contact 
FERC;  Online  Support  by  email  at 
foreonIinosnf)port@fore.go\’,  or  hv  phone 
at:  (888)  208-3878  (toll-free),  or  (202) 
.502-8().5‘)  tor  TTY. 

/locke/:  Users  interested  in  receiving 
automatic  notification  of  activity  in  this 
docket  or  in  viewing/downloading 
comments  and  issuances  in  this  docket 
mav  do  so  at  btt p://\v\\  \v. fore. gov/ does- 
filing/  does-  fi  li  ng.asj). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Hrown  may  he  reached  by  email 
at  l')utuC'Aouruneo@yEl\C.gov.  ti;le])hone 
at  (202)  .502-8()83.  and  hix  at  (202)  273- 
0873. 


SUPPLEMENTARY  INFORMATION: 

Title:  l'’ERd  k'orm  (i-Q  (Quarterly 
Financial  Rejiort  of  Oil  Pi])(!line 
dompanies). 

OMB  Control  A'o.;  1002-0208. 

Type  of  Boqnost:  Three-year  extension 
of  the  FERCC  Form  8-Q  information 
collection  reipiirements  with  no  changes 
to  the  current  reporting  reipiirements. 

Ah.s/ruc/;  Under  the  Interstate 
(Commerce  Act  (KCA),'  the  (Commission 
is  authori/ed  and  emimwered  to  make 
investigations  and  to  collect  and  rec:ord 
(lata  to  the  extent  FER(C  may  consider  to 
he  neces.sary  or  useful  for  the  purpose 
of  carrying  out  the  provisions  of  the 
KCA.  FER(C  mu.st  ensure  just  and 
reasonable  rates  for  transportation  of 
crude  oil  and  jietroleum  products  by 
])ipelines  in  interstate  commerce. 

The  (Commission  us(!.s  the  information 
collected  by  FERCC  Form  8-Q  to  carry 
out  its  responsibilities  in  imjilementing 
the  statutory  provisions  of  the  Id.A  to 
include  the  authority  to  prescribe  rules 
and  regulations  concerning  accounts, 
records  and  memoranda,  as  necessarv  or 
appropriate.  Financial  accounting  and 
niporting  jirovides  necessary 
information  concerning  a  coinjiany’s 
pa.st  performance  and  its  future 
prosjiects.  Without  reliable  financi;d 
statements  prejiared  in  accordance  with 
the  (Commission’s  Uniform  .System  of 
Accounts  and  related  regulations,  tin; 
(Commission  would  he  unable  to 


accurately  determine  the  costs  that 
relate  to  a  ))articular  time  period, 
service,  or  line  of  husine.ss. 

'The  (Commission  uses  data  from  the 
l’ER(C  I’orm  (i-Q  to  assist  in:  (1) 
lm])lementation  of  its  financial  audits 
and  programs.  (2)continuous  review  of 
the  financial  condition  of  regulated 
comjianies.  (3)assessment  of  energy 
markets,  4)rate  ])roceedings  and 
economic  analyses,  and  (.5)research  for 
use  in  litigation. 

Financial  information  re])orted  on  the 
(luarterly  FERCC  Form  (i-Q  ])rovides 
FER(C,  as  well  as  custonuas,  investors 
and  others,  an  imjiortant  tool  to  help 
identify  emerging  trends  and  i.ssues 
affecting  jurisdictional  entities  within 
the  energy  industry.  It  akso  provides 
timely  disclosures  of  the  impacts  that 
new  accounting  standards,  or  changes  in 
exi.sting  standards,  have  on 
jurisdictional  entiti(is,  as  well  as  the 
economic  eff(!cts  of  significant 
transactions,  events,  and  circumstances. 
The  reporting  of  this  information  by 
jurisdictional  entities  assists  the 
(Commission  in  its  analysis  of 
jirofitahility,  (d’ficicmcy,  risk  and  in  its 
ovendl  monitoring. 

Type  of  Bospondonts:  Oil  Ihjielines. 

Hstiinuto  of  Annind  Burden:-  The 
(Commission  estimates  the  total  Public 
Reporting  Burden  for  this  information 
collection  as: 


FERC  Form  6-Q— Quarterly  Financial  Report  of  Oil  Pipeline  Companies 


Number  of  respondents 

Number  of 
responses  per 
respondent 

Total  number 
of  responses 

Average 
burden  hours 
per  response 

Estimated  total 
annual  burden 

(A) 

(B) 

(A)x(B)=(C) 

(D) 

(C)x(D) 

155  . 

(D)  . 

3 

465 

150 

69,750 

The  total  estimated  annual  co.st 
burden  to  respondents  is  84 .882, .500 
|89,75()  hours  *  $7()/hour  *  = 

.84. 882. .500 1 . 

fC(n7n?ie/j/s;  CComments  are  invited  on: 

(1)  Whether  the  colhiction  of 
information  is  necessarv  for  the  proper 
|)erformance  of  the  functions  of  the 
Uommission,  including  whether  the 
information  will  have  practical  utility: 

(2)  the  accuracy  of  the  agency's  estimate 
of  the  burden  and  cost  of  the  collection 
of  information,  including  the  validity  of 
the  methodologv  and  assumptions  used; 

(3)  ways  to  enhance  the  (piality,  utility 
and  clarity  of  the  information  collection: 


and  (4)  ways  to  minimize  the  burden  of 
th(!  collection  of  information  on  tho.se 
who  are  to  respond,  including  the  u.se 
of  automated  colhiction  techniciues  or 
other  forms  of  information  technology. 

Dated:  )amiarv  .'U).  2013. 

Kimlierly  D-  Bose, 

Soen'turv. 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPI  3-53-000] 

Northern  Natural  Gas  Company;  Notice 
of  Application 

Take  notice  that  on  januarv  18,  2013, 
Northern  Natural  Uas  (iompany 
(Northern),  1111  South  l()3rd  .Street, 
Omaha.  Nebraska  88124,  filed  in  Docket 
No.  UPl  3-53-()()(),  an  a|)])lication 
))ursuant  to  section  7(c)  of  the  Natural 
Uas  Act  (NUA),  to  amend  its  certificate 


'4(1  IL.S.C.  Part  I.  .Section  20.  .">4  .Stal.  (110. 

-The  Connnission  detines  Inirden  as  (he  total 
lime,  ellorl.  or  llnancial  resources  expended  hv 
persons  to  generate,  maintain,  retain,  or  disclose  or 


provide  inlormation  to  or  lor  a  loideral  aj>enc\'.  I'Or 
Inrther  explanation  of  what  is  included  in  the 
inlormation  collection  hnrden.  relerence  .'i  Code  ol 
Federal  Regulations  i:t20.:i. 


'l'T’20i:t  lislimaled  Average  lloiirlv  Cost  |)er 
I'FRC  F'I'l':.  including  salarv  +  henelils. 
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of  |)iil)li{:  convenience  and  necessity  to 
authorize  it  to  construct  and  operate 
facilities  to  offload  li(|iiefie(l  natural  gas 
(LNG)  at  its  darner  LNd  .storage  facility 
(darner  Plant)  for  oi)erational  use 
throughout  Northern's  system,  liquefy 
and  deliver  bN(i  to  third  parties  on  an 
interrupt  ihle  basis  from  its  darner  Plant 
and  ap])roval  of  the  associated  tariff 
slunds.  all  as  more  fully  s(;t  forth  in  tin; 
a])plication  which  is  on  file  with  the 
dommission  and  open  for  public 
inspection. 

Any  (piestions  regarding  the 
a])plications  should  h(!  directed  to 
Michael  T.  Loefiler,  Sr.  Director, 
dertificates.  Media  and  External  Affairs. 
Northern  Natural  das  dom]3any,  1111 
South  103rd  Street.  Omaha.  Nebraska 
(i8124,  or  call  402-308-7103:  or  by 
calling  Donna  Martens.  Senior 
Regulatory  Analyst  at  402-308-7138. 

Pursuant  to  section  157.0  of  the 
dommission’s  rules,  18  dFR  157.0, 
within  00  days  of  this  Notice  the 
dommission  staff  will  either:  com])lete 
its  environmental  assessment  (EA)  and 
place  it  into  the  (Commission’s  public 
r(!Cord  (eLihrary)  for  this  proceeding:  or 
issiu!  a  Notice  of  Schedule  for 
Environmental  Review.  If  a  Notice;  of 
Schedule  for  Environm(;ntal  Review  is 
issued,  it  will  indicate,  among  other 
milestones,  the  anticipated  date;  ie)r  the; 
deanmissie)!!  stidTs  issuane;e;  e)f  the;  final 
e;nvire)nme;ntal  impae:t  .statement  (EEIS) 
e)r  EA  fe)r  this  preipe)sal.  The  filing  e)f  the; 
EA  in  the;  de)mmissie)n’s  puhlie;  re;e:e)rel 
leer  this  pre)e;e;eeling  or  the  issuane:e;  of  a 
Ne)tie;e  e)f  Scheelule  leer  Envire)nme;ntal 
Re;vie;w  will  .serve  te)  nedify  feeleaal  anel 
.state  agencies  e)f  the;  timing  for  the 
e:e)m])le;tie)n  e)f  all  ne;e:e;ssarv  re;views,  anel 
the;  suhse;e]uent  need  to  ce)mi)le;te  all 
fe;ele;ral  authorizatie)ns  within  90  elays  of 
the  elate  e)f  issuane:e  of  the  Gommis.sie)n 
.staff’s  FEES  or  EA. 

There;  are  two  ways  te)  he;e:e)me; 
inve)lveel  in  the;  (Ce)mmissie)n’s  review  of 
this  project.  Fir.st.  any  j)erse)n  wishing  to 
e)htain  le;gal  status  by  he;e:e)ming  a  party 
to  the  ])re)ce;e;elings  feer  this  j)re)je;e;t 
she)ulel,  on  or  before  the;  e:e)mment  elate 
.stateel  hele)w,  file;  with  the;  Feeleral 
Energy  Re;gulatory  deemmissieni,  888 
First  Street  NE.,  Washingteen.  Dd  20420. 
a  motieni  te)  intervene;  in  ae:e:e)relane:e 
with  the;  re;e]uire;me;nts  e)f  the; 
de)mmi.ssie)n’.s  Rules  e)f  Prae:tie:e;  <mel 
lTe)e:e;elure;  (18  dFR  385.214  or  385.211) 
anel  the;  Re;gidatie)ns  uneler  the;  NdA  (18 
dl‘’R  157.10).  A  ])erse)n  obtaining  ])arty 
status  will  he;  i)lae:eel  e)n  the  se;rvie:e;  list 
maintaine;el  by  the;  Se;e:re;tarv  e)f  the; 
de)mmissie)n  anel  will  ree.eive  e:e)pie;.s  of 
all  ele)e;ume;nts  fileel  by  the  applie;ant  anel 
by  all  e)the;r  ])artie;.s.  A  i)arty  must  sid)mit 
7  e;opie;s  of  filings  maele;  with  the; 
de)mmissie)n  anel  must  mail  a  e:e)])v  to 


the  applie:ant  anel  te)  e;ve;ry  e)the;r  j)arty  in 
the;  ])re)e;e;e;eling.  Only  partie;s  te)  the 
|)re)e:e;e;eling  e;:m  ask  ie)r  e:e)urt  re;view  e)f 
dommissie)!)  e)rele;rs  in  the  pre)e;e;e;eling. 

He)we;ve;r,  ;i  pe;r.se)n  ele)e;.s  ne)t  have;  te) 
intervene;  in  e)reie;r  te)  have  e:e)mme;nts 
e:e)nsiele;re;el.  The;  se;e:e)nel  wav  te) 
])artie:ipiite;  is  by  filing  with  the; 

Se;e;re;tary  e)f  the;  (Ce)mmissie)n.  as  se)e)n  as 
])e)s.sil)le;,  an  eeriginal  anel  twe)  e:e)|)ie;s  e)f 
e:e)nnne;nts  in  suppeert  e)f  e)r  in  e)ppe)sitie)n 
te)  this  pre)jee:t.  The  (Ce)mmi.ssie)n  will 
e:e)n.siele;r  the;se;  e:e)mme;nt.s  in 
eletermining  the  appre)])riate  ae:tie)n  to  he; 
taken,  hut  the  filing  of  a  e;e)mme;nt  alone; 
will  ne)t  serve;  to  make;  the;  file;r  a  j)arty 
te)  the  pre)e:ee;eling.  The  de)mmissie)n’s 
rules  re;quire;  that  ])e;r.se)ns  filing 
e:e)mments  in  e)ppe)sitie)n  te)  the;  pre)jee;t 
])re)viele  e;e)])ie)s  of  their  preetests  only  to 
the  party  e)r  partie;s  eliree:tly  inveelveel  in 
the  ])re)te;st. 

Persons  whe)  wish  te)  e:e)mme;nt  e)nlv 
e)n  the;  envireenmental  review  e)f  this 
])re)je;e:t  .she)ulel  submit  an  e)riginal  anel 
two  e;e)])ie;s  e)f  their  e:e)mments  te)  the; 
Se;e;re;tary  e)f  the;  (Ce)mmissie)n. 
Envire)nme;ntal  e:e)mme;nte)rs  will  he; 
pl;ie:e;el  e)n  the;  de)mmi.s.sie)n’.s 
e;nvire)nme;ntal  mailing  list,  will  re;e:e;ive; 
e:e)i)ie;s  e)f  the;  eaivireenmental  ele)e:ume;nts, 
anel  will  he;  ne)tifie;el  e)f  me;e;tings 
asse)e:iate;el  with  the;  de)mmissie)n’s 
environmental  revie;w  ])re)e;e;.ss. 
Envireenmental  e:e)mmente)r.s  will  ne)t  he; 
re;eiiiire;el  te)  serve;  e;e)pie;s  e)f  fileel 
ele)e:mne;nls  een  all  e)ther  partie;s. 

He)we;ve;r,  the;  ne)n-])arty  e:e)mme;nte)rs 
will  ne)t  re;e;e;ive;  e:e)pie;s  e)f  all  ele)e;ume;nts 
fileel  by  e)the;r  partie;s  e)r  issueel  by  the; 
de)mmissie)n  (exe;e;j)t  lor  the;  mailing  of 
e;nvire)nme;ntal  ele)e;ume;nts  i.ssueel  hv  the 
donnnission)  anel  will  not  have;  the;  right 
te)  see;k  e:e)urt  re;vie;w  e)f  the; 

(Ce)mmissie)n’s  fiiiid  oreler. 

The;  dommissie)!)  strongly  ene:e)urages 
electre)nic  filings  e)f  e:e)mme;nts,  ])re)te;sts 
anel  inte;rventie)ns  in  lieu  of  paper  using 
the;  “eFiling"  link  at  http:// 
n'n’n'./ere;.gf)V.  Perseens  unable  te)  file 
e;lee:tre)nie;ally  shoulel  submit  an  original 
anel  7  ce)])ie;s  e)f  the:  ])re)te;.st  e)r 
interventie)!)  to  the  Fe;ele;ral  Energy 
Re;gulate)ry  dommi.ssie)!).  888  First  Stre;et 
NE.,  Washingte))),  Dd  20420. 

This  filing  is  ae;e;e;ssihle;  e)n-line;  at 
bttp://\v\v\v.ferc.}!,o\\  using  the: 
“eLihrary”  link  iinel  is  av.iilahle  leer 
re;vie;w  in  the;  dommissieen’s  Puhlie: 
Re;fe:re;ne:e;  Re)e)m  in  Washingte)]).  Dd. 
Theie;  is  iin  “e;.Suh.se:riptie)n”  link  e)n  the 
weh  site  that  enables  suhse:rihe;i's  te) 
re;e:e;ive  e;n)ail  ne)tifie:atie)n  when  a 
ele)e;un)e;!)t  is  aeleleel  te)  a  suhse:rihe;el 
ele)e:ke;t(s).  Fe)r  assistane;e;  with  any  FERd 
Online;  se;rvie:e,  ])le;ase  email 
FER(X)nluwSupp(n't@l(iVc.<^ov.  e)r  e;all 
(800)  208-3070  (toll  free).  Fe)r  TTY.  call 
(202) 502-8059. 


(X)nuiwnt  Date:  5:00  p.m.  Easte;rn 
Tinee;  e)n  Fe;hrua)'y  20.  2013. 

Deilcel:  ):iniiarv  3().  2013. 

Kiml)i;rlv  1).  Bose;. 

Seemtary. 

IKK  Doc.  2()i:)-()2,'j.')l  I'ihul  2-">-i:):  ft;4.'')  iiili| 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  739-034] 

Appalachian  Power  Company;  Notice 
of  Application  for  Amendment  of 
License  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

Ttike  ne)tie:e  th;it  the;  fe)lle)wing 
hyelre)e;le;e:trie:  applie:atie)))  has  been  fileel 
with  the;  deeneneissio))  a))el  is  available 
fe)r  puhlie;  inspe;e:tie)n: 

a.  Application  Type:  A])])lie;atie)n  to 
;m)e;nel  she)re;line;  manageaneaet  plan. 

1).  Pvoject  No:  73t)-034. 

e;.  Date  Filed:  )une:  27.  2012. 

el.  App/Zren)/;  A])])alae;hian  Peewer 
de)n)panv. 

e;.  Name  of  l^roject:  dl;iyte)r 
I  lvelre)e;le;e:trie:  Pre)je;e:t. 

f.  Location:  The.  (Clayteir  llyelre)e;le;e:trie: 
Pre)je;e:t  is  le)i:ate;el  em  the;  New  River  in 
Pulaski  dounty.  Yiiginia. 

g.  Filed  Farsnant  to:  Fe;ele;r;il  Pe)we;r 
Ae:t.  10  ll.S.d.  791a-825r. 

1).  Applicant  Contact:  Teie;sa  Reigers. 
An)e;rie:an  Elee:trie:  Power.  Hyelro 
deneratie)!).  P.O.  Be)x  2021.  Re)ane)ke.  VA 
24022-2121. (540)  985-2441. 

i.  FFHC  Contact:  Hillarv  Berlin  at 
(202)  502-8915.  e)r  eanail: 
hillan'.herlin@ferc.>>ov. 

j.  Deadline  for  filing  comments, 
motions  to  intervene,  and  protests: 
Mai-e:!)  4.  2013. 

All  ele)e:)U))e;])ts  neay  he;  fileel 
e;le;e:tronie:allv  via  the;  h)terne;t.  See;  18 
dFR  385.2001  (a)(l)(iii)  anel  the; 
instrue;tie)ns  e)))  the;  CCeemmission’s  Weh 
site  at  http:/ /www.ferc.gov/ docs-fiiiny,/ 
efiiing.asp.  deaeementers  e.an  suhn)it 
brief  e;e)n)n)e;nts  up  te)  0.000  cha)'ae:te;rs. 
withe)ut  pi'ie))'  )e;gi.stratie)n.  using  the; 
e:de)n)n)e;nt  sy.sten)  at  http:// 

WWW.  ferc.t’ov/docs- filing/ 
ecomment.asp.  Ye)u  must  ine:l!iele;  ve)ur 
nan)e  anel  e:e)ntae;t  infe)rmatie)n  at  the;  enel 
e)f  ye)ur  e:e)n)n)ent.s.  For  a.ssistane;e. 
ple;a.se;  e:e)ntae:t  FERd  Online;  Suppeert  at 
FFHC()nlineSnpport@ferc.}>ov  e)r  te)ll 
ire;e;  at  1-800-208-3070.  e)r  ie)rTTY. 
(202)  502-8059.  Althe)Ugh  the 
de)n)missie)n  sti'e)ngly  ene;e))irage;s 
e:k;e:tre)nic  filing,  ele)e:)m)ea)ts  n)ay  alse)  he 
papei'-fileel.  Te)  pape;r-file;,  n)ail  an 
e)riginal  a))el  seven  e:e)pies  te):  Se;e;re;tary. 
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Federal  Fiiergv  Regulatory  (A)m mission. 
888  First  Street  NF.,  Washington.  DC 
2()42().  Please  include  the  project 
nuinher  (P-735)-034)  on  any  comments, 
motions,  or  recommendations  tiled. 

The  (Commission's  Rules  ol  Practice 
and  Procedure  recpiire  all  iutervenors 
llling  documents  with  the  (Connni.ssion 
to  .serve  a  copy  of  that  document  on 
each  person  who.se  name  aj)pears  on  the 
oUlcial  service  li.st  for  the  i)roject. 
Further,  if  an  intervenor  Hies  comments 
or  documents  with  the  (Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particidar  re.source  agency,  they  must 
al.so  serve  a  cojw  of  the  tlocumeut  on 
that  resource  agency. 

k.  Description  of  Reifuesi:  As  recpiired 
by  article  414  of  the  December  27.  2011 
Order  Issuing  New  License. 

Appalac:hian  Power  fikul  a  request  to 
amend  the  approved  shoreline 
managmnent  plan  (SMP)  for  the  project. 
Sjjecifically.  article  414  recpiired 
amendments  to  provide  clarific;ation  on 
the  manner  in  which  section  2. .5. 4(22). 
regarding  dock  replacement  and 
maintenance,  and  any  similar  sections 
of  the  plan  are  to  he  implemented,  and 
to  |)rovide  a  de.scription  of  the  criteria 
and  justification  that  Appalachian 
Power  will  use  in  reviewing  a  recpiest 
for  a  variance  (section  3.3).  A  recpiest  to 
amend  other  sections  of  the  SMP, 
resulting  from  consultation  with  Friends 
of  (Claytor  Lake  to  resolve  other  issues 
with  the  j)lan.  is  also  included  in 
Appalachian  Power's  filing. 

l.  Locations  of  the  Application:  A 
copy  of  the  a])plication  is  available  for 
insjiection  and  reproduction  at  the 
(lommi.ssion's  Public  Reference  Room, 
located  at  888  First  Street  NE..  Room 
2A.  Washington,  D(;  20428.  or  by  calling 
(202)  502-8371.  This  filing  may  al.so  be 
viewed  on  the  Commission's  \Veb  site  at 
http://\v\v\Y.ferc.<^ov  using  the 
“eLihrary"  link.  Enter  the  docket 
nuinher  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
dotannent.  You  may  al.so  register  online 
at  http:/ /www. fere. ^ov/docs- filing/ 
esnhscription.as})  to  he  notified  via 
email  of  new  filings  and  issuances 
related  to  this  or  other  jiending  jirojects. 
For  assistance,  call  l-888-208-387()  or 
emai  1  FEl\COnlineSapport@ferc.go\\  for 
'Fl'Y.  call  (202)  502-8859.  A  cojiy  is  also 
available  for  inspection  and 
rejiroduction  at  the  addre.ss  in  item  (h) 
above.  Agencies  may  obtain  copies  of 
the  a])])lication  directly  from  the 
ap])licant. 

m.  Individuals  desiring  to  he  included 
on  the  (Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 


n.  (ionnnents.  Protests,  or  Motions  to 
InteiTene:  Anyone  mav  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
recpiirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211,  .214. 
respectively.  lu  determiniug  the 
appropriate  action  to  take,  the 
(Commission  will  consider  all  protests  or 
other  comments  filed,  hut  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  (Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  comments,  protests,  or 
motions  to  intervene  must  he  received 
on  or  before  the  specified  comment  date 
for  the  particular  a])])lication. 

o.  Piling  and  Service  of  Docinnents: 
Any  filing  must  (1)  Bear  in  all  cajiital 
letters  the  title  "COMMENT.S”, 
"PROTEST”,  or  "MOTION  TO 
INTERVENE”  as  apjilicahle:  (2)  set  forth 
in  the  heading  the  name  of  the  a])])licant 
and  the  project  number  of  the 
application  to  which  the  filing 
responds:  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  ])er.son 
commenting.  |)rotesting  or  intervening; 
and  (4)  otherwise  conqily  with  the 
re(]uirement.s  of  18  (CFR  385.2001 
through  385.2005.  All  comments, 
motions  to  intervene,  or  protests  must 
set  forth  their  evidentiary  basis.  Any 
filing  made  by  an  intervenor  must  he 
acconqianied  by  proof  of  service  on  all 
persons  li.sted  in  the  service  list 
prejiared  by  the  (Commission  in  this 
jiroceeding.  in  accordance  with  18  CFR 
385.2010. 

Dated:  laniiary  :tl .  201 
Kimlierly  D.  Bose. 

Secreldiy. 

II  R  Oiii:.  2(n:i-()2.''i74  Riled  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings 

Take  notice  that  the  CCommi.ssion  has 
received  the  following  Natural  Gas 
Pipeline  Rate  and  Refund  Reimrt  filings: 

Filings  Instituting  Proceedings 

Docket  Nuinhers:  RPl  3-489-000. 
Applicants:  Wyoming  Interstate 
(Comj)any,  L.L.(C. 

Descri})tion:  WKC  FLtill  k'iling 
effective  March  1, 2013  to  he  effective 
3/1/2013. 

Piled  Date:  1  /29/1 3. 

Accession  Nninher:  20130129-5073. 
(ionnnents  Dae:  5  p.m.  ET  2/11/13. 
Docket  Nninhers:  RPl  3-490-000. 


Applicants:  Arlington  Storage 
(Company,  LL(C. 

Descri})tion:  Arlington  Storage 
(Conqiany,  LL(C — (Compliance  Filing 
Doi:ket  No.  (CPl  2-488-000  to  he 
effective  4/1/2013. 

Piled  Date:  1/29/13. 

Accession  \’innher:  20130129-5122. 

(ionnnents  Dae:  5  ]).m.  kCT  2/11/13. 

Docket  \hnnhers:  RPl  3^91 -000. 

/\ppy/f;a;?/.s:  Southern  LN(C  (Company, 
L.L.(C. 

Description:  Dredging  Surcharge  (Co.st 
Adjustment — 2013  to  he  effective  3/1/ 
2013. 

Piled  Date:  1/30/13. 

Accession  Number:  20130130-5023. 

(Comments  Dae:  5  ]).m.  ET  2/11/13. 

Any  person  desiring  to  intervene  or 
protest  in  any  of  the  above  proceedings 
must  file  in  accordance  with  Rules  211 
and  214  of  the  (Commission’s 
Regulations  (18  (CFR  385.211  and 
385.214)  on  or  before  5:00  p.m.  Eastern 
time  on  the  specified  comment  date. 
Protests  may  he  considered,  but 
intervention  is  necessary  to  become  a 
])arty  to  the  jiroceeding. 

F'ilings  in  Existing  Proceedings 

Docket  Nuinhers:  RPl  3-73-002. 

Applicants:  Stingray  Pipeline 
(Comjiany,  L.L.CC. 

Description:  Refile  ])er  Staff 
Instructions  to  he  effective  12/1/2012. 

Piled  /)a/e;  1/29/13. 

Accession  Nuinher:  20130129-5180. 

(ionunents  Due:  5  ]).m.  ET  2/11/13. 

Docket  Nuinhers:  RPl  3-80-002. 

Applicants:  Nautilus  Pipeline 
(Coinjiany.  L.L.(C. 

Description:  ReiWe.  at  Staff  Reejuest  to 
he  effective  12/1/2012. 

Piled  Date:  1/29/13. 

Accession  Number:  20130129-5147. 

Comments  Due:  5  p.m.  ET  2/11/13. 

Any  person  desiring  to  protest  in  any 
the  above  jiroceedings  must  file  in 
accordance  with  Rule  211  of  the 
(Commi.ssion’s  Regulations  (18  (CFR 
385.211)  on  or  before  5:00  p.m.  Eastern 
time  on  the  s})ecified  comment  date. 

The  filings  are  acce.ssihle  in  the 
(Commi.ssion's  eLihrary  system  by 
clicking  on  the  links  or  querying  the 
docket  number. 

eFiling  is  encouraged.  More  detailed 
infoi'ination  relating  to  filing 
nupiirements.  interventions,  jn’otests, 
and  service  can  he  found  at;  http:// 
ww’w.  ferc.gov/docs- filing/e  filing/ filing- 
reij.pdf  For  other  information,  call  (888) 
208-387()  (toll  free).  For  TTY,  call  (202) 
502-8859. 

Dated  jamiarv  30.  2013. 

Nathaniel  ).  Davis,  Sr., 

Depiitv  Secivlarv. 

IKK  One.  2(n:i-()2(>rjl  Riled  2-.')-i;i:  «:4,''j  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #1 

I’ako  notice  that  tin;  (lominission 
received  llie  following  exempt 
wliolesale  generator  filings: 

Docket  Numbers:  F(n3-  l2-()()(). 

Applicants:  Delano  Fnergv  Center, 
Il.C. 

Description:  Nt)tice  of  Self- 
('(!rtilu:ati{)n  of  Exem])t  Wholesale 
Cenerator  Status  of  Delano  Energy 
Center.  EEC. 

Filed  /lute:  1/25/13. 

Accession  Number:  201 301 25-5077. 

(Comments  Due:  5  p.in.  ET  2/15/13. 

Docket  Numbers:  ECl  3-1 3-000. 

Api)Iicants:  A\\mu\>h  50.  EEC. 

Description:  Notice  of  Self- 
Certification  of  Exempt  Wholesale 
Cenerator  Status  of  Alpaugh  50.  EEC. 

Filed  Date:  1/25/13. 

Accession  Number:  20130125-5174. 

Comments  Due:  5  p.m.  ET  2/15/13. 

Docket  Numbers:  liCl  3-14-000. 

Applicants:  A\\mu^h  North,  EEC. 

Description:  Notice;  of  Self- 
C,(;rtification  of  Exem|)t  Whole.sale 
Cenerator  .Status  e)f  Al])augh  North.  EE(]. 

Filed  Date:  1/25/13. 

Accession  Number:  20130125-5175. 

Comments  Due:  5  p.m.  ET  2/15/13. 

Take  notice  that  the  Commission 
received  the  following  electric  rate 
filings: 

Docket  Nnmbms:  ERl  2-21 24-000. 

Applicants:  Wastin'  Energy,  Inc. 

Description:  .Suj)])lement  to  the 
Triennial  Market  Power  Report  to  he 
effective  N/A. 

Filed  Date:  1/25/13. 

Accession  Number:  2013012.5-505)3. 

(Comments  Due:  5  p.m.  ET  2/15/13. 

Docket  Numbers:  ERl  3-780-002. 

Applicants:  New  York  Independent 
.System  Operator,  Inc. 

Description:  NYESQ  refiling  of  errata 
to  lanuarv  18,  2013  filing  to  he  effective 
3/20/2013. 

Filed  Date:  'i  1 25 1 13. 

Acce.ssion  Number:  20130125-515)7. 

(Jomments  Due:  5  p.m.  E'E  2/15/13. 

Docket  Numbers:  ERl  3-802-000. 

Applicants:  N(;w  Energy  .S(;rvices 
EEC. 

Description:  hlaw  Energy  .S(;rvices, 
EEC  Market  based  Rate  Tariff  to  he 
effective  3/1/2013. 

P'iled  Date:  1/25/13. 

Acce.ssion  Number:  2013012.5-5202. 

(Comments  Due:  5  p.m.  ET  2/15/13. 

Docket  Numbers:  ERl  3-803-000. 

Applicants:  MET  MA  EEC. 

Description:  NoVica  of  Cancellation  to 
he  effective  1/25/2013. 


Piled  Date:  1/25/13. 

Accession  Nnjnber:  2013012.5-5203. 

(Comments  Dne:  5  ]).m.  ET  2/15/13. 

fake  notice  that  the  (lommission 
r(;ceive(l  the  following  land  accpiisition 
reports: 

Docket  Numbers:  l.A  12-4-000. 

Applicants:  HR  Energy  (iompanv,  HR 
West  (ioast  Rroducts  EEtk  Cedar  (ireek 
Wind  Fmergy,  EEC.  C(;dar  Creek  IE  EEC, 
Flat  Ridge  2  Wind  Energy  EEfi.  Flat 
Ridge  Wind  Energy.  EEC,  Fowl(;r  Ridge 
II  Wind  Farm  EE(E  I'^owler  Ridge  Ill 
Wind  Farm  EEC.  Fowler  Ridge  Wind 
Farm  EE(E  Coshen  Rha.se  II  EEC,  Eong 
Island  Solar  Farm  EEC,,  Mehoopanv 
Wind  Energy  EEC,  Rolling  Thunder  1 
Rower  Rartners.  EE(E  Watson 
Cogeneration  Company,  and  Whiting 
Clean  Energy,  Inc. 

Description:  Quarterly  hand 
Acejuisition  Report  of  HR  En(;rgy 
Comj)anv.  Inc.  et  al. 

Filed  Date:  1/28/13. 

Acce.ssion  Number:  20130128-5130. 

(Comments  Dne:  5  jj.in.  ET  2/15)/l3. 

Docket  Numbers:  EA 12-4-000. 

Applicants:  ARD(E  Inc.,  Atlantic 
Rower  Energy  Services  (IJ.S)  EEC',, 
Auhurndale  Rower  Rartners,  E.R.. 
Cadillac  Renewable  Energy,  EECi, 
C'anadian  Hills  Wind,  EECi,  Delta  Rerson 
Eimiled  Rartnership  I’^rederickson  Rower 
E.R.,  Eake  (k)gen,  Etd.,  Manchief  Rower 
C,om])any  EEC,,  Meadow  Creek  Project 
(k)mpany  EEC",  Morris  Cogeneration, 
EEC.  Pasco  C,ogen,  Etd.,  Piedmont  Creen 
Rower,  EEC,  Rockland  Wind  Farm  EEC. 
Hurley  Hntte  Wind  Park,  EEC,  Camp 
Reed  Wind  Park,  EEC,  (Jolden  Valiev 
Wind  Park,  EE.;  Milner  Dam  Wind  Park. 
EEC.  Oregon  Trail  Wind  Park.  EEC. 
Payne’s  Ferry  Wind  Park,  EECE  Pilgrim 
Stage  Station  Wind  Park,  EEC,  Salmon 
Falls  Wind  Park,  EECk  Thou.sand 
Springs  Wind  Park,  EEC,,  Tuana  (hdeh 
Wind  Park,  EEC,,  and  Yahoo  C^reek  Wind 
Park.  EEC. 

Description:  Quarterly  Eand 
Ac(|ui.sition  Report  of  APDC,  Inc.,  et  al. 

Piled  Date:  1/25/13. 

Accession  Number:  2013012.5-5235). 

Comments  Dne:  5  p.m.  ET  2/15/13. 

The  filings  are  accessible  in  the 
Commission’s  eEihrary  system  by 
clicking  on  the  links  or  (pierving  the 
clocket  lunnher. 

Any  person  desiring  to  intervene  or 
|)rote.st  in  any  of  the  above  proc(;edings 
must  file  in  accordance  with  Rules  211 
and  214  of  the  Commi.ssion’s 
Regulations  (18  CFR  385.211  and 
385.214)  on  or  before  5:00  ]).m.  Ea.stern 
time  on  the  specified  comment  date. 
Protests  may  he  considered,  hut 
intervention  is  necessary  to  become  a 
party  to  the  j)roceeding. 

eFiling  is  encouraged.  More  detailed 
information  relating  to  filing 


refpnrements,  interventions,  protests, 
service,  and  (jualifying  facilities  filings 
can  he  found  at:  bttp://\\'\\\\'.ferc.gov/ 
docs-filing/efili ng/filing-req.pd f.  l-’or 
other  information,  call  (800)  208-3070 
(toll  free;).  For  TTY,  call  (202)  502-80.55). 

I)al(!(l;  lanuarv  2B.  2013. 

Nathaniol  |.  Davis,  Sr., 

Deputy  Secretary. 

II  K  Doc.  2()i:)-()2().l.''i  Filed  2-,'>-i;{:  H:4.t  ain| 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #1 

Take  notice  that  the  Commission 
received  the  following  electric  corporate 
filings: 

Docket  Numbers:  ECl  3-70-000 
Applicants:  Dvnegv  Danskammer, 
E.E.C. 

/>;.sf.T//jO'o77;  Application  for  Apjjroval 
under  Section  203  of  the  Federal  Power 
7\cl  and  Request  for  Expedited  Action. 
Filed  Date:  1/251/1 3 
Accession  Number:  201 301 251-5202 
Comments  Dne:  5  p.m.  ET  2/l5)/13 
Take  notice  that  the  (Commission 
received  the  following  electric  rate 
filings: 

Docket  Nnntbers:  ERl  1-28.55-005: 

I'CRl  1-28.50-005:  ERl  1-2857-005: 
ERlO-2722-003;  ERl 0-2787-003; 

ERl 0-2532-003;  ERl 0-2488-000 
Applicants:  Avv.uiA  Park  EEC,,  Sand 
Drag  EE(E  Sun  C,ity  Project  EEC,,  Eurus 
(Combine  Hills  I  EE(C.  Eurus  (Combine 
Hills  II  EEC,,  Crescent  Ridge  EEC.  Oasis 
Power  Partners,  EE(C 

Description:  Notice  of  (Change  in 
Status  of  Avenal  Park  EEC.  et  al. 

Filed  Date:  l/25)/13 
Accession  Number:  201 301 251-515)0 
Comments  Dne:  5  p.m.  ET  2/151/13 
Docket  Numbers:  ERl  1-3731-004 
Applicants:  EWP  E(;.sse(;,  EEC 
Description:  Amendment  to  December 
20,  2012  Notice  of  Non-Material  (Change 
in  Status  of  EWP  Eessee,  EEC. 

Filed  Date:  1/13/13 
Accession  Number:  20130118-5304 
Comments  Dne:  5  p.m.  ET  2/8/13 
Docket  Numbers:  ERl  3-085-001 
Applicants:  Public  Service  (Company 
of  New  Mexico 

De.script ion:  Addendum  to  Filing  in 
Docket  ERl  3-085-001  to  he  effective  N/ 
A. 

Filed  Date:  1/30/13 
Accession  Number:  201 301 30-5000 
Comments  Dne:  5  p.m.  ET  2/20/13 
Docket  Numbers:  ERl  3-821-000 
Applicants:  Sernbgrass  (Cenerating 
(Company,  E.P. 
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Di^scviption:  S(:riil)grass  CaaKirating 
(’-ompaiiv.  L.F.  to  be  efiective  3/30/2013. 
Fihd  bate:  1/2t)/13 
Accession  \hiinl)er:  2013012;)-.505)2 
(iominenls  I^ne:  .5  p.m.  FT  2/1‘)/13 
Docket  \hnnhers:  FRl  3-822-000 
Applicants:  Niagara  Moliawk  Po\v(!r 
(Corporal ion.  N(!\v  York  Independent 
.System  ()])erator.  Inc. 

nescri}}tion:  Agreement  no.  5)23 

Ixitween  NiMo/Ncnv  Athens  (tenerating 
(k)mpanv  to  be  eliective  3/31/2013. 

Filed  bate:  l/25)/13 
Accession  Nninber:  201 301 25)— .505)4 
(Comments  Dae:  5  p.m.  FT  2/15)/13 
Docket  Ninnhers:  FRl  3-823-000 
Applicants:  Clastleton  C-ommodities 
Merchant  Trading  L.R. 

Description:  Notice  of  SiH:ce.ssion  to 
he  effective  1/1/2013. 

Filed  Date:  l/25)/l3 
Accession  \hnnber:  20130125)-5123 
(ionnnents  Dae:  5  i).m.  F'l'  2/15)/13 
Docket  \hnnbers:  FRl  3-824-000 
Applicants:  .Sontliwest  Rower  Pool. 

Inc. 

Description:  Revisions  to  Attachment 
X.  Article  3  and  Ap|)endix  F  to  he 
effective  3/30/2013. 

Filed  Date:  l/25)/13 
Accession  \hiinber:  20  1  301  25)-5  1  77 
Continents  Dae:  5  p.m.  I'iT  2/15)/13 
Docket  Ninnbers:  FRl  3-825-000 
Applicants:  l.SO  New  Fngland  Inc.. 
Holyoke  (las  8:  Idectric  I)e])arlment 
Descrijition:  l.SO  New  Fngland  Inc. 
and  'file  ('ity  of  Ilolvokc;  (las  and 
Flectric  Dcipartment  sid)mit  a  Notice  of 
(’.ancellation  of  .Small  (amerator 
Interconnection  Agreement. 

Filed  Date: 

Accession  \hnnber:  20130130-5100 
Continents  Due:  5  i).m.  F3’  2/20/13 
Take  notice  that  the  (Commission 
received  the  following  electric  securities 
filings: 

Docket  Numbers:  FSl.l-lO-OOO 
Applicants:  \TC  Client  Plains,  LL(C 
Description:  AppVu'/nWon  pursuant  to 
.S(!ction  204  of  the  Federal  Power  Act 
and  Part  34  of  the  regulations  of  the 
f'edciral  Fmirgy  Regulatory  (Commission 
of  nXC  (Croat  Plains.  LL(C  for 
authorization  to  issue  debt  .securities. 
Filed  Date:  l/25)/13 
Accession  Nitmber:  20130125)-5200 
Continents  Due:  5  p.m.  FT  2/15)/13 
Take  notice  that  the  (Commission 
received  the  following  land  ac(|nisition 
n;|)orts: 

Docket  Numbers:  FAl  2-4-000 
Applicants:  Alabama  Flectric 
Marketing,  FL(C.  13ig  .Sandy  Peaker  Plant, 
FF(C,  (CaliF)rnia  Electric  Marketing,  LF(C, 
(Crete  Fmagy  Venture,  FL(C,  (C.SOLAR  IV 
.South.  FL(C.  High  Destnt  Power  Project. 
FL(C,  Kiowa  Power  Partners.  LLCC, 


Lincoln  (lemirating  P’acility,  LL(C,  New 
(Covert  (CcMKirating  (Company,  LL(C.  New 
Mexico  Flectric  Mark(!ting.  LL(C,  Rolling 
Hills  (Cenerating,  L.L.(C..  Tenaska 
Alahama  Partners,  L.P.,  Tenaska 
Alabama  11  Partners,  L.P.,  Tenaska 
Frontier  Partners,  Ltd.,  Tenaska 
(lateway  Partners.  Ltd.,  Tenaska  (Ceorgia 
Partners.  L.P.,  Tenaska  Rowin' 
Management.  LL(C,  Tenaska  Power 
.Services  (Co.,  Tenaska  Virginia  Partnins. 
L.P.,  Texas  Electric  Marketing.  LL(C.  TPF 
(Ceneration  Holdings,  LL(C,  Wolf  I  lills 
Energy,  LL(C 

Description:  Quarterly  Land 
Acijuisition  Report  of 'I'enaska  MHR 
Sellers. 

Filed  Date:  1/25)/ 13 
Accession  Nitntber:  201 301 25)-5 15)8 
Continents  Due:  5  p.m.  F'l’  2/15)/13 
Docket  Numbers:  LA  12-4-000 
Apjilicants:  Astoria  (Generating 
(Com]janv.  L.P. 

Description:  Quarterly  Land 
Aciiuisition  Rejiort  of  Astoria 
(Generating  (Com])anv,  L.P. 

Filed  Date:  1/30/1.3 
Accession  Nttntber:  20130130-5033 
Comntents  Due:  5  ]).m.  F'l'  2/20/13 
The  filings  are  accessible  in  thi; 
(Commission’s  eLihrary  systinn  by 
clicking  on  the  links  or  iiuerving  the 
docket  nnmher. 

Any  ])erson  desiring  to  intervene  or 
prote.st  in  anv  of  the  above  proceedings 
must  file  in  accordance  with  Rules  211 
and  214  of  the  (Commi.ssion’s 
Regulations  (18  (CFR  385.211  and 
385.214)  on  or  before  5:00  p.m.  Fa.stern 
time  on  the  specified  comment  date. 
Prote.sts  may  he  considered,  hnt 
intervention  is  necessary  to  become  a 
party  to  the  ]jroceeding. 

eFiling  is  encouraged.  More  detailed 
information  relating  to  filing 
reipiirements,  interventions,  protests, 
service,  and  (jualifying  facilities  filings 
can  he  found  at:  liltp://iymv.ferc.gov/ 
docs- filing/efiling/filing-re(i. pdf.  For 
other  information,  call  (800)  208—3070 
(toll  free).  For'ri’Y.  call  (202)  502-8055). 

Hated:  )aniiary  :)().  201 :). 

Nathaniel  ).  Davis,  Sr., 

Deputy  Secretary. 

|FK  Doc.  2(n:i-02(i.5(i  Filed  am| 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #2 

'fake  notice  that  the  (Commission 
received  the  following  electric  corjiorate 
filings: 

Docket  Nuntbers:  F(C1 3-00-000 


Applicants:  Westwood  (Generation, 
LL(C 

Descriiition:  Ap])lication  for 
Authorization  for  nis]K)sition  of 
)nrisdictional  f'acilities  and  Reipiest  for 
Expedited  Action  of  Westwood 
(Ciaieration,  LL(C. 

Filed  Date:  1/22/13 
Acce.ssion  Nitntber:  20130122-515)2 
Comments  Due:  5  p.m.  F'l'  2/12/13 
'fake  notice  that  the  (Commission 
received  the  following  electric  rate 
filings: 

Docket  Nuntbers:  FRl  1^207-004; 

FRl  1-4270-004;  FRl  l-4205)-005: 

FRl 1-4208-004;  FRl 1-1 1 3-005:  FRlO- 
2082-004;  FRl  2-1 080-002  FRl  1-405)4- 
001 

Applicants:  Algonquin  Energy 
.Services  Inc...  Algonquin  Windsor  Locks 
LL(C,  Algonquin  Tinl<^er(Gen  (Co., 
Algonquin  Northern  Maine  Gen  (Co., 
.Sandy  Ridge  Wind.  LL(C.  Granite  .State 
Electric  Gompanv,  Minonk  Wind,  LLG, 
G.S(;  0.  LL(C 

Description:  Notice,  of  (Change  in 
.Status  of  Algonquin  Energy  .Services 
Inc.,  et  al. 

Filed  Date:  \  lTll\ 3 
Accession  Number:  20130122-5240 
Comments  Due:  5  |).m.  F'L  ‘Zh'Zlt'.t 
Docket  Nuntbers:  fCRl  3-074-001 
Applicants:  Midwest  lnde])endent 
'rransmission  .System  Ojierator,  Inc. 

Description:  Midwest  lnde])endent 
'rransmission  .Svstem  Operator.  Inc. 
submits  tariff  fiiing  per  35.17(h):  01-22- 
13  Errata  re  AKC  A'l'Xl  Att  ()  to  he 
effective  1/1/2013. 

Filed  Date:  1/22/13 
Accession  Number:  20130122-5102 
Comments  Due:  5  p.m.  FT  lIVZlVZ 
Docket  Nuntbers:  FRl  3-783-000 
Applicants:  BP  Energy  (Company 
Description:  BP  Energy  (Company 
submits  tariff  filing  per  35.13(a)(2)(iii: 
Revised  Market-Based  Rate  'fariff  to  he 
effective  1/23/2013. 

Filed  Date:  1/22/13 
Accession  Number:  20130122-5155) 
Comments  Due:  5  p.m.  F'F  Zl't'lhZ 
Docket  Numbers:  FRl  3-784-000 
Applicants:  Northern  .States  Power 
Gonijiany,  a  Minnesota  corporation 
Description:  Northern  .States  Power 
(Company,  a  Minnesota  cor])oration 
submits  tariff  filing  per  35.1 3(a)(2)(iii: 
201 3_01_22-.SMMPA-LBA  Meter 
Agrmt-540  to  he  effec:tive  12/20/2012. 
Filed  Date:  1/22/13 
Accession  Number:  20130122-5174 
Comments  Due:  5  p.m.  F'l’  2/12/13 
Docket  Nuntbers:  FRl  3-785-000 
Applicants:  FirstFnergv  (Generation, 
LL(C 

De.scription;  FirstEnergy  (Ceneration, 
LLG  submits  tariff  filing  per 
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3.5.13(a)(2)(iii;  Revised  Market  based 
Kate  Power  Sales  Tariff  to  l)e  effective 
12/23/2012. 

Filad  Date:  1/22/13 
Accession  Niinibi^r:  2013()122-,5182 
(A)nu}i(;n(s  Diur.  5  p.ni.  FT  2/12/13 
Doch^i  Numhurs:  FRl  3-78()-()0() 
Applicants:  P)M  Interconnection, 

F.i,.c:. 

D(!.scri))tion:  I^|M  Interconnection. 
F.F.d.  submits  tariff  filing  per 
35.13(a)(2)(iii:  Original  Service 
Agreement  No.  3485;  Queue  No.  \V2— 
039  to  be  effective  12/21/2012. 

Filed  Data:  1  /22/1 3 
Ac:cession  Ninnbcr:  20130122-518.5 
(ionnnents  Due:  5  p.m.  FT  2/12/13 
Docket  Numbers:  FRl  3-787-000 
Applicants:  P)M  Interconnection, 
L.L.O. 

Description:  PJM  Interconmution. 
L.L.C.  submits  tariff  filing  per 
35.13(a)(2)(iii:  Original  Service 


to  b(!  efmetive  12/21/2012. 

I•’iled  Date:  1/22/13 
Accession  Number:  20130122-5220 
(iomments  Dae:  5  ]).m.  FT  2l^2h3 
Docket  Numbers:  FRl  3-788-000 
Aj)i)licants:  ].  Aron  Oom])any 
Description:  J.  Aron  ki  Oompany 
submits  tariff  filing  per  35.1 3(a)(2)(iii; 
3rd  Revised  M13R  to  be;  eflective  1/23/ 
2013. 

Filed  Date:  1/22/13 
Accession  Number:  20130122-5224 
(iomments  Dae:  5  p.m.  FT  2/12/13 
The  filings  are  accessible  in  the 
Oommission's  eLibrary  system  by 
clicking  ou  the  links  or  cjimrying  the 
(locked  number. 

Any  ptirson  desiring  to  intervene  or 
protest  in  any  of  the  above  proceedings 
must  file  in  accordance  with  Rulers  211 
and  214  of  the  Commission's 
Rcigulations  (18  CFR  385.211  and 
385.214)  on  or  before  5:00  ]).m.  Fastern 
time  on  the  spcicified  comment  date. 
Protests  may  be  considered,  but 
intervciution  is  necessary  to  bcjcome  a 
])arty  to  the  proceeding. 

eFiling  is  encouragcul.  More  detailed 
information  relating  to  filing 
rcuiuirements,  interventions,  protcists, 
.scM’vice,  and  cjualifying  facilities  filings 
can  be  found  at:  http://\v\v\\’. ferc.gov/ 
docs-fiIing/efiIing/filing-re(].pdf  F’or 
other  information,  call  (800)  208-3070 
(toll  frcHi).  For  TTY,  call  (202)  502-8059. 

tlatiul:  laiuiarv  22.  2013. 

Nathanicd  ).  Davis,  Sr., 

Depulv  Secrelarv. 

IKK  Doc.  2()i:i-()2(i.")4  Kil(!cl  2-r)-i:}:  K:45  am| 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #2 

Take;  notice  that  the  Commission 
received  the  following  electric  rate 
filings: 

Docket  Numbers:  FRl  3-281-001 
Applicants:  Star  I'inciigy  Partners  FFC 
Description:  Star  Energy  Partners  LLC 
submits  Notice  of  Non-Material  Change 
in  Status. 

Filed  Date: 

Accession  Number:  20130130-5100 
Comments  Dae:  5  ]i.m.  FT  2/20/13 
Docket  Numbers:  FRl  3-43.5-001 
Applicants:  New  York  lndej)endent 
Sy.stem  Operator,  Inc. 

Description:  New  York  Indejiendent 
Sy.stem  Operator,  Inc.  submits  NYISO 
Compliance  Filing  re:  definition  of  the 
term  “blind  trust”  in  the  OATT  to  be 
effective  1/1/2013. 

Filed  Date: 

Accession  Number:  20130130-5223 
(Comments  Due:  5  p.m.  FT  2/20/13 
Docket  Numbers:  FRl  3-437-001 
Applicants:  New  York  Independent 
Sy.stem  Ojxirator,  Inc. 

Description:  Nenv  York  Independent 
System  Operator,  Inc.  submits  NYISO 
Compliance  Filing  re:  the  term,  “blind 
trust”  in  the  ISO  Agreement  to  he 
effective  1/1/2013. 

Filed  Date:  1  /30/1 3 
Accession  Number:  20130130—5225 
(iomments  Due:  5  p.m.  FT  2/20/13 
Docket  Numbers:  FRl  3-772-000 
y\ p plica n  /.s ;  N ort  h  Wci.s t (ir n 
Corporation 

Description:  SA  570 — WKN  Montana 
II  LCIA — Ist  Revi.sed,  Amended.  2nd 
Corrected  Redline  to  he  effcetive  N/A. 
Filed  Date:  1/30/13 
Accession  Number:  20130130—5124 
Comments  Due:  5  p.m.  FT  2l2{)l\2 
Docket  Numbers:  FRl  3-820-000 
Applicants:  RPA  Energy,  Inc. 
Description:  RPA  Energy,  Inc.  to  he 
effective  3/1/2013. 

Filed  Date:  1  /30/1 3 
Accession  Nnnd)er:  20130130—5139 
(Comments  Due:  5  ]).m.  FT  2/20/13 
Docket  Numbers:  FRl  3-827-000 
A/j/j/jccm/.s;  Carolina  Powers  Fight 
(fomi)any 

Description:  Sca  vice  Agrcujincmt  No. 
328  under  Carolina  Power  and  Fight 
OATT  to  he  effective  1/1/2013. 

Filed  Date:  1/30/13 
Accession  Number:  20130130-5140 
(Comments  Dae:  5  p.m.  FT  2/20/13 
Docket  Numbers:  FRl  3-828-000 
Applicants:  EverPower  Wind 
Holdings,  Inc. 


Description:  HoWev.  of  Cancellation  to 
he  effective  3/1/2013. 

Filed  Date:  1/30/13 
Accession  Number:  20130130-5143 
(Comments  Due:  5  p.m.  FT  2/20/13 
Docket  Numbers:  FR13-82‘i-000 
/\/7/j//f;cm/.s;  Southwest  Power  Pool. 

Inc. 

Description:  1028R4  Western  Farmers 
Fhictric  Cooperative  NITSA  NOA  to  be 
effcictive  1/1/2013. 

Filed  Dale:  1/30/13 
Accession  Number:  20130130-5152 
(Comments  Dae:  5  p.m.  FT  2/20/13 
Docket  Numbers:  FRl  3-830-000 
Applicants:  ).P.  Morgan  VenturcLs 
Energy  Corporat  ion 

Description:  Cost-Based  Rate 
Compliance  Filing  to  be  effective  4/1/ 
2013. 

Filed  Date:  1/30/13 
Accession  Number:  20130130—5158 
Comments  Due:  5  ]).m.  FT  2/20/13 
Docket  Numbers:  FRl  3-831 -000 
/\/j/j//(;an/.s.- Carolina  Power  &  Fight 
Company 

Description:  Sv.rvk'.v.  Agreement  No. 
320  under  Carolina  Power  and  Fight 
OATT  to  he  effective  1/1/2013  under 
FRl  3-831  Filing  Tvpe:  10 
Filed  Date:  1/30/13 
Accession  Number:  20130130-5105 
Comments  Due:  5  ]).m.  FT  2/21)/ 

Take  notice  that  the  Commission 
received  the  following  electric  s(H:nrities 
filings: 

Docket  Numbers:  FSl  1-40-002 
Applicants:  Entergy  Scn’vices,  Inc., 
Entergy  Arkansas.  Inc..  Entergy  Culf 
States  Fouisiana,  F.F.C.,  Entergy 
Fonisiana,  FFC.  Enlcirgy  Mississijipi. 
Inc..  Entergy  New  Orleans,  Inc.,  Entergy 
Texas.  Inc. 

Description:  Resjionse  to  Commission 
Recpicist  for  Additional  Information  of 
Entergy  Services,  Inc. 

Filed  Date:  1/22/13 
Accession  Number:  20130122-5382 
Comments  Due:  5  p.m.  FT  2/5/13 
Take  notice  that  the  Commission 
receivcnl  the  following  land  acciuisition 
r(!j)orts: 

Docket  Numbers:  FA12-4— 000 
Applicants:  AEE2.  F.F.C.,  AES 
Alamitos,  FFC,  AES  Armenia  Mountain 
Wind,  FFC.  AES  Beaver  Valhw,  F.F.C., 
AES  Creative  Resoureexs.  F.P.,  AES 
Fastern  Fncirgy.  F.P.,  AES  Fncjrgy 
Storage,  FFC.  AES  FS  Wcistover,  FFC, 
AES  Ituntington  Beach,  F.F.C.,  AES 
Faurel  Mountain.  FFC,  AES  Redondo 
Beach,  F.F.C.,  Condon  Wind  Power, 
FI.C,  t.ake  Benton  Powen'  Partners,  FFC, 
Mountain  View  Power  Partners,  FFC 
Mountain  View  Power  Partners  IV,  FFCi, 
Storm  Fake  Power  Partners  11,  FFC. 
Indianapolis  Powers  Fight  Comjiany, 


Agreement  No.  3487:  Queue  No.  Yl-054 
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The  Dayton  Power  and  laght  (’ompany, 
DIM>  Fnergy,  Inc. 

DascrijUion:  Report  of  (Generation  Site 
Ac(juisitions  for  Q4  2012  of 'I’he  AHS 
(Corporation. 

I'ilad  Data:  1/30/13 
Accassion  X’amhar:  201 301 3()-.51‘)3 
(amnnen/.v  Duo:  .5  p.m.  ET  2/20/13 
Docket  \hinihcis:  EAl  2-4-000 
Applicants:  ArcEiglit  Energy 
Marketing.  EE(C.  Pantlier  (Creek  Power 
Operating.  LIXC.  Scrul)gra.ss  (Cenerating 
(Company.  L.P. 

Description:  Quarterly  Land 
Accpjisilion  Report  of  Arc:Liglit  Energy 
Marketing,  LLCC.  et  al. 

Filed  Date:  1/30/13 
Accession  \hnnher:  20130130-5205 
(ionnnents  Dae:  5  p.m.  ET  2/20/13 
Docket  Xhnnhers:  LA  12-4-000 

Applicants:  EC.8iR  ()^<M.  LE(C. 
Mimnsville  Wind  Farm.  LL(C,  Pioneer 
'frail  Wind  Farm,  LE(C.  Settlers  'frail 
Wind  Farm.  Stony  (Cniek  Wind  Farm, 
EE(C  and  Wildcat  Wind  Farm  1.  LL(C 
Description:  Quarterly  Land 
Ac()nisition  Report  of  E.ON  (CRNA 
.Sellers. 

Filed  Date:  1/30/13 

Accession  X’ninher:  20130130-5228 

(ionnnents  Dae:  5  i).m.  E'f  2/20/13 

'fhe  filings  are  accessible  in  the 
(Commi.ssion’s  elahrarv  system  by 
clicking  on  the  links  or  (jnerying  the 
docket  number. 

Any  j)erson  desiring  to  intervene  or 
j)rotest  in  any  of  the  above  jjroceedings 
mn.st  file  in  accordance  with  Rules  211 
and  214  of  the  (Commission’s 
Regulations  (18  (CFR  385.211  and 
385.214)  on  or  before  5:00  p.m.  Eastern 
time  on  the  specified  comment  date. 
Protests  may  be  consideretl,  but 
intervention  is  necessary  to  iMicome  a 
|)arty  to  the  jjroceeding. 

eFiling  is  encouraged.  More  detailed 
information  ndating  to  filing 
reciuirements,  interventions,  prote.sts. 
service,  and  ()ualifying  facilities  filings 
can  be  found  at:  http:/ /ww'w.f ere .(^ov/ 
docs-iiling/efilin<’/filini’-re(j.pdl.  F'or 
other  information,  call  (80(i)  208-3070 
(toll  free;).  For 'fTY.  call  (202)  502-8050. 

l)al(Ki:  liiiuiiirv  30.  2013. 

Nathaniel ).  Davis.  Sr., 
th'puty  Secret  a  ry. 

H  R  Oik;.  20i:i-(l2(i.l7  I'iloil  B;45  iim) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings 

'fake  notice  that  the  (Commission  has 
received  the  following  Natural  (Cas 
Pipeline  Rate  aiul  Refund  Rejiort  filings: 

Filings  Instituting  Proceedings 

Doc:ket  Xhnnbers:  (CPI  3-57-000 
Applicants:  Dominion  'fransmission, 
Inc. 

Description:  Application  to  Abandon 
Rate  .Schedules  X-15  and  X-58. 

Filed  Date:  1  /23/1 3 
Accession  Xhnnher:  20130123-5200 
(ionnnents  Due:  5  ji.m.  ET  2/5/13 
Docket  Xhind)ers:  RPl  3-348-000 
Applicants:  El  Paso  Natural  (Gas 
(Company,  L.L.C. 

Description:  El  Paso  Natural  (Gas 
(Company,  L.L.C.  submits  CComjiliance 
Filing  to  show  an  amended  summarv  to 
the  Operational  Purcba.ses  and  .Sales 
Report. 

Filed  Date:  1/24/13 
Accession  Xhnnher:  20130124-5155 
(Comments  Dae:  5  p.m.  E'f  2/5/13 
Docket  Xhnnbers:  RPl  3—408-000 
Applicants:  'frailblazer  Pipeline 
(Company  LL(C 

Description:  V.himge  Penalty  Refund 
from  Quarterly  to  Annually  to  be 
effective  2/22/2013 
Filed  Date:  1/22/13 
Accession  Xhnnher:  20130122-5234 
(ionnnents  Dae:  5  ji.m.  fCT  2/4/13 
Docket  Xhnnbers:  RPl  3-4(>0-000 
Applicants:  (CenterPoint  Energy — 
Missi.ssi])pi  River  'f 

Description:  Fue\  Adjustment  Filing 
of  (GenterPoint  Energy — Mississip])i 
River  Transmission,  LL(C 
Filed  Date:  1/22/13 
Accession  Xhnnher:  20130122-5237 
Comments  Dae:  5  ]).m.  E'f  2/4/13 
Docket  Numbers:  RPl  3-470-000 
Applicants:  Puget  .Sound  Energy 
Description:  Amendment  No.  13  to  be 
effective  12/27/2012 
Filed  Date:  1  / 22/ 1 3 
Accession  Xhnnher:  20130122-5243 
Comments  Dae:  5  p.m.  E'f  2/4/13 
Docket  Xhnnbers:  RPl3-47(i-000 
Applicants:  Black  Marlin  Pipeline 
(Company 

Description:  Petition  of  Black  Marlin 
Pi])eline  (Comj)any  under  New  Docket 
for  Extension  of  Exemptions  from 
(Certain  fariff  Provisions 
Filed  Date:  1  /25/1 3 
Accession  Xhnnher:  2013012.5-5100 
Comments  Due:  5  p.m.  E'f  2/0/13 
Docket  Numbers:  RPl  3-477-000 
Applicants:  Irotpiois  (las 
'fransmi.ssion  .System,  L.P. 


Description:  01/25/13  Niigotiated 
Ratixs — )P  Morgan  Ventures  Emirgy  (Corp 
(HUB)  002.5-80  to  be  effective  1/24/2013 
Filed  Date:  1/25/13 
Acc:essioi}  Xhnnher:  201 301 25-51(i0 
Comments  Due:  5  p.m.  E'f  2/0/13 
Docket  Numbers:  RPl  3-478-000 
Applicants:  Irocpiois  (Gas 
'fransmission  .Sy.stem,  L.P. 

Description:  Irocpiois  (Gas 
'fransmission  .Sv.stem,  L.P.  submits  tariff 
filing  per  154.204:  01/25/13  Negotiated 
Rate.s — 'fenaska  (Gas  .Storage  (HUB) — 
117.5-80  to  be  effective  1/24/2013 
Filed  Date:  1/25/13 
Accession  Xhnnher:  20130125-5173 
Comments  Due:  5  ]).m.  ET  2/0/13 
Docket  Numbers:  RPl3-47t)-000 
Applicants:  Northwest  Pi])eline  (GP 
Description:  NW’P  LS  Rate  Schedule 
(Cleanup  to  be  effective  2/25/2013 
Filed  Date:  1/25/13 
Accession  Number:  2013012.5-5180 
Comments  Due:  5  p.m.  E'f  2/0/13 
Docket  Xhnnbers:  RPl  3^80-000 
Applicants:  Roc:kies  Express  Pi])eline 
LLC 

Description:  Neg  Rate  2013-01—25 
Encana  to  be  effective  2/1/2013 
Filed  Date:  1/28/13 
Accession  Number:  20130128-505)8 
Comments  Due:  5  ]).m.  E'f  2/11/13 
Docket  Xhnnbers:  RPl  3-481-000 
Applicants:  Northern  Natural  (Gas 
(Company 

Description:  2^)^2^^^)2  Waiver  of  Trial 
by  )ury  to  be  effective  2/28/2013 
'  Filed  Date:  1/28/13 
Accession  Number:  20130128-5150 
Comments  Due:  5  p.m.  ET  2/11/13 
Docket  Xhnnbers:  RPl  3-482-000 
Applicants:  Questar  Overtbrust 
Pipeline  (Company 

Description:  Sec.  0.10  Riujuest  to 
Accpiire  Released  (Capacity  to  be 
effective  3/1/2013 
Filed  Date:  1/28/13 
Accession  Number:  20130128-515)1 
Comments  Due:  5  j).m.  E'f  2/11/13 
Docket  Numbers:  RPl  3^83-000 
Applicants:  Questar  .Soutbern  'frails 
l^ipeline  (Company 
Description:  Sec.  7.10  Re(|uest  to 
Aetjuire  Released  (Cajiacitv  to  be 
effective  3/1/2013 
Filed  Date:  1/28/13 
Accession  Xhnnher:  20130128-515)2 
Comments  Due:  5  ]).m.  E'f  2/11/13 
Docket  Numbers:  RPl  3-484-000 
Applicants:  Questar  Pi])eline 
(Company 

Description:  Questar  Pipeline 
(Company  submits  tariff  filing  ])er 
154.203:  Negotiated  Rate? — Berry 
Petroleum  to  be  effective  2/7/2013 
Filed  Date:  1/28/13 
Accession  Xhnnher:  20130128-5210 
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Comments  .5  ]).in.  ET  2/11/13 
Docket  Numbers:  Rl’l  3-4«5-()()0 
Applicants:  Irotiiiois  (ias 
I'ransinission  System,  L.P. 

Description:  Irociuois  (ias 
'rransmission  System,  L.P.  siil)mits  tariff 
filing  per  154.204:  01/28/13  Negotiated 
Rate.s — Hess  Corporation  (HIJI3) — 13().5— 
80  to  he  effective  1/27/2013 
Filed  Date:  1/28/13 
Accession  Number:  20130128-5217 
Comments  Due:  5  p.m.  ET  2/11/13 
Docket  Numbers:  RI’l  3-480-000 
Applicants:  Irotjuois  (’,as 
Transmission  System,  L.l’. 

Description:  Irocpiois  (ias 
Transmission  System,  L.P.  submits  tariff 
filing  ]jer  154.204:  01/28/13  Negotiated 
Rates — JP  Morgan  Ventures  Energy  Corji 
(HUB) — 0025—80  to  be  effective  1/20/ 
2013 

Filed  Date:  1  /28/1 3 
Accession  Number:  20130128-5220 
Comments  Due:  5  p.m.  ET  2/11/13 
Docket  Numbers:  RPl 3-487-000 
Applicants:  Irocjuois  Gas 
'fransmission  Sy.stem,  L.P. 

Description:  Irocjuois  Gas 
Transmission  Sy.stem,  L.P.  submits  tariff 
filing  |)er  154.204:  01/28/13  Negotiated 
Rate.s — ScHjuent  Energv  Management 
(HUB)— 3075-80  to  be  effective  1/25/ 
2013 

Filed  Date:  1/28/13 
Accession  Number:  20130128-5225 
Comments  Due:  5  |).m.  ET  2/11/13 
Docket  Numbers:  RPl  3-488-000 
Applicants:  Irocpiois  Gas 
Transmission  .Sy.stem,  L.P. 

Description:  Irocjuois  (ias 
Transmission  .Svstem,  L.l’.  submits  tariff 
filing  j)c;r  154.204:  01/28/13  Nc^gotiatecl 
Ratci.s — United  Energv  Trading  (IlUB) — 
5005-80  to  be  effec:tive  1/25/2013 
Filed  Date:  1/28/13 
Accession  Number:  20130128-5220 
Comments  Due:  5  j).m.  ET  2/11/13 
Any  jjerson  desiring  to  interveme  or 
jn  otest  in  any  of  the  above  j)roc:eeclings 
mu.st  file  in  ac;c:orclanc:e  with  Rules  211 
and  214  of  the  Gommission’s 
Regulations  (18  GFR  385.211  and 
385.214)  on  or  before  5:00  j).m.  Eastern 
time  on  the  .sj)ec:ifiecl  c:omment  date. 
Protests  may  he  c:on.siclerecl.  but 
intervention  is  nec:e.s.sarv  to  hec:ome  a 
j)arlv  to  the  j)rc)c:eecling. 

The  filings  are  ac:c:essihle  in  the 
C'.ommission's  eLihrarv  system  by 
c:lic:king  on  the  links  or  ejnerving  the 
clc)c:ket  number. 

eEiling  is  enc;c)uragecl.  More  cletaihul 
information  relating  to  filing 
rcicjnircanents.  interventions,  jnotests, 
and  servic:e  c;an  he  fonnei  at:  http:// 
\\'mv.ierc.<>ov/docs-filing/efiling/filing- 
req.pdf.  For  other  information,  c.all  (800) 
208-3070  (toll  frcie).  For  TTY,  c:all  (202) 
502-8059. 


IJatiicl  jamiarv  2t).  201.3. 

Nathaniel  |.  Davis,  Sr., 

I)e])iilv  Secreldi'v. 

Il  k  Ddc:.  201  :t-()2(i.SK  I'ilod  2-.S-i:i:  H:4.S  ainl 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #1 

Take  nc)tic:e  that  the  Gommission 
rec:eivecl  the  following  elec:tric:  c:orj)C)rate 
filings: 

Docket  Numbers:  EGl  3-04-000 
Applicants:  Orange  and  Roc:klancl 
Utilities,  Inc:. 

Description:  Ajiplicalion  of  Orange 
and  Rc)c:klancl  Utilities,  Inc;,  for  an  order 
jnirsuant  to  .Sec:tion  203  of  the  Federal 
Power  Ac;t. 

Filed  Date:  'M'tHlVA 
Accession  Number:  20130118-5300 
Comments  Due:  5  ji.m.  ET  2/8/13 
Docket  Numbers:  EGl  3-05-000 
Applicants:  NGP  Bine  Mountain  1  IdXi 
Description:  Aj)j)lic:ation  for 
Authorization  for  Disjiosition  of 
Inri.sclic;tic)nal  Fac:ilities  and  Reejnest  for 
Exjieclitecl  Treatment  of  NGP  Bine 
Mountain  I  LL(i. 

Filed  Date: 

Acc:ession  Number:  20130118-5310 
Comments  Due:  5  ji.m.  ET  2/8/1 3 
Take  notice  that  the  (Commission 
rec:eivecl  the  following  elec;tric:  rate 
filings: 

Docket  Numbers:  ERl  0-2984-008 
Applicants:  Merrill  Lync:h 
Gommoclities,  Inc;. 

Description:  Notic:e  of  Non-Material 
Ghange  in  Status  of  Merrill  Lynch 
GommoditicLs,  Inc. 

Filed  Date:  1/18/13 
Accession  Number:  20130118-5305 
Comments  Due:  5  j).m.  ET  2/8/13 
Docket  Numbers:  ERl  0-31 17-002: 

EH  10-31 15-001 

Applicants:  Lea  Power  Partners.  LLG, 
Waterside  Power,  LLG 

Description:  Nc)tic:e  of  c:hange  in  status 
of  l.ea  Power  Partners,  LLG,  et  al. 

Filed  Date:  1/18/13 
Accession  Number:  20130118-5200 
Comments  Due:  5  j).m.  ET  2/8/13 
Docket  Numbers:  liRl  1-4105-001 
Applicants:  .Southwest  Power  Pool, 
Inc:. 

Descript  ion:  Southwest  Ihiwer  Pool, 
Inc;,  submits  resjionse  to  the  Dec;eml)er 
13,  2012  cleficiencv  letter. 

Filed  /Ifj/e;  1/18/13 
Accession  Number:  20130118-5270 
Comments  Due:  5  j).ni.  ET  2/8/13 
Docket  Numbers:  ERl  2-2530-002 


Applicants:  Frontier  El  Dorado 
Refining  LLfC 

Description:  Notic:e  of  Non-Material 
(Change  in  .Status  of  Frontier  El  Dorado 
Refining  LIXC. 

Filed  Date:  1/18/13 
Accession  Number:  20130118-5224 
Comments  Due:  5  j).m.  ET  2/8/13 
Docket  Numbers:  ERl  2-2542-001 
Applicants:  Prairie  Rose  Wind,  LLG 
Description:  Notic;e  of  Ghange  in 
.Status  of  Prairie  Rose  Wind,  LL(C. 

Filed  Date:  1/18/13 
Accession  Number:  201 301 1 8-521 7 
Comments  Due:  5  j).m.  ET  2/8/13 
Docket  Numbers:  ERl  2^80-005 
Applicants:  Midwest  Indejiendent 
Transmission  .System  (Ijierator,  Inc. 

Description:  Midwe^st  Indejiendent 
Tran.smission  .Sy.stem  Ojierator,  Inc. 
submits  tariff  fiiing  jier  35:  01-18-13 
Attachment  FF-0  Errata  Gomj)lianc;e  to 
he  effec:tive  0/1/2013. 

Filed  Date:  1/18/13 
Accession  Number:  20130118-5170 
Comments  Due:  5  jj.m.  ET  2/8/13 
Docket  Numbers:  ERl  3-351-001 
Applicants:  AES  Huntington  Beac:h, 
L.L.G. 

Description:  AES  Huntington  Beac;h. 
L.L.G.  submits  tariff  filing  jjer  35: 
(k)mj)lianc:e  Filing  Under  Dc)c:ket  ER13- 
351  to  he  effec:tive  1/9/2013. 

Filed  Date:  1/18/13 
Accession  Number:  20130118-5100 
Comments  Due:  5  ji.m.  ET  2/8/13 
Docket  Numbers:  ERl  3-522-001 
Ap})licants:  Northern  Indiana  Public: 
.Servic;e  (Comj)any 

Description:  Amendment  of  (C1A(C 
Agreement  Filing  to  be  effec.tive  12/7/ 
2012. 

Filed  Date:  1/18/13 
Accession  Number:  20130118-5003 
Comments  Due:  5  j).m.  ET  2/8/13 
Docket  Numbers:  ERl 3-538-001 
Applicants:  Gonsumers  Energy 
Gomjjany 

Description:  Gonsumers  Energy 
Gomjiany  submits  tariff  filing  per 
35.17(1)):  Gonsumers  Energy  (Coinjiany — 
MBR  to  he  effec:tive  12/11/2012. 

Filed  Date:  M\hlV5 
Accession  Number:  20130118-5180 
Comments  Due:  5  j).m.  ET  2/8/13 
Docket  Numbers:  ERl  3-578-001 
Apjjlicants:  Ceuesae  Power  .Station 
Limited  Partnershij) 

Description:  Gene.see  Power  .Station 
Limited  Partnershij)  submits  tariff  filing 
j)er  35.17(1)):  Genesee  Power  .Station — 
MBR  to  he  effec;tive  12/19/2012. 

Filed  Date:  \lDMV5 
Accession  Number:  20130118-5223 
Comments  Due:  5  j).m.  ET  2/8/13 
Docket  Numbers:  ERl  3-579-001 
Applicants:  Grayling  Generation 
.Station  Limited  Partnershij) 
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Dtiscription:  Grayling  Generation 
Station  Limited  Partnership  submits 
tariff  filing  jier  3.5.17(1)):  (hayling 
Generating  Station — MBR  to  he  effective 
12/20/2012. 

Fihd  Data:  1/18/13 
Accession  Nuinl)er:  20130118-5242 
(Comments  Dae:  5  p.m.  FT  2/8/13 
Docket  \hnnhers:  liRl  3-580-001 
Applicants:  Dearborn  Industrial 
Generation.  L.L.G. 

Description:  Dijarhorn  Industrial 
Generation.  L.L.(’.  submits  tariff  filing 
per  35.17(b):  Dearborn  Industrial  (ien — 
MBR  to  be  effective  12/2t)/2012. 

Filed  Date:  1/18/13 
Accession  \’innher:  201 301 1 8-521 2 
Comments  Due:  5  p.m.  ET  2/8/13 
Docket  \hnnhers:  ER 13-581-001 
Applicants:  C'.MS  Generation 
Michigan  Power,  LL(> 

Description:  GMS  Generation 
Michigan  Power.  LL('.  submits  tariff 
filing  |)er  35.17(b):  GMS  Generation 
Michigan  Power — MBR  to  be  effective 
12/20/2012. 

Filed  Date:  1/18/13 
Accession  S’amher:  20130118-5171 
Comments  Dae:  5  p.m.  ET  2/8/13 
Docket  Xhimhers:  ERl  3-010-001 
Applicants:  Northern  Indiana  Public 
.Service  Gomi)anv 

Descrii)tion:  Amendment  to  Pending 
(;IA(^  Agreement  Filing  to  be  effective 
12/22/2012. 

Filed  Date:  1/18/13 
Accession  A’nmher:  201301 18-5005 
Comments  Dae:  5  p.m.  ET  2/8/13 
Docket  Nnmhers:  ERl  3-777-000 
Applicants:  PJM  Interconnection. 
L.L.G. 

Descrifjtion:  C^nene  Nos.  N15.  PlO. 
and  P10/Y2-043:  1st  Rev.  Svc 
Agreement  Nos.  2199.  et  al  to  be 
effective  12/18/2012. 

Filed  Date: 

Accession  Xumher:  20130118-5008 
Comments  Due:  5  p.m.  ET  2/8/13 
Docket  Xnmhers:  ERl  3-778-000 
Applicants:  Midwest  Independent 
Transmission  .Sy.stem  ()j)erator.  Inc. 

Descri})tion:  SA  2503  (JRE-C)TP 
Hudson  115kY  TLIA  to  be  effective  1/ 
19/2013. 

Filed  Date:  1/18/13 
Accession  Xnmber:  20130118-5072 
Comments  Dae:  5  j).m.  ET  2/8/13 
Docket  Nnmhers:  ERl3-77‘)-000 
Applicants:  .SmartEnergv  Holdings. 
LEG 

Description:  .SmartEnergy  Holdings, 
LL(^  submits  tariff  filing  per  35.12: 
.SmartEnergy  Holdings  Market  Based 
Rate  Tariff  to  be  effective  2/11/2013. 
Filed  Date:  1/18/13 
Accession  Niimher:  20130118-5249 
Comments  Due:  5  p.m.  ET  2/8/13 


Docket  Numbers:  ERl  3-780-000 
Apf)licants:  New  York  lnde|)endent 
.System  Operator.  Inc. 

Description:  New  York  lndei)endent 
.System  Operator,  Inc.  submits  tariff 
filing  per  35:  NYl.SO  tariff  filing  to  set 
forth  j)ropo.sed  interface  pricing  rules  to 
be  effective  3/30/2013. 

Filed  Date:  1/18/13 
Accession  Number:  20130118-5255 
Comments  Dae:  5  p.m.  E  T  2/8/13 
Docket  Numbers:  ERl  3-781-000 
Applicants:  Northwestern 
(Corporation 

Descri ption ;  Nort  b  \ V est  er n 
(Corporation  submits  tariff  filing  j)er 
.35.13(a)(2)(iii:  SA  0.54— MDT  (Call  at  in 
(Canvon  Turning  Lanes  to  be  effective  1/ 
19/2013. 

Filed  Date: 

Accession  Number:  20130118-5257 
Comments  Due:  5  p.m.  ET  2/8/13 
Docket  Numbers:  ERl  3-782-000 
Applicants:  ITG  Arkansas  LL(C,  1T(C 
Texas  LL(C.  1T(C  Louisiana  LL(C.  IT(C 
Missi.ssij)pi  LLG 

Description:  A])plication  of  1T(C 
Arkansas  LL(C.  et.  al..  under  EPA 
.Section  205  for  a])proval  for  the 
accounting  and  ratemaking  treatment  for 
certain  pension  and  post-retirement 
welfare  plan  costs. 

Filed  Date:  1/18/13 
Accession  Number:  20130118-5303 
Comments  Due:  5  ]).m.  ET  2/8/13 
Take  notice  that  the  (Connni.ssion 
received  the  following  electric  .securities 
filings: 

Docket  Numbers:  E.Sl  3-1 5-000 
Applicants:  Rockland  Electric 
(Comj)any 

Description:  Ai)])lication  of  Rockland 
Electric  (Company  for  an  order  pursuant 
to  Section  204  of  the  Federal  Power  Act 
under  E.Sl  3-1 5. 

Filed  Date:  1/18/13 
Accession  Number:  20130118-5307 
Comments  Due:  5  j).m.  ET  2/8/13 
The  filings  are  ac:cessible  in  the 
Gommission's  eLibrary  system  bv 
clicking  on  the  links  or  cjuerying  the 
docket  number. 

Any  person  desiring  to  intervene  or 
j)rotest  in  any  of  the  above  proceedings 
must  file  in  accordance  with  Rules  211 
and  214  of  the  (Commi.ssion’s 
Regidations  (18  (CFR  385.211  and 
385.214)  on  or  before  5:00  ]).m.  Ea.stern 
time  on  the  specified  comment  date. 
Prote.sts  may  be  considered,  but 
intervention  is  neces.sary  to  become  a 
j)arty  to  the  ])roceeding. 

eFiling  is  encouraged.  More  detailed 
information  relating  to  filing 
re(|uirements,  interventions,  jHotests, 
service,  and  (lualifying  facilities  filings 
can  be  found  at:  htt p://\\’\\'\\’. fere. gov/ 
docs- fi I ing/efiling/f iling-req.pdf.  For 


other  information,  call  (800)  208— 307{) 
(toll  free).  For  TTY.  call  (202)  502-8059. 

Dated:  jaiuiarv  22.  2013. 

Nalhaniel  ).  Davis,  Sr., 

Deinilv  Secretary. 

Il'K  Doc.  2(n;t-()2(i.'):t  Mlwl  2-.'>-i:i:  H:4.'j  ainl 
BILLING  CODE  6717-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  AC1 3-35-000] 

PPL  Colstrip  I,  LLC,  PPL  Colstrip  II, 

LLC,  PPL  Montana,  LLC;  Notice  of 
Filing 

Take  notice  that  on  December  21, 

2012.  PPL  Colstrip  1.  LL("  (PPL  Golstri]) 
I),  PPL  Colstrip  11,  LLG  (PPL  Golstri])  11) 
and  PPL  Montana,  LLC  (PPL  Montana) 
(collectively,  the  PPL  Companies) 
submitted  to  the  Federal  Energv 
Regulatory  ("ommission  (Commission)  a 
retjuest  for  waivers  of  Parts  41,  101  and 
141  of  the  (Commission’s  regulations 
concerning  accounting  and  re])orting 
retjuirements,  exce])t  for  sections  141.14 
iind  141.15.  PPL  (Colstrip  I  reciuests  such 
waivers  effective  as  of  the  effective  date 
of  its  first  jurisdictional  tariff  on 
.September  1. 2005,  while  PPL  (Colstrij) 

II  and  PPL  Montana  recjue.st  such 
waivers  effective  as  of  January  1, 2000. 
PPL  (Comj)anies  argue  such  waivers  are 
recjuested  in  order  to  avoid  the  need  for 
these  entities  to  file  FERG  Form  No.  1, 
FER(C  Form  No.  3-Q  and  meet  other 
regulatory  and  accounting  reciuirements 
im|)osed  by  these  Parts  from  the  later  of 
the  dates  their  j)reviouslv-granted 
waivers  expired  (for  PPL  (Cokstri])  II  and 
PPL  Montana  as  of  January  2000)  or 
when  their  respective  first  jurisdictional 
tariffs  became  effective  (for  PPL  (Colstrij) 
I  as  of  .September  1. 2005).  PPL 
Gomiianies  argues  that  PPL  (Colstrip  I 
and  II  have  never  made  anv 
jurisdictional  sales.  PPL  Montana  has 
made  jurisdictional  sales  only  ])ursuant 
to  its  market-ba.sed  rate  tariff. 
Accordingly.  PPL  Montana  and  PPL 
C.olstrij)  II  have  not  made  any  sales  at 
cost-based  rates  ])ursuant  to  the  OATT 
that  they  bad  on  file,  which  now  has 
been  terminated. ' 

Any  person  desiring  to  intervene  or  to 
l)rotest  this  filing  must  file  in 
accordance  with  Rules  211  and  214  of 
the  (Commission's  Rules  of  Practice  and 
Procedure  (18  (CFR  385.211  or  385.214). 
Protests  will  be  considered  bv  the 
(Commi.ssion  in  determining  the 


'  l.ollnr  orchir  in  i:Rl2-25il7-0()(l  issuiid 
.\'ov(!ml)(!r  2012. 
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a})])ro|jriat(!  action  to  l)e  taken,  hut  will 
not  serve  to  make  ])rotestants  ])artie.s  to 
the  proceeding.  Any  ])er.son  wishing  to 
Inicome  a  party  must  file  a  notice  of 
intervention  or  motion  to  intervene,  as 
a])])ropriat(;.  Such  notices,  motions,  or 
])rote.sts  must  he  fihul  on  or  before  the 
comment  date.  On  or  before  the 
comment  date,  it  is  iu)t  mices.sarv  to 
serve  motions  to  intervene  or  protests 
on  persons  other  than  the  A])plicant. 

The  (Commission  encourages 
electronic  snhmi.ssion  of  ])rote.sts  and 
interventions  in  lien  of  paper  using  the 
“eFiling”  link  at  hit p://\v\\’\v. jhrc.gov. 
Persons  unable  to  fib;  electronicallv 
.should  suhmit  an  original  and  14  co})ie.s 
of  the  protest  or  intervention  to  the 
k’ederal  Energy  Regulatory  Commi.ssion, 
888  First  Street  NE..  Washington.  DCC 
20428. 

This  filing  is  accessible  on-line  at 
http:/ /\v\\’\v.  fcrc.gov ,  using  the 
“eLihrary”  link  and  is  available  for 
review  in  the  Comnnssion’s  Public 
Reference  Room  in  Washington,  IXC. 
There  is  an  “eSubscription”  link  on  the 
Web  site  that  enables  subscribers  to 
receive  email  notification  whim  a 
document  is  added  to  a  suh.scrihed 
docket(s).  For  assistance  with  any  FERCC 
Online  service,  please  email 
yFAKX)nlincSupport@fcrc.go\\  or  call 
(800)  2()8-3()70  (toll  free).  I'or 'r'l’Y,  call 
(202)  .502-80.59. 

C.ommcnt  Date:  5:00  p.m.  Eastern 
Time  on  February  28,  2013. 

Dated:  )amiarv  31. 2013. 

Kiml)(!rly  I).  Bose, 

Secretary. 

|1K  One.  2a\:i-U2575  MIikI  2-.S-i:t:  am| 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER1 3-797-000] 

EBRFUEL,  LLC;  Supplemental  Notice 
That  Initial  Market-Based  Rate  Filing 
Includes  Request  for  Blanket  Section 
204  Authorization 

rids  is  a  supiilemental  notice  in  the 
above-referenced  ])roceeding,  of 
EPRFIJEE,  LlTC’s  ajiplication  for  market- 
based  rate  authority,  with  an 
accompanying  rate  schedule,  noting  that 
such  apjilieation  includes  a  reejuest  for 
blanket  authorization,  under  18  CFR 
part  34.  of  future  issuances  of  securities 
and  assumjitions  of  liabilitv. 

Any  jierson  desiring  to  intervene  or  to 
ju'otest  should  file  with  the  Federal 
Energy  Regulatory  (Commission,  888 
First  Street  NE.,  Wa.shington,  DCi  20420, 


in  act:ordance  with  Rules  211  and  214 
{)f  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  Anyone  filing  a  motion  to 
intervene  or  ])rotest  must  .serve  a  copy 
of  that  document  on  the  Applicant. 

Notice  is  luaeby  given  that  the 
deadline  for  filing  protests  with  regard 
to  the  ajiplicant’s  nupiest  for  blanket 
authorization,  under  18  (iFR  part  34,  of 
future  issuances  of  .securities  and 
assumjitions  of  liabilitv  is  Fehruarv  19, 
2013. 

The  (Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper,  using  the 
FERC  Online  links  at  http:// 

WWW. fcrc.gov.  To  facilitate  electronic 
service,  per.sons  with  Internet  access 
who  will  eFile  a  document  and/or  he 
listed  as  a  contac:t  for  an  intervenor 
must  create  and  validate  an 
eRegi.stration  account  using  the 
(iRegi.stration  link.  vSelect  the  eFiling 
link  to  log  on  and  suhmit  the 
intervention  or  inotests. 

Persons  unahle  to  file  electronicallv 
should  submit  an  original  and  14  copies 
of  the  intervention  or  protest  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  Streiit  NE.,  Washington.  D(] 
20420. 

The  filings  in  the  above-referenced 
procee{ling(.s)  are  accessible  in  the 
Commission’s  eLihrary  system  by 
clicking  on  the  ap])roi)riate  link  in  the 
above  list.  Tluyv  are  also  available  for 
review  in  the  (Commis.sion’s  Public 
Reference  Room  in  Wa.shington.  IXC. 
There  is  an  eSubscription  link  on  the 
weh  site  that  enables  suhscrihers  to 
receive  email  notification  when  a 
document  is  added  to  a  subscribed 
(locket (s).  For  assistance  with  any  FER(i 
Online  service,  phiase  email 
FERCXhilincSupport@fcrc.gov.  or  call 
(800)  208-3070  (toll  free).  For  TTY,  call 
(202) 502-8059. 

Dated:  January  29.  2013. 

Nathaniel  ].  Davis,  Sr., 

Depiitv  Secretarv. 

It'R  Doc.  201  :i-()2 ().'■)<)  Filed  2-.5-1:l  K:4.'')  ain| 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER13-802-000] 

New  Energy  Services  LLC; 
Supplemental  Notice  That  Initial 
Market-Based  Rate  Filing  Includes 
Request  for  Blanket  Section  204 
Authorization 

This  is  a  supiilemental  notice  in  the 
above-referenced  proceeding,  of  New 


Energy  Services  LLC’s  application  for 
market-based  rate  authority,  with  an 
accomjianying  rate  .schedule,  noting  that 
such  application  includes  a  recjuest  for 
blanket  authorization,  under  18  (iFR 
part  34,  of  future  issuances  of  .securities 
and  assumptions  of  liabilitv. 

Any  person  desiring  to  intervene  or  to 
jirotest  should  file  with  the  Fediiral 
Energy  Regulatorv  (Commission.  888 
First  Street.  NE.,  Washington.  IXC  20420. 
in  accordance  with  Rules  211  and  214 
of  the  (Commission’s  Rules  of  Practice 
and  Procedure  (18  (CFR  385.211  and 
385.214).  Anyone  filing  a  motion  to 
intervene  or  |)rote.st  must  .serve  a  cojiv 
of  that  document  on  the  Apjilieant. 

Notice  is  hereby  given  that  the 
deadline  for  filing  jirotii.sts  with  regard 
to  the  applicant’s  reciuest  for  blanket 
authorization,  under  18  GFR  jiart  34,  of 
future  issuances  of  securities  and 
assumptions  of  liability  is  Fehruarv  19, 
2013. 

The  (Commission  encourages 
electronic  snhmi.ssion  of  prote.sts  and 
interventions  in  lieu  of  paper,  using  the 
FERC  Online  links  at  htt]):// 
www.ferc.gov.  To  facilitate  electronic 
.service,  pmsons  with  Internet  access 
who  will  eFile  a  document  and/or  be 
listed  as  a  contact  for  an  intervenor 
must  create  and  validate  an 
eRegi.stration  account  using  the 
eRegi.stration  link.  Select  the  eFiling 
link  to  log  on  and  suhmit  tlie 
intervention  or  jirotests. 

Persons  unahle  to  file  electronicallv 
should  suhmit  an  original  and  14  copies 
of  the  intervention  or  protest  to  the 
Federal  Energy  Regulatory  (Commission, 
888  First  Street.  NE..  Wa.shington.  DC 
20429. 

The  filings  in  the  abo\’e-referenced 
proceeding(s)  are  accessible  in  the 
Commission’s  eLihrary  system  by 
clicking  on  the  apjiropriate  link  in  the 
above  list.  They  are  also  available  for 
review  in  the  (Commission’s  Public 
Reference  Room  in  Wa.shington.  D(C. 
There  is  an  eSuh.scri])tion  link  on  the 
web  site  that  enables  subscribers  to 
receive  email  notification  when  a 
document  is  added  to  a  subscribed 
docket(s).  For  a.ssi.stance  with  any  FERC 
Online  service,  jilease  (anail 
FFRCOnlincSuppoii@fcrc.gov.  or  call 
(800)  208-3070  (toll  free).  For  TTY.  call 
(202) 502-8059. 

Dated;  )amiarv  29.  2013. 

Nathaniel  ).  Davis,  Sr., 

Deputy  Secretary. 

|FR  Dec.  2(n:i-02(i(i()  Filial  2-.')-i:i:  8:4.1  am| 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER1 3-826-000] 

RPA  Energy,  Inc.;  Supplemental  Notice 
That  Initial  Market-Based  Rate  Filing 
Includes  Request  for  Blanket  Section 
204  Authorization 

This  is  a  supplemental  notice  in  the 
ahove-refemnced  proceeding,  of  RP.A 
Fnergy.  Inc.'s  ap])lication  for  niarket- 
hased  rate  anthoritv,  with  an 
acconij)anying  rate  .schedule,  noting  that 
such  application  includes  a  retpiest  for 
blanket  authorization,  inuler  18  CFR 
part  34,  of  future  issuances  of  securities 
and  assumptions  of  liahilitv. 

Any  j)erson  desiring  to  intervene  or  to 
])rotest  should  file  with  the  Federal 
Knergy  Regulatory  Commission,  888 
First  Street  NE..  Washington.  DC^  20428. 
in  accordance  with  Rules  211  and  214 
of  the  Commission’s  Rules  of  Practice 
and  Procedure  (18  (3'’R  38.5.211  and 
385.214).  Anyone  filing  a  motion  to 
int(!rvene  or  prot(;st  must  serve  a  copy 
of  that  document  on  the  Applicant. 

Notice  is  herehv  given  that  the 
deadline  for  fifing  protests  with  regard 
to  the  applicant's  recjuest  for  blanket 
authorization,  under  18  (T'R  part  34.  of 
future  i.ssuances  of  securities  and 
assumptions  of  liahilitv  is  Fehruarv  20. 
2013. 

The  Commission  encourages 
electronic  .submission  of  protests  and 
interventions  in  lieu  of  paper,  using  the 
F'ER(]  Online  links  at  l\\lp:// 
www.ferc.gov.  To  facilitate  electronic 
.service,  persons  with  Intermit  access 
who  will  eFile  a  document  and/or  he 
listed  as  a  contact  for  an  intervenor 
miKst  create  and  validate  an 
eRegistration  account  using  the 
eRegistration  fink.  .Select  the  eFiling 
link  to  log  on  and  submit  the 
intervention  or  protests. 

Persons  unahle  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  intervention  or  jirotest  to  the 
Federal  Energy  Regulatory  (Commission. 
888  First  .Street  NE..  Washington,  DC 
20428. 

The  filings  in  the  above-referenced 
j)roceeding(s)  are  accessible  in  the 
Commission’s  ebihrarv  system  by 
clicking  on  the  appropriate  link  in  the 
above  list.  They  are  also  available  for 
review  in  the  (Commission’s  Public 
Reference  Room  in  Washington.  D(C. 
There  is  an  e.Suh.scrij)tion  link  on  the 
weh  site  that  enables  suhscrihers  to 
receive  email  notification  when  a 
document  is  added  to  a  suhscrihed 
docket(s).  For  assistance  with  any  FER(C 
Online  service,  please  email 


FHn(X^nliiwSiipp()rt@lHr<:.gov.  or  cal  1 
(8(i(i)  208-3878  (toll  free).  For  TTY.  call 
(202) 502-8850. 

Dated:  lamiarv  It  l.  2013. 

Nathaniel  |.  Davis,  Sr., 

Dapiily  S(H:r<‘l(iry. 

|I  R  Oih;.  2(n;t-l)2(i(i2  Filed  2-,'i-13:  ain| 

BILLING  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER13-821-000] 

Scrubgrass  Generating  Company,  L.P.; 
Supplemental  Notice  That  Initial 
Market-Based  Rate  Filing  Includes 
Request  for  Blanket  Section  204 
Authorization 

This  is  a  supplemental  notice  in  the 
above-referenced  proceeding,  of 
.Scrubgrass  (Cenerating  ("omjiany.  L.P.'s 
ajiplication  for  market -based  rate 
authority,  with  an  accompanying  rate 
schedule,  noting  that  such  apjilication 
includes  a  recpiest  for  blanket 
authorization,  under  18  (CFR  part  34.  of 
future  issuances  of  .securities  and 
a.ssumj)tions  of  liability. 

Any  person  desiring  to  intervene  or  to 
])rotest  should  file  with  the  Federal 
Energy  Regulatory  (Commission.  888 
First  .Street  NE..  Washington.  IXC  20428. 
in  accordance  with  Rules  211  and  214 
of  the  (Commission’s  Rules  of  Practice 
ami  Procedure  (18  (CFR  385.211  and 
385.214).  Anyone  filing  a  motion  to 
intervene  or  protest  must  .serve  a  copy 
of  that  document  on  the  A])])licant. 

Notice  is  herehv  given  that  the 
deadline  for  filing  prote.sts  with  regard 
to  the  applicant’s  recpie.st  for  blanket 
authorization,  under  18  (CFR  part  34.  of 
future  issuances  of  securities  and 
a.ssumptions  of  liahilitv  is  Fehruarv  20. 
2013. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper,  using  the 
FERCC  Online  links  at  http:// 
wivw.fhi'c.gov.  To  facilitate  electronic 
.service,  persons  with  Internet  access 
who  will  eFile  a  document  and/or  he 
listed  as  a  contact  for  an  intervenor 
must  create  and  validate  an 
eRegi.stration  account  using  the 
eRegi.stration  link.  .Select  the  eFiling 
fink  to  log  on  and  submit  the 
intervention  or  jirotests. 

Persons  unahle  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  intervention  or  jirotest  to  the 
Federal  Energy  Regulatory  (Commission, 
888  First  Street  NE.,  Washington.  IXC 
20428. 


The  filings  in  the  above-referenced 
l)roceeding(.s)  are  accessible  in  the 
(Commission’s  ebihrarv  system  by 
clicking  on  the  a])])roi)riate  link  in  the 
above  list.  They  are  also  available  for 
review  in  the  (Commission’s  Public 
Refenmce  Room  in  Washington,  IXC. 
There  is  an  e.Suhscription  link  on  the 
weh  site  that  enables  suhscrihers  to 
receive  email  notification  when  a 
document  is  added  to  a  suhscrihed 
docket(.s).  For  a.ssi.stance  with  any  FER(C 
Online  service,  please  email 
FEl{(X)nlin(:Support@f(n'(:.g()v.  or  call 
(888)  208-3878  (toll  free).  For  TTY.  call 
(202)  502-8859. 

Dated:  laiuiarv  31. 2013. 

Nathaniel  ).  Davis,  Sr., 

Dip  lit  y  Sac  rut  a  ry. 

|FR  Oik;.  2(n;i-()2(i(il  Filed  2-.'>-13:  ami 

BILLING  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ADI  2-1 2-000] 

Coordination  between  Natural  Gas  and 
Electricity  Markets;  Supplemental 
Notice  of  Technical  Conference 

As  announced  in  the  Notice  issued  on 
December  7.  2012,'  the  b'ederal  Energv 
Regulatory  (Commission  ((Commission) 
.staff  will  iiold  a  technical  conference  on 
Wednesday.  Fehruarv  13,  2013  from 
9:00  a.m.  to  approximately  5:00  p.m.  to 
discuss  information  sharing  and 
communications  issues  between  natural 
gas  and  electric  ]Jower  indu.strv  entities. 
The  conference  will  he  held  at  the 
Feileral  Energy  Regulatory  CCommi.ssion, 
888  First  .Street  NE.,  Washington.  IXC 
20428.  The  agenda  and  list  of 
roundtable  partici|)ants  for  this 
conference  is  attached.  This  conference 
is  free  of  charge  and  o])en  to  the  public. 
(Commi.ssion  members  may  participate 
in  the  conference. 

If  you  have  not  already  done  so,  those 
who  plan  to  attend  the  technical 
conference  are  stronglv  encouraged  to 
comjilete  the  registration  form  located 
at:  https:/ /ww’w.f ere. aov/\\’h(itH~m;w/ 
resist  ration/g(is-e]e(:-mkts-02- 1 S- 1 3- 
forni.dsp.  There  is  no  deadline  to 
register  to  attend  the  conference. 

The  technic:al  conference  will  not  he 
tran.scrihed.  However,  there  will  he  a 
free  webcast  of  the  conference.  The 

'  Coordiiiiilioii  ImiIwkoii  Niiluiiil  C.'is  iiikI 
llijclricilv  Mark(!ts,  Dockal  No.  .•\l)12-12-()()() 
(l)c!t:i>ml)or  7.  2012)  (Nolico  Of  R(Kiii(!sI  for 
OomiiKMils  and  Todinical  Conidnmeo)  (/i/Z/j.// 
alihriir\’.fan:.}ii)\’/IDM\\'S/ci)nini()n/ 
opanniit  .usp'XiIalD=  1  :f 
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\vol){:ast  will  allow  ijorsons  to  listen  to 
the  technical  conference!,  hut  not 
participate.  Anyone  with  Internet  access 
who  wants  to  listcai  to  the  conference 
can  do  so  hy  navigating  to  the  Calendar 
of  Fvents  at  n'M'U'./(r!rf;.gov  and  locating 
the  t(!chnical  confc:rence  in  the 
Cahiiidar.  The  tcudinical  conference  will 
contain  a  link  to  its  wcihcast.  The 
Capitol  Connection  ])rovides  tcudniical 
su])i)ort  for  the:  wehc:ast  and  offers  the 
option  of  listening  to  tlu!  meeting  via 
])hone-hridge  for  a  fee.  If  you  have  any 
c]U(!stions,  visit 

\v\v\v.(J(if)iiolConn(i(:ti()ii.org  or  call  703- 
00.3-31 00.^ 

Notic:e  is  also  hercihy  given  that  the 
discussions  at  the  conference  may 
address  matters  at  issue  in  the  following 
Commission  proc:eeding(s)  that  are 
either  |)ending  or  within  their  rehearing 
])eriod:  ISO  New  England  Inc.,  Docket 
No.  ERl  3-350-000. 

Information  on  the  technical 
conference  will  he  postcid  on  the  Weh 
site  hit p://\v\v\v.fer(:.gov/indiist fins/ 
ehctric/indus-dct/nIectric-coorcLdsp,  as 
well  as  the  Calendar  of  Events  on  the 
Commi.ssion's  weh  site,  http:// 
ww'w.fdrc.gov,  ])rior  to  the  conteniiice. 

Commission  conferences  are 
accessible  under  section  508  of  the 
Rehabilitation  Act  of  1973.  For 
accessibility  accommodations,  please 
send  an  email  to  dC(:dssihilit\'@f(n'c.gov 
or  call  toll  free  1-800-208-3372  (voice) 
or  202-502-8()59  (TTY),  or  send  a  FAX 
to  202-208-2100  with  th(!  rerinired 
accommodations. 

For  inoH!  information  about  the 
technical  conferenc;e.  please  contact: 
Caroline  Daly  (Technical  Information). 
()ffic:e  of  Energy  Policy  and 
Innovation.  Federal  Energy  Regulatory 
Commission.  888  First  Street  NE., 
Washington,  DC  20420.  (202)  502- 
8931 ,  Cdrolind.Ddh’@ferc.gov. 

Anna  Fernandez  (Legal  Information), 
Offic:e  of  Ceneral  Counsel.  Etideral 
Energy  Regidatory  Commi.ssion,  888 
First  Street  NE.,  Washington,  DC 
20420,  (202)  502-0082. 

Annd.Fdindn  dd’/M  fere. go  \ 

.Sarah  McKinley  (Logistical 

Information),  Office  of  External 
Affairs,  Ftideral  Energy  R(!gulatorv 
Commissi!)!!,  888  First  Street  NE., 
Washington.  DC  20420,  (202)  502- 
8004,  S(n(d}.M(:Kinh;\'@fdrc.gov. 

IDatisl;  )amiarv  25).  2013. 

Nathanii:!  ).  Davis,  Sr., 

Dapiity  Sccivlary. 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  P-14471-000] 

West  Street  Hydro,  Inc.;  Notice  of 
Preliminary  Permit  Application 
Accepted  for  Filing  and  Soliciting 
Comments,  Motions  To  Intervene,  and 
Competing  Applications 

On  December  10,  2912,  We.st  .Street 
Hydro,  Inc.,  filed  an  application  for  a 
preliminarv  permit,  jtursnant  to  .section 
4(f)  of  the  Federal  Power  Act,  proposing 
to  .study  the  feasibility  of  the  Ashuelot 
River  Dam  Hydroelectric  Project 
(])roject)  to  he  located  on  the  Ashuelot 
River,  near  the  City  of  Keene,  Cheshire 
County,  New  Hamjjshire.  The  sole 
j)urj)o.se  of  a  preliminarv  j)ermit,  if 
issued,  is  to  grant  the  permit  holder 
])riorlty  to  file  a  license  application 
during  the  permit  term.  A  jjreliminary 
permit  does  not  authorize  the  ])ermit 
liolder  to  perform  any  land-disturbing 
activities  or  otherwise  enter  upon  lands 
or  waters  owned  by  others  witho!it  the 
owners'  expre.ss  permission. 

'[’he  propo.sed  project  would  consist 
of:  (1)  'I'he  existing  KiO-foot-long.  19- 
foot-high,  stone-masonry  Ashiuilot  Park 
Dam  with  a  134-foot-long  spillway:  (2) 
an  existing  34-acre  impoundment  with 
a  normal  maximum  water  surface 
elevation  of  472  feet  above  mean  sea 
level:  (3)  a  new  intake  structure:  (4)  a 
new  powerhouse  containing  two  43- 
killowatt  (kW)  turbine-generating  units 
for  a  total  installed  capacity  of  89  kW: 

(5)  a  new  tailrace:  (9)  a  new  33()-foot- 
long,  34.5-kilovolt  transmis.sion  line: 
and  (7)  a])purlenant  facilities.  The 
estimated  annual  generation  of  the 
jiroject  would  he  390  megawatt-hours. 

Applicdnt  CAmtdct:  Mr.  Kenneth  A. 
.Stewart,  We.st  .Street  Hydro,  Inc.,  20 
Central  .Sejuare,  Keene.  NH  03431: 
phone:  (903)  352-2448. 

FEHC  Contdct:  Michael  Watts:  phone: 
(202)  502-9123. 

Ddddlino  for  filing  cominonts,  motions 
to  inton'ene,  coinpoting  opplicotions 
(without  notions  of  intent),  or  notices  of 
intent  to  file  competing  opplicotions:  90 
days  from  the  i.ssuance  of  this  notice. 
Competing  applications  and  notices  of 
intent  mu.st  meet  the  reciuirements  of  18 
CFR  4.39.  Comments,  motions  to 
intervene,  notices  of  intent,  and 
competing  applications  may  he  filed 
electronicallv  via  the  Internet.  .See  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commi.ssion’s  Weh 
site  http://www.ferc.gov/docs-filing/ 
efiling.dsp.  Commenters  can  submit 
brief  comments  up  to  9,000  characters, 
without  prior  registration,  using  the 


eComment  system  at  http:// 
www.ferc.gov/docs-fiIing/ 
econnnent.dsp.  Yon  mu.st  include  vour 
name  and  contact  information  at  the  end 
of  your  comments.  For  a.ssistance. 
please  contact  FERC  Online  .Suj)port  at 
FFH(X)nlineSnp})ort@ferc.gov  or  toll 
free  .it  1-899-208-3979,  or  for  TTY. 
(202)  502-8959.  Although  the 
Commission  strongly  encourages 
elec:tronic  filing,  documents  may  also  he 
paper-filed.  To  ])aper-file.  mail  an 
original  and  seven  copies  to:  Kimherlv 
D.  Bose,  .Secretary,  Federal  Energy 
Regulatory  Commission,  888  First  .Street 
NE.,  Washington.  DC  20429. 

More  information  about  this  jjroject, 
including  a  copy  of  the  application,  can 
he  viewed  or  printed  on  the  “eLihrarv” 
link  of  Commi.ssion’s  Weh  site  at  l^ttp:// 
www.ferc.gov/docs-fiIing/eIihrdry.dsp. 
Enter  the  docket  number  (P-14471)  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  contact  FERC 
Online  .Support. 

l)at(!(l:  lanuarv  30.  2013. 

Kiinlicrly  I).  liosi:, 

Secreldiy. 

|FK  Dili:.  2()i:!-025.5()  Filad  2-5-1:!;  K:45  :im| 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM98-1-000] 

Records  Governing  Off-the-Record 
Communications;  Public  Notice 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(h).  of  the  receipt 
of  prohibited  and  exempt  off-the-record 
communications. 

Order  No.  907  (94  FR  51222, 
.Se])lemher  22.  1999)  requires 
Commission  decisional  emjiloyees,  who 
make  or  receive  a  prohibited  or  exempt 
off-the-record  communication  relevant 
to  the  merits  of  a  contested  proceeding, 
to  deliver  to  the  .Secretary  of  the 
Commission,  a  copy  of  the 
communication,  if  written,  or  a 
summary  of  the  suh.stance  of  anv  oral 
communication. 

Prohibited  communications  are 
included  in  a  public,  non-decisional  file 
a.ssociated  with,  hut  not  a  part  of,  the 
decisional  record  of  the  proceeding. 
Unless  the  Commi.ssion  determines  that 
the  prohibited  communication  and  any 
responses  thereto  should  become  a  part 
of  the  decisional  record,  the  prohibited 
off-the-record  communication  will  not 
he  considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
jiroceeding  may  .seek  the  ojjportunity  to 
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njspond  to  any  facts  or  contentions 
made  in  a  prohil)ited  off-tlie-record 
communication,  and  mav  recpiest  that 
tlie  (Commission  ])lac(;  the  proliil)ite{l 
communication  and  responses  thereto 
in  the  decisional  record.  The 
(Commission  will  grant  such  a  recpiest 
only  when  it  determines  that  fairness  so 
reipiires.  Any  person  identified  below  as 
having  made  a  prohibited  off-the-record 
communication  shall  serve  the 
document  on  all  |)arties  listed  on  the 
official  .service  li.st  for  the  applicable 


proceeding  in  accordance  with  Rule 
2010.  18  (CFR  38.5.2010. 

Exem|)t  off-the-record 
communications  are  included  in  the 
decisional  record  of  the  jiroceeding. 
unless  the  communication  was  with  a 
coo|)erating  agency  as  de.scribed  by  40 
(CFR  1501.0.  made  under  18  (CFR 
385.2201(e)  (1)  (v). 

'I'he  following  is  a  list  of  off-the- 
record  communications  recent Iv 
received  by  the  Secretary  of  the 
(Commission.  The  communications 
listed  are  grouped  chronologicallv,  in 


ascending  order.  The.se  filings  are 
available  for  review  at  the  (Commission 
in  the  Ruhlic  Reference;  Room  or  may  he 
viewed  on  the  (Commission's  Web  site  at 
IUt})://\v\\'\v.fHr(:.gov  using  the  eLihrarv 
link.  Enter  the  docket  niiml){!r. 
excluding  the  last  three  digits,  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
EER(C.  Online  Su])])orl  at 
EER(C()nlineSup])ort@ferc.gov  or  toll 
free  at  (8(i())2()8-3()7(i.  or  for  TTY. 
contact  (202)502-8859. 


Docket  No. 

Filed  Date 

Presenter  or  requester 

Prohibited 

1 .  P-2503-000  . 

01-14-13 

David  Nett. 

2.  RM1 0-23-000  . 

01-22-13 

Patrick  Cullen. 

Exempt 

1.  CP  12^95-000  . 

01-10-13 

FERC  Staff.' 

2.  P-14447-000  . 

01-15-13 

FERC  Staff.2 

3.  P-12790-000  . 

01-22-13 

FERC  Sfaff.3 

4.  CP  13-8-000  . 

01-23-13 

U.S.  Congress.'* 

5.  CP07-52-000,  CP07-53-000,  CP07-53-001  . 

01-23-13 

Mayor  Stan  Choptiany. 

1  Telephone  record. 

2 Telephone  record. 

3  Email  record. 

‘'Letter  signed  by  Hons.  Benjamin  L.  Cardin,  Steny  Hoyer,  C.A.  Dutch  Ruppersberger,  Barbara  A.  Mikulski,  Elijah  E.  Cummings  and  John 
Sarbanes. 


Dal(!(l:  laiuiarv  20.  2013. 

Nathaniel  ).  Davis,  Sr., 

Daptilv  Sacralarv. 

IKK  Ooc.  2(n;t-02(i(i.l  Kil(!(l  K:4.")  ain| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OPP-2010-0014;  FRL-9377-1] 

Product  Cancellation  Order  for  Certain 
Pesticide  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  EPA’s 
order  for  the  cancellations,  voluntarilv 
rerpiested  by  the  registrants  and 
accepted  by  the  Agency,  of  the  products 
listed  in  Table  1  and  Table  2  of  Unit  II., 
pursuant  to  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  This  cancellation  order  follows 
a  )uly  8.  2012  Federal  Register  Notice 
of  Recei])t  of  Rerpiests  from  the 
registrants  li.sted  in  Table  3  of  Unit  II.. 
to  voluntarily  cancel  these  |)rodnct 
registrations.  In  the  July  8.  2012  notice. 
EPA  indicated  that  it  would  i.ssue  an 
order  implementing  the  cancellations, 
unless  the  Agency  received  substantive 
comments  within  the  180  day  comment 
period  that  would  merit  its  further 


review  ofthe.se  recpiests.  or  unless  the 
regi.strants  withdrew  their  recpie.sts.  The 
Agency  received  one  comment  on  the 
notice  hut  it  did  not  merit  its  further 
review  of  the  recpiest.  Further,  the 
regi.strants  did  not  withdraw  their 
rcHpiests.  Accordingly.  EPA  hereby 
i.ssues  in  this  notice  a  cancellation  order 
granting  the  recpiested  cancellations. 

Anv  distribution,  sale,  or  use  of  the 
jiroducts  subject  to  this  cancellation 
order  is  permitted  only  in  ac:cordance 
with  the  terms  of  this  order,  including 
any  existing  stocks  provisions. 

DATES:  The  cancellations  are  effective 
February  8,  2013. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
W.  Pates,  jr.,  I’esticide  Re-Evaluation 
Division  (75()8P).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave..  NW.. 
Washington.  DU  20480-0001;  telephone 
numher:  (703)  308-8105;  email  address; 

SUPPLEMENTARY  INFORMATION; 

I.  Ueneral  Information 

A.  Dons  this  act  ion  apply  to  mo? 

This  action  is  directed  to  the  public 
in  general,  and  may  he  of  intere.st  to  a 
wide  range  of  stakeholders  including 
environmental,  human  health,  and 
agricultural  advocates;  the  chemical 
industry;  ))e.sticide  u.sers;  and  memhers 
of  the  public  intere.st ed  in  the  .sale, 
distribution,  or  use  of  pesticides.  Since 


others  also  may  be  interested,  the 
Agency  has  not  atteiujited  to  describe  all 
the  specific  entities  that  may  he  affected 
by  this  action. 

B.  How  can  I  got  copios  of  this  documont 
and  othor  rolatod  information? 

The  docket  for  this  action,  identified 
hv  docket  identification  (ID)  numher 
EPA-HQ-()PP-2(n()-()()14,  is  available 
at  http://www.rognIations.gov  or  ii\  the 
Office  of  Pesticide  Programs  Regulatory 
Public  Docket  (OPP  Docket)  in  tlie 
Environmental  Protection  Agencv 
Docket  ('enter  (EPA/DU),  EPA  Wiist 
Bldg..  Rm.  3334.  1301  Constitution  Ave. 
NW.,  Washington.  DC]  2048()-()()01.  The 
Public  Reading  Room  is  o])en  from  8;30 
a. in.  to  4;30  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Public 
Reading  Room  is  (202)  588-1744,  and 
the  telephone  numher  for  the  OPP 
Docket  is  (703)  305-5805.  Please  review 
the  visitor  instructions  and  additional 
information  about  the  docket  available 
at  htt})://www.opa.go\'/do(:kots. 

11.  What  af:tion  is  the  agency  taking? 

This  notice  announces  the 
cancellation,  as  recpiested  by  regi.strants. 
of  340  produc:ts  regi.stered  under  FIERA 
section  3.  These  registrations  are  li.sted 
in  se(juence  by  registration  numher  (or 
company  number  and  24(c)  numher)  in 
Tables  1  and  2  of  this  unit. 
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Table  12— Product  Cancellations 


ERA  Registration 
No. 

Product  name 

Chemical  name 

000100-00863  ... 

Sentinel  40WG  Turf  Fungicide  . 

Cyproconazole. 

000100-00874  ... 

Sentinel  40  WG  for  Repackaging  Use  Only  . 

Cyproconazole. 

000352-00712  ... 

Dupont  Throttle  MP  Flerbicide . 

Sulfometuron,  Sulfentrazone,  Chlorsulfuron. 

000527-00106  ... 

ML^13G  . 

Poly(oxy-1 ,2-  ethanediyi  (dimethy  limino)-1,2-  ethanediyl(dimethy 
limino)-1 ,2-  ethanediyi  dichloride). 

000527-00122  ... 

ML-8S  . 

Poly(oxy-1,2-  ethanediyl(dimethy  limino)-1,2-  ethanediyl(dimethy 
limino)-1 ,2-  ethanediyi  dichloride). 

000527-00127  ... 

CS-EZ  . 

Poly(oxy-1,2-  ethanediyl(dimethy  limino)-1,2-  ethanediyl(dimethy 
limino)-1,2-  ethanediyi  dichloride). 

001903-00028  ... 

Petco  Ear  Mite  Remedy  . 

Pyrethrins,  Piperonyl  butoxide. 

002724-00616  ... 

Speer  Dairy  and  Livestock  RTU  Spray . 

Piperonyl  butoxide,  Pyrethrins. 

003090-00165  ... 

Sanitized  Brand  T96-21  . 

Triclosan. 

005204-00001  ... 

Biomet  TBTO . 

Tributyltin  oxide. 

005383-00127  ... 

Microbanish  R  . 

T  riclosan. 

009339-00012  ... 

Flextin  Wood  Treatment  Concentrate  . 

Tributyltin  oxide. 

009339-00014  ... 

Flexgard  Waterbase  Preservative  . 

Tributyltin  oxide. 

009688-00300  ... 

RG  Indoor  Insect  Control  . 

Piperonyl  butoxide,  Pyrethrins. 

010088-00070  ... 

Bio-Cide  . 

Carbamodithioic  acid,  methyl-,  monopotassium  salt,  Carbamodithioic 
acid,  cyano-,  disodium  salt. 

040849-00014  ... 

Enforcer  Flea  and  Tick  Shampoo  for  Pets  . 

MGK  264,  Piperonyl  butoxide,  Pyrethrins. 

040849-00033  ... 

Enforcer  Ant  &  Roach  Killer  III  . 

MGK  264,  Pyrethrins,  Permethrin. 

040849-00034  ... 

Enforcer  Flea  &  Tick  Spray  for  Pets  II  . 

Piperonyl  butoxide,  Permethrin,  Pyrethrins. 

045385-00089  ... 

Cenol  Space  and  Contact  Spray  . 

Phenothrin,  Tetramethrin. 

047000-00044  ... 

Flome-Garden  and  Pet  Insecticide  . 

MGK  264,  Piperonyl  butoxide,  Pyrethrins. 

050600-00012  ... 

Alas-478  . 

Phosphoric  acid,  Benzenesulfonic  acid.  Cl 0-1 6-alkyl  derivs. 

058687-00001  ... 

Chlorine — Liquified  Gas  Under  Pressure  . 

Chlorine. 

059807-00013  ... 

Pyriproxyfen  11.23%  Insect  Growth  Regulator . 

Pyriproxyfen. 

063191-00010  ... 

St.  Gabriel  Laboratories  Flot  Pepper  Wax  Insect  Re¬ 
pellent. 

Capasaicin. 

070385-00002  ... 

Microban  Institutional  Spray  X-580  . 

Bromine,  MGK-264,  Piperonyl  butoxide,  Pyrethrins,  o-  Phenylphenol, 
Benzenemethanamini  urn,  N,N-dimethyl-N-  (2-(2-(4-(1, 1,3,3- 

tetramethylbutyl)p  henoxy)ethoxy)ethy  1)-,  chloride. 

C0020008  . 

Distinct  Flerbicide  . 

Diflufenzopyr-  sodium  Dicamba,  sodium  salt. 

MA070001  . 

Dual  Magnum  . 

S-Metolachlor. 

WA030014  . 

WIN-FL0  4F  . 

Pentachloronitroben  zene. 

WA910013  . 

Clean  Crop  Phorate  20G  . 

Phorate. 

Table  2  contains  a  list  ol'registrations 
for  which  companies  j)aying  at  one  of 
the  maintenance  fee  t;aps  recjiiested 


cancellation  in  the  FY  2012 
maintenance  fee  hilling  cycle.  Because 
maintaining  these  registrations  as  active 


would  re(]uire  no  additional  fee.  the 
Agency  is  treating  these  requests  as 
vohmtarv  cancellations  under  (i(f)(1). 


Table  2— Cancellations  of  Products  Due  To  Non-Payment  of  Maintenance  Fees 


EPA  Registration  No. 

Product  name 

Chemical  name 

000100-00897  . 

Zephyr  0.15  EC  Miticide/insecticide  . 

Abamectin. 

000100-00902  . 

Emamectin  Benzoate  Technical  . 

Emamectin  benzoate. 

000100-01109  . 

Cyper  EC  Insecticide . 

Cypermethrin. 

000100-01138  . 

Thiolux  Jet  . 

Sulfur. 

000100-01197  . 

Azoxystrobin  Mold-Retardant  2.08  SC  . 

Azoxystrobin. 

000100-01223  . 

Tecto  MP  340  . 

Thiabendazole. 

000100-01229  . 

Azo-Shield  . 

Azoxystrobin. 

000100-01233  . 

Propi-Shield  . 

Propiconazole. 

000100-01234  . 

Cypro-Shield  . 

Cyproconazole. 

000100-01237  . 

Fludi-Shield  . 

Fludioxonil. 

000100-01252  . 

Tecto-Shield  MP  100 . 

Thiabendazole. 

000100-01255  . 

Difeno-Shield  . 

Difenoconazole. 

000228-00160  . 

Riverdale  3  Plus  3  Amine . 

2,4-D,  dimethylamine  salt;  MCPP-p,  DMA  salt. 

000228-00220  . 

Riverdale  1 .25%  Hexazinone  Liquid  Ready-To-Use 
Weed  and  Brush  Killer. 

Hexazinone. 

000228-00221  . 

Riverdale  2D  +  2DP  Amine  . 

2,4-D,  dimethylamine  salt;  2,4-DP-p,  DMA  salt. 

000228-00230  . 

Riverdale  1%  Bromacil  Granular  Weed  Killer  . 

Bromacil. 

000228-00231  . 

Riverdale  2%  Bromacil  Granular  Weed  Killer  . 

Bromacil. 

000228-00232  . 

Riverdale  1%  Bromacil  Granular  Weed  Killer  . 

Bromacil. 

000228-00240  . 

Riverdale  Liquid  Chlorine  Sanitizer  . 

Sodium  hypochlorite. 

000228-00241  . 

Riverdale  2.5%  Bromacil  Liquid  Ready-To-Use 
Weed  Killer. 

5-Bromo-3-sec-butyl-6-methyluracil,  lithium  salt. 

000228-00263  . 

Riverdale  Super  Green  Weed  and  Feed  . 

2,4-D,  2-ethylhexyl  ester. 

000228-00290  . 

Riverdale  MCPA-6  Amine . 

MCPA,  dimethylamine  salt. 
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ERA  Registration  No 

Product  name 
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000228-00358  . 

Esteron  99  Concentrate  Herbicide  . 

2,4-D,  2-ethylhexyl  ester. 

000228-00364  . 

Riverdale  Credit  Herbicide  . 

Glyphosate-  isopropylammonium. 

000228-00375  . 

Riverdale  Corsair  Selective  Herbicide . 

Chlorsulfuron. 

000228-00384  . 

Riverdale  Tahoe  3A  Herbicide  . 

Triclopyr,  triethylamine  salt. 

000228-00385  . 

Riverdale  Tahoe  4E  Herbicide  . 

Acetic  acid,  ((3,5,6-trichloro-  2-pyridinyl)oxy)-,  2-butoxyethyl  ester. 

000228-00394  . 

Riverdale  Resound  720  . 

Chlorothalonil. 

000228-00396  . 

Riverdale  Banderole  Fungicide  . 

Propiconazole. 

000228-00398  . 

Riverdale  Endurance  Herbicide . 

Prodiamine. 

000228-00399  . 

Riverdale  Predict  Herbicide  . 

Norflurazon. 

000228-00437  . 

Bifenthrin  0.029%  Plus  Fertilizer  . 

Bifenthrin. 

000228-00438  . 

Bifenthrin  7.9%  FL  Nursery  . 

Bifenthrin. 

000228-00439  . 

Bifenthrin  PI  Granular  Insecticide . 

Bifenthrin. 

000228-00450  . 

Menace  PL  Granular  Insecticide  . 

Bifenthrin. 

000228-00452  . 

Menace  GC  Granular  Insecticide  . 

Bifenthrin. 

000228-00454  . 

Menace  Nursery  Granular  Insecticide . 

Bifenthrin. 

000228-00456  . 

Proclipse  65  WDG  . 

Prodiamine. 

000228-00481  . 

Bifenthrin  0.058%  Granular  Insecticide  . 

Bifenthrin. 

000228-00482  . 

Bifenthrin  0.1 15%  Granular  . 

Bifenthrin. 

000228-00486  . 

Mantra  2F  Greenhouse  and  Nursery  Insecticide  .... 

Imidacloprid. 

000228-00497  . 

Bifenthrin  0.2%  Granular  . 

Bifenthrin. 

000228-00518  . 

Tahoe  3A  Herbicide . 

Triclopyr,  triethylamine  salt. 

000228-00519  . 

Menace  GC  0.058%  Plus  Fertilizer . 

Bifenthrin. 

000228-00532  . 

Imidacloprid  4.6  F  PCO  . 

Imidacloprid. 

000228-00550  . 

ETI  108  10  H  . 

Dithiopyr. 

000228-00556  . 

Menace  25  MC  . 

Bifenthrin. 

000228-00559  . 

NUP  06211  GC  Insecticide  . 

Bifenthrin,  Imidacloprid. 

000228-00560  . 

NUP  06211  . 

Bifenthrin,  Imidacloprid. 

000228-00561  . 

Trooper  101  Mixture  Herbicide . 

Picloram;  2,4-D,  Triisopropanolamine  salt. 

000228-00574  . 

Atera  GC  Granular  Insecticide  . 

Bifenthrin,  Imidacloprid. 

000228-00575  . 

Atera  LC  Granular  Insecticide  . 

Bifenthrin,  Imidacloprid. 

000228-00576  . 

Atera  0.36  GC  Granular  Insecticide  . 

Bifenthrin,  Imidacloprid. 

000228-00577  . 

Atera  0.36  LC  Granular  Insecticide  . 

Bifenthrin,  Imidacloprid. 

Bifenthrin,  Imidacloprid. 

Bifenthrin,  Imidacloprid. 

000228-00578  . 

Atera  0.3  GC  Fertilizer  Insecticide  . 

000228-00579  . 

Atera  0.3  LC  Fertilizer  Insecticide  . 

000228-00580  . 

Atera  0.225  GC  Fertilizer  Insecticide  . 

Bifenthrin,  Imidacloprid. 

Bifenthrin,  Imidacloprid. 

Bifenthrin,  Imidacloprid. 

Bifenthrin,  Imidacloprid. 

Bifenthrin,  Imidacloprid. 

Bifenthrin,  Imidacloprid. 

Bifenthrin. 

000228-00581  . 

Atera  0.225  LC  Fertilizer  Insecticide  . 

000228-00582  . 

Atera  0.18%  GC  Fertilizer  Insecticide  . 

000228-00583  . 

Atera  0.18%  LC  Fertilizer  Insecticide  . 

000228-00584  . 

Atera  0.15%  GC  Fertilizer  Insecticide  . 

000228-00585  . 

Atera  0.15%  LC  Fertilizer  Insecticide  . 

000228-00598  . 

Nufarm  Bifenthrin  Pro  2 . 

000228-00605  . 

Nufarm  Permethrin  Pro  . 

Permethrin. 

000228-00622  . 

Chlorpyrifos  SPC  0.5%  MCB  Insecticide  . 

Chlorpyrifos. 

000228-00634  . 

Quinclorac  G-Pro  75  DF  . 

Quinclorac. 

000228-00645  . 

Oxadiazon  E-Pro  Granular  Herbicide . 

Oxadiazon. 

000228-00646  . 

Mepiquat  E-Ag  Plant  Growth  Regulator . 

Mepiquat  chloride. 

000228-00648  . 

T-Pac  E-Pro  EC  Plant  Growth  Regulator . 

Trinexapac-ethyl. 

000228-00650  . 

ETI  106  01  1-  NC  . 

Abamectin. 

000228-00651  . 

ETI  106  01  1— C  . 

Abamectin. 

000228-00663  . 

ETI  105  01  H  . 

Oxyfluorfen. 

000228-00664  . 

ETI  114  01  H  . 

Nicosulfuron. 

000228-00677  . 

ETI  114  02  H  . 

Nicosulfuron. 

000264-00380  . 

Prep  Brand  Plant  Regulator  for  Cotton  . 

Ethephon. 

000264-00686  . 

Tribute  Solo  WG32  Herbicide  . 

Foramsulfuron;  lodosulfuron-methyl-sodium. 

Metribuzin. 

000264-00732  . 

Sencor  70%  Wettable  Powder  Sugarcane  Herbi¬ 
cide. 

000264-00821  . 

Ginstar  (R)  4.5  SC  Cotton  Defoliant  . 

Diuron;  Thidiazuron. 

Imidacloprid. 

Imidacloprid. 

000264-00828  . 

Gaucho  600  SC  Insecticide . 

000264-00857  . 

NTN  33893  Liquid  Ant  Bait  . 

000264-00962  . 

Gaucho  480  FS  Flowable . 

Imidacloprid. 

Imidacloprid. 

000264-00963  . 

Gaucho  75  ST  FS  Insecticide  . 

000264-01037  . 

RTP  072006  Liquid  Ant  Bait . 

Imidacloprid. 

000264-01058  . 

RTP  017495  . 

Imidacloprid. 

000264-01110  . 

Aeris  Votivo  . 

Imidacloprid;  Thiocarb;  Bacillus  firmus  strain  1-1582. 

Glyphosate-  isopropylammonium. 

000524-00370  . 

Roundup  L  &  G  Concentrate  Grass  &  Weed  Killer 

000524-00440  . 

Roundup  Rainfast  Herbicide  . 

Glyphosate-  isopropylammonium. 

000524-00526  . 

MON  37525W  Herbicide  MON  37525  NC  . 

Sulfosulfuron. 

000524-00541  . 

MON  78736  Herbicide  . 

Glyphosate-  isopropylammonium;  triclopyr,  triethylamine  salt. 

000524-00542  . 

MON  78783  Herbicide  . 

Glyphosate-  isopropylammonium;  triclopyr,  triethylamine  salt. 

000524-00546  . 

MON  79158  Herbicide  . 

Diquat  dibromide;  Glyphosate-  isopropylammonium;  Imazapic-am 
monium. 

000524-00547  . 

MON  78868  Herbicide  . 

Diquat  dibromide;  Glyphosate-  isopropylammonium;  Imazapic-am- 
monium. 
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EPA  Registration  No. 


Product  name 


Chemical  name 


000577-00552 

000577-00553 

000577-00554 

000577-00555 


Vinyl  Waterbase  Antifouling  Paint  888  . 

8010-682-6437  Paint,  Antifouling,  Vinyl-Red  MIL- 
P-15931B,  Formula  121/. 

8010-290-4247  Paint,  Antifouling  Vinyl-Black 
MIL-P-16189B  FORM  129/63. 

Paint,  Antifouling  Cold  Plastic  Shipbottom,  Formula 
105  MIL-P-19451B. 


Cuprous  oxide. 

Cuprous  oxide. 

Copper  as  elemental;  Cupric  oxide;  Cuprous  oxide. 
Cuprous  oxide. 


000577-00563 

000577-00564 

000577-00565 

000577-00566 

000577-00567 

000577-00568 

000829-00279 

000829-00280 

000829-00294 

000961-00273 

000961-00376 

000961-00377 

000961-00384 

000961-00385 

000961-00386 

001381-00217 

001529-00047 

001529-00048 

001677-00208 

001677-00224 

001677-00227 

002517-00080 

002517-00085 

002596-00122 

002596-00123 

002724-00651 

002724-00690 

003008-00017 

003432-00028 

004787-00036 

004822-00410 

004822-00450 

005785-00068 

006836-00210 

007313-00020 

007969-00223 

008622-00026 

008622-00027 

008622-00065 

008622-00066 

008622-00067 

008622-00076 

035935-00001 

040810-00020 

042964-00031 

045309-00010 

045309-0001 1 

045309-00037 


Copper  Paint  No.  1  . 

Copper  Paint  No.  2  . 

Rappahannock  Copper  Paint  4  . 

Rappahannock  Copper  Paint  7  . 

Copper  Paint  No.  3  Rappoxy  75  Red  . 

Copper  Paint  No.  5  Rappoxy  60  Red  . 

SA-50  Dursban  2E  Insecticide  . 

SA-50  Dursban  4-E  Insecticide  . 

Deltamethrin  0.1%  Granules  . 

Lebanon  Preemergence  Weed  Control . 

Koos  Crabgrass  Preventer  with  0.574  Barricade 
Preemergence  Herbicide. 

Koos  Crabgrass  Preventer  with  0.383  Barricade 
Preemergence  Herbicide. 

Par  Ex  Slow  Release  Fertilizer  with  0.21%  Barri¬ 
cade  Herbicide. 

Par  Ex  Slow  Release  Fertilizer  with  0.275%  Barri¬ 
cade  Herbicide. 

Par  Ex  Slow  Release  Fertilizer  with  0.30%  Barri¬ 
cade. 

Prosolutions  Propiconazole  . 

Fungitrol  2010 . 

Fungitrol  2002  . 

Spiriclens  Spray . 

Premier  70/30  Sterile  I  PA  Spray  . 

Performance  LS  Laundry  Sanitizer  . 

Sergeant's  Cyphenothrin  +  IGR  Squeeze-On  for 
Dogs. 

Sergeant’s  Cyphenothrin  Squeeze-On  for  Dogs . 

Hartz  2  in  1  Flea  &  tick  Spray  with  Deodorant  for 
Dogs  III. 

Hartz  2  in  1  Fast  Acting  Flea  &  Tick  Spray  for  Cats 
with  Rabon. 

Farnam  Natural  Bug  Guard  Mist  A . 

Ion  Moss  . 

Osmose  K-33-C  (72%)  Wood  Preservative . 

On  Guard  Premium  Pool  Algaecide  Granular  Con¬ 
centrate. 

Glyfos  Au  Herbicide . 

Fresh  Scent  Vanish  Thick  Liquid  Toilet  Bowl 
Cleaner. 

Off!  Yard  &  Deck  Area  Repellent  II  . 

Bromine  Chloride  . 

Dantobrom  TC  . 

ABC  3  Marine  Antifouling  Paint . 

Regent  TS  Insecticide  . 

Halobrom-G  . 

Halobrom  T-30  . 

Biobrom  C-100T  . 

Sodium  Bromide  45% . 

Sodium  Bromide  43% . 

Fuzzicide-SP  (Ammonium  Bromide)  . 

Trifluralin  50W  . 

Irgaguard  F3000  . 

A-456-N  . 

Aqua  Clear  Algae  Preventative  . 

Spa  Clear  Non-Foaming  Algaecide . 

Swim  Free  Non-Foaming  Black  Algaecide  for 
Swimming  Pool. 


Cuprous  oxide. 

Cuprous  oxide. 

Cuprous  oxide. 

Cuprous  oxide. 

Cuprous  oxide. 

Cuprous  oxide. 

Chlorpyrifos. 

Chlorpyrifos. 

Deltamefhrin. 

DCPA. 

Prodiamine. 

Prodiamine. 

Prodiamine. 

Prodiamine. 

Prodiamine. 

Propiconazole. 

Chlorthalonil;  Carbamic  acid,  butyl-,  3  iodo-2-propynyl  ester. 
Chlorthalonil;  1 ,3,5-Triazine-2,4-diamine,  N-Cyclopropyl-N'-(1 ,1- 
dimethylethyl)-6-(methylthio)-. 

Isopropyl  alcohol. 

Isopropyl  alcohol. 

Ethaneperoxoic  acid;  Hydrogen  peroxide. 

Cyphenothrin;  Pyripoxyfen. 

Cyphenothrin. 

Gardona  (cis-isomer). 

Gardona  (cis-isomer). 

Pyrethrins;  Piperonyl  butoxide. 

Copper  as  elemental;  Zinc. 

Arsenic  oxide;  Chromic  acid;  Cupric  oxide. 

Poly(oxyethylene(dimethylimino)  ethylene(dimethylimino)ethylene  di¬ 
chloride). 

Glyphosate-  isopropylammonium. 

Alkyl*  dimethyl  ethylbenzyl  ammonium  chloride;  Hydrochloric  acid. 

Permethrin;  d-trans-Allethrin. 

Bromine  chloride. 

1-Bromo-3-chioro-5,5-  dimethylhydantoin;  1 ,3-Dichloro-5,5- 
dimethylhydantoin;  1 ,3-Dichloro-5-ethyl-5-mehtyl-hydantoin. 
Cuprous  oxide. 

Fipronil. 

2,4-  Imidazolidinedione,  1-bromo-3-chloro-5,5-dimethyl-. 

2,4-  Imidazolidinedione,  1-bromo-3-chloro-5, 5-dimethyl-. 
2,2-Dibromo-3-nitrilopropionamide. 

Sodium  bromide. 

Sodium  bromide. 

Ammonium  bromide. 

Trifluralin. 

Thiabendazole. 

Alkyl*  dimethyl  benzyl  ammonium  chloride  *(50%C14,  40%C12, 
10%C16);  1-Decanaminium,  N-decyl-N,N-dimethyl,  chloride. 
Poly(oxyethylene(dimethylimino)  ethylene(dimethylimino)ethylene  di¬ 
chloride). 

Poly(oxyethylene(dimethylimino)  ethylene(dimethylimino)ethylene  di¬ 
chloride). 

Poly(oxyethylene(dimethylimino)  ethylene(dimethylimino)ethylene  di¬ 
chloride). 
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ERA  Registration  No. 

Product  name 

Chemical  name 

045309-00038  . 

Hydrology  Cooling  Tower  Microbiocide . 

Poly(oxyethylene(dimethylimino)  ethylene(dimethylimino)ethylene  di¬ 
chloride). 

045309-00080  . 

Aqua  Clear  Algae  Eliminator  . 

Poly(oxyethylene(dimethylimino)  ethylene(dimethylimino)ethylene  di¬ 
chloride). 

048273-00012  . 

Asulam  Herbicide  . 

Asulam,  sodium  salt. 

048273-00020  . 

Marman  Mancozeb  80%  WP  . 

Mancozeb. 

050534-00114  . 

Tuffcide  960  . 

Chlorothalonil. 

050534-00115  . 

Tuffcide  404  . 

Chlorothalonil. 

050534-00197  . 

Tutfcide  500  . 

Chlorothalonil. 

050534-00227  . 

Tufficide  960  MUP  . 

Chlorothalonil. 

050534-00228  . 

Tuftcude  404  MUP  . 

Chlorothalonil. 

051036-00448  . 

Glyphosate  Isopropylamine  Salt  62%  Technical 
Solution. 

Glyphosate-isopropylammonium. 

055146-00051  . 

ACP  Flowable  Sulfur  . 

Sulfur. 

055146-00061  . 

Gibgro  2LS  . 

Gibberellic  acid. 

055146-00066  . 

Gibgro  10%  Powder  . 

Gibberellic  acid. 

055146-00067  . 

Gibgro  20%  Tablet  . 

Gibberellic  acid. 

055146-00068  . 

Gibgro  P  . 

Gibberellic  acid. 

055146-00069  . 

Gibgro  2L  . 

Gibberellic  acid. 

055146-00089  . 

Fireman  . 

Calcium  oxytetracycline. 

055146-00095  . 

Enable  WSP/Agritin  Agricultural  Fungicide  Co- 
Pack. 

Fenbuconazole;  Fentin  hydroxide. 

055146-00104  . 

NUP  08103  . 

Myclobutanil. 

061272-00004  . 

Weed  Out  2,4-D  Amine  6  Pound  . 

2,4-D,dimethylamine  salt. 

061483-00011  . 

P1/P13  Creosote  Oil . 

Creosote  Oil  (Note:  Derived  from  any  source). 

Coal  tar;  Creosote  oil. 

061483-00012  . 

P2  Creosote  Coal  Tar  Solution  . 

066330-00397  . 

Supremacy  Herbicide  Tank  Mix  . 

Fluroxypyr  1-methylheptyl  ester;  Thifensulfuron;  Tribenuron-methyl. 

066330-00398  . 

Everest  KO  Herbicide  Tank  Mix  . 

Flucarbazone-sodium;  Fluroxypyr  1-methylheptyl  ester. 

067071-00012  . 

Acticide  DO . 

5-Chloro-2-methyl-3(2H)-  isothiazolone;  2-Methyl-3(2H)- 

isothiazolone. 

067071-00052  . 

Acticide  MBL  5505  . 

Bronopol;  2-Methyl-3(2H)-  isothiazolone;  1,2-Benziso-thiazolin-3- 

067262-00008  . 

Aqua  Chem  Balanced  for  Clean  Spas  Algaecide  ... 

Poly(oxyethylene(dimethylimino)  ethylene(dimethylimino)ethylene  di¬ 
chloride). 

067690-00027  . 

Spin  Out  300  . 

Copper  hydroxide. 

069681-00023  . 

Clor  Mor  Cal-Shock  Plus  . 

Calcium  hypochlorite;  Boron  sodium  oxide,  penta  hydrate. 

070506-00117  . 

Clopyr  Brush  . 

3,6-Dichloro-2-pyridinecarboxylic  acid,  alkanolamine  salts. 

070506-00215  . 

Orbit  45WP  Agpak/Dupont  Super  Tin  80WP  Agpak 

Fentin  hydroxide;  Propiconazole. 

071368-00015  . 

2,4-D  2-EHE  Gel  Broadleaf  Herbicide  . 

2,4-D,  2-ethylhexyl  ester. 

071368-00016  . 

Rhonox  (R)  EW  Broadleaf  Herbicide  . 

MCPA,  2-ethylhexyl  ester. 

2,4-D;  2,4-D,  2-ethylhexyl  ester. 

071368-00019  . 

Weedone  638  Solventless  Broadleaf  Herbicide . 

071368-00023  . 

Nufarm  Kamba  4SL  Herbicide  . 

Benoic  acid,  3,6-dichloro-2-methoxy-,  compound  with  N- 
methylmethamine  (1:1). 

071368-00026  . 

Mextrol  WP  Herbicide  . 

Bromoxynil  octanoate. 

071368-00041  . 

Pasture  MD . 

2,4-D,  dimethylamine  salt;  Dicamba,  dimethylamine  salt; 
Metsulfuron. 

071368-00064  . 

Assert  SG  Herbicide  . 

Imazamethabenz 

071368-00067  . 

Bromox/MCPA  2-2  Herbicide  . 

Bromoxynil  octanoate;  MCPA,  2-ethylhexyl  ester. 

071368-00068  . 

Bromox  +  Atrazine . 

Atrazine;  Bromoxynil  octanoate. 

071368-00069  . 

Bromox  2E  . 

Bromoxynil  octanoate. 

2,4-D,  triisopropanolamine  salt;  3,6-Dichloro-2-pyridinecarboxylic 
acid,  alkanolamine  salts. 

071368-00072  . 

Cutback . 

071368-00073  . 

NUP  05  022  Herbicide  . 

Clopyralid;  MCPA,  2-ethylhexyl  ester. 

085827-00001  . 

Green  Light  Wettable  Dusting  Sulphur  . 

Sulfur. 

085827-00010  . 

Green  Light  Com-Pleet  18%  Systemic  Grass  & 
Weed  Killer. 

Glyphosate-isopropylammonium. 

085827-00011  . 

Green  Light  Com-Pleet  1.92%  Systemic  Grass  & 
Weed  Killer. 

Glyphosate-isopropylammonium. 

085827-00012  . 

Green  Light  Com-Pleet  Systemic  Grass  &  Weed 
Killer. 

Glyphosate-isopropylammonium. 

085827-00013  . 

Green  Light  Permethrin  Dust  . 

Permethrin. 

AK020001  . 

Linex  50  DF  . 

Linuron 

AL020007  . 

Super  Boll  . 

Ethephon. 

AL020008  . 

Acephate  75SP . 

Acephate. 

AL070004  . 

Provado  1.6  Flowable  Insecticide  . 

Imidacloprid. 

Fenoxaprop-p-ethyl. 

AR050002  . 

Ricestar  HT  Herbicide  . 

AR050008  . 

Ignite  280  SL  Herbicide  . 

Glufosinate 

AR960004  . 

Linex  4L  . 

Linuron. 

AZ060010  . 

Karate  Insecticide  . 

Lambda-Cyhalothrin. 

AZ070001  . 

Bollgard  Cotton  . 

Bacillus  thuringiensis  var.  kurstaki  dekta  endotaoxin  protein  as  pro 
duced  by  the  CrylA(c)  gene. 

AZ990003  . 

Imidan  70-WP  Agricultural  Insecticide . 

Phosmet. 
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Table  2— 

-Cancellations  of  Products  Due  To  Non-Payment  of  Maintenance  Fees— Continued 

ERA  Registration  No. 

Product  name 

Chemical  name 

CA050005  . 

Direx  4L  . 

Diuron. 

CA050008  . 

Courier  40SC  Insect  Growth  Regulator  . 

Buprofezin. 

CA060005  . 

Admire  Pro  Systemic  Protectant  . 

Imidacloprid. 

CA070010  . 

Talus  40  SC  Insect  Growth  Regulator  . 

Buprofezin. 

CA860037  . 

Furadan  4  Flowable . 

Carbofuran. 

CA980018  . 

Olin  FITFI  Dry  Chlorinator  Granular  . 

Calcium  hypochlorite. 

C0000003  . 

Acephate  75SP . 

Acephate. 

C0030003  . 

Balance  4SC  Flerbicide  . 

Isoxaflutole. 

C0030010  . 

Epic  DF  Flerbicide  . 

Flufenacet;  Isoxaflutole. 

C0070005  . 

Talus  40  SC  Insect  Growth  Regulator  . 

Buprofezin. 

C0970001  . 

Linex  50  DF  . 

Linuron. 

CT020002  . 

Captan  50  Wettable  Powder  . 

Captan. 

DE080001  . 

Ridomil  Gold  Copper  . 

Copper  hydroxide;  Metalaxyl-M. 

FL040012  . 

Courier  40SC  Insect  Growth  Regulator  . 

Buprofezin. 

FL050005  . 

Karmex  DF  . 

Diuron. 

FL070004  . 

Provado  1.6  Flowable  Insecticide  . 

Imidacloprid. 

FL860008  . 

Decco  Salt  No.  19  . 

Thiabendazole. 

FL940012  . 

Captec  4L-Captan  Flowable  Fungicide  . 

Captan. 

FL980005  . 

Folicur  3.6  F  Foliar  Fungicide  . 

Tebuconazole. 

GA020004  . 

Super  Boll  . 

Ethephon. 

GA040001  . 

Chlorpyrifos  4#  AG  . 

Chlorpyrifos. 

GA040008  . 

Dupont  Asana  XL  Insecticide  . 

Esfenvalerate. 

HI960004  . 

Ethepon  2#  . 

Ethephon. 

ID020019  . 

Acephate  75SP . 

Acephate. 

1D050003  . 

Everest  70%  Water  Dispersible  Granular  Herbicide 

Flucarbazone-sodium. 

ID060003  . 

Furadan  LFR  Insecticide/nematicide  . 

Carbofuran. 

ID080008  . 

Endura  Fungicide  . 

Boscalid. 

ID940008  . 

Dimethoate  4E  . 

Dimethoate. 

ID960013  . 

Aliette  WDG  Fungicide  . 

Fosetyl-AI. 

ID970011  . 

Dimethoate  4E  . 

Dimethoate. 

KS030006  . 

Direx  4L  . 

Diuron. 

KS050001  . 

Balance  Pro  . 

Isoxaflutole. 

KS050002  . 

Epic  DF  Herbicide  . 

Flufenacet;  Isoxaflutole. 

Flufenacet;  Isoxaflutole. 

Isoxaflutole. 

KS050005  . 

Radius  Herbicide  . 

KS090002  . 

Balance  Flexx  Herbicide . 

LA020004  . 

Direx  4L  . 

Diuron. 

LA040003  . 

Phorate  20-G  . 

Phorate. 

LA050002  . 

Ricestar  HT  Herbicide  . 

Fenoxaprop-p-ethyl. 

LA050005  . 

Acephate  90SP . 

Acephate. 

LA080011  . 

Baseline  Pretreatment  Termiticide  . 

Bifenthrin. 

LA990016  . 

Griffin  Linuron  4L  Flowable  Weed  Killer  . 

Linuron. 

MD980002  . 

Princep  Caliber  90  Herbicide  . 

Simazine. 

ME050002  . 

Dupont  Assure  II  Herbicide  . 

Quizalofop-p-ethyl. 

MN000003  . 

Axiom  DF  Herbicide  . 

Flufenacet;  Metribuzin. 

Quizalofop-p-ethyl. 

MN000006  . 

Dupont  Assure  II  Herbicide  . 

MN060001  . 

Everest  70%  Water  Dispersable  Granular  Herbi¬ 
cide. 

Flucarbazone-sodium. 

M0990002  . 

Epic . 

Flufenacet;  Isoxaflutole. 

Glyphosate-isopropylammonium. 

MS010007  . 

Glyphosate  4  Herbicide  . 

MS020019  . 

Acephate  90SP . 

Acephate. 

MS070001  . 

Chlorpyrifos  4E  AG  . 

Chlorpyrifos. 

MS080002  . 

Temprano  . 

Abamectin. 

MS1 10005  . 

A15189  Herbicide  . 

Glyphosate;  Mesotrione;  S-Metolachlor. 

Linuron. 

MS960007  . 

Linex  4L  . 

MT080002  . 

Endura  Fungicide  . 

Boscalid. 

MT990005  . 

Gustafson  LSP  Flowable  Fungicide  . 

Thiabendazole. 

NC010003  . 

Captan  50-WP  . 

Captan. 

NC080006  . 

Permethrin  3.2  AG . 

Permethrin. 

NCI 00002  . 

Prime  +  EC  . 

Flumetralin. 

ND010012  . 

Kumulus  DF  . 

Sulfur. 

ND110006  . 

AE  0172747  Herbicide  . 

Tembotrione. 

NM020001  . 

Arsenal  Herbicide  . 

Imazapyr,  isopropylamine  salt. 

NY070005  . 

4-Poster-Tickicide  . 

Permethrin. 

NY080013  . 

Headline  Fungicide  . 

Pyraclostrobin. 

NY1 10001  . 

Headline  SC  . 

Pyraclostrobin. 

OH040001  . 

Dual  Magnum  Herbicide  . 

S-Metolachlor. 

OH060002  . 

Dual  Magnum  . 

S-Metolachlor. 

OR040017  . 

Axiom  DF  Herbicide  . 

Flufenacet;  Metribuzin. 

Diclofop-methyl. 

OR040022  . 

Hoelon  3EC  Herbicide  . 

OR050027  . 

Everest  70%  Water  Dispersible  Granular  Herbicide 

Flucarbazone-sodium. 

OR060017  . 

Furadan  LFR  Insecticide/nematicide  . 

Carbofuran. 

OR080013  . 

Pendant  3.3  EC  . 

Pendimethalin. 
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EPA  Registration  No. 

Product  name 

Chemical  name 

OR080023  . 

Rely  200  Herbicide  . 

Glufosinate. 

PA070004  . 

Talus  40  SC  Insect  Growth  Regulator  . 

Buprofezin. 

PA080003  . 

Dual  Magnum  . 

S-Metolachlor. 

PR020002  . 

Mertect  (R)  340-F  Fungicide  . 

Thiabendazole. 

PR030001  . 

Reglone  Dessicant  . 

Diquat  dibromide. 

PR890002  . 

Ethrel  Pineapple  Growth  Regualtor . 

Ethephon. 

SC040001  . 

Chlorpyrifos  4#  AG  . 

Chlorpyrifos. 

SC960007  . 

Captan  50  Wettable  Powder  . 

Captan. 

SC980006  . 

Captan  50  Wettable  Powder  . 

Captan. 

SD000015  . 

Balance  Pro  Herbicide . 

Isoxaflutole. 

SD040001  . 

Define  SC  Herbicide  . 

Flufenacet. 

SD040005  . 

Princep  4L  . 

Simazine. 

SD040006  . 

Axiom  DF  Herbicide  . 

Flufenacet;  Metribuzin. 

SD050002  . 

Epic  DF  Herbicide  . 

Flufenacet;  Isoxaflutole. 

SD060004  . 

Frontier  6.0  Herbicide  . 

Dimethenamid. 

SD060008  . 

Domain  DF  Herbicide  . 

Flufenacet;  Metribuzin. 

TN070003  . 

Provado  1 .6  Flowable  Insecticide  . 

Imidacloprid. 

TX010015  . 

Griffin  Linuron  4L  Flowable  Weed  Killer  . 

Linuron. 

TX030008  . 

Direx  4L  . 

Diuron. 

TX070002  . 

Vista  . 

Fluroxypyr  1 -methyl  ester. 

TX090005  . 

Dupont  Layby  Pro  Herbicide  . 

Diuron;  Linuron. 

TX930021  . 

Dimethoate  4E  . 

Dimethoate. 

UT000001  . 

Acephate  75SP  . 

Acephate. 

UT090003  . 

Endura  Fungicide  . 

Boscalid. 

VA070001  . 

Talus  40  SC  Insect  Growth  Regulator  . 

Buprofezin. 

WA000014  . 

Daconil  SDG  . 

Chlorothalonil. 

WA010018  . 

Manzate  200  DF  Fungicide  . 

Mancozeb. 

WA0 10033  . 

Carzol  SP  Miticide/insecticide  in  Water  Soluble 

Formetanate  hydrochloride. 

Packaging. 

WA030023  . 

Axiom  DF  Herbicide  . 

Flufenacet;  Metribuzin. 

WA050006  . 

Mycoshield  . 

Calcium  oxytetracycline. 

WA050011  . 

Mycoshield  . 

Calcium  oxytetracycline. 

WA060010  . 

Osprey  Herbicide  . 

Mesosulfuron-methyl. 

WA940026  . 

Captan  50  Wettable  Powder  . 

Captan. 

WA960003  . 

Dimethoate  4E  . 

Dimethoate. 

WA970030  . 

Dimethoate  4E  . 

Dimethoate. 

WI020018  . 

Acephate  75SP . 

Acephate. 

W\/070001  . 

Provado  1.6  Flowable  Insecticide  . 

Imidacloprid. 

WY080004  . 

Endura  Fungicide  . 

Boscalid. 

Table  3  of  this  unit  includes  the 
uaines  and  addres.ses  of  record  lor  all 
registrants  of  the  products  in  Tables  1 


and  2  of  this  unit,  in  .s(!(|uence  hy  EFA 
coui])any  nuuiher.  This  miiuher 
corresponds  to  the  first  part  of  the  FPA 


registration  mnnhers  of  the  products 
listed  in  this  unit. 


Table  3— Registrants  of  Cancelled  Products 


100: 


ERA  company  No. 


Company  name  and  address 


AZ060010;  DE080001;  MA070001;  MD980002;  MS1 10005; 

NC100002,  OH040001;  OH060002;  PA080003;  PR020002; 
PR030001;  SD040005. 

228  . 


264; 


AL070004;  AR050002;  AR050008; 

C0030010;  FL980005;  FL070004; 

KS050002;  KS050005;  KS090002; 

M0990002;  MT990005;  ND1 10006; 
OR080023;  PR890002;  SD000015; 
SD050002;  SD060008;  TN070003; 
WV070001 . 


CA060005; 
ID960013; 
LA050002; 
OR040017; 
SD040001 ; 
WA030023; 


C0030003; 
KS050001 ; 
MN000003; 
OR040022; 
SD040006; 
WA060010; 


352: 


AK020001;  AL020007;  AR960004;  CA050005;  C0970001; 

GA020004;  GA040008;  KS030006;  LA990016;  LA020004; 
ME050002;  MN000006;  MS960007;  TX010015;  TX030008; 
TX090005. 


524: 

AZ070001 


Syngenta  Crop  Protection,  LLC,  d/b/a  Syngenta  Crop  Protection,  Inc., 
P.O.  Box  18300,  Greensboro,  NC  27419-300. 

Nufarm  Americas,  Inc.,  4020  Aerial  Center  Pkwy.,  Suite  103,  Morris- 
ville,  NC  27560. 

Bayer  Cropscience  LP,  P.O.  Box  12014,  2  T.W.  Alexander  Dr.,  Re¬ 
search  Triangle  Park,  NC  27709. 


E.  I.  Du  Pont  De  Nemours  And  Company  (S300/419),  1007  Market  St. 
Wilmington,  DE  19898-0001. 


Monsanto  Co.,  1300  I  St.,  NW.,  Suite  450  E.,  Washington,  DC  20005. 
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Table  3— Registrants  of  Cancelled  Products— Continued 


ERA  company  No. 


Company  name  and  address 


527 


577  . 

829  . 

961  . 

1258: 

CA980018  . 

1381; 

OR08001  . 

1529  . 

1677  . 

1903  . 

2517  . 

2596  . 

2724  . 

3008  . 

3090  . 

3432  . 

4787  . 

4822  . 

5204  . 

5383  . 

5785  . 

6836  . 

7313  . 

7969: 

ID080008;  MT080002;  NY080013;  NY1 10001;  SD060004; 

UT090003;  WY080004. 

8622  . 

9339  . 

9688  . 

10088  . 

10163: 

AZ990003;  WA010033  . 

35935  . 

40810  . 

40849  . 

42964  . 

45309  . 

45385  . 

47000  . 

48273  . 

50534: 

WA000014  . 

50600  . 

51036: 

M SO 10007  . 

55146: 

WA050006;  WA05001 1  . 

58687  . 


Rochester  Midland  Corporation  155  Paragon  Dr.,  Rochester,  NY 
14624. 

The  Sherwin-Williams  Co.,  Cuprinol  Group/The  Thompson’s  Co.,  101 
Prospect  Ave.,  Cleveland,  OH  44115-1075. 

Southern  Agricultural  Insecticides,  Inc.,  P.O.  Box  218,  Palmetto,  FL 
34220. 

Lebanon  Seaboard  Corp.,  1600  E.  Cumberland  St.  Lebanon,  PA 
17042. 

Arch  Chemicals,  Inc.,  5660  New  Northside  Dr.,  NW.,  Suite  1100  At¬ 
lanta,  GA  30328. 

Winfield  Solutions,  LLC,  P.O.  Box  64589,  St.  Paul,  MN  55164-0589. 

International  Specialty  Products,  1361  Alps  Rd.,  Wayne,  NJ  07470 

Ecolab,  Inc.,  370  North  Wabasha  St.,  St.  Paul,  MN  55102. 

Eight  in  One  Pet  Products,  Inc.,  3001  Commerce  St.  Blacksburg,  VA 
24060. 

Sergeant’s  Pet  Care  Products,  Inc.,  2625  South  158th  Plaza  Omaha, 
NE  68130. 

The  Hartz  Mountain  Corp.,  400  Plaza  Dr.,  Secaucus,  NJ  07094. 

Wellmark  International,  d/b/a  Central  Life  Sciences,  1501  E.  Woodfield 
Rd.,  Suite  200  W.,  Schaumburg,  IL  60173. 

Osmose,  Inc.,  980  Ellicott  St.,  Buffalo,  NY  14209. 

Sanitized,  Inc.,  57  New  Milford  Tkpe.,  P.O.  Box  2211,  New  Preston, 
CT  06777-0211. 

N.  Jonas  &  Co.,  Inc.,  P.O.  Box  425  B,  Bensalem,  PA  19020. 

Cheminova,  Inc.,  1600  Wilson  Blvd.,  Suite  700,  Arlington,  VA  22209. 

S.C.  Johnson  &  Son,  Inc.,  1525  Howe  St.,  Racine,  Wl  53403. 

Arkema,  Inc.,  900  First  Ave.,  King  of  Prussia,  PA  19406-1308. 

Troy  Chemical  Corp.,  8  Vreeland  Rd.,  P.O.  Box  955,  Florham  Park,  NJ 
07932^200. 

Great  Lakes  Chemical  Corp.,  P.O.  Box  2200,  West  Lafayette,  IN 
47996-2200. 

Lonza,  Inc.,  90  Boroline  Rd.,  Allendale,  NJ  07401. 

PPG  Architectural  Finishes  Inc.,  4325  Rosanna  Dr.,  Allison  Park,  PA 
15101. 

BASF  Corp.,  Agricultural  Products,  P.O.  Box  13528,  Research  Triangle 
Park,  NC  27709-3528. 

ICL-IP  America,  Inc.,  95  Maccorkle  Ave.  Southwest,  South  Charleston, 
WV  25303. 

Flexabar  Corp.,  1969  Rutgers  University  Blvd.,  Lakewood,  NJ  08701. 

Chemsico,  P.O.  Box  142642,  St.  Louis,  MO  63114-0642. 

Athea  Laboratories,  Inc.,  P.O.  Box  240014,  Milwaukee,  Wl  53224. 

Gowan  Co.,  P.O.  Box  5569,  Yuma,  AZ  85366-8844. 

Nufarm  Limited,  4020  Aerial  Center  Pkwy.,  Suite  103,  Morrisville,  NC 
27560. 

BASF  Corp.,  100  Campus  Dr.,  Florham  Park,  NJ  07932. 

Zep  Commercial  Sales  &  Service,  Agent:  Connie  Welch  and  Associ¬ 
ates,  4196  Merchant  Plaza  344,  Lake  Ridge,  VA  22192. 

Airkem  Professional  Products  Division  of  Ecolab,  Inc.,  370  North 
Wabasha  St.,  St.  Paul,  MN  55102. 

Aqua  Clear  Industries,  LLC  P.O.  Box  2456,  Suwanee,  GA  30024- 
0980. 

CTX-Cenol,  Inc.,  Agent:  H  R.  McLane,  Inc.,  7210  Red  Rd.,  Suite  206A, 
Miami,  FL  33143. 

Chem-Tech,  LTD.,  4515  Fleur  Dr.,  303,  Des  Moines,  lA  50321. 

Marman  USA,  Inc.,  500  N.  Westshore  Blvd.,  Suite  405,  Tampa,  FL 
33609. 

GB  Biosciences  Corp.,  P.O.  Box  18300,  Greensboro,  NC  27419-5458. 

Shepard  Bros.,  Inc.,  503  S.  Cypress  St.,  La  Habra,  CA  90631. 

BASF  Sparks,  LLC,  P.O.  Box  13528,  Research  Triangle  Park,  NC 
27709-3528. 

Nufarm  Americas,  Inc.,  4020  Aerial  Center  Pkwy.,  Suite  103,  Morris¬ 
ville,  NC  27560. 

Georgia  Gulf  Chemicals  &  Vinyls,  LLC,  P.O.  Box  629,  Plaquemine,  LA 
70765-0629. 
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ERA  company  No. 


59807 

61272 

61483 

63191 


66330: 

AL020008;  C0000003;  CT020002;  FL940012;  A040001;HI960004; 
ID940008;  ID970011;  ID020019;  ID050003;  LA050005; 

MN060001;  MS020019;  MS070001;  NC010003;  NC080006; 

ND010012;  OR050027;  SC960007;  SC980006;  SC040001; 

TX930021;  UT000001;  WA940026;  WA960003;  WA970030; 

WI020018. 

67071  . 

67262  . 

67690  . 

69681  . 

70385  . 

70506; 

WA010018  . 

71368  . 

85827  . 

CA050008;  CA070010;  C0070005;  FL040012;  PA070004;  VA070001  .. 

CA860037;  ID060003;  LA080011;  OR060017  . 

C0020008  . 

FL040012  . 

FL050005  . 

FL860008  . 

LA040003  . 

MS080002  . 

NM020001  . 

NY070005  . 

PR 110003  . 

TX070002  . 

WA030004  . 

WA030014  . 

WA910013  . 


Company  name  and  address 


OHP,  Inc.,  Agent;  Exponent  Inc.,  1150  Conn.  Ave.,  NW.,  Suite  1100, 
Washington,  DC  20036. 

Nufarm  USA,  Inc.,  4020  Aerial  Center  Pkwy.,  Suite  101,  Morrisville, 
NC  27560-8563. 

KMG-Bernuth,  Inc.,  9555  W.  Sam  Flouston  Pkwy.  South,  Suite  600, 
Houston,  TX  77099. 

St.  Gabriel  Organics,  LLC,  d/b/a  St.  Gabriel  Organics,  Agent;  Center 
for  Regulatory  Services,  5200  Wolf  Run  Shoals  Rd.,  Woodbridge, 
VA  22192. 

Arysta  Lifescience  North  America,  LLC,  15401  Weston  Pkwy.,  Suite 
150,  Cary,  NC  27513. 


THOR  GMBH,  Agent:  THOR  Specialties,  Inc.,  50  Waterview  Dr., 
Shelton,  CT  06484. 

Recreational  Water  Products  Inc.,  d/b/a  Recreational  Water  Products, 
P.O.  Box  1449,  Buford,  GA  30515-1449. 

Sepro  Corp.,  11550  N.  Meridian  St.,  Suite  600,  Carmel,  IN  46032. 

Allchem  Performance  Products,  Inc.,  6010  NW,  First  Place,  Gaines¬ 
ville,  FL  32607. 

Prorestore  Products,  Agent:  Lewis  &  Harrison,  LLC,  122  C  St.,  NW., 
Suite  740,  Washington,  DC  20001. 

United  Phosphorus,  Inc.,  630  Freedom  Business  Center,  Suite  402, 
King  of  Prussia,  PA  19406. 

Nufarm  Americas,  Inc.,  4020  Aerial  Center  Pkwy.,  Suite  103,  Morris¬ 
ville,  NC  27560. 

Green  Light,  A  Valent  U.S.A.  Co.,  c/o  Valent  U.S.A.  Corp.,  1101  14th 
St.,  NW.,  Suite  1050,  Washington,  DC  20005. 

Nichino  America,  Inc.,  4550  New  Linden  Hill  Rd.,  Suite  501,  Wil¬ 
mington,  DE  19808. 

FMC  Corp.,  Agricultural  Products  Group,  Attn:  Michael  C.  Zucker,  1735 
Market  St.,  Rm.  1978,  Philadelphia,  PA  19103. 

BASF  Corporation,,  Agricultural  Products,  26  Davis  Dr.,  P.O.  Box 
13528,  Research  Triangle  Park,  NC  27709-3528. 

Nichino  America,  Inc.,  4550  New  Linden  Hill  Rd.,  Suite  501,  Wil¬ 
mington,  DE  19808. 

Griffin,  LLC,  P.O.  Box  1847,  Valdosta,  GA  31603-1847. 

Decco  US  Post-Harvest,  Inc.,  1713  South  California  Ave.,  Monrovia, 
CA  91016-0120. 

Winfield  Solutions,  LLC,  P.O.  Box  64589,  St.  Paul,  MN  55164-0589. 

Cheminova,  Inc.,  1600  Wilson  Blvd.,  Suite  700,  Arlington,  VA  22209. 

BASF  Corp.,  P.O.  Box  13528,  Research  Triangle  Park,  NC  27709- 
3528. 

Y-Tex  Corp.,  P.O.  Box  1450,  Cody,  WY  82414-1450. 

Argo  Servicios,  Inc.,  P.O.  Box  360393,  San  Juan,  PR  00936-0393. 

Dow  Agrosciences,  LLC,  9330  Zionsville  Rd.  308/2A,  Indianapolis,  IN 
46268-1054. 

Champion  Technologies,  3200  Southwest  Freeway,  Suite  2700,  Hous¬ 
ton,  TX  77027. 

Amvac  Chemical  Corporation  4695  MacArthur  Ct.,  Suite1250,  Newport 
Beach,  CA  92660-1706. 

Loveland  Products,  Inc.,  P.O.  Box  1286,  Greeley,  CO  80632-1286. 


III.  Summary  of  Public:  (^ommcmts 
Rcicieivcul  and  Agc;nc:y  Rctsponsc;  to 
(lomnumts 

During  the;  ijublic  coniment  jXM'iod 
providcid.  FPA  recciiverd  oiu;  coinnicuit  in 
rcisponscr  to  the;  July  (i,  2012  Fodcrral 
Rogistetr  notice;  (77  FR  40039)  (FRI.- 
9351-8)  announcing  tlie  Agcrncy’s 
rcrccript  of  llu;  roepursts  for  voluntary 
canccrllations  of  product  listed  in  Table 
1  of  Unit  11.  The  Agency  does  not 


believe  that  the  coininent  suhinitted 
during  the  connnent  period  merits 
lurlher  r(;vie\v  or  a  dernial  of  the  recpiest 
for  voluntary  cancellation. 

IV.  (iancirllation  Order 

Pursuant  to  FIFRA  section  0(11.  FPA 
her(;hy  ajtproves  the  r(;cpi(;sted 
cancellations  of  the;  r(;gi.strations 
identified  in  Table  1  of  Unit  11. 
Accordingly,  the  Agency  her(;hy  orders 


that  the  irroduct  registrations  identified 
in  Table;  1  of  Unit  11..  are  canceled.  The; 
(;ifective  date  of  the  cancellations  that 
an;  the;  subject  of  this  notice  is  February 
0.  2013.  Any  distribution,  sale,  or  use  of 
existing  stocks  of  the;  ])roducts 
identified  in  Table  1  of  Unit  11.,  in  a 
manner  inconsistent  with  any  of  the 
])rovisions  for  disposition  of  existing 
stocks  s{;t  forth  in  Unit  VI.,  will  he;  a 
violation  of  FIFRA. 
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V.  What  is  the  agency’s  aiith(»rity  for 
taking  this  action? 

.Section  8(0(1)  of  I'lFRA  provides  that 
a  registrant  of  a  |)esti(:i(le  product  may 
at  any  tinif!  riHiuest  that  any  of  its 
pesticide  registrations  l)e  canceled  or 
amended  to  terminate!  one  or  more!  u.ses. 
I'lFRA  fnrtlu!!'  provides  that,  leefore 
acting  on  the  r(!(]uest,  I’iRA  must  pntilish 
a  notice!  e)f  re!e;e!ipt  eef  any  sne:li  re!e|n(!st 
in  the!  Federal  Register.  TlK!re!cifter, 
fe)lle)\ving  the  ]nil)lie:  e:omnu!nt  perieiel, 
the  ERA  Aelministrate)!'  may  ;ippre)ve 
sne:h  a  re!eine!st.  The  ne)tie;e!  e)f  re!e:e!ipt  fe)r 
this  ae:tie)n  was  jjiihlisheei  fe)r  e:omment 
in  the  Federal  Register  e)f  July  8.  2012. 
file  e;omm(!nt  i)e!rie)el  cle)S(!el  eni  lannarv 
2.2013. 

VI.  Provisions  for  Disposition  e)f 
Existing  Stocks 

Existing  .ste)e:ks  are  those  steK:ks  of 
re!gistered  pesticiele  pre)elucts  whie;li  are 
e;urre!ntly  in  tlie  IJniteel  .State!s  anel 
whie:h  were  piie:kageel,  lal)e!le!el,  anel 
releniseel  fe)r  shipment  ])rie)r  te)  the 
effeiedive  elate  of  the  e;ane:e!lhitie)n  aedion. 
The  existing  steniks  provisie)ns  lor  the 
preeelneds  snhje!e:t  te)  this  eerele!!’  are  as 
ie)lle)ws. 

A.  Hni’istnitions  Listed  in  'rnhle  I  of  Unit 
II 

The  re!gi.st rants  may  e:e)ntinne!  te)  sell 
;mel  elistrihnte  existing  ste)e;ks  of 
])re)elneds  listeel  in  Table!  1  e)f  Unit  IF. 
until  I’'e!l)rnary  8.  2014.  which  is  1  yexir 
after  the  ])nl)lic;itie)n  e)f  the  (lane.ellation 
Oreler  in  the  Imderal  Register. 

'I’hereafter,  the  re!gistrants  are  prohihiteel 
fre)m  sealing  e)r  elistrihuting  pre)ehicts 
listenl  in  Table  1  of  Unit  II..  exce!pt  leer 
e!xi)e)rt  in  ace;orelane:e  with  FIFRA 
seedion  17,  or  pre)])er  disposal.  Persons 
otheM'  than  the  r(!gi.strants  m;iy  sell, 
elistrihnte,  or  use  existing  stoe;ks  of 
proelueds  li.sted  in  Table  1  of  Unit  11., 
until  e!xisting  .stocks  are  exhan.steel. 
provided  that  such  sale,  elistribution,  or 
use  is  e;e)nsistent  with  the  terms  of  the 
previe)usly  aj)])re)veel  labeling  e)n.  e)r  that 
acce)m])anieel,  the  canceled  pre)dne:ts. 

B.  Be}>istr(itions  Listed  in  T(d}Ie  2  of  Unit 
IL  Except  Nos.  CAimUKi?.  IDOBOOtKL 
and  OBOaOOl  7 

The  effeiedive  elate  e)f  e:ane:e!llatie)n  is 
the  elate  e)f  this  e:ane:e!llatie)n  eereler.  The 
Age!ne:y  hael  eilleeweul  re!gistrants  te)  sell 
and  elistrihnte  existing  stoe:ks  of  these 
pre)elneds  until  lannary  13,  2013,  whie;h 
is  1  yeiar  after  the  elate  een  which  the 
maintenaneu!  feie  was  elne.  ThereafteM’, 
re!gistrants  will  he  preehihiteel  from 
.selling  or  distributing  the  peisticieles 
ielentifieel  in  Table  2  e)f  Unit  11.,  e!xe;e!])t 
fe)r  e!X])ort  consistent  with  FIFRA  .section 
17  e)r  for  ])roi)er  di.sj)o.sal.  Per.sons  other 
than  registrants  will  generally  he! 


alloweel  to  sell,  eli.stribnte,  eer  use 
e!xi.sting  ste)e:k.s  until  .sne:h  .ste)e;ks  are 
e!xhanste!d,  preevieleel  that  sne:h  .sale, 
elistrihntie)!),  e)r  use  is  e:e)nsi.ste!nt  with 
the  terms  e)f  the  pre!vie)nsly  ap])re)ve!el 
hil)e!ling  e)n,  eer  that  iie;e;e)mpanie!d,  the 
e:ane:e!lle!el  ])re)ehieds. 

U.  Bet>istration  Nos.  CAlUi(H)37 , 

IDOimUKL  and  011060017 

The  effeudive  ehite  of  e:ane:e!llatie)n  e)f 
thexse!  ])re)ehud.s  is  the  ehite!  e)f  pnl)lie;atie)n 
e)f  the  e;ane:e!llatie)n  eereler  in  the  Federal 
Register.  EPA  will  prohibit  the 
e;e)ntiniie!el  sale  anel  elistrihntie)!)  e)f 
e!xi.sting  .ste)e:ks  of  the.se  pi'e)elned.s  after 
the  effee;tive  elate  of  this  cane:e!llation. 

List  of  Subjecds 

Environmental  proteudion.  Pe!.sticiele!.s 
anel  pests. 

llate!il:  )iiniiiiry  31, 2013. 

Riediarel  P.  Keiigwin,  |r.. 

Director,  Pesticide  He-Hv(ilii(ition  Division. 
Office  of  Pesticide  Programs. 
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BILLING  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OPP-2008-0850;  FRL-9376-5] 

Chlorpyrifos  Registration  Review; 
Preliminary  Evaluation  of  the  Potential 
Risk  From  Volatilization;  Notice  of 
Availability 

AGENCY:  Environmental  Proteudiem 
Agenew  (EPA). 

ACTION:  Notieie. 

SUMMARY:  This  notice  anne)nne:e!,s  the 
availability  e)f  EPA’s  preliminary 
volatilization  as.seLSsment  feir  the 
registratie)))  review  eif  chlorpyrifos  and 
opens  a  public  comment  peirieiel  on  this 
document.  Re^gi.stration  I'evieiw  is  EPA’s 
))erioelic  revienv  eif  pestiedele 
registnitions  to  ensure  that  eae:h 
])estie;ide  continues  tei  satisfy  the 
statutory  stanelard  for  registration,  that 
is,  the  ])esticiele!  e:an  penfeirm  its 
intended  fnmdion  without  unreasonable 
adverse  effecds  on  human  health  or  the 
environment.  As  part  of  the  registration 
review  jiroce.ss,  the  Agency  has 
coni|)leted  a  ])reliminarv  volatilization 
a.ssessment  for  chlorjiyrifos  uses.  After 
reviewing  comments  received  during 
the  public  comment  period,  EPA  will 
i.ssue  a  revised  volatilization 
a.sse.ssment,  exjilain  any  changes  to  the 
])reliminary  volatilization  a.sse.ssment. 
respond  to  i;omments,  and  evaluate  the 
need  for  risk  mitigation  for  chlorpyrifos. 
Through  this  jirogram.  EPA  is  ensuring 
that  each  pestiidde's  registration  is 
based  on  current  scientific  and  other 


knowledge,  including  its  effects  on 
human  health  and  the  environment. 
DATES:  Comments  mn.st  be  received  on 
or  before  March  8,  2013. 

ADDRESSES:  Submit  your  comments, 
identified  by  docket  identification  (ID) 
nnmher  EPA-I1Q-()PP-2()()8-()85().  by 
one  of  the  following  methods: 

•  Eederal  eBaleinakino  Portal:  http:// 
WWW  .regaIations.gov.  Follow  the  online 
instructions  for  submitting  comments. 

Do  not  submit  electronically  any 
information  yon  consider  to  be 
Confidential  business  Information  (Cbl) 
or  other  information  whose  disclosure  is 
restricted  by  statute. 

•  Mail:  C)PP  Docket.  Environmental 
Protection  Agenev  Docket  Center  (EPA/ 
DC),  (28221T),  1200  Penn.sylvania  Ave. 
NW..  Washington.  DC  20480-0001. 

•  Hand  Delivery:  To  make  special 
arrangements  for  hand  delivery  or 
delivery  of  boxed  information,  please 
follow  the  instructions  at  http:// 

1 1  ww.epa  .gov/  dockets/ contacts,  htin. 

Additional  instructions  on 
commenting  or  visiting  the  docket, 
along  with  more  information  about 
dockets  generally,  is  available  at  http:// 
\v\v\v.epa.gov/d  ockets. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
pesticide  specific  inforniation  contact: 
Joel  Wolf,  Chemical  Review  Manager, 
Pesticide  Re-Evahiation  Division 
(75()8P),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  1200 
Penn.sylvania  Ave.  NW.,  Washington. 

DC  20480-0001;  telephone  number: 

(703)  347-0228;  fax  number;  (703)  308- 
800.5;  email  addre.ss;  wolf. joeI@epa.gov. 

For  general  questions  on  the 
registration  review })rograin.  contact: 

Jane  Smith.  Pesticide  Re-Evahiation 
Division  (7508P),  Olfice  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave.  NW., 
Washington.  DC  20480-0001;  teleplione 
number:  (703)  308-0048;  fax  number; 
(703)  308-8005;  email  address; 
smith.jane-scott@e]}a.gov. 
SUPPLEMENTARY  INFORMATION; 

I.  General  Information 
A.  Does  this  action  appiv  to  me? 

This  action  is  directed  to  the  jinhlic 
in  general,  and  mav  he  of  interest  to  a 
wide  range  of  stakeJiolders  including 
environmental,  hnman  health,  farm 
worker,  and  agricultural  advocates:  the 
chemical  indnstrv;  pesticide  users;  and 
members  of  the  public  intere.sted  in  the 
sale,  distribution,  or  use  of  pesticides. 
Since  others  also  may  he  interested,  the 
Agency  lias  not  attemjited  to  de.scribe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  yon  have  any  (inestions 
regarding  the  applicability  of  this  action 
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to  a  j)arlii:ular  entity,  consult  the 
(3iemi(:al  Review  Manager  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

If.  What  should  I  considar  as  I  pwiniro 
luv  comments  for  EPA? 

1.  Suhndttint’  CAil.  Do  not  submit  this 
inlbnnation  to  Fl’A  through 
regnlations.gov  or  email.  Chjarly  mark 
th(!  part  or  all  ol  the  inibrmatit)n  that 
yon  claim  to  hi;  (311.  P’or  (311 
information  in  a  disk  or  (31-R()M  that 
you  mail  to  FRA.  mark  the  outside  of  the 
disk  or  (]D-R()M  as  (311  and  then 
identify  (dectronically  within  the  disk  or 
f3)-R()M  the  s])ecific  information  that 

is  claiimul  as  (311.  In  addition  to  one 
comjjlete  version  of  the  comment  that 
includes  information  claimed  as  (311.  a 
copy  of  the  comment  that  does  not 
contain  the  information  claimed  as  (311 
must  be  submitted  for  inclusion  in  the 
public  docket.  Information  so  marked 
will  not  be  disclosed  (except  in 
acc(jrdance  with  jjrocednrtes  .set  forth  in 
40  (3’R  part  2. 

2.  'Pips  for  proporing  your  coiunwuls. 
When  submitting  comuKints.  remember 
to: 

i.  hhmtify  (he  document  by  docket  ID 
nnmher  and  other  identifying 
information  (subjcict  heading.  Federal 
Register  date;  and  page  nnmher). 

ii.  Follow  dinictions.  3’he  Agenev  mav 
ask  yon  to  respond  to  specific  (piestions 
or  organize  comments  by  refeixaicing  a 
('.ode  of  Federal  Ri!gnla(ions  (('.h'R)  ])art 
or  s(!ction  number. 

iii.  Fxplain  why  von  agree  or  di.sagree: 
suggest  alternativcis  and  substitute 
language  for  yonr  recjiKistcul  changes. 

iv.  De.scrihe  any  assumptions  and 
l)rovide  any  technical  information  and/ 
or  data  that  yon  used. 

V.  If  yon  (istimate  potential  costs  or 
burdens,  exj)lain  how  you  arrived  at 
your  estimate  in  sufficient  d(4ail  to 
allow  for  it  to  be  reproduced. 

vi.  Provide  sjjecific  examphis  to 
illustrate  yonr  concerns  an(l  sngg(!st 
alternatives. 

vii.  Explain  your  views  as  clearly  as 
possible,  avoiding  the  use  of  profanitv 
or  j)ersonal  thniats. 

viii.  Make  sun;  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

3.  EuviroruuonUd  justico.  ERA  seeks  to 
achieve  environmental  justice;,  the  fair 
tr(;atment  and  meaningful  involvtanenl 
of  any  group,  including  minoritv  and/or 
low  income  populations,  in  the 
d(;velopment,  implementation,  and 
enforcement  of  environmental  laws, 
r(;gnlations,  and  i)olicies.  3'o  helj) 
addr(;s.s  potential  environmental  justice 
issues,  the  Agency  s(;(;ks  information  on 
any  gronj)s  or  .s(;gments  of  the 
population  who,  as  a  result  of  their 


location,  cnltund  i)ractic(;s,  or  other 
factors,  may  have  atypical  or 
dispro|)ortionately  high  and  adv(;rs(; 
human  h(;idth  impacts  or  environmental 
efiects  from  (;x])osnre  to  the  pesticid(;s 
discussed  in  this  document,  compar(;d 
to  the  general  po|)ulation. 

II.  Authority 

ERA  is  conducting  its  ri;gistration 
r(;view  of  chlorpyrifos  pursuant  to 
s(;ction  3(g)  of  tin;  F(;deral  Insecticidt;, 
Fungicide,  and  Rodenticide  Act  (FII’RA) 
and  the  Rrocednnd  Regulations  for 
Registration  Revi(;w  at  40  (]FR  part 
subpart  (].  .S(;ction  3(g)  of  FIFRA 
provides,  among  other  things,  (hat  the 
regi.st  rat  ions  of  j)(;sticid(;s  are  to  he 
r(;view(;d  (;very  1.5  y(;ars.  Under  FIFRA, 
a  pesticide  product  may  he  ri;gi,stered  or 
remain  r(;gistered  only  if  it  meets  the 
statutory  standard  for  n;gistration  given 
in  FIFRA  s(;ction  3(c)(.5).  When  us(;d  in 
accordance  with  widespread  and 
commonly  r(;cognized  practice,  the 
j)e.sticide  ])roduct  must  perform  its 
intended  function  without  unreasonable 
adv(;rse  effects  on  the  environment;  that 
is,  without  any  unr(;asonal)l(;  risk  to 
man  or  the  environment,  or  a  human 
dietary  risk  from  residn(;s  that  result 
from  the  u.se  of  a  |)(;sticide  in  or  on  food. 

III.  Registration  Reviews 

A.  What  action  is  the  agency  taking':’ 

As  dir(;ct(;d  by  Flh’RA  section  3(g), 

ERA  is  r(;viewing  the  ]){;sticide 
n;gi.stration  for  chlori)yriios  to  ensure 
that  it  continues  to  .satisfy  the  FIFRA 
standard  for  ri;gi.stration — that  is.  that 
chlorpyrifos  can  still  h(;  used  without 
unr(;asonable  adv(;rse  effects  on  human 
health  or  the  environment.  (;hlorpyriios 
is  an  organophosphate  (OR)  used  to 
control  many  foliar  and  soil  borne  in.sect 
pe.sts.  ERA  has  completed  a 
com])rehensive  volatilization 
asse.ssment  for  chlorpyrifos  n.ses. 

Rursuant  to  40  CFR  1.5.5..53(c).  ERA  is 
])roviding  an  o])portnnity,  through  this 
notice  of  availability,  for  interested 
])arties  to  provide  comments  and  in])ut 
concerning  the  Agency’s  volatilization 
asse.ssment  for  chlor])yrifos.  .Such 
comments  and  injait  could  address, 
among  other  things,  the  Agency’s 
volatilization  assessment  nncertainti(;s 
and  assumptions,  as  ajjjjlied  to  this 
preliminary  volatilization  a.sse.ssment. 
3’he  Agency  will  consid(;r  all  comments 
r(;ceiv(;d  during  the  public  comment 
p(;riod  and  make  changes,  as 
appro])riate,  to  the  j)reliminary 
volatilization  as.s(;.ssment.  ERA  will  then 
i.s.sm;  a  revi.sed  volatilization 
asse.ssment,  explain  any  changes  to  the 
preliminary  volatilization  a.ssessment, 
and  respond  to  comnuaits. 


1.  Other  related  information. 
Additional  information  on  chlorpvrifos 
is  available  on  the  R(;.sticide  Uhemical 
.S(;arch  Web  i)age  for  this  ])(;.sticide, 
http://iaspah.epa.gov/apex/pesticides/ 
f/p=CA  lEMICA  I.SEA  lUA  1:3: 

1 5()7 203637  53840 1  ):2 1,3.3 1 , 7. 12,25 : 

P3_X(AIEMI(:ALJD:1822.  Information 
on  the  Agency’s  r(;gistration  review 
])rogram  and  its  im])lementing 
r(;gulation  is  available  at  http://\viviv. 
epa.gov/oppsrrd1 /legist  redionreview. 

2.  Information  sahnnssion 
reipdrements.  Anyone  may  submit  data 
or  information  in  response  to  this 
document.  3’o  he  consid(;red  during  a 
l)e.sticide’.s  r(;gi.stration  review,  the 
submitted  data  or  information  must 
meet  the  following  requirements: 

•  3'o  ensure  that  ERA  will  con.sid(;r 
data  or  information  sid)mitted. 
inter(;st(;d  persons  must  submit  the  data 
or  information  during  the  comment 
period.  3’he  Ag(;ncy  mav,  at  its 
discretion,  consider  data  or  information 
submitted  at  a  later  date. 

•  The  data  or  information  submitted 
must  he  presented  in  a  legible  and 
us(;ahl(;  form.  For  (;xample,  an  English 
translation  must  accom])any  any 
mat(;rial  that  is  not  in  English  and  a 
written  transcript  must  accom])any  any 
information  submitted  as  an 
audiograi)hic  or  videographic  record. 
Written  mat(;rial  may  lx;  submitted  in 
pa])(;r  or  el(;ctronic  form. 

•  oid)mitt(;rs  must  cl(;arlv  identifv  the 
source  of  any  submitted  data  or 
information. 

•  Suhmitt(;rs  may  r(;(ines(  the  Agency 
to  r(;con.sider  data  or  information  that 
(he  Agency  rejected  in  a  previous 
review.  However,  submitters  must 
(;xplain  why  th{;y  believe  the  Agency 
shoidd  r(;con.sider  the  data  or 
information  in  the  j)e.sticide’.s 
registration  rt;view. 

As  provid(;d  in  40  ("FR  1.5.5.58,  the 
r(;gistration  review  docket  for  each 
]x;.sticide  case  will  r(;main  publicly 
accessible  through  the  duration  of  the 
r(;gistration  review  proc(;s.s;  that  is,  until 
all  actions  required  in  tlu;  final  decision 
on  the  r(;gi.stration  r(;vi(;w  case;  have; 
lM;en  compl(;t(;d. 

List  of  Subjects 

Environnu;ntal  protection, 
Uhlorpyrifos.  R(;sticid(;s  and  p(;.sts. 

llal(!(i;  lamuirv  .30,  2013. 

Richard  I’.  K(;ig\viii,  )r.. 

Director.  Pesticide  Ue-Evahiation  Division, 

( iffice  o  f  Pesticide  Programs. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Information  Collection  Being  Reviewed 
by  the  Federal  Communications 
Commission  Under  Delegated 
Authority 

agency:  Fed(!ral  (k)inimini(:ations 
Commission. 

ACTION:  Notice  and  recjuest  for 
comments. 

SUMMARY:  The  Federal  Communications 
Commi.ssion  (FCC),  as  part  of  its 
continuing  effort  to  reduce  paperwork 
hurdeus.  invites  the  general  ])uhlic  and 
other  I’ederal  agencies  to  take  this 
op]iortunity  to  comment  on  the 
following  iuibrmation  collection,  as 
re(]uired  by  the  Paperwork  Reduction 
Act  (l^RA)  of  199.5.  Comments  are 
recjnested  concerning  whether  the 
j)roj)osed  collection  of  information  is 
nece.ssary  for  the  proper  j)erformance  of 
the  functions  of  the  Commi.ssion. 
including  whether  the  information  shall 
have  i)ractical  utility:  the  accuracy  of 
the  Commission’s  burden  estimate: 
ways  to  enhance  the  (piality,  utility,  and 
clarity  of  the  information  collected: 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  tin; 
respondents,  including  the  use  of 
automated  collection  technitpies  or 
other  forms  of  information  technology: 
and  ways  to  further  reduce  the 
information  collection  burden  on  small 
business  concerns  with  lewer  than  2.5 
(anplovees. 

The  FC(;  may  not  conduct  or  sponsor 
a  collection  of  information  imhiss  it 
displays  a  currently  valid  control 
numh(!r.  No  person  shall  he  suhjecit  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
PRA  that  does  not  display  a  valid  Office 
of  Management  and  Budget  (OMB) 
control  number. 

DATES:  Written  PRA  comments  should 
he  submitted  on  or  before  April  8,  2013. 
If  you  anticijjate  that  you  will  b(! 
submitting  comments,  hut  find  it 
difficult  to  do  so  within  the  period  of 
tinu!  allowed  hv  this  notic:e.  you  should 
advi.se  the  contact  li.sted  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  PRA  comments  to 
the  Feileral  Ciomnuinications 
(k)mmission  via  email  to  PU/\@fc(:.gov 
and  (Atihv. \Villi(inis@fc(:.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  about  the 
information  colhu:tion.  contact  (kithv 
Williams  at  (202)  418-2918. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Nninh(n':  3()()()-l()34. 

Tillo:  Digital  Audio  Broadcasting 
Systems  and  their  Impact  on  the 


Terre.strial  Radio  Broadcast  Service: 
Digital  Notification  Form,  FCC  Form 
.335. 

Form  Niimhor:  FCC  f’orm  335. 

Typo  of  Boviow:  Kxtimsion  of  a 
currently  approved  collection. 

Bospondonts:  Busine.ss  or  other  for- 
profit  entities. 

\himhor  of  Bospondonts  and 
Bosj)onsos:  1,310  respondents:  1,310 
res])on.ses. 

Ksthnatod  Thno  por  Bosponso:  1—8 
hours. 

Froqnoncv  of  Bos})onso:  On  occasion 
rejjorting  retjuirement. 

Obligation  to  Bospond:  Recpdred  to 
obtain  or  ndain  benefits.  The  statutory 
aidhority  for  this  information  collection 
is  coidained  in  Sections  154(i),  303.  310 
and  533  of  the  Communications  Act  of 
1934.  as  amended. 

Tot(d  Annual  Bnrdon:  1 ,780  hours. 

Total  Anmnd  Cost:  S000.500. 

Privacy  Impact  Assossmont:  No 
impact(.s). 

Slataro  and  Extent  of  Confident iaiitv: 
’rhere  is  no  need  for  confidentiality  with 
this  collection  of  information. 

Needs  and  Uses:  On  )anuarv  2‘).  2010, 
the  Commission  released  the  Order, 
Digital  Audio  Broadcasting  .Systems  and 
Their  hn]);ict  on  the  Terrestrial  Radio 
Broa(lc;a.st  .Service  (Order),  DA  10-208, 
MM  Docket  99-325.  The  Order 
e.stahlished  these  non-rnle  information 
collection  recpdnmumts: 

(1)  Fligihle  authorized  FM  stations  to 
commence  o])eration  of  f'M  digital 
facilities  with  operating  power  up  to 

—  14  (IB  upon  notice  to  the  C'.onuuission 
on  eitlu!!'  Form  335  (the  licensee  of  a 
super-powered  FM  station  must  file  an 
informal  recpiest  for  any  increa.se  in  the 
station’s  FM  Digital  ERP). 

(2)  Licciusees  to  submit  au  apj)lication 
to  the  Media  Bureau,  in  the  form  of  an 
informal  r(;(|U(;.st,  for  any  increase!  in  FM 
Digital  ERP  bewoud  8  dB. 

(3)  Licensees  submitting  such  a 
retpiest  must  u.se  a  simplified  method 
set  forth  in  the  Order  todetermine  the 
proijonent  station’s  maximum 
permissible  FM  Digital  ERP. 

(4)  In  situations  where  the  simjjlified 
method  is  not  applicable  due  to  unusual 
terrain  or  other  environmental  or 
technical  considerations  or  wlum  it 
produces  anomalous  FM  Digital  ERP 
r(!sidt.s,  the  Bureau  will  accept 
ap|)lication.s  for  FM  Digital  liiRP  in 
excess  of  —  14  dB  on  a  case-1  )y-ca.se 
basis  when  accompanied  by  a  detailed 
showing  coidaining  a  complete 
explanation  of  the  prediction 
methodology  used  as  well  as  data,  maps 
and  .sample  calculations. 

(5)  Finally,  the  Order  implements 
interfcrence  mitigation  and  remediation 
procedures  to  resolve  promjitly 


alhigations  of  digital  interference  to  an 
authorized  FM  analog  facility  rcxsulting 
from  an  FM  Digital  ERP  power  increase 
undertaken  pursuant  to  the  procedures 
a(lo|)te(l  in  the  Order.  Pursuant  to  these 
proc(!(lnre.s,  the  affected  analog  FM 
station  may  file  an  interhirence 
complaint  with  the  Bureau.  In  order  to 
he  consid(!red  by  the  Bnrcian.  the 
complaint  must  contain  at  least  six 
reports  of  ongoing  (rather  than 
transitory)  objectionable  interference. 

For  each  re|)ort  of  interfenmee,  the 
affected  P’M  licensee  must  submit  a  map 
showing  the  location  of  the  reported 
interfertmee  and  a  detailed  description 
of  the  nature  and  extent  of  the 
int(!rference  being  experienced  at  that 
location.  Interference  reports  at 
locations  outside!  a  station’s  prot(!cted 
analog  contour  will  not  he  considered. 
The  complaint  must  also  contain  a 
comph!te  de.scription  of  the  ti!.st.s  and 
(Kjuipment  useul  to  ichmtify  the  alhiged 
interference  and  the  sco|5e  of  the 
imsuccessfid  efforts  to  r(!solve  the 
int(!rfer(!nce. 

Existing  information  collection 
reciairements  before  FCC  Order  DA  10- 
208:  47  CFR  73.404(1))  .stat(!.s  in 
situations  wIkmx!  interference  to  other 
stations  is  anticipated  or  actually 
occurs,  AM  licenseuxs  may,  u])on 
notification  to  the  (fennni.ssion,  ixuluce 
tlu!  pow(!r  of  the  primarv  Digital  Audio 
Broadcasting  (DAB)  sidebands  bv  up  to 
()  dB.  Any  grcxitin'  reduction  of  sideband 
])ow(!r  reciiuRKs  ])rior  authority  from  the 
(’ommi.ssion  via  the  filing  of  a  r(!(iu(!st 
for  s])(!cial  temporary  authoritv  or  an 
informal  letter  rcnjiiest  for  modification 
of  license. 

47  C]FR  73.4()4(e)  states  licens(!e,s 
(commercial  and  noncommercial  AM 
and  FM  radio  .stations)  must  provide 
notification  to  the  Commi.ssion  in 
Washington,  DC,  within  10  days  of 
commencing  in-band,  on  channel 
(IBOC)  digital  operation.  The 
notification  must  include  the  following 
information: 

(1)  (kill  sign  and  facility  identification 
number  of  the  station: 

(2)  date  on  which  IBOC  oj)eration 
commenced: 

(3)  certification  that  the  IBOC  DAB 
facilities  conform  to  permissible  hybrid 
sp(!cification.s: 

(4)  name  and  tel(!j)hone  ninnher  of  a 
t(!chnical  r{!])resentative  the 
Commission  can  call  in  the  event  of 
interfer(!nce: 

(5)  FM  digital  effective  radiated  i)ower 
used  and  c(!rtification  that  the  FM 
analog  effective  radiated  power  remains 
as  authorized: 

(8)  transmitter  power  output:  if 
.separate  analog  and  digital  transmitters 
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are  used,  the  ])o\ver  output  lor  each 
trausiuitter; 

(7)  if  applicable,  any  reduction  in  an 
AM  station’s  priinarv  digital  carriers; 

(8)  if  applicable,  the  giiographic 
coordinates,  elevation  data,  and  license 
nie  nninixu'  of  the  auxiliary  antenna 
employed  by  an  I'M  station  as  a  separate 
digital  antenna: 

(0)  if  a])plicahle.  for  f'M  systems 
employing  inlerleavcul  antenna  hays,  a 
certification  that  adecpiate  filtering  and/ 
or  isolation  (!(pii])ment  has  been 
installed  to  prevent  spurious  emi.ssious 
in  excess  of  the  limits  s])ecified  in 
§73.317: 

(ID)  a  certification  that  the  operation 
will  not  cause  human  exposure  to  levels 
of  radio  frecpiency  radiation  in  excess  of 
the  limits  specified  in  §1.1310  of  the 
(■ommi.ssion’s  rules  and  is  therefore 
categorical Iv  excluded  from 
environmental  proce.ssing  jjursuant  to 
§  1.13()()(1)).  Any  station  that  f:annot 
certify  compliance  mu.st  submit  an 
environmental  a.sse.ssment  (EA) 
pursuant  to  §  1.1311  and  mav  not 
commence  IHOd  ojxiration  until  such 
EA  is  ruled  upon  hv  the  (Commission. 

l''e(l(M'al  ('.oiiiniuniciitioiis  (Conunission. 
Marliaii;  II. 

St'cmlary. 

|1  R  Doi:.  2(n;{-()2.')2."i  I'iltul  H:4.">  iiin| 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Information  Collection  Being  Reviewed 
by  the  Federal  Communications 
Commission 

AGENCY;  Federal  Communications 
Commission. 

ACTION:  Notice  and  refjuest  for 
comments. 

SUMMARY:  The  Federal  Communications 
Commission  (FCC).  as  jjart  of  its 
continuing  effort  to  reduce  paperwork 
burdens,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
re(]uir(!d  by  the  Fa])erwork  Riuluction 
Act  (FRA)  of  IDD.'j.  Comments  are 
nupiested  concerning  whetlKir  the 
proptxsed  collection  of  information  is 
necessary  for  the  proper  j)(;rformance  of 
the  functions  of  the  CkHiimission. 
iiu:luding  whether  the  information  shall 
have  |)ractical  utility:  the  accuracv  of 
the  (k)mmis.sion's  burden  estimate; 
ways  to  enhance  the  (luality,  utility,  and 
clarity  of  the  information  collected: 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
resjjondents.  including  the  use  of 


automated  collection  teclmicpies  or 
other  forms  of  information  technology: 
and  ways  to  further  reduce  the 
information  collection  burden  on  small 
husiiKiss  concerns  with  lewer  than  2,5 
employiuis. 

The  FC(;  may  not  conduct  or  sponsor 
a  collection  of  information  unless  it 
displays  a  currently  valid  control 
numher.  No  |)er,son  shall  ht;  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
FRA  that  does  not  di.s|)lay  a  valid  Office 
of  Management  and  Budget  (OMB) 
control  number. 

DATES:  Written  FRA  comments  should 
he  submitted  on  or  before  April  8,  2013. 
If  you  antici])ate  that  you  will  he 
submitting  comments,  hut  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  .should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  FRA  comments  to 
(^atliv  Williams,  F(](k  via  email 
PUA@f(:(:.y,ov  and  to 
(Aithy.  \\'ill}(inis@f(:c.‘>ov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  about  the 
information  collection,  contact  ('.athv 
Williams  at  (202)  418-2018. 
SUPPLEMENTARY  INFORMATION: 

OMB  (A)nlvol  Niinihar:  3000-1088. 

77//e:  Rules  and  Regulations 
ImplemiMiting  the  Tele|)hone  (knisumer 
Frotection  Act  (TCFA)  of  1001,  Re|)orl 
and  Order  and  Third  Ordiir  on 
R(!c;onsideralion,  (XJ  Docket  No.  05-338. 
FCC  00-42. 

Form  Ninuhor:  Not  ajjplicable. 

Type  ofBoviow:  Extension  of  a 
currently  a|)])roved  collection. 

B(!S})on(ionts:  Busine.ss  or  other  for- 
profit  entities;  Not-for-profit 
institutions;  and  Individuals  or 
households. 

Numbor  of  Bospondonis  and 
Bosinmsos:  5,340,000  resj)ondents: 
0.057,305  respon.ses. 

Estimated  Time  per  Besponse:  3 
minutes  (.05  hours)  to  30  minutes  (.50 
hours). 

Frequencv  of  Besponse:  Annual, 
monthly,  and  on  occasion  reporting 
reciuirements;  Recordkeeping 
recpiirement;  and  Third  ])arty  disclosure 
niquirement. 

()l)li<>a1ion  to  Bespond:  Recpiircul  to 
obtain  or  retain  benefits.  The 
authorizing  statutcLs  for  this  information 
collection  are:  Telephone  (ionsnmer 
Frotection  Act  of  1001.  Fnh.  E.  102-243. 
105  Stat.  2304  (1001);  Junk  Fax 
Frevention  Act,  Fnh.  L.  100-21,  110 
Slat.  350  (2005). 

Toted  Annual  Barden:  3,073.825 
hours. 

Toted  Annneil  dost:  .$10,223,000. 


Nature!  emel  Extent  e)f  Cemfielentieditv: 
Confidentiality  is  an  issue  to  the  extent 
that  individuals  and  households 
|)rovide  i)ersonally  identifiable 
information,  which  is  covered  under  the 
l‘'C('/.s  n|)dated  svst(!m  of  nicords  notice 
(.SORN),  FCC/C(iB-l.  "Informal 
Complaints  and  IiKpiiries”,  which 
became  effective  on  )anuarv  25,  2010. 

Privemv  Imj)eie:t  Assessment:  The 
Frivacy  lm])acl  As.sessment  (FIA)  for 
Informal  ('.om])laints  and  Inquiries  was 
completcul  on  June  28,  2007.  It  may  he 
reviewed  at  http://w\v\\’.fe:c.gen’/omd/ 
privewyete'A/Privewv  lmpeie:t _ 
Asseissment.html.  The  Commission  is  in 
the  proce.ss  of  u])dating  the  FIA  to 
incoiqiorate  various  revisions  to  it  as  a 
result  of  revisions  to  the  SORN. 

Needs  and  Uses:  On  April  5,  2000.  the 
Commi.ssion  ado]jted  a  Report  and 
(Irder  and  Third  Order  on 
Reconsideration,  In  the  Matter  of  Rules 
and  Regulations  lm))lementing  the 
Telejdione  (Consumer  Frotection  Act  of 
1991;  )unk  Fax  Fnivention  Act  of  2005, 
CC  Docket  Nos.  02-278  and  05-338, 

FC,C  0()-42.  which  modified  the 
(iommi.ssion’s  facsimile  advertising 
rules  to  implem(!nt  the  )unk  Fax 
Frevention  Act.  The  Report  and  Order 
and  Third  Order  on  Reconsideration 
contaiiKul  information  colhiction 
recpiirements  pertaining  to:  (1)  Opt-out 
Notice  and  Do-Not-k’ax  Recpie.sts 
Recordkee])ing  in  which  the  rnhis 
retpiire  senders  of  unsolic:ited  facsimile 
advertisements  to  include  a  notice  on 
the  first  page  of  the  facsimile  that 
informs  the  recijjient  of  the  ability  and 
means  to  recpiest  that  they  not  receive 
future  un.solicited  facsimile 
advertisements  from  the  sender:  (2) 
Established  Business  Relation.shij) 
Recordkeeping  whereas  the  |imk  Fax 
Friu'ention  Act  ])rovides  that  the  sender, 
e.g.,  a  per.son,  business,  or  a  nonprofit/ 
institution,  is  ]irohihited  from  faxing  an 
unsolicited  advertisement  to  a  facsimile 
machine  unless  the  .sender  has  an 
“established  busine.ss  relationship” 
(EBR)  with  the  recipient;  (3)  I'acsimile 
Numher  Recordkeeping  in  which  the 
lunk  Fax  Frevention  Act  i)rovides  that 
an  EBR  alone  does  not  entitle  a  sender 
to  fax  an  advmtisement  to  an  individual 
or  business.  The  fax  numher  mu.st  also 
he  provided  voluntarily  hv  the  reci])ient: 
and  (4)  Ex])ress  Invitation  or  Fermi.ssion 
Recordkee])ing  when;  in  the  absence  of 
an  EBR,  the  sender  must  obtain  the  prior 
express  invitation  or  permi.ssion  from 
the  consumer  hidore  sending  the 
facsimile  adverti.sement. 

On  October  14,  2008,  the  ('.ommission 
released  an  Order  on  Reconsideration. 
F(X;  08-239,  addressing  certain  i.ssues 
raised  in  petitions  for  reconsideration 
and/or  clarification  filed  in  respon.se  to 
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the  (lomniission’s  Report  and  Order  and 
'I’liird  Order  on  Reconsideration  (Jnnk 
Fax  Order),  FtXi  08-42.  In  ilocinnent 
h’OO  08-230.  the  Cionnnission  clarified 
that:  (1)  I'acsiinile  nuinl)ers  compiled  by 
third  parties  t)n  hehalf  ol  the  facsimile 
.s(md(!r  will  he  prcjsmned  to  have  hecm 
made  voluntarily  available  for  ])nhlic 
distribution  so  long  as  they  are  obtained 
from  the  intcmded  recipient’s  own 
directory,  advertisement,  or  lnt(!rnet 
site;  (2)  Reasonable  .st(!ps  to  verify  that 
a  recii)ient  has  agreed  to  make  available 
a  facsimile  mnnh(!r  for  public 
distribution  may  include  methods  other 
than  direct  contact  with  the  recipient; 
and  (3)  a  d(!scription  of  the  facsimile 
.sender’s  opt-out  mechanism  on  the  first 
Web  page  to  which  reci])ients  are 
directed  in  the  oi)t-ont  notice  satisfies 
the  recjuirement  that  such  a  descri])tion 
appear  on  the  first  jjage  of  the  Web  site. 

The  Commission  believes  these 
clarifications  will  assist  .senders  of 
facsimile  adverti.sements  in  complying 
with  the  Commission’s  rules  in  a 
manner  that  minimizes  regulatorv 
compliance  costs  while  maintaining  the 
protections  afforded  consumers  under 
the  Tele])hone  Consumer  Protection  Act 
(TCRA). 

iMHleral  Coiiinumications  (k)nnnissi()n. 
Mai'lKiii;  II.  Dorlch, 

Sacratary. 

|I•’K  Uoc;.  liOCi-Oi'.'ilO  I''il(!(l  8:4.")  iiin| 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Information  Collection(s)  Being 
Reviewed  by  the  Federal 
Communications  Commission, 
Comments  Requested 

agency:  Federal  (Communications 
Commi.ssion. 

ACTION:  Notice;  recpiest  for  comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  ])a])erwork  burden  and  as 
nupiired  hv  the  Fajjerwork  Reduction 
Act  (FRA)  of  1995  (44  U.S.C.  3501- 
3520),  the  Federal  Communications 
Commi.ssion  invites  the  general  public 
and  other  Federal  agencies  to  take  this 
oiiportimity  to  comment  on  the 
following  information  collection(.s). 
Comments  are  recpiested  concerning: 
whether  the  i)roposed  collection  of 
information  is  necessary  for  the  projier 
performance  of  the  functions  of  the 
Commi.ssion,  including  whether  the 
information  shall  have  practical  utility; 
the  ac:curacy  of  the  (Commission’s 
burden  estimate:  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  ways  to  minimize 


the  burden  of  the  collection  of 
information  on  the  re.s])ondent.s, 
including  the  use  of  automated 
collec:tion  teclmicpies  or  other  forms  of 
information  tiu'.hnology:  and  wavs  to 
further  reduce  the  information  burden 
for  small  busine.ss  concerns  with  fewer 
than  25  employees. 

The  F(',(C  may  not  conduct  or  ,s])on.sor 
a  collection  of  information  unhiss  it 
displays  a  currently  valid  OMR  control 
number.  No  person  shall  be  subject  to 
any  ])(malty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Fa])erwork  Reduction  Act  (FRA)  that 
(hies  not  display  a  valid  OMH  control 
number. 

DATES:  Written  Paperwork  Reduction 
Act  (FRA)  comments  should  be 
submitted  on  or  before  A|)ril  8,  2013.  If 
you  antici})ate  that  you  will  be 
submitting  FRA  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  .should 
advise  the  FCC  contact  listcul  below  as 
soon  as  possible. 

ADDRESSES:  Submit  your  FRA  comments 
to  judith  B.  Herman,  Federal 
(A)mmunications  (Commission,  via  the 
Internet  at  Judith-b.lwiimin@fcc.y,ov.  'I’o 
submit  your  FRA  comments  by  email 
send  them  to:  PU/\@f(:c.y,o\’. 

FOR  FURTHER  INFORMATION  CONTACT: 
Judith  R.  Herman,  Office  of  Managing 
Hirector,  (202)  418-0214. 

SUPPLEMENTARY  INFORMATION: 

OMli  (Control  NiiiithHr:  3000-0942. 

Tilla:  Access  (Charge;  Reform,  Price 
Cap  Performance  Revieiw  for  Local 
Fxe:hange  (Carriers,  Low-Volume  Long 
Di.stance  Users,  Federal-State  Joint 
Roard  on  Universal  Service. 

T'orm  Numbf^r:  N/A. 

Typ(^  ofRt^view:  Revision  of  a 
currently  approved  collection. 

Hfispondents:  Rusine.ss  or  other  for- 
jnofit. 

NiuubHr  of  Ruspondents  and 
Rasponsas:  20  respondents;  20 
resi)on.ses. 

Estimated  Tima  par  Rasponsa:  2-15 
hours. 

Fiv(]iwncy  of  Rasponsa:  Annual 
reporting  requirements,  third  party 
disclosure  nitjuirements  and 
recordkee|)ing  requir(;ment. 

Obligation  to  Raspond:  Rec|uir(;d  to 
obtain  or  retain  benefits.  Statutory 
authority  for  this  information  collection 
is  contained  in  47  U.S.(C.  .sections  1. 4(i). 
and  (j),  201-209,  218-222.  254  and  403. 

Total  Annual  Rnrdan:  50  hours. 

Total  Annaal  dost:  No  cost. 

Privacy  Act  Impact  Assessment:  No 
impact(.s). 

Nature  and  Extent  of  Oonfidentiedity: 
The  (Commi.ssion  is  not  requesting 
respondents  to  submit  confidential 


information  to  the  (Commission.  If  the 
(Commission  re(]uests  re.sjmndents  to 
submit  information  to  the  (Commi.ssion 
that  the  respondents  believe  are 
confidential,  respondents  may  wish 
n'cpiest  confidential  treatment  of  such 
information  pursuant  to  47  (CFR  0.459  of 
the  (Commission’s  rules. 

Needs  and  I  tses:  The  (Commi.s.sit)n 
will  submit  this  expiring  information 
coll(;ction  to  the  Office  of  Management 
and  budget  (OMR)  as  a  revision  after 
this  comment  period  in  order  to  obtain 
the  full  three  year  clearance  from  them. 

The  (Commission  adopted  a  Report 
and  Order,  F(CC  00-193,  which  recpiired 
the  CCommission  to  take  further  action  to 
further  accelerate  the  tlex  elopment  of 
competition  in  the  local  and  long- 
clistance  telecommunications  markets, 
and  to  further  establish  ex])licit 
universal  service  sup])ort  that  will  he 
.sustainable  in  an  increasingly 
competitive  marketj)lace,  pursuant  to 
the  mandate  of  the  Telecommunications 
Act  of  1990.  The  (Commission  recpiires 
the  following  information  to  he  reported 
to  the  following  entities  under  the 
(Coalitions  for  Afibrdable  Local  and 
Long  Di.stance  .Service  (CCALL.S) 

Fropo.sal:  1)  modified  tariff  filings  with 
the  (Commission;  2)  (juarterlv  and 
annual  data  filings  (line  counts.  |)rice 
ca])  and  revenue  data);  and  3)  cost 
.snpi)ort  information.  In  the  U.SF/1(C(C 
Transformation  Order,  F(C(C  11-101.  thi; 
(Commission  eliminateil  the  remaining 
universal  service  data  filings  previouslv 
contained  in  this  information  collection. 
The  burdens  associated  with  those 
filings  are  being  remov(;d  from  this 
information  collection. 

I''(;(l(;riil  (Coiniiuinic.alions  (Coniinission. 
Marlene  II.  Dortch, 

Secretary. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Information  Collection  Being  Reviewed 
by  the  Federal  Communications 
Commission 

agency:  Federal  (Communications 
(Commi.ssion. 

ACTION:  Notice  and  nicpiest  for 
comments. 

SUMMARY:  As  jiart  of  its  continuing  effort 
to  reduce  })ai)erwork  burden  and  as 
re(]uired  bv  the  Paperwork  Reduction 
Act  (FRA)  of  1995  (44  IL.S.CC.  3501- 
3520).  the  Federal  (Communications 
(Commi.ssion  invites  the  general  public 
and  other  Federal  agencies  to  take  this 
ojiportunity  to  comment  on  the 
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following  information  (:ollection(s). 
('.oininents  are  retiinjsted  ct)n(:erning: 
whether  the  projjosed  e;oll(!(:tion  of 
information  is  niicessarv  for  the  j)ro))er 
IMM'formance  of  the  functions  of  tlie 
r.ommission.  including  whether  the 
information  sliall  have  |)ractical  utility; 
tin;  aci'.uracy  of  the  (iommission's 
burden  estimate:  ways  to  enlnmce  the 
(jiialitv.  utilitv.  and  clarity  of  the 
information  collected;  ways  to  minimize! 
the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  u.se  of  automated 
collection  techniepies  or  other  forms  of 
information  technology:  and  ways  to 
further  n!duce  the  information  burden 
for  small  business  concerns  with  fewer 
than  2.5  employees.  The  F(X]  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  tiisj)lays  a 
currently  valid  OMB  c;ontrol  numher. 

No  person  shall  he  subject  to  any 
|)enalty  for  failing  to  comply  with  a 
collei;tion  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  OMB  control 
number. 

DATES:  Written  Pa])(!rwork  Reduction 
Act  (PRA)  comments  should  be 
submitted  on  or  biifore  A|)ril  8,  2013.  If 
you  anticipate  that  you  will  he 
submitting  PRA  comments,  hut  find  it 
difficult  to  do  so  within  th(!  period  of 
tinu!  allowed  by  this  notice,  you  shoidd 
advi.se  the  FCXi  contact  listed  below  as 
.soon  as  possible. 

ADDRESSES:  Submit  your  PRA  comments 
to  Benish  Shah.  Federal 
(’.omnnmications  (Commission,  via  the 
lnt(!rnet  at  B(^nisIi.SlHih@fc(:.^o\'.  To 
submit  your  PRA  comments  by  email 
.send  them  to:  PRA@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Benish  Shah,  Office  of  Managing 
Director.  (202)  418-7800. 
SUPPLEMENTARY  INFORMATION: 

OMR  Control  Mo.:  3000-0953. 

Title:  Sections  95.1 1 1 1  and  95.1 1 1 3. 
Fnuiuency  CCoordination/Ooordinator. 
Wireless  Meilical  Telennitry  Scirvice. 

Porni  Mo.:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  and  not-for-profit  institutions. 

Mninher  of  Respondents:  3.000 
nispondents;  3.000  r(!S|)onses. 

Estinmted  Time  Per  Response:  1-4 
hours. 

Precjiiency  of  Response:  On  occasion 
rei)orting  riKpiirement.  third  party 
disclosure  recpiirement  and 
recordk(!e|)ing  nupiirement. 

Obligation  to  Respond:  Rcupiired  to 
obtain  or  retain  benefits. 

Total  Annual  Rnrden:  12.000  hours. 

Tot<d  Annual  Cost:  SOOO.OOO. 


Privaev  Act  Impact  Assessment:  N/A. 
Mature  and  Extent  of  Confident icditv: 
No  information  is  recpiested  that  would 
iHupiire  assurance  of  confidentiality. 

Meeds  and  (/.se.s.-'rhe  (Commission 
will  submit  this  information  collection 
to  OMB  as  an  extension  (then!  has  be(!n 
an  adjustment  in  tlu!  reporting, 
recordkeeping  rcuiuirements  and/or 
third  jjarty  disclosure  nujuiriiments.  the 
numher  of  respondents/operators 
increased  from  2.728  to  3.000.  therefon!. 
the  annual  burden  and  cost  has  also 
increased)  after  this  lit)  day  comment 
p(!riod  to  obtain  the  full  three-year 
clearance  from  them. 

On  June  12,  2000,  the  (Commission 
relea.sed  a  Rei)ort  and  Order,  ET  Docket 
No.  9t)-255.  F(C(C  00-211.  which 
allocated  spectrum  and  e.stablished 
rules  for  a  “Wireless  Medical  Telemetry 
.Service”  (WM'I’.S)  that  allows 
potentially  life-critical  eejuipment  to 
operate  in  an  interference-inotected 
basis.  Medical  teleimitry  (xjuipment  is 
used  in  hosjiitals  and  health  care 
faciliti(!S  to  transmit  patient 
mea.surenu!nt  data  such  as  |)uls(!  and 
res|)iration  rat(!  to  a  nearby  riiceiver, 
permitting  gnialer  patient  mobility  and 
ineniased  comfort.  The  (Commission 
designatcul  a  frecpiency  coordinator, 
who  maintains  a  dataha.se  of  all  WM  I'.S 
eejuipment.  All  |)arties  using  eejuijjment 
in  the  WMT.S  art!  r(!(|uired  to 
coordinate/register  their  o])erating 
freepiency  and  other  nilevaut  technical 
ojjerating  ])arameters  with  the 
designated  coordinator.  The  databa.se 
])rovides  a  record  of  the  frequencies 
used  by  each  facility  or  device  to  a.ssist 
j)arties  in  .selecting  freejiKincies  to  avoid 
interference.  Without  a  database,  there 
would  h(!  no  nicord  of  WMl’.S  usage 
because  WMTS  transmitters  will  not  he 
individually  lic(!nsed.  Tin!  designated 
fr(!(juem:y  coordinator  has  the 
res|)onsihility  to  maintain  an  accurate 
engineering  dataha,s(!  of  all  WMT.S 
transmitt(!r.s.  id(!ntified  by  location 
(coordinates,  street  address,  building), 
o])erating  fr(!(|U(!ncy,  emi.ssion  tvj)e  and 
out|)ut  ])ower,  fretjuency  range(.s)  used, 
modulation  scheme  u.sed,  effective! 
radiated  |)ower,  numher  of  tran.smitt(!rs 
in  u.se  at  the  health  care  lacililv  at  tin! 
time  of  r(!gistration.  legal  nann!  of  the 
authorizeui  Inudth  care!  ])re)viele!r.  anel 
|)e)int  e)f  e:e)ntae:t  ie)r  authejrizeul  health 
e:are!  i)re)viele!r.  The  fre!eiue!ne:y 
e:e)e)relinate)r  will  make  the  elatahase 
available  te)  WMT.S  useas,  eKjeiijjinenl 
maiudae;ture!rs  anel  the  j)uhlie:.  The 
e:e)e)relinafe)r  will  alse)  neetify  users  e)f 
jjotential  free|uene:y  e:e)nflie;ts. 


l''(!(le!ral  (Coiniiuinicalioiis  (Connnission. 

Marleene!  li.  Deirtch, 

Secrelarv. 
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BILLING  CODE  6712-01-P 

FEDERAL  COMMUNICATIONS 
COMMISSION 

Information  Collection(s)  Being 
Reviewed  by  the  Federal 
Communications  Commission, 
Comments  Requested 

agency:  Feeleral  (',e)nnnunie:atie)ns 
Cennmission. 

ACTION:  Neitice:  reiejiiexst  for  e;e)mme!nt.s. 

SUMMARY:  As  ])arl  e)f  its  e:e)ntinuing  effe)rt 
te)  re!ehu:e  ])a])e!rwe)rk  hurelen  anel  as 
re!quire!el  by  the  Pa])e!rwe)rk  Re!elue:tion 
Ae:t  (PRA)  of  1995  (44  IJ.S.C.  3501- 
3520),  the  Feeleral  Ce)mmunie:atie)ns 
Commi.ssie)!)  invite!s  the  general  |)uhlie: 
anel  eethen'  Inieleral  agene:ie!s  to  take  this 
e)|)])e)rtunity  to  e;e)mnn!nt  on  the 
fe)lle)wing  infe)rmatie)n  e:e)lle!e:tie)n(s). 
(leimments  are  reujueLsteel  e;e)ne;e!rning: 
Whether  the  ])re)j)e)se!el  e:e)lle!e;tie)n  e)f 
infe)rmatie)n  is  ne!e;e!ssarv  feir  the  j)re)|)e!r 
])e!rfe)rmane:e!  e)f  the  fuin:tie)ns  e)f  the 
Cenninissie)]).  ineilinling  whether  the! 
informatieni  shall  have!  j)rae;tie:al  utility: 
the  ae:e:urae:v  e)f  the  (ienmnissiein’s 
hurelen  eLstimate;  ways  to  e!nhane:e!  the 
ejuality,  utility,  anel  e:larity  eif  the 
infe)rmatie)n  e:e)lle!e:te!el:  ways  te)  minimize 
the!  hurelen  of  the  e;e)lle)e;tie)n  of 
inibrmatie)!)  em  the  re!s])e)nele!nts, 
ine;lueling  the  use!  e)f  automateKl 
e;e)lle!e:lie)n  te!e:hnieiue!.s  e)r  other  forms  e)f 
infeermation  tee;hne)le)gy:  anel  ways  te) 
further  re!ehn:e  the  informat ie)n  hurelen 
for  small  business  e:e)ncern.s  with  fewer 
than  25  em])loye!e.s. 

The  F(X'  may  ne)t  ce)ndue;t  e)r  sjjeen.sor 
a  e;e)lle!e;tie)n  e)f  informatie)!!  unleLss  it 
elisplays  a  e:urre!ntly  valid  OMB  e;e)ntre)l 
numhe!!'.  Ne)  |)e!rson  shall  he  suhjee:!  te) 
any  j)e!nalty  for  failing  to  e:e)m])ly  with 
a  e:olle!ctie)n  e)f  informatie)!!  .sul)je!e;t  to  the 
Pa|)erwe)rk  Reelue:tie)n  Ae:t  (PRA)  that 
de)e!s  ne)t  elis|)lav  a  valiel  OMB  e;e)ntre)l 
numhe!!'. 

DATES:  Written  P;i])e!rwe)rk  Re!ehn:tie)n 
Ae:t  (PRA)  e:e)nnne!nts  she)ulel  he 
suhmitteul  e)n  e)r  before!  A])ril  8,  2013.  If 
you  antie:i])ate!  thiit  ye)u  will  he! 
submitting  PRA  exemmemts,  hut  finel  it 
eliffieailt  te)  elo  se)  within  the  ])e!rie)el  e)f 
time  alle)we!el  by  this  ne)tie;e.  ye)u  she)ulel 
aelvise  the  F(X;  e:e)ntae:t  listeel  he!le)w  as 
se)e)n  as  |)e)s.sihle. 

ADDRESSES:  .Submit  ve)ur  PRA  e:e)mme!nts 
te)  luelith  B.  Herman,  Feeleral 
(x)mmunie:atie)n.s  Commi.ssie)n,  via  the 
Internet  at  Jndith-I). herman@fcc.gov.  To 
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sul)mit  vour  FRA  coninients  by  email 
send  them  to:  P/?/\@/cc.gov'. 

FOR  FURTHER  INFORMATION  CONTACT: 
liulith  B.  Herman.  Office  of  Managing 
Director.  (202)  418-0214. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  Niiinhor:  30(i0-085(). 

'liilo:  Universal  Service — Schools  and 
bihraries  llniver.sal  Service  Support 
Frogram  Reiinhursement  Forms. 

Form  Niimhors:  FOC.  F'orms  472,  473 
and  474. 

'I'vpc  of  Roviow:  Revision  of  a 
currently  ap])roved  (:ollec:tion. 

Baspondonts:  Business  or  other  for- 
jjrofit,  not-for-profit  institutions  and 
state,  local  or  tribal  government. 

Nnmbor  of  Bespondonts  and 
Basi)onsas:  2.5.925  re.s])ondents;  158,105 
res])onses. 

Estimated  Time  imr  Response:  1  hour 
per  form. 

Frequency  oj  Response:  On  occasion 
and  annual  reporting  recjuirements  and 
third  ])arty  di.sclosure  re(|uirement. 

Obligation  to  Respond:  Retjuired  to 
obtain  or  retain  benefits.  Statutory 
anthoritv  for  this  collection  of 
information  is  contained  in  47  U.S.(i. 
sections  1. 4(i),  4(j).  201-205.  214,  2.54, 
312(d).  312(0.403  and  503(h). 

Total  Anmud  Barden:  158,1()5  hours. 

Tot(d  Aniimd  Cost:  No  cost. 

Privacy  Act  Impact  Assessment:  No 
imj)act.s. 

Nature  and  Extent  of  Oonfidentialitv: 
If  the  (iommission  recpiests  applicants  to 
submit  information  that  the  respondents 
htdieve  is  confidential,  res])ondents  may 
r(!(]ne.st  confidential  treatment  of  .such 
information  under  section  47  CEB  0.459 
of  the  Commission’s  rules. 

Needs  and  I  ^ses:  The  Commission 
will  submit  this  information  collection 
to  OMB.  which  is  a  revision  to  a 
currently  approved  collection,  to  obtain 
a  full  thr(u;-year  clearance  from  OMB. 
F"CC  Forms  472  and  474  inc;lnde  minor 
administrative  revisions  to  im])rove 
clarity  and  to  ensure  consistency  with 
the  Commis.sion’s  rules.  F’CC  F’orm  473 
also  includes  administrative  revisions 
and  three  additional  certifications 
aimed  at  (msuring  compliance  with  the 
Commi.ssion’s  rules  for  the  .schools  and 
libraries  universal  service  sup])ort 
mechanism.  The  Commission  requests  a 
total  hourly  burden  change  for  FCCi 
Forms  472,  473  and  474  from  143,150 
burden  hours  to  158,105  burden  hours, 
which  is  an  increase  of  15.015  burden 
hours.  The  adjustment  reflects  updated 
information  received  from  the  Universal 
Service  Administrative  Com])any.  the 
administrator  of  the  schools  and 
libraries  universal  service  support 
j)rogram,  and  is  ha.scnl  on  actual 
partici])ation  in  the  program. 


S])ecifically,  for  the  F’CC  Form  472,  the 
Ciominission  has  incnia.sed  the  number 
{)f  respondents  from  15.000  to  18,000 
ha.sed  on  the  actual  nnmh(!r  of  hilled 
entity  nmnhers  for  calendar  year  2011. 

For  the  FXiC  F’orm  473.  the  (iommi.ssion 
increased  the  nmnher  of  re.s])ondent.s 
from  5,000  to  5,480  based  on  the  actual 
number  of  service  providers  filing  F’C('. 
Forms  473  in  calendar  y(!ar  201 1.  For 
the  l'’C(',  Form  474,  the  Commission 
increased  the  nmnher  of  nispondents 
from  2,200  to  2,445  ha.sed  on  the  actual 
number  c)f  service  providers  filing  F(Xi 
Forms  474  in  2011.  The  annual  burden 
hours  and  fre(juent:y  of  re.s|)on.se  has 
been  updated  for  all  three  forms  due  to 
the  participation  changes  and  the 
availahilitv  of  electronic  filing. 

The  purpose  of  FCC  Form  472  is  to 
e.stahlish  the  ])roce.ss  and  j)rocedure  for 
an  eligible  entity  to  seek  reimhur.sement 
from  the  service  provider  for  the 
discounts  on  services  paid  in  full.  After 
receiving  an  invoice  from  the  service 
provid(!r,  together  with  an  FCC  F’orm 
472,  USAC  is  able  to  verify  the  eligible 
service  and  apj)roved  amounts  that 
should  he  reimbursed  and  can  make  the 
appropriate  jiayment  to  the  service 
provider.  The  FC(i  Form  472  is  also 
used  to  ensure  that  each  service 
provider  has  provided  di.scounted 
services  within  the  current  funding  vear 
for  which  it  submits  an  invoicj;  to  U.SA(i 
and  that  invoices  submitted  from 
service  providers  for  the  costs  of 
discounted  eligible  .services  do  not 
exceed  the  amount  that  has  been 
approved. 

The  j)nrpo.se  of  FCCi  Form  473  is  to 
e.stahlish  that  the  particij)ating  .service 
provider  is  eligible  to  particij)ate  in  the 
E-rate  program  and  to  confirm  that  the 
invoice  forms  submitted  by  the  service 
provide  are  in  com])liance  with  the 
Federal  Communications  Commission's 
E-rate  rules.  The  FCC  Form  473  is  also 
used  by  USAC  to  assure  that  the  dollars 
paid  out  by  the  univer.sal  .service  fund 
go  to  eligible  ])rovider.s. 

The  j)urj)ose  of  F(X’  Form  474  is  to 
e.stahlish  the  proce.ss  and  procedure  for 
a  service  ])rovider  to  seek  payment  for 
the  di.scounted  costs  of  services  it 
provided  to  hilled  entities  for  eligible 
servictjs.  After  receiving  an  invoice  from 
the  service  provider,  togetlnir  with  an 
F(X:  Form  474,  USAC  is  able  to  verify 
that  the  eligible  and  approved  amounts 
can  he  paid.  The  F(X’  Form  474  is  akso 
used  to  ensure  that  each  .service 
provider  has  ])rovided  di.scounted 
services  within  the  current  funding  vear 
for  which  it  submits  an  invoice  to  USA(i 
and  that  invoices  submitted  from 
service  ])roviders  for  the  costs  of 
discounted  eligible  services  do  not 


excecul  the  amount  that  has  been 
approved. 

All  of  the  reeiuirements  c;ontained  in 
this  information  collection  are  necessarv 
to  im])lement  the  congre.ssional  mandate 
for  the  schools  and  libraries  univer.sal 
.service  support  ])rogram  and 
reiinhursement  process. 
iMuliaal  ('.onnnuniealions  C.ommission. 
Marleni;  II.  Dertcli, 

Secivtarv. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Information  Collections  Being 
Reviewed  by  the  Federal 
Communications  Commission  Under 
Delegated  Authority 

AGENCY:  Federal  Communications 
Commi.ssion. 

ACTION:  Notice  and  reipiest  for 
comments. 

SUMMARY:  The  Federal  (ionmumications 
(Commission  (F’CC).  as  part  of  its 
continuing  effort  to  reduce  pajierwork 
burdens,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
reipiired  by  the  Paperwork  Reduction 
Act  (PRA)  of  1995.  (Comments  are 
re(|ne.sted  concerning  whether  the 
projKised  collection  of  information  is 
nece.ssarv  for  the  proper  performance  of 
the  functions  of  the  (Commi.ssion, 
including  whether  the  information  shall 
have  practical  utility:  the  accuracy  of 
the  Commi.ssion’s  burden  e.stimate: 
ways  to  enhance  the  (jiiality,  utility,  and 
clarity  of  the  information  collected: 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  u.se  of 
automated  collection  techniques  or 
other  forms  of  information  technology: 
and  ways  to  further  reduce  the 
information  collection  burden  on  small 
business  concerns  with  fewer  than  25 
employees. 

The  F(X  may  not  conduct  or  spon.sor 
a  collection  of  information  unle.ss  it 
disjilavs  a  currently  valid  control 
nmnher.  No  person  shall  he  subject  to 
any  ])enaltv  for  failing  to  complv  with 
a  collection  of  information  subject  to  the 
PRA  that  does  not  display  a  valid  Office 
of  Management  and  Budget  (OMB) 
control  nmnher. 

DATES:  Written  PRA  comments  should 
he  submitted  on  or  before  April  8,  2013. 
If  you  anticipate  that  yon  will  he 
submitting  comments,  hut  find  it 
difficult  to  do  .so  within  the  jieriod  of 


H 


Federal  Register / Vol.  78,  No.  25 / Wednesday,  February  6,  2013 /Notices 


8529 


time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  helow  as  soon 
as  possible. 

ADDRESSES:  Direct  all  FRA  comiueuts  to 
(^athy  Williams,  F(Xi,  via  email 
and  to 

(Aithv.\\'iUi(in}s<(lfcc.<’()v. 

FOR  FURTHER  INFORMATION  CONTACT:  I’or 
additioual  information  about  the 
information  collection,  contact  (^athv 
Williams  at  (202)  418-2918. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  XUiinhor:  3000-0009. 

Titio:  Section  70.934(e),  Petitions  for 
Extension  of  Time. 

Form  Nnmbor:  Not  ap})lical)le. 

Typo  of  lieviow:  Fxtension  of  a 
curnmtly  approved  collection. 

liospondonts:  Business  {)r  other  for- 
profit  entities;  and  State,  local,  or  tribal 
governments. 

Shimhor  of  Rospondonts  and 
Rosponsos:  20  respondents;  10 
responses. 

Froqnoncv  of  Rosponso:  On  occasion 
re|)orting  recpiirement;  Third  party 
disclosure  nHiuinanent. 

Fsiiinatod  Tinw  par  Rosponso:  4 
hours. 

Total  Annncd  Rurdan:  80  hours. 

Tot(d  Annual  Costs:  None. 

Privacy  Impact  Assessment:  No 
impact(s). 

Ohiigation  to  Respond:  Riupunuf  to 
obtain  or  nitain  benefits.  'I’he  statntorv 
authority  is  contained  in  ,Sections  4(i) 
and  023  of  the  (ionmumications  Act  of 
1934.  as  ammuhul. 

Mature  and  Extent  of  ConfidentiaUtv: 
There  is  no  need  for  confidentiality  with 
this  collection  of  information. 

Meeds  and  Uses:  47  (T'R  70.934(e) 
states  that  small  cable  sy.stems  may 
obtain  an  extension  of  time  to  establish 
compliance  with  rate  regulations 
provided  that  they  can  demon.strate  that 
timely  compliance  would  result  in 
severe  economic  hardship.  Requests  for 
the  extension  of  time  should  be 
addressed  to  the  local  franchising 
authorities  ("LFAs")  concerning  rates 


R(;c(!ivers. 

Form  Mnmher:  N/A. 

Type  of  Review:  Fxtension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  (;ntiti(!s. 

Mnmher  of  Resi)ondents  and 
Responses:  1 .000  res|)ondents;  5.000 
re.sjjonses. 

Frequency  o  f  Response:  Third  party 
disclosure  retjuinmient. 

Estimated  Time  per  Response:  O/zr-) 
(15  minutes). 

Tot(d  Annual  Rurden:  1 ,250  hours. 


Tot(d  Annual  Cost:  None;. 

Privacy  Impact  Assessment:  No 
impact(s). 

Obligation  to  Respond:  Mandatory. 

The  statntorv  anthoritv  for  this 
information  collection  is  contained  in 
.Sections  1 . 2(a),  3(33),  3(52),  4(i).  4(j),  7. 
301. 303(r).  303(s),  309,  330.  337  and 
()24  of  the  Communications  Act  of  1934, 
as  amended. 

Mature  and  Extent  of  Confidentiality: 
No  ne(!d  for  confidentiality  r(!(iuir(!d 
with  this  collection  of  information. 

Meeds  and  Uses:  As  of  the  )une  12. 
2009  .statutory  digital  television  (DTV) 
transition  deadline,  all  full-power 
television  stations  sto])])ed  hroadca.sting 
in  analog  and  are  broadcasting  only 
digital  signals.  Section  15.117(k)  of  the 
Commission’s  rules  requires  sellers  of 
TV  sets  (and  other  TV  niceiver 
equijjinent)  that  do  not  contain  a  digital 
tuner  to  disclose  to  consumers  at  the 
point-of-sale  that  such  devices  include 
only  an  analog  tuner  and,  therefore,  are 
not  able  to  receive  over-the-air  TV 
broadcasts.  (Consumers  with  analog- 
only  television  e(|uipment  are  not  able 
to  receive;  an  over-the-air  broadcast 
signal  unless  they  get  a  digital  TV  or  a 
box  to  convert  the  digital  signals  to 
analog  or  snh.scrih(;  to  pav  TV  s(;rvice. 
such  as  cable  or  satellite.)  The 
Commission  ado])ted  this  lah(;ling 
(disclosure)  r(;(]uirem(;nt  in  2007  to 
protet:t  consumers  by  ensuring  that  they 
are  made  aware  at  the  point-of-sale 
about  the  limitations  of  analog-only 
television  receivers.  Note  that,  while  the 
(Xmimission’s  rules  jjrohibit  tlu; 
manufacture  or  import  of  television 
receivers  that  do  not  contain  a  digital 
tuner,  the  rules  do  not  ])rohihit  the  sale 
of  analog-only  television  ecjuipment 
from  inventory.  For  this  reason,  the 
Commission  decided  it  was  necessarv  to 
im])o,se  this  requirement.  Although  the 
DTV  transition  deadline  has  passed, 
analog-only  TV  e(|uij)ment  remains 
available  in  the  market])lace  and  this 
disclosure  re(|uirement.  therefore, 
remains  necessarv  to  continue  to  ])rotect 
consumers. 

OMR  Control  Number:  30()0-n()3. 

Title:  .Section  78.41,  k^ranchisc; 
A])])lication  Process. 

Type  of  Review:  Extension  of  a 
currently  ap])roved  collection. 

Form  Number:  N/A. 

Resjmndents:  Bnsine.ss  or  other  for 
])rofit  entities;  .State,  local  or  tribal 
government. 

Number  of  Respondents  and 
Resi)onses:  108  respondents;  300 
respon.ses. 

Estimated  Hours  per  Response:  0.5  to 
4  hours. 


Ereejnenev  of  Response:  On  occasion 
reporting  re(]uir{;ment;  Third  ])artv 
disclosure  r(;cjuirement. 

Tot(d  Amnud  Rurden:  500  hours. 

Tot(d  Annu(d  Cost:  None. 

Privacy  Impact  Assessment:  No 
impact(s). 

Obligation  to  Resj)ond:  Re()uired  to 
obtain  or  retain  benefits.  The  statutory 
anthoritv  for  this  information  collection 
is  contained  in  47  II..S.C.  151, 152, 

154(i).  157nt.  201,  531, 541  and  542. 

Confidentiality:  No  need  for 
coniulentiality  re(iuir(;d  with  this 
collection  of  information. 

Meeds  and  J/.se.s;  The  Commission 
adoj)ted  on  December  20,  2008  a  R(;])ort 
and  Order  In  the  Matter  of 
Implementation  of  .Section  821(a)(1)  of 
the  Cable  Communications  Poliev  Act  of 
1984  as  amended  by  the  (Xihle 
T(;levision  Consumer  Protection  and 
Comi)etition  Act  of  1992  (R&O),  FC.C 
08-180,  MB  Doc:ket  05-311.  This  R&O 
provided  rules  and  guidance  to 
implement  .Section  (521  of  the 
Communications  Act  of  1934,  as 
amended. 

.Sec;tion  821  of  the  (Communications 
Act  prohibits  franchising  authorities 
from  unreasonably  refusing  to  award 
competitive  franchi.ses  for  the  j)rovision 
of  cable  services.  Tlu;  Commission 
found  that  the  current  franchising 
j)rocess  constitutes  an  unreasonahle 
l)arrier  to  entry  for  competitive  entrants 
that  im])ede  enhanced  cable 
comp(;tition  and  accelerated  broadband 
dei)loyment.  The  information  collection 
re(iuirenu;nts  an;  as  follows; 

47  CFR  78.41(b)  recpiires  a 
comp(;titive  franchise  a])plicant  to 
include  the  following  information  in 
writing  in  its  franchise  application,  in 
addition  to  any  information  reciuired  hv 
api)licahle  state  and  local  laws:  (1)  The 
applicant’s  name;  (2)  the  names  of  the 
ap])licant’s  offic:ers  and  directors;  (3)  the 
business  address  of  the  ajjplicant;  (4) 
the  name  and  contact  information  of  a 
designated  contact  for  the  a])])lic:ant;  (5) 
a  descri])tion  of  the  geograj^hic  area  that 
the  applicant  ])ro])o.ses  to  .serve;  (8)  the 
PEC  channel  caj)acity  and  ca})ital 
.siq)j)(jrt  proposed  by  tin;  aj)plicant;  (7) 
the  term  of  the  agreement  ])ro])osed  hv 
the  applicant:  (8)  whether  the  a]j])licant 
holds  an  existing  authorization  to  access 
the;  public  rights-of-way  in  the  subject 
franchise  service  ar(;a;  (9)  the  amount  of 
the  franchise  lee  tin;  applicant  offers  to 
pay:  and  (10)  any  additional  Information 
r(;(piir(;d  by  a])])licahle  state  or  local 
laws. 

47  CFR  78.41(d)  states  when  a 
com])etitive  franchise  a]q)licant  files  a 
franchise  application  with  a  franchising 
authority  and  the  a])])licant  has  existing 
authority  to  acce.ss  public  rights-of-way 


for  basic  service  tii;rs. 

OMR  Control  Number:  3080-1 100. 
Title:  Section  15.117(k).  TV  Broadcast 
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in  the  geographic  area  tliat  the  ajjplicant 
proposes  to  serve,  the  francliising 
authority  grant  or  deny  the  application 
witliin  00  days  of  the  date  the 
ap|)li(:ation  is  received  l)y  the 
franchising  authority.  If  a  coin])etitive 
franchise  applicant  does  not  have 
existing  authority  to  access  public 
rights-of-way  in  the  geographic  area  that 
the  ai)])licant  propo.ses  to  serve,  the 
franchising  authority  must  ])erforni 
grant  or  deny  the  a|)])lication  within  180 
(lays  of  the  date  the  application  is 
receiv(!d  by  the  franchising  authority.  A 
franchising  authority  and  a  coinpeititive 
franchise  applicant  may  agree  in  writing 
to  extend  the  00-day  or  180-dav 
(Uiadline,  whichever  is  apjilicahle. 

fedciral  (aaniminicalions  (^oininissioii. 
Marhine  H.  Dortch, 

Secivtdix. 

|FK  Doc.  2()I:M)2.")12  Filed  2-5-12;  «:45  am] 

BILLING  CODE  6712-01-P 

FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  92-237;  DA  13-103] 

Next  Meeting  of  the  North  American 
Numbering  Council 

agency:  Federal  (ionmumications 
(Commission. 

ACTION:  Notice. 

SUMMARY:  In  this  document,  the 
(Commission  relea.sed  a  public  notice 
announcing  the  meeting  and  agenda  of 
the  North  American  Numbering  (Council 
(NANC).  The  intended  effect  of  this 
action  is  to  make  the  public  aware  of  the 
NANC’s  next  meeting  and  agenda. 

DATES:  Thursday  Fehrnary  21, 2013, 
10:00  a.in. 

ADDRESSES:  Recpiests  to  make  an  oral 
statement  or  provide  written  comments 
to  the  NANC  should  he  sent  to  (Carmell 
Weathers,  Comjietition  Policy  Division, 
Wireline  Competition  Bureau,  Federal 
Communications  Commi.ssion,  Portals 
11,  44.5  12th  Stre(it  SW.,  Room  5-C102. 
Washington,  D(C  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carmell  Weathers  at  (202)  418-2325  or 
(J(irnwII.W(nith(irs@fcc.gov.  The  fax 
mnnher  is:  (202)  418-1413.  The  'ITY 
nnmher  is:  (202)  418-0484. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  (Commission's 
document  in  (CC  Docket  No.  02-237,  DA 
13-103  released  lamiarv  25,  2013.  The 
complete  t(!xt  in  this  document  is 
available  for  public  insj)ection  and 
copying  during  normal  biisine.ss  hours 
in  the  FCC  Reference  Information 
Center,  Portals  II,  445  12th  Street  SW.. 


Room  (CY-A257,  Washington,  DC  20554. 
The  docunumt  my  akso  be  purchased 
from  the  Commission's  duplicating 
contractor.  B(!st  (Copy  and  Printing,  Inc., 
445  12th  Street  SW.,  Room  (CY— 13402, 
Washington,  DC  20554,  telephone  (800) 
378-3100  or  (202)  803-2893,  facsimile 
(202)  81)3-2898,  or  via  the  Internet  at 
hitp://\v\vw.ln:pi\\'dl).(:om.  It  is  available 
on  the  (Commission's  Web  site  at  http:// 
ww'iv.fcc.gov. 

The  North  American  Numbering 
Council  (NAN(C)  has  scheduled  a 
meeting  to  he  held  Thursday,  Februarv 
21, 2013,  from  10:00  a.m.  until  2:00  p.m. 
The  meeting  will  he  held  at  the  Federal 
Communications  (Commission.  Portals 

II.  445  12th  Street  SW.,  Room  TW-(C3()5. 
Washington,  DC.  This  meeting  is  open 
to  members  of  the  geiuiral  public.  The 
FCC  will  attempt  to  accommodate  as 
many  ])articipants  as  ])ossible.  The 
public  mav  submit  written  statements  to 
the  NANC,  which  must  he  nu.eived  two 
hu.sine.ss  days  hcTore  the  meciting.  In 
addition,  oral  statements  at  the  meeting 
by  parties  or  entities  not  represented  on 
the  NANC  will  he  permitted  to  the 
extent  time  permits.  Such  statements 
will  he  limited  to  five  minutes  in  length 
by  any  one  i)arty  or  entity,  and  reejnests 
to  make  an  oral  statenumt  must  he 
received  two  business  days  before  the 
meeting. 

People  with  Disabilities:  To  Kuiuest 
materials  in  accessible  formats  for 
people  with  di.sabilities  (braille,  large 
j)rint,  electronic  files,  audio  format). 
s{!nd  an  email  to  fc(:504@fcc.gov  or  call 
the  (Consumer  and  (Covernmental  Affairs 
Bureau  at  202-41 8-0530  (voice).  202- 
418-0432  (tty).  Reasonable 
accommodations  for  people  with 
disabilities  are  available  upon  request. 
Include  a  description  of  the 
accommodation  you  will  need, 
including  as  much  detail  as  you  can. 
Also  include  a  way  we  can  contact  you 
if  we  need  more  information.  Please 
allow  at  least  five  days  advance  notice: 
last  minute  reejuests  will  he  accepted, 
hut  may  he  imjjossible  to  fill. 

Proposed  Agenda:  Thursday, 

February  21,  2013,  10:00  a.m.* 

1.  Announcements  and  R(!cent  News 

2.  Ap])roval  of  Tran.script 

— Meeting  of  December  13,  2012 

3.  Report  of  the  North  American 

Numbering  Plan  Administrator 
(NANPA) 

4.  Re])ort  of  the  National  Thousands 

Block  Pooling  Administrator  (PA) 

5.  R(!])ort  of  the  Numbering  Ovcirsight 

Working  Grouj)  (N()W(C) 

0.  Rej)ort  of  the  North  American 
Numbering  Plan  Billing  and 
(Collection  (NANP  B&C)  A»ent 

7.  R(!j)ort  of  the  Billing  and  (Collection 
Working  Group  (BSiG  WG) 


8.  Report  of  the  North  American 

Portahilitv  Managianent  LIXC 
(NAPM  LL(C) 

9.  Report  of  the  LNPA  Selection 

Working  (Croup  (SWG) 

10.  Report  of  the  Local  Number 

Portability  Administration  (LNPA) 
Working  Group 

11.  Status  of  the  Industrv  Numbca  ing 

(Committee  (ING)  activities 

12.  Re])orl  of  the  Future  of  Numhering 

Working  (Croup  (l''oN  WG) 

13.  Numbers  and  the  PSTN  Technology 

Transition:  Updates  from  Henning 
Schulzrinne,  F(C(C's  (Chief 
Technology  Officer,  based  on  the 
work  of  the  F(C(C's  Technological 
Advisory  (Council,  the  F(CG's 
Technology  Tran.sitions  Policy  Task 
Force  and  the  FTG-F(C(C  caller  ID 
spoofing  prevention  efforts 

14.  Summary  of  Action  Items 

15.  Public  Gomments  and  Participation 

(5  minutes  per  speaker) 

It).  Other  Busine.ss 

Adjourn  no  later  than  2:00  p.m. 

*  The  Agenda  may  he  modified  at  the 
discretion  of  the  NANG  (Chairman  with 
the  ap])roval  of  the  DFO. 

Federal  (Coiiuniinicalioiis  (Commission. 
Marilyn  )oiies, 

Allornev.  Wireline  (iompelilion  llnrenn. 

|FK  Doe.  2()i:i-()251H  Filed  2-.5-i:i:  8:45  iim| 
BILLING  CODE  6712-01-P 


FEDERAL  ELECTION  COMMISSION 

[Notice  2013-03] 

Price  Index  Adjustments  for 
Contribution  and  Expenditure 
Limitations  and  Lobbyist  Bundling 
Disclosure  Threshold 

AGENCY:  Federal  Election  Gommission. 
ACTION:  Notice  of  adju.stments  to 
contribution  and  expenditure 
limitations  and  lobbyist  bundling 
disclosure  thre.shold. 

SUMMARY:  As  mandated  by  provisions  of 
the  Federal  Election  Gam|)aign  Act  of 
1971,  as  amended  (“FEGA"  or  “the 
Act”),  the  Federal  Election  Gommission 
(“FEG”  or  “the  (Commission'')  is 
adjusting  certain  contribution  and 
expenditure  limitations  and  the  lobbyist 
bundling  disclosure  threshold  set  forth 
in  the  Act.  to  index  the  amounts  for 
inllation.  Additional  details  appear  in 
the  supplemental  information  that 
follows. 

dates:  Effective  Date:  The  effective  date 
for  the  limitation  at  2  IJ.S.G. 
441a(a)(l)(A)  is  November  7,  2012.  The 
effective  date  for  the  limitations  at  2 
IJ.S.G.  434(i)(3)(A).  441a(a)(l)(B), 
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441a(a)(3).  441a{d)  and  441a(li)  is 
laniiary  1. 2013. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kiizabeth  S.  Kurland.  Information 
Division.  Otlt)  K  Street  NW..  Washington. 
DC  20403:  (202)  004-1100  or  (800)  424- 
‘1.530. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Flection  ('.ainpaign  Act  of  15)71. 

2  U.S.ti.  431  e/  snq..  coordinated  ])arty 
e.xpenditnre  limits  (2  U.S.t;.  441a(d)(2) 
and  (3)(A).  (H)).  certain  contribution 
limits  (2  U.S.(".  441a(a)(l  )(A)  and  (8). 
(a)(3)  and  (h)).  and  the  disclosnn! 
threshold  lor  contributions  bundled  by 
lobbyists  (2  II.S.C^.  434(i)(3)(A))  are 
adjn.sted  periodically  to  reflect  changes 
in  the  consumer  price  index.  .See  2 
U.S.C.  434(i)(3)  and  441a(c)(l).  and  11 
C1>R  100.32  and  110.17(a).  (f).  The 
C.onunission  is  pnblisliing  this  notice  to 
announce  the  adjusted  limits  and 
disclosnn!  threshold. 

Coordinated  Partv  Expenditure  Limits 
for  2013 

Under  2  U..S.Ci.  441  a(c).  the 
(Commission  must  adjust  the 
exj)enditure  limitations  established  hv  2 
U.,S.C-.  441  a(d)  (the  limits  on 
(!xpenditun!s  by  national  partv 
committe(!s.  state  partv  committ(!es.  or 
their  subordinate  committees  in 
connection  with  the  gciiieral  election 


campaign  of  candidates  for  Federal 
offic:e)  annually  to  account  for  inflation. 
This  expenditure  limitation  is  increased 
by  tlu!  pcii’cent  differenci!  between  the 
price  index,  as  certified  to  the 
Commission  by  the  .Secretary  of  Labor, 
for  the  12  months  prectiding  the 
beginning  of  tlu!  calendar  year  and  the 
price  ind(!x  for  the  base  period  (calendar 
year  15)74). 

1.  Hxpiindiliirc  ]Jniilali()n  for  IIoiiso  of 
Hoprosoniativos  in  Slatos  with  More 
Than  One  (iongrossional  IJisirict 

Both  the  national  and  state  jjarty 
committe(!.s  have  an  exj)enditure 
limitation  for  each  general  election  Imld 
to  fill  a  .seat  in  the  Hon.se  of 
Rejjresentatives  in  .states  with  more  than 
one  congressional  di.strict.  This 
limitation  also  aijplies  to  those  states 
and  territories  that  elect  individuals  to 
the  office  of  DeUigate  or  Resident 
(Commissioner.'  The  formnla  nsecl  to 
calcnlate  the  expenditure  limitation  in 
such  states  mnltiplies  the  base  figure  of 
.Si ().()()()  by  the  difference  in  the  price 
index  (4.()5(i47).  rounding  to  the  neare.st 
SIDO.  .Sec  2  U.S.fC.  441a(c)(l  )(I3)  and 
441a(d)(3)(H).  and  11  CFR  105). 32(h)  and 
110.17.  Based  u])on  this  formnla,  the 
expcMiditnre  limitation  for  2013  gemiral 
elections  for  Hon.se  candidates  in  the.se 
•states  is  ,$40,000. 


2.  Expondituro  Limitation  for  Sonata 
and  for  Honso  of  Uoprosontativos  in 
Statos  With  Onlv  Ono  (iongrossiomd 
District 

Both  th(!  national  and  .stat(!  partv 
committees  have  an  expenditure 
limitation  for  a  general  election  held  to 
fill  a  .seat  in  the  .Senate  or  in  tlu!  Hons(! 
of  R(!presentatives  in  .states  with  only 
one  congressional  district.  The  formnla 
n.sed  to  calcnlate  this  expenditure 
limitation  considers  not  only  the  })rice 
index  but  also  th(!  voting  age  population 
("VAB”)  of  the  .state.  3’he  VAB  of  each 
state  is  published  annually  in  the 
Federal  Register  by  the  Department  of 
(Commerce.  11  (CFR  110.18.  The  general 
election  ex|)enditnre  limitation  is  the 
greater  of:  The  base  figure  (.S2().()()()) 
multiplied  by  the  difference  in  the  price 
index.  4.05047  (which  totals  .$5)3,100); 
or  .$0.02  multi|)lied  by  the  VAB  of  the 
slate.  nudtij)lied  by  4.05047.  Amounts 
an!  rounded  to  the  neare.st  $100.  .See  2 
V.S.C.  441a(c)(l)(B)  and  441a(d)(3)(A), 
and  11  CFR  105).32(h)  and  110.17.  The 
chart  below  ])rovides  the  state-hy-state 
breakdown  of  the  2013  g(!neral  election 
exp(!nditnr(!  limitation  for  .Senate 
elections.  The  (!xpi:nditnre  limitation  for 
2013  Hon.se  elections  in  states  with  onlv 
one  congressional  district  -  is  .$5)3,100. 


Senate  General  Election  Expenditure  Limits— 2013  Elections 


State 

Voting  age 
population 
(VAP) 

VAP  X  .02  X 
the  price 
index 
(4.65647) 

Senate 

expenditure 

limit 

(the  greater 
of  the 
amount  in 
column  3 
or  $93,100) 

Alabama . 

3,697,617 

$344,400 

$344,400 

Alaska  . 

544,349 

50,700 

93,100 

Arizona  . 

4,932,361 

459,300 

459,300 

Arkansas  . 

2,238,250 

208,400 

208,400 

California  . 

28,801,211 

2,682,200 

2,682,200 

Colorado  . 

3,956,224 

368,400 

368,400 

Connecticut  . 

2,796,789 

260,500 

260,500 

Delaware . 

712,042 

66,300 

93,100 

Florida  . 

15,315,088 

1,426,300 

1 ,426,300 

Georgia  . 

7,429,820 

691,900 

691,900 

Hawaii  . 

1 ,089,302 

101,400 

101,400 

Idatio  . 

1,169,075 

108,900 

108,900 

Illinois  . 

9,811,190 

913,700 

913,700 

Indiana  . 

4,945,857 

460,600 

460,600 

Iowa  . 

2,351 ,233 

219,000 

219,000 

Kansas  . 

2,161,601 

201 ,300 

201,300 

Kentucky  . 

3,362,177 

313,100 

313,100 

Louisiana . 

3,484,090 

324,500 

324,500 

Maine  . 

1 ,063,274 

99,000 

99,000 

Maryland  . 

4,540,763 

422.900 

422,900 

Massactiusetts  . 

5,244,729 

488,400 

488,400 

Mictiigan . 

7,616,490 

709,300 

709,300 

'C;urn!n(lv.  tlm.so  .slates  are  Ihi;  Uistrict  el 
Coliinihia.  lint  Coininonwisiltli  on’iiiato  Kico.  and 
tlie  lerritori(!s  el  Anutricaii  .Samoa.  Cuam.  liar 
lliiiled  .Staliis  Virgin  Islands  and  the  Norlhern 


Mariana  Islands.  S(U!  hlli>://\\  i\  i\  .Ijoiisa.goy/  \Vvnnnn<>.  Sra  http:/ /\v\v\v 

mpivscntativos/.  wprusvnUitivcs/. 

-Currenllv.  these  states  ai(!:  yXIaska.  Delaware. 

Montana.  North  Dakota.  .South  Dakota.  Vcainont  and 
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Senate  General  Election  Expenditure  Limits— 2013  Elections— Continued 


Minnesota  . 

Mississippi  . 

Missouri  . 

Montana  . 

Nebraska . 

Nevada  . 

New  Hampshire 

New  Jersey  . 

New  Mexico  . 

New  York  . 

North  Carolina  .. 
North  Dakota  .... 

Ohio  . 

Oklahoma . 

Oregon  . 

Pennsylvania  ... 
Rhode  Island  ... 
South  Carolina 
South  Dakota  .. 

Tennessee  . 

Texas  . 

Utah  . 

Vermont  . 

Virginia  . 

Washington  . 

West  Virginia  ... 

Wisconsin  . 

Wyoming  . 


Voting  age 
population 
(VAP) 

VAP  X  .02  X 
the  price 
index 
(4.65647) 

Senate 

expenditure 

limit 

(the  greater 
of  the 
amount  in 
column  3 
or  S93,100) 

4,102,991 

382,100 

382,100 

2,239,593 

208,600 

208,600 

4,618,513 

430,100 

430,100 

783,161 

72,900 

93,100 

1,392,120 

129,600 

129,600 

2,095,348 

195,100 

195,100 

1 ,045,878 

97,400 

97,400 

6,838,206 

636,800 

636,800 

1,571,096 

146,300 

146,300 

15,307,107 

1 ,425,500 

1 ,425,500 

7,465,545 

695,300 

695,300 

545,020 

50,800 

93,100 

8,880,551 

827,000 

827,000 

2,877,457 

268,000 

268,000 

3,038,729 

283,000 

283,000 

10,024,150 

933,500 

933,500 

833,818 

77,700 

93,100 

3,643,633 

339,300 

339,300 

629,185 

58,600 

93,100 

4,962,227 

462,100 

462,100 

19,073,564 

1,776,300 

1 ,776,300 

1,967,315 

183,200 

183,200 

502,060 

46,800 

93,100 

6,329,130 

589,400 

589,400 

5,312,045 

494,700 

494,700 

1,471,372 

137,000 

137,000 

4,408,841 

410,600 

410,600 

440,922 

41,100 

93,100 

Liniilations  on  (k)ntriljiitions  by 
Individuals,  Non-Midticandidate 
(^crnimittees  and  (Certain  Political  Party 
(,'oinmitteo.s  (living  to  IJ.S.  Senate 
Candidates  for  the  2013-2014  Election 
Cycle 

The  Act  requires  inflation  indexing  to; 
(1)  The  limitations  on  contributions 
made  by  i^ersons  under  2  D.S.C. 
441a(a)(l  )(A]  (contributions  to 
candidates)  and  441a(a)(l){B) 


(contril)ntions  to  national  ])arty 
committees);  (2)  the  biennial  aggregate 
contribution  limitations  a])j)lical)le  to 
individuals  under  2  IJ.S.C.  441a(a)(3): 
anti  (3)  the  limitation  on  contributions 
made  to  IJ.S.  Senate  candidates  by 
certain  political  party  committees  at  2 
IJ.S.C.  441a(b).  See  2  U.S.C.  441a(c). 
These  contribution  limitations  are 
increasetl  by  multiplying  the  respective 
statutory  contribution  amount  bv 


1.2n(i()8.  the  percent  difference  Ixitween 
the  price  index,  as  certified  to  the 
Commission  by  the  Secrritary  of  Labor, 
for  the  12  months  ])receding  the 
beginning  of  the  calendar  year  and  the 
price  index  for  the  base  period  (calendar 
year  2001).  The  resulting  amount  is 
rounded  to  the  nearest  multij)le  of  $100. 
S’ee  2  IJ.S.C.  441  a(c)  and  11  CFR 
110.17(b).  Contribution  limitations  shall 
he  adjusted  accordingly: 


Statutory  provision 

Statutory  amount 

2013-2014  Limit 

2  U.S.C.  441a(a)(1)(A) . 

$2,000  . 

$2,600. 

2  U.S.C.  441a(a)(1)(B) . 

$25,000  . 

$32,400. 

2  U.S.C.  441a(a)(3)(A) . 

$37,500  . 

$48,600. 

2  U.S.C.  441a(a)(3)(B) . 

$57,500  (of  which  no  more  than  $37,500  may 

$74,600  (of  which  no  more  than  $48,600  may 

be  attributable  to  contributions  to  political 

be  attributable  to  contributions  to  political 

committees  that  are  not  political  committees 

committees  that  are  not  political  committees 

of  national  political  parties). 

of  national  political  parties). 

2  U.S.C.  441a(h)  . 

$35,000  . 

$45,400. 

The  increased  limitation  at  2  IJ.S.C. 
441a(a)(l)(A)  is  to  be  in  effect  for  the 
two-year  period  beginning  on  the  first 
day  following  the  date  of  the  general 
election  in  the  preceding  year  and 
ending  on  the  date  of  the  next  regularly 
.scheduled  election.  I'lnis  the  $2,000 


figure  above  is  in  effect  from  Novemhcn' 
7,  2012,  to  November  4,  2014.  The 
limitations  under  2  IJ.S.(J.  441a(a)(l)(B), 
441a(a)(3)(A)  and  (13).  and  441a(b),  shall 
b(!  in  effect  beginning  January  1st  of  the 
odd-numb(!red  year  and  ending  on 
December  31,st  of  the  next  even- 


numbered  year,  'rims  tin;  new 
contribution  limitations  untler  2  IJ.S.(J. 
441a(a)(l  )(I3).  441a(a)(3)(A)  and  (13).  and 
441  a(b)  an;  in  effect  from  January  1, 
2013.  to  December  31, 2014.  sWll  CFR 
110.17(b)(1). 
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I,ol)l)visl  Bundling  Disclosure 
Threshold  for  2018 

Tlio  Act  nuiuires  certain  political 
committees  to  di.sclose  contributions 
bundled  by  lobbvi.sts/nigistrants  and 
lobbyist/regisirant  i)olitical  action 
committees  once  the  contributions 
exceeil  a  specifiiid  threshold  amount. 
The  (’.ommission  must  adjust  this 
lhr(!slu)ld  amount  annually  to  account 
lor  inflation.  The  (ii.sclosnre  threshold  is 
increased  by  multiplying  tin;  .S1.5.()()() 
.stalntory  (Ii.sclosnre  threshold  by 
1.18887.  the  dilhnence  t)et\V(;en  the 
ju  ice  index,  as  certified  to  the 
Commi.ssion  by  the  Scicretarv  of  Labor, 
for  the  12  months  |)r(;ce(ling  the 
biiginning  of  the  cahuular  y(^ar  and  the 
|)rice  imhix  for  the  base  period  (calendar 
vear  2()()(i).  The  nisnlting  amount  is 
roimdcul  to  the  imariist  mnlti|)le  of  Si  00. 
See  2  U.S.C.  484(i)(8)(A)  and  (B), 
441a(c){l)(B)  and  11  CFR  104.22(g). 
Based  njxm  this  formula  (Si .5.000  x 
1.18887).  the  lobbyist  bundling 
disclosure  ihnishold  for  calendar  vear 
2018  is  SI  7.100. 

On  l)(4iall Of  tlie  Ooiinnissioii. 
lamiarv  81. 2018. 

Kiltni  I..  Weintrauli. 

('Amir.  Federal  Flection  (Ainiinission. 

H'K  Doi;.  201 8-()2.')20  I'iliul  2-."i-l8:  «:4.")  anil 
BILLING  CODE  671 5-01 -P 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreements  Filed 

The  (Commission  hereby  gives  notice 
of  the  filing  of  the  following  agreements 
under  the  .Shi|)])ing  Act  of  1084. 
Interested  jjarties  may  submit  comments 
on  the  agreements  to  the  .Secretary, 
Federal  Maritime  (Commission, 
Washington.  D(C  20578.  within  ten  days 
of  the  date  this  notice  ajiiiears  in  the 
Federal  Register.  CCojiies  of  the 
agreements  are  available  through  the 
Commission’s  Web  site  (www.fmc.gov) 
or  by  contacting  the  Office  of 
Agreements  at  (202)-528-5798  or 
tr(uit!(in(ilysi.>i@fnu:.g()v. 

Agree/Uf?;?/  A'o.;  01 1 700-002. 

Title:  Dole  Ocean  (Cargo  Exjire.ss/King 
Ocean  .Services  Limited  .Sjiace  (Charter 
Agreement. 

Tallies:  Dole  Ocean  (Cargo  Exjiress. 
Inc.,  and  King  Ocean  .Services  Limited. 

Filing  Tarty:  Wayne  R.  Rohde.  Esej.; 
(Cozen  b’(Connor:  1027  1  .Street.  N\V. 
.Suite  1100;  Wa.shington.  DCC  20000. 

.Synop.s’/.s:  The  amendment  would  add 
Cnatemala.  Honduras  and  jKirts  in  (Costa 
Rica  other  than  Fnerto  Moin  and  Rnerto 
Limon  to  the  geograjihic  scojie  of  the 
agreement. 

Agreement  \k).:  01 1 842-001 . 


Title:  (Crowley/Dole  .Sjiace  (Charter 
Agreement. 

Tallies:  VA'o\\’\ey  Latin  America 
.Services,  LL(C  ami  Dole  Ocean  (Cargo 
Exjness,  Inc. 

Filing  Tarty:  Wayne  R.  Rohde,  Es(].; 
(Cozen  ()'(Connor;  1027  1  .Street.  NW. 

Suite  1100:  Washington,  IXC  20000. 

Synoj}sis:'Vhe,  amendment  would 
exjiand  the  gciograjihic  .scojie  of  the 
agreement  to  include  all  of  the  IJ..S. 
Atlantic  and  (Cnlf  (Coasts  and  all  jiorls 
and  inland  jioints  in  (Co.sta  Rica, 
(Cnatemala  and  Honduras.  The 
amendment  would  also  change 
(Crowley's  name  and  correct  its  addre.ss. 

Agreement  No.:  0120()7-000. 

Title:  H.S.  .Snjijilemental  Agreement 
to  HL(C  Agreement. 

Tarties:  BB(C  (Chartering  K  Logistics 
GmbH  K  Co.  KG;  Beluga  Chartering 
GmbH:  Ghijiolbrok;  (Clijijier  Project  Ltd.: 
Hyundai  Merchant  Marine  (Co.,  Ltd.; 
Industrial  Maritime  (Carriers.  L.L.G.; 
Nordana  Line  A/.S:  and  Rickmers-Linie 
GmbH  ik  (Cie.  KG. 

Filing  Tartv:  Wade  .S.  Hooker,  Es(j.; 

211  (Central  Bark  W;  New  York.  NY 
HK)24. 

.Syno/xs/.s;  The  amendment  would 
delete  .Safmarine  (Container  Lines  N.V. 
and  add  Safmarine  MBV  N.V.  as  a  jiarlv 
to  the  l)..S.  Agreement  and  to  the 
worldwide  Agrecmient  of  the  Heavy  Lift 
(Club. 

Agreement  No.:  012185-008. 

Title:  EllKOR  (Car  (Carriers,  Inc./FOML 
.Sjiace  (Charter. 

Tarties:  EUKOR  (Car  (Carriers,  Inc.  and 
FE.S(C()  Ocean  Management  Limited 

Filing  Tarties:  Neal  M  Mayer,  Estj.; 
Hoj)|)el,  Mayer  &  (Coleman;  1050 
(Connecticut  Avenue  NW.  10th  Floor; 
Washington,  DC  20080 

.Syno/}.s/.s;The  amendment  revises  the 
geograjihic  scojie  of  the  agreement  to 
include  jiorts  in  .South  Korea,  and 
makes  corresjionding  changes  to  the 
agreement. 

y\greement  No.:  012100-001. 

Title:  HSIXCC-fCWF  Sjiace  Charter 
Agreement. 

Tarties:  Hamburg  Sod  and  (Creat 
White  Fleet  Liner  Services  Ltd. 

Filing  Tarty:  Wayne  R.  Rohde,  E.sij.; 
(Cozen  O'G.onnor;  1027  1  .Street.  NW., 
.Suite  1100;  Washington,  D(C  20000- 
4007. 

.Syno/xs/.s;  The  amendment  adds 
Mexico  to  the  geograjdiic  scojie  of  the 
agreement,  clarifies  language  in  the 
agreement,  and  makes  technical 
corrections  to  the  agreement. 

Hated:  February  1,  2018. 


Ity  Order  of  tlie  l''ed(!ral  Marilinu! 
(Coiiiinission. 

Karen  V.  (iregory, 

Secreiarv. 

|1'K  Doc.  2(n8-()2()74  Kihul  2-!‘)-i;i;  iiin| 
BILLING  CODE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Reissuances 

The  Commission  gives  notice  that  the 
following  Ocean  Transportation 
Intermediary  license  has  been  reissued 
pursuant  to  section  19  of  the  Shipping 
Act  of  1984  (46  U.S.C.  401 01 )  effective 
on  the  date  shown. 

License  No.:  ()2()252F. 

Name:  .Soho  Entorjirisos,  Inc. 

Address:  150  NW  17()th  .Street,  Unit 
(C.  Miami  (lardens.  FL  88100. 

Dat(‘  Reissued:  November  15,  2012. 

Vein  W.  Hill, 

Director.  Ihirean  ofFerlificalion  and 
tJeensin;.’. 

II  K  Doc.  2018-02117,')  Filed  2-.')-18:  H:4.'j  ain| 
BILLING  CODE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Revocations 

The  (iommis.sion  gives  notice  that  the 
following  Ocean  Transjiortation 
Intermediary  licenses  have  been 
revoked  jmrsuant  to  section  10  of  the 
.Ship|)ing  Act  of  1084  (40  U.S.C.  40101) 
effective  on  the  date  shown. 

License  No.:  4488NF. 

Name:  Hag  International,  L.L.G. 

Address:  148  Deer  Trail  North, 
Ramsey.  N)  07440. 

Date  Revoked:  December  81,  2012. 

Reason:  Voluntary  .Surrender  of 
License. 

License  No.:  004580F. 

AV/me.‘ Exjire.ss  Lanes  International, 
Inc. 

Address:  Broadway,  Suite  1208, 

New  York.  NY  10018. 

Date  Revoked:  Decembm-  20,  2012. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  No.:  00075)t)N. 

Name:  Cargo  One  Inc.  dba  (iargo  One. 

Address:  287  Northern  Blvd.,  .Suite 
204,  Great  Neck.  NY  11021. 

Date  Revoked:  Decembiir  28,  2012. 

Reason:  Failed  to  maintain  a  v:ilid 
bond. 

License  No.:  10841N. 

Name:  FRS  Freight  .Services,  Inc. 

Address:  00-05  Roosevelt  Avenue, 
Woodside.  NY  11877. 
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Ddtfi  Revokdd:  Decenibca-  19,  2012. 

Rddson:  Voluntary  Surrcaider  of 
Ficonse. 

lAcdiiSd  No.:  01  7()97I'\ 

Ndino:  Ireli  Logi.slic  Services  Inc. 

yXddrcss:  4HH  Fast  Ocean  Blvd..  Suite 
702.  L(aig  Beacli,  OA  ‘)0802. 

Paid  HHVokod:  DiJceinhia’  27,  2012. 

Rddson:  Failed  to  niaintain  a  valid 
bond. 

Licansa  No.:  01771‘)F. 

iVanif?;  Snnjin  Shi])])ing  (U.S.A.),  Inc. 

Address:  149-15  177th  Street, 
laniaica,  NY  11434. 

Dole  Revoked:  lannarv  0.  2013. 

Reo.son:  Failed  to  maintain  a  valid 
bond. 

License  No.:  019104N. 

Nome:  TMMAA  Line  (USA),  Inc. 

Address:  2050  West  190th  Street. 

Suite  105,  Tcarance,  CA  ‘)0504. 

Dote  Revoked:  January  11.  2013. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  No.:  019308N. 

Nome:  MMl  Logistics.  Inc. 

Address:  1271t)  Cbadron  Avenue. 
Havviborne,  CA  90250. 

Dote  Revoked:  jannary  7.  2013. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  No.:  01t)744NF. 

jVamc;  Cargo  Link  Air  Freight,  Inc. 

Address:  Bldg.  #75,  Suite  237C..  JFK 
Int’l  Airport,  Jamaica,  NY  11430. 

Pate  Revoked:  Decembm-  30.  2012. 

Reason:  F’ailed  to  maintain  valid 
bonds. 

License  No.:  0221 79N. 

Name:  Alnonr  Inv(istments. 

Address:  438  East  Katella  Avenue, 
Suite  Til,  Orange,  CA  92807. 

Pate  Revoked:  Jannary  2.  2013. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  No.:  022214N. 

Name:  Bernnth  Express,  LL(]. 

Address:  3201  24tb  Street,  Miami,  FL 
33142. 

Pate  Revoked:  Jannary  10.  2013. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  No.:  022581 NF. 

Name:  Cargo.stream.  LLCk 

Address:  1223  Old  Fort  Road.  Moncks 
(iorner,  S(i  29401 . 

I^ate  Revoked:  Jannary  0,  2013. 

Reason:  Failed  to  maintain  valid 
bonds. 

License  No.:  022082NF. 

Name:  N(’  (kirgo  LL(k 

Addre.ss:  0819  NW  84th  Avenue, 
Miami.  FL  33100. 

I?ate  Revoked:  December  27.  2012. 

Reason:  Failed  to  maintain  valid 
bonds. 

License  No.:  023470N. 


Name:  AV  Logistics,  L.L.C. 

Address:  350  Corporate  Way,  Suite 
250,  Orange  Bark,  FL  32073. 

Pate  Revoked:  Octoher  2t),  2012. 
Reason:  Volnntary  Surrender  of 
Licen.se. 

License  No.:  023050N. 

Name:  Ask-Ark,  LLC.. 

Address:  808  Revedstore  'I'errace, 
Lc;esbnrg,  VA  20170. 

Pate  Revoked:  Jannary  2,  2013. 

Reason:  Failed  to  maintain  a  valid 
bond. 

Vei  n  W.  Hill, 

Director.  Bureau  of  Perlificalion  and 
Licensing. 

IKK  Ooc.  2(n;{-()2(i7H  Filed  ain| 

BILLING  CODE  6730-01-P 

FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Applicants 

The  Commission  gives  notice  that  the 
following  applicants  have  filed  an 
ap])lication  for  an  Ocean  Transj)ortation 
Intermediary  (OTI)  licimse  as  a  Non- 
Vessid-Operating  Common  Carrier 
(NVO)  and/or  Ocean  Freight  Forwarder 
(OFF)  ])nrsnant  tos(;ction  19  of  the 
Shiiijiing  Act  of  1984  (40  IJ.S.C.  40101 ). 
Notice  is  also  given  of  the  filing  of 
a])plications  to  aimmd  an  existing  OTI 
license  or  the  Qualifying  Individual  (QI) 
for  a  licen.see. 

Interested  per.sons  may  contact  the 
Office  of  Ocean  Transportation 
Intermediaries,  Federal  Maritime 
Commission,  Washington,  D(’,  20573,  by 
telephone  at  (202)  523-5843  or  by  email 
at  OTl@fmc.oov. 

Atlanta  Customs  Brokers  K  Inti  Freight 
Forwarders  Inc  dba  A(31  Ocean 
Services  (NVO  &  OFF),  050  Atlanta 
South  Farkway,  Snite  104,  Atlanta, 

CA  30349,  Officers:  Kathy  Williams, 
Vice  President,  Exports  (QI),  Deborah 
Torma,  President,  Application  Type: 
New  NVO  K  OFF  License 
AZ  Freight  Inc.  (NVO  K  OFF),  0010 
149th  Street,  Snite  OH,  Flushing,  NY 
11307,  Officers:  Tingyi  Jiang, 
President  (QI),  Ynnzhi  (hi.  Treasurer, 
Application  Type;  New  NVO  K  OFF 
License 

Engineering  K  Trade,  Inc.  (OFF),  5701 
NW  112th  Court,  Doral,  FL  33178, 
Officer:  Jairo  F.  Leon.  President  (QI), 
Ap|)lication  Type:  New  OFF  License 
Estes  Forwarding  Worldwide  LL(]  (NVO 
K  OFF),  1100  C.ommerce  Road. 
Richmond,  VA  23224,  Officers:  Clenn 
J.  Ckilvino,  Vice  President  (QI),  Scott 
Fisher,  President.  Application  Type: 
QI  Change 

(loldstar  (hobal  Logi.stic  LLC  (NVO  K 
OFF),  1.54-09  140th  Avenue,  3rd 


Floor.  Jamaica.  NY  11434,  Officer: 

Knnj  B.  Kalra,  President  (QI), 
A])])lication  Type:  Add  OFF  .Service 
Hercules  Packing  .Shipjiing  K  Moving 
Co.,  Inc.  (NVO).  34-23  31.st  Street,  1st 
Floor,  Astoria,  NY  11100,  Officer:  Cns 
Donrmas,  President,  Ajijilication 
Type:  Name  (diange  to  Iraklis  Packing 
.Shipjiing  K  Moving  Co..  Inc. 

Jinnbo  Transport  International.  Inc. 

(NVO  K  OFF).  1201  C.orbin  .Street, 
Elizabeth,  NJ  07201,  Officers:  .Steven 
Cataldo,  President  (QI),  Reinhard 
Eckhoff,  Chairman.  Application  Type: 
QI  Change 

M  E  Dey  (iargo  (h)rporation  dba  Orient 
Crace  Container  I.ine  (NVO  K  OFF), 

510  Plaza  Drive,  .Sinte  1210,  Atlanta, 
CjA  30349,  Officers:  John  Davis, 
Secretary  (QI),  Debra  A.  Watmore, 
President,  Application  Type:  Name 
Change  to  Dey  C.argo  Corporation,  dha 
Orient  Crace  Container  Line  and  QI 
Change 

McLimex,  LL(^  (OFF),  502  N.  Division 
.Street,  ("arson  City,  NV  89703, 

Officers:  Bernard  Vo,  Member  (QI), 
Minh  Nguyen,  Member,  Apjilieation 
Type:  Name  (-hange  to  Mbeepiip,  LLC 
Pole  .Star  .Sbip))ing  Inc  (NVO  K  OFF),  05 
Demarest  Drive,  Manalapan,  NJ 
07720,  Officers:  Angela  .Simeone, 
.Secretary  (QI),  Asbwani  .Sharma, 
President.  Aj)])lication  Type:  New 
NVO  K  OFF  License 
Roadrimner  Holdings.  L.L.C.  dba 
Roadrnnner,  Ltd.  dba  Roadrimner 
Moving  K  .Storage  (OFF).  12425 
Chimnev  Rock  Road.  Houston,  TX 
77035,  Officers;  Benjamin  Breedlove. 
Vice  President  (QI),  Robert  McCowen, 
(Chairman,  Application  Type:  QI 
(Change 

Dated:  l'’ebriiary  1. 201  :t. 

I3y  llio  (^oininission. 

Karen  V.  (Iregory, 

Secrelarv. 

|FK  Doc.  2l)i:i-()2()7‘l  Fil(!d  2-.'i-i:i;  8:4.")  anil 
BILLING  CODE  6730-01-P 

FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in  or  to 
Acquire  Companies  Engaged  in 
Permissible  Nonbanking  Activities 

The  companies  li.sted  in  this  notice 
have  given  notice  under  .section  4  of  the 
Bank  Holding  (Company  Act  (12  U..S.(]. 
1843)  (BIK'  Act)  and  Regulation  Y,  (12 
C'.l’R  Part  225)  to  engage  de  novo,  or  to 
acipiire  or  control  voting  securities  or 
assets  of  a  comjiany,  including  the 
companies  listed  helow,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  com])any,  in  a  nonhanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
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(12  F.FR  225.28)  or  that  the  Hoard  lias 
determined  liy  Oriler  to  he  closely 
related  to  lianking  and  pernii.ssihle  for 
hank  holding  companies.  Unless 
olherwi.se  noted,  the.se  activities  will  he 
conducted  throughout  the  United  States. 

Kach  notice  is  available  for  inspection 
at  the  Federal  Re.serve  Bank  indicated. 
The  notice  also  will  he  available  for 
ins])ection  at  the  offices  of  the  Board  of 
(Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  comjilies 
with  the  staiulards  of  section  4  of  the 
BUG  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  he 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  (Jovernors 
not  later  than  Fehruarv  22.  2013. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Chapel le  Davis.  Assistant  Vice 
Ihesident)  1  ()()()  Peachtree  Street.  NE.. 
Atlanta.  Georgia  30389: 

1.  HonwBdncorp.  Inc..  'I'amjia. 

Florida:  to  acquire  100  percent  of  the 
voting  shares  of  Mortgage  Investors 
('.orporation.  St.  I’etershurg.  Florida,  and 
therehv  engage  in  making,  acipiiring, 
brokering,  or  servicing  loans  or  other 
extensions  of  cnnlit.  pursuant  to 
.sections  225.28(1))(1 )  of  Regulation  Y. 

noaiil  of  (loviiriiors  of  IIk?  Fiulonil  Kos(!rv(! 
.System.  I'fihniary  1. 201  :t. 

Margaret  .Mi;(3oski;v  Shanks, 

Deputy  Se<:r(‘l(iry  of  the  Hoard. 

II  K  Doc.  2()1:M)21HKI  I'ilocl  K:4,")  am) 

BILLING  CODE  6210-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-5506-N] 

Medicare  Program:  Comprehensive 
End-Stage  Renal  Disease  Care  Model 
Announcement 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  IIH.S. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
request  for  applications  from 
organizations  to  participate  in  the 
testing  of  the  Comprehensive  End-Stage 
Renal  Disease  (E.SRD)  Care  Model,  a 
mnv  initiative  from  the  (’.enter  for 
Medicare  and  Medit;aid  Innovation 
(Innovation  (Center),  for  a  period 
beginning  in  2013  and  ending  in  2010, 
with  a  possible  extension  into 
.sul)se(]uent  years. 

DATES:  Letter  of  Intent  Snhniission 
Deadline:  Interested  organizations  must 


submit  a  non-hinding  letter  of  intent  on 
or  before  March  15,  2013. 

Application  Snbini.'ision  Deadline: 
A|)|)lications  must  he  received  on  or 
hefori!  May  1 . 201 3. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Daniel  Farmer.  (410)  780-54t)7  or 
Emai  1  LSI{D-CiMMI@cins.hhs.<’o\'. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  (Center  for  Medicare  and 
Medicaid  Innovation  (Innovation 
(Center),  within  the  (Centers  for  Medicare 
K:  Medicaid  Services  ((’.MS),  was  created 
to  develop  and  test  innovative  health 
care  j)ayment  and  service  delivery 
models  that  show  promise  of  reducing 
})rogram  expenditures,  while  preserving 
or  enhancing  the  (piality  of  care  for 
Medicare,  Medicaid,  and  (3iildren’s 
Health  Insurance  Program  ((3111’) 
beneficiaries. 

We  are  interested  in  identifying 
models  designed  to  improve  care  for 
s])ecific  poj)ulations.  ()ne  ]K)])ulation  is 
beneficiaries  with  end-stage  renal 
disease  (IvSRD).  This  po])ulation  has 
com])lex  health  care  needs,  typically 
with  comorhid  conditions  and  disease 
complications,  which  require  extensive 
care  coordination  services.  3’o  |)romote 
seamle.ss  and  integrated  care  for 
beneficiaries  with  ESRD.  a 
comprehensive  c;are  delivery  model 
would  enq)hasize  coordination  of  a  full- 
range  of  clinical  and  non-clinical 
services  across  providers,  suppliers,  and 
settings.  This  may  be  he.st  achieved 
through  the  e.stahlishment  of  an 
inter(li.st:iplinary  care  team  that  is  led  by 
a  nephrologist,  comprised  of  dialysis 
facilities,  health  care  jnofe.ssionais, 
paraprofe.ssionals,  and  non-traditional 
health  providers. 

I’hrough  the  (k)m])rehensive  ESRD 
Care  Model,  we  seek  to  identify  ways  to 
inq)rove  the  coordination  and  (juality  of 
care  for  this  ])opulation,  while  lowering 
total  i)er-caj)ita  ex])enditures  to  the 
Medicare  ])rogram.  We  anticipate  that 
the  Com])rehensive  ESRD  Care  Model 
would  result  in  improved  health 
outcomes  for  beneficiaries  with  ESRD 
regarding  the  functional  status,  (piality 
of  life,  and  overall  well-being,  as  well  as 
increased  beneficiary  and  caregiver 
engagement,  and  lower  costs  to 
Medicare  through  improved  care 
coordination. 

11.  Provisions  of  the  Notice 

Section  T115A  of  the  Social  Security 
Act  (the  Act),  as  added  by  section  3021 
of  the  Affordable  (iare  Act,  authorizes 
the  Innovation  Center  to  te.st  innovative 
jiayment  and  service  delivery  models 


that  reduce  spending  under  Medicare, 
Medicaid  or  CHIP,  while  pre.serx  ing  or 
enhancing  the  (piality  of  care.  Under 
this  aiithoritv,  we  .seek  to  test  whether 
establishing  new  incentives  for  dialysis 
facilities,  nephrologists,  and  other 
healthcare  jiroviders  and  siqiiiliers  to 
improve  the  care  delivered  to  Medicare 
beneficiaries  living  with  ESRD  will 
result  in  better  outcomes  through  the 
implementation  of  the  (Aimjirehensive 
ESRD  Care  Model. 

Under  the  (xmiprehensive  E.SRD  (^are 
Model.  ("M.S  will  enter  shared  financial 
risk  arrangements  through 
“Participation  Agreements"  with 
organizations  comprised  of  dialysis 
facilities,  nephrologists,  and  other 
Medicare  jiroviders  and  sup])liers. 
Participating  organizations  will  he 
clinically  and  financially  accountable 
for  can;  jjrovided  to  a  groiq)  of 
beneficiaries  with  ESRD  that  will  he 
attrihut(!d  to  the.se  organizations  has(;d 
on  the  heneficiari(;.s'  hi.storical  and 
ongoing  care  patterns.  Those 
organizations  that  are  successful  in 
inqiroving  beneficiary  outcomes  and 
lowering  ])(M’  capita  Medicare  Parts  A 
and  B  (!xj)en(litures  will  he  able  to  share 
in  Medicare  .savings  generated. 

However,  those  organizations  that  do 
not  im])rove  outcomes  and  lower  costs 
may  he  suhjcjct  to  lo.sses.  Final  shared 
savings  amounts  and  shared  loss 
amounts  will  be  has(!d  on  the 
organization’s  ])erf()rmance  on  specified 
(piality  measures. 

Organizations  intere.sted  in  api)lying 
to  particij)ate  in  the  testing  of  the 
(Comprehensive  E.SRD  (Care  Model  must 
submit  a  non-hinding  letter  of  intent 
and  an  application.  Apjjlications  will 
not  he  accepted  from  organizations  that 
did  not  submit  a  letter  of  intent.  The 
letter  of  intent  and  application  must  he 
rec(nv(Hl  by  the  dates  specified  in  the 
DATES  section  of  this  notice. 

For  additional  information  on  the 
Comprehensive  E.SRD  (Care  Model  and 
how  to  apply,  click  on  the  Request  for 
Ap])lication.s  located  on  the  Innovation 
(Cent(ir  Web  site  at:  innovation. cms.gov/ 
initiative.s/comprehensive-E.SRD-care. 

Ill.  (Colleclion  of  Information 
Rcjquirements 

.Section  1T15A(d)(3)  of  the  Act.  as 
added  by  s(x:tion  3021  of  the  Affordable 
(Care  Act,  states  that  (Chapter  35  of  title 
44,  United  .States  (Code  (the  Paperwork 
Reduction  Act  of  1995),  shall  not  apply 
to  the  t(i.sting  and  evaluation  of  models 
or  expansion  of  such  models  under  this 
section.  (Con.sequently.  it  need  not  be 
reviewed  by  the  (Iffice  of  Management 
and  Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1995. 
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(No.  9S.77.'{  Miulicari! — Hospital  Insiiranco 
l’ro>>rain:  and  No.  OS. 774.  Nhulicarc- 
.Sup])l(!m(!ntan’  Nhidical  Insurance!  I’rograin) 

Haled:  (aniiary  2.a.  20 IS. 

Marilyn  'ravonniir, 

Actiii}’  Adniinistnitor.  (A!nl(n's  for  Madicaiv 
(t  Modicoid  Soivicos. 

U  K  Doc.  2()i:i-n21!)4  I'ildd  2-4-i:i:  4:l.''i  pm| 
BILLING  CODE  41 20-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

Privacy  Act  of  1974;  Report  of  New 
System  of  Records 

AGENCY:  Department  of  Health  and 
Unman  Services  (HHS).  Centers  for 
Medicare  &  Medicaid  Servic:es  (CMS). 
ACTION:  Notice  of  a  new  system  of 
records. 

SUMMARY:  In  accordance  with  the 
reijuirements  of  the  Privacy  Act  of  1974, 
CMS  is  establishing  a  new  sy.stem  of 
records  (SOR)  tilled.  ‘‘Long  Term  Care 
Hospitals  Quality  Rejiorting  Program 
(LTC:H  QRP),”  System  No.  09-70-0.539. 
The  new  system  will  snpiiort  a  new 
(inalitv  reiiorting  ])rogram  for  Long  Term 
Care  Hospitals  (LTCH)  created  pursuant 
to  .Section  3004  of  the  Patient  Protection 
and  Affordable  Care  Act  of  2010  (ACA) 
(Pul).  L.  111-148),  amending  the  .Social 
.Securitv  Act  (the  Act)  (42  IJ.S.C. 
1880(m)). 

DATES:  /i//ef;//ve  Dtdos:  Effective  30  days 
after  publication.  Written  comments 
should  he  submitted  on  or  before  the 
effective  date.  HHS/CMS/CC.SQ  may 
])uhlish  an  amended  SCIRN  in  light  of 
any  comments  received. 

ADDRESSES:  The  public  .should  address 
comments  to:  CM.S  Privacy  Officer, 
Privacy  Policy  Compliance  Group, 

Office  of  E-Health  Standards  &  Services, 
Office  of  Enter])rise  Management. 

Centers  for  Medican;  ik  Medicaid 
Services,  7.500  Security  Boidevard, 
Baltimore.  MD  21244-1870.  Mailstop: 
S2-24-2.5,  Office:  (410)  78()-.53.57, 
Facsimile:  (410)  780-1347.  E-Mail: 
\v(iItHr.stone@(:nis. hhs.gov.  Comments 
received  will  he  available  for  review  at 
this  location,  by  appointment,  during 
r(!gnlar  business  hours.  Mondav  through 
Fridav  from  t):00  a.m.-3:00  p.m..  Eastern 
'Lime  zone. 

FOR  FURTHER  INFORMATION  CONTACT: 

Caroline  Callaher,  Nur.se  Consultant, 
CMS.  Centers  for  Clinical  Standards  and 
Quality,  Quality  Measurement  &  flealth 
Asse.ssment  Grouj).  Division  of  Chronic 
Is  Po.st-Acute  Care.  7.500  Security 
Boulevard,  Mail  Stop  S3-02-01, 


Baltimore,  MD  21244-18.50.  Office:  410- 
780-870,5,  Facsimile:  (410)  780-8.532, 
Email  address: 

coral  ino.g(tII(ihoi'@(:ii}s. hhs.gov. 

SUPPLEMENTARY  INFORMATION: 

1.  Background  on  the  LTCH  QRP 
System 

The  ACA  ilirects  the  Secretary  of  HHS 
to  com])ile,  and  eventually  puhlish, 
(piality  measure  data,  miuisuring  the 
(piality  of  care  provided  to  ])atients  in 
LTCHs.  The  (pialitv  measure  data  is 
required  to  he  valid,  meaningful,  and 
feasible  to  collect,  and  to  address 
symptom  management,  patient 
l)r(!ierence.s  and  avoidable  adverse 
events.  Although  CMS  administers  the 
LTCH  QRP,  information  is  also  collected 
on  LTCH  patients  who  may  not  he 
Medicare  beneficiaries. 

CMS  created  the  LTCH  QRP  System 
(the  Sy.stem)  to  hou.se  the  data  sets 
needed  for  the  Program.  The  first  (piality 
measure  for  which  CM.S  has  h(!gun 
com])iling  data  under  the  Program  is 
“the  Percent  of  Patient  Residents  with 
Pressure  Ulcers  That  Are  New  or 
Worsened.”  CMS  develojHid  the  “LTCH 
Continuitv  Asse.ssment  Record  ik 
Evaluation  (CARE)  Data  Set”  (LTCH 
CARE  Data  S(!t)  as  the  vehicle  by  which 
the  .System  will  collect  ])res.sure  ulcer 
(juality  nunisure  data  from  L'l'CH 
patients  and  LTCH  jiroviders,  after 
determining  that  there  were  no  existing 
suitable  data  sets  that  could  he 
leveraged  to  su])])ly  (piality  measure 
data  about  pre.ssure  ulcers  in  the  LTCH 
.s(!tting.  As  additional  (piality  measures 
are  added  to  the  Program,  data  items 
will  he  added  the  LTCH  CARE  data  .set 
to  compile  quality  measure  data  about 
other  conditions. 

II.  Personally  Identifiable  Information 
in  LTCH 

Mo.st  of  the  personally  identifiable 
information  (PH)  in  LTCH  will  he  about 
LTCH  patients;  however,  certain 
information  mav  he  collected  about 
])rovi(ler.s  who  work  in  LTCHs  that  may 
1)0  considered  to  he  PH  (i.e..  National 
Provider  Identifier  (NPI),  personal 
contact  information,  and  Social  .Security 
Number  (.S.SN),  if  ii.sed  for  business 
])urp()ses).  At  this  time,  the  I/I’CH  CARE 
Data  .Set  includes  lluise  components:  (1) 
Condition  (i.e.,  pressuri!  ulcer) 
documentation;  (2)  selected  covariates 
related  to  the  condition;  and  (3)  patient 
(lem()graj)hic  information.  The  PH  in 
LTCH,  and  how  it  may  he  used  and 
disclosed,  is  more  fully  described  in  the 
Sy.stem  of  Records  Notice  (SORN), 
below.  LTCH  data  when  pnhlisluKl  on 
the  Internet  will  1)(!  in  aggregate  form 


and  will  not  contain  any  personally 
identifiable  data  elements. 

III.  The  Privacy  Acl 

The  Privacy  Act  (.5  IJ..S.C.  .5.52a) 
governs  the  means  by  which  the  United 
.Stat(!s  Covernment  colhu'.ts,  maintains, 
and  uses  personally  identifiable 
information  (PH)  in  a  .system  of  r(!C()r(l.s. 

A  “system  of  records”  is  a  gronj)  of  any 
records  under  the  control  of  a  Federal 
agency  from  which  information  about 
individuals  is  retrieved  by  name  or 
other  ])er.s()nal  identifier.  The  Privacy 
Act  requires  each  agency  to  publish  in 
the  Federal  Register  a  sy.stem  of  records 
notice  (SORN)  identifying  and 
describing  each  system  of  ixjcords  the 
agency  maintains,  including  the 
])ur])()se.s  for  which  the  agency  uses  PH 
in  the  .system,  the  routine  n.ses  for 
which  the  agency  di.scloses  such 
information  outside  the  agency,  and 
how  individual  record  subjects  can 
exercise  their  rights  under  the  Privacy 
Act  (e.g..  to  determine  if  the  system 
contains  information  about  them). 

SYSTEM  number: 

()9-7()-().539 

SYSTEM  name: 

“Long  'I’erm  Care  Hospitals  Qualitv 
Rei)()rting  Program  (L'l’CH  QRP)”  HflS/ 
CM.S/CCSQ. 

SECURITY  CLASSIFICATION; 

Unclassified. 

SYSTEM  LOCATION: 

CM.S  Data  Center.  7.50(1  .Security 
Boulevard,  North  Building,  First  Floor, 
Baltimore,  Maryland  21244-1850,  and 
at  various  LTCHs  and  contractor  sites. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

The  system  will  contain  personally 
identifiable  information  (PH)  about  the 
following  categories  of  individuals  who 
participate  in  or  are  involved  with  the 
LTCH  QRP:  LTCH  patients  and 
Medicare  l)(!nefi(:iaries,  who  receive 
health  care  .services  coordinated  and 
managed  by  L'PCHs;  any  |)r()vi(lers  and 
or  any  contact  i)ers()ns  for  a  LTCH  who 
provide  home  or  personal  contact 
information. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  will  incliuh!  the 
following  categories  of  records, 
containing,  hut  not  necessarilv  limited 
to,  the  following  PH  data  elements; 
I’atient/heneficiary  condition,  selected 
covariates  about  the  condition,  and 
patient/heneficiary  (lemogra))hic  records 
containing  the  patient/heneficiarv’s 
name,  gender,  heneficiarv’s  Health 
Insurance  Claim  Number  (HICN)  or 
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j)atient’s  SSN,  aildress.  and  date  of 
l)irth.  1/1X31  provider  records, 
containing  the  ])rovider’s  name,  address, 
and  the  Taxpayer  Identification  NnmhiM' 
(TIN),  which  could  he  a  Social  Security 
Ninnher  (SSN);  and  National  Provider 
hientifier  (NPl). 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

.Section  3004  of  the  Patient  Protection 
and  Affordahle  (’.are  Act  of  2010  (Piih. 

1..  1 1 1-148).  amending  tlie  Social 
.Sinairity  Act  (42  ll.S.d.  188ti(m)). 

PURPOSE(S)  OF  THE  SYSTEM: 

('.MS  will  use  this  system  to  comjiile 
(luality  measure  data,  measuring  the 
(juality  of  care  provided  to  patients  in 

l.'lXTls.  (IMS  will  or  may  use  personally 
identifiahle  information  from  this 
system  to:  (1)  .Support  regulatory, 
reimhursement.  and  ])olicy  functions 
|)erformed  hy  Agency  contractors, 
consultants,  or  (IM.S  grantees:  (2)  assist 
federal  and  state  agencies  and  their 
fiscal  agents  to  ])erform  the  .statutory 
functions  of  the  LT(31  QRP;  (3)  assist 
LTdlls  with  the  statutory  rejiorting 
recpiirements;  (4)  sujiport  research, 
evaluation,  or  epidemiological  projects 
related  to  the  jirevention  of  disease  or 
disahility.  or  the  restoration  or 
maintenance  of  health,  and  for  ])avment 
related  projects:  (5)  support  the 
functions  of  Quality  Improvement 
Oi'ganizations;  (8)  support  the  functions 
of  national  accrediting  organizations:  (7) 
support  litigation  involving  the  agency; 
(8)  comhat  fraud,  waste,  and  abuse  in 
certain  health  henefits  jirograms.  (tt) 
assist  agencies,  entities,  contractors,  or 
])er,sons  tasked  with  the  res|)onse  and 
remedial  efforts  in  the  event  of  a  breach 
of  information,  and  (10)  assist  the  IJ..S. 
Department  of  Homeland  .Security 
(DH.S)  cyher  security  jiersonnel. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OR  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A.  Entities  Who  May  Receive 
Disclosures  Under  Routine  Use 

The.se  routine  uses  specify 
circumstances,  in  addition  to  those 
jirovided  by  statute  in  the  Privacy  Act 
of  1974.  under  which  (iM.S  mav  release 
information  from  L'fUli  without  the 
consent  of  the  individual  to  whom  such 
information  pertains.  Each  iirojiosed 
disclosure  of  information  under  these 
routine  uses  will  he  evaluated  to  ensure 
that  the  disclosure  is  legally 
])ermissihle.  including  but  not  limited  to 
ensuring  that  the  |)nri)ose  of  the 
disclosure  is  compatihle  with  the 
purpose  for  which  the  information  was 
collected.  We  proj)ose  to  establish  the 
following  routine  use  di.sclosures  of 
information  maintained  in  the  system: 


1.  To  support  Agency  contractors, 
con.sultants.  or  UM.S  grantees  who  have 
been  engaged  hy  the  Agency  to  assist  in 
accomplishment  of  a  ('.M.S  function 
ndating  to  the  ])urpo.ses  for  this 
collection  and  who  need  to  have  access 
to  the  records  in  order  to  assist  UM.S. 

2.  To  assist  another  Imderal.  agency  of 
a  .State  government,  an  agency 
established  hy  .State  law,  or  its  fiscal 
agents  with  information  that  is 
necessary  and/or  nupiinul  in  order  to 
j)i!rform  the  statutory  functions  of  the 
ETCH  QRP; 

3.  To  provide  LTUlls  with 
information  they  need  to  meet  any 
statutory  re(|uirements  of  the  program, 
assi.st  with  other  reports  as  recpiired  by 
(’M.S,  and  to  assist  in  the 
implementation  of  quality  .standards. 

4.  To  support  an  individual  or 
organization  for  research,  as  well  as 
evaluation  or  ej)idemiological  i)rojects 
related  to  the  prevention  ofdi.sea.se  or 
disahility,  the  restoration  or 
maintenance  of  health,  or  for 
understanding  and  improving  payment 
projects. 

.5.  To  support  Quality  Improvement 
Organizations  (QIO)  in  connection  with 
r(!view  of  claims,  or  in  connection  with 
studies  or  other  review  activities 
conducted  pursuant  to  Part  B  of  1’itle  XI 
of  the  At:t.  and  in  performing  affirmative 
outreach  activitiiis  to  individuals  for  the 
purpose  of  establishing  and  maintaining 
their  entitlement  to  Medicare  henefits  or 
health  insurance  ])lan.s. 

(i.  'I’o  assi.st  national  accrediting 
organization(,s)  whose;  accredit(;d 
facilities  are  ])resumed  to  meet  certain 
Medicare  n;(|uirements  (e.g.,  the  joint 
Uommission  for  the  Ace:n;(litation  of 
Healthcare  Organizations,  the  American 
Osteopathic  A.ssociation,  or  the 
Commission  on  Accreditatieen  of 
Rehabilitation  Facilities). 

7.  To  provide  information  to  the  U..S. 
Department  of  justice  (DOj),  a  court,  or 
an  adjudicatory  body  when  (a)  the 
Agency  or  any  comjjonent  thereof,  or  (h) 
any  enqiloyee  of  tin;  Agency  in  his  or 
her  official  ca])acity,  or  (c)  any 
employee  of  the  Ag(;nt:y  in  his  or  her 
individual  ca])acity  where  the  DOj  has 
agr(;(;d  to  r(;])resent  tin;  employee,  or  (d) 
the  Unit(;d  .State  Covermnent,  is  a  party 
to  litigation  or  has  an  inter(;.st  in  such 
litigation,  and  by  car(;ful  r(;view,  UM.S 
determines  that  the  records  are  both 
relevant  and  nece.ssarv  to  tin;  litigation 
and  that  the  usi;  of  such  r(;cords  by  tin; 
DOj,  court,  or  adjinlicatorv  body  is 
compatihle  with  the  ])ur])ose  for  which 
the  agency  coll(;cted  the  records. 

8.  To  assi.st  a  UM.S  contractor 
(including,  hut  not  limited  to  Medicare 
Administrative  Contractors,  fiscal 
intermediaries,  and  carriers)  that  assi.sts 


in  the  administration  of  a  CM.S- 
admini.stered  health  henefits  program, 
or  to  a  grantee  of  a  (iM.S-administ(;r(;d 
grant  ])rogram.  when  disclosun;  is 
d(;emed  r(;a.sonahlv  neces.sarv  by  (iM.S  to 
])r(;vent,  deter,  discover,  detect, 
investigate,  examine.  ])ro.secnte.  sue 
with  r(;.spect  to,  defend  again.st.  corr(;ct, 
r(;nn;dy.  or  otherwise  comhat  fraud, 
waste  or  ahu.se  in  such  in'ogram. 

9.  To  assist  another  Federal  ag(;ncv  or 
to  an  instrumentality  of  any 
governmental  juri.sdiction  within  or 
under  the  control  of  the  United  .States 
(including  any  state  or  local 
governmental  ag(;ncy),  that  administers 
or  that  has  the  authority  to  investigate 
|)otential  fraud,  waste  or  ahu.se  in  a 
health  henefits  program  funded  in 
whole  or  in  jiart  hy  f’ederal  funds,  when 
disclo.sure  is  deemed  reasonably 
necessary  hy  (^M.S  to  ])r(;vent,  deter, 
discover,  detect,  inve.stigate.  examine, 
ju'osecute.  sue  with  respect  to,  defend 
against,  correct,  remedy,  or  otherwi.se 
comhat  fraud,  waste  or  abuse  in  such 
])rograms. 

10.  To  disclo.se  records  to  a])i)ro])riate 
l’(;deral  agencies  and  De])artment 
contractors  that  have  a  n(;efl  to  know  the 
information  for  the  purpo.se  of  a.ssisting 
the  D(;partment’s  efforts  to  re.s])ond  to  a 
su.spect(;d  or  confirmed  breach  of  the; 
.security  or  confidentiality  of 
information  maintained  in  this  system 
of  r(;cords.  and  the  iidbrmation 
disclo.sed  is  relevant  and  neces.sarv  for 
that  assistance. 

11.  To  assist  the  U..S.  Department  of 
Homeland  .Security  (DH.S)  cyber  security 
personnel,  if  captured  in  an  intrusion 
detection  sy.stem  us(;d  by  HHS  and  DH.S 
l)ur.suant  to  the  Einstein  2  program. 

B.  ADDITIONAL  CIRCUMSTANCES  AFFECTING 
DISCLOSURE  OF  Pll  DATA: 

To  the  extent  that  the  individual 
c:laims  records  in  this  sy.stem  contain 
Protected  Health  Information  (PHI)  as 
defined  by  HH.S  regulation  “.Standards 
for  Privacy  of  Individually  Identifiable 
Health  Information”  (45  CFR  Parts  ItiO 
and  184.  .Suhparts  A  and  E),  di.sclosnres 
of  such  PHI  that  are  otherwise 
authorized  hy  these  routine  uses  may 
only  he  made  if.  and  as,  ])ermitted  or 
reejuired  hy  the  “.Standards  for  Privat:y 
of  Individually  Identifiahle  Health 
Information”  (see  45  CFR  1()4- 
512(a)(1)). 

In  addition,  HH.S  polic:y  will  he  to 
])r()hihit  release  even  of  data  not  directly 
identifiable  with  a  ])articular  individual, 
excejjt  ])ursuant  to  one  of  the  routine 
u.ses  or  if  recpiired  hy  law,  if  CM.S 
determines  there  is  a  possibility  that  a 
particular  individual  can  he  identified 
through  implicit  deduction  ha.sed  on 
small  cell  sizes  (instanc;es  where  the 
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patient  ])opulation  is  so  small  that 
individuals  could,  because  of  the  .small 
size,  use  this  iuformatiou  to  (huluce  the 
ichmtity  of  a  |)articular  individual). 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM- 

STORAGE; 

All  rcicords  are  stored  on  magnetic 
media. 

RETRIEV  ability: 

hdbnuatiou  may  he  retrieved  hy  auv 
of  these  personal  idmitifiers:  provider’s 
TIN  (which  could  he  a  SSN);  National 
Provider  Identifier  (NPI);  Patient’s  SSN 
or  a  Beneficiary’s  HICN;  a  patient’s  or 
beneficiary’s  name  in  combination  with 
the  ])atient’s  or  beneficiary’s  date  of 
birth. 

SAFEGUARDS: 

Personnel  having  access  to  the  .system 
have  been  trained  in  the  Privacy  Act 
and  information  .security  recpiirements. 
Fm])lovees  who  maintain  records  in  this 
system  are  instructed  not  to  release  data 
until  the  intended  recijiient  agrees  to 
im])lement  appropriate  management, 
o]3erational  and  technical  safegnaifls 
sufficient  to  ])n)tect  the  confidentiality, 
integrity  and  availahilitv  of  the 
information  and  information  systems 
and  to  prevent  unauthorized  access. 
Accciss  to  records  in  the  LTCIl  database 
svstem  will  he  limited  to  (IMS 
personnel  and  contractors  through 
])a.s.sword  security,  encry])tion, 
firewalls,  and  secured  o])erating  system. 
Any  electronic  or  hard  co])ie.s  of 
financial-related  records  containing  Pll 
at  CiMS  and  contractor  locations  will  he 
kept  in  secure  electronic  files  or  in  file 
folders  locked  in  secure  file  cabinets 
during  non-duty  hours. 

RETENTION  AND  DISPOSAL: 

Records  containing  PII  will  he 
maintained  for  a  j)eriod  of  up  to  10 
years  after  (uitry  in  the  database.  Any 
such  records  that  are  needed  longer, 
such  as  to  re.solve  claims  and  audit 
exce])tion.s  or  to  prosecute  fraud,  will  he 
retained  until  such  matters  are  resolved. 
Beneficiarv  claims  records  are  currentlv 
subject  to  a  document  pre.servation 
order  and  will  he  jireserved  indefinitely 
])ending  further  notice  from  the  II. S. 
liepartment  of  Ju.stice. 

SYSTEM  MANAGER  AND  ADDRESS: 

Director,  Division  of  Chronic  is;  Po.st- 
Acute  Care,  Quality  Measurement  ii; 
Health  Assessment  Crouj),  Center  for 
Clinical  Standards  and  Quality,  Centers 
for  Medicare  &  Medicaid  Services,  7500 
Security  Boulevard.  Mail  Stop  S.3-02- 
01,  Baltimore.  MD  21244-1850. 


NOTIFICATION  PROCEDURE: 

An  individual  record  subject  who 
wishes  to  know  if  this  system  contains 
records  about  him  or  her  should  write 
to  the  system  manager  who  will  reciuire 
the  system  name,  HICN,  and  for 
verification  purposes,  the  subject 
individual’s  name  (woman’s  maiden 
name,  if  applicable),  and  .S.SN 
(furnishing  the  .S.SN  is  vohmtarv.  hut  it 
may  make  searching  for  a  record  easier 
and  prevent  delay). 

RECORD  ACCESS  PROCEDURE; 

An  individual  seeking  acce.ss  to 
records  about  him  or  her  in  this  svstem 
should  use  the  same  ])rocedure.s 
outlined  in  Notification  Procedures 
above.  The  requestor  should  akso 
reasonably  specify  the  record  contents 
being  sought.  (These  procedures  are  in 
acc:ordance  witli  Department  regulation 
45  CFR  .5b.5(a)(2).) 

CONTESTING  RECORD  PROCEDURES; 

'fo  contest  a  record,  the  subject 
individual  should  contact  the  sy.stem 
manager  named  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  he  contested.  The 
individual  should  state  the  corrective 
action  sought  and  the  reasons  for  the 
cornu.'tion  with  supporting  justification. 
(These  |)roce(lure.s  are  in  acfiordance 
with  Department  regulation  45  (IFR 
5l).7.) 

RECORD  SOURCE  CATEGORIES: 

Personally  identifiable  information  in 
this  database  is  collected  hy  LTHH 
providers  from  and  about  LTCH  patients 
and  beneficiaries  by  means  of  the  LTCIH 
CARE  Data  .Set.  LTCH  data  is  reported 
to  CM.S  from  LTCH  jjroviders  through 
an  on-line  system  known  as  LTCH 
Assessment  Suhmi.ssion  Entrv  and 
Reporting  (LA.SER). 

EXEMPTIONS  CLAIMED  FOR  THIS  SYSTEM: 

None. 

Dated;  jamiary  10.  2013. 

Michelle  Snyder, 

Dapiitv  (^ItiafOpanilini’  Officer,  Oenters  for 
Medicare  (r  Medicaid  Services. 

II  R  Hoc.  20i;)-()2li(ii»  Filinl  8:4.')  anil 

BILLING  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

Privacy  Act  of  1974 

AGENCY:  Department  of  Health  and 
Human  .Services  (HITS).  Centers  for 
Meilicare  &  Medicaid  Services  (CM.S). 


ACTION:  Notice  to  establish  a  new  system 
of  records. 

SUMMARY:  In  accordance  with  the 
recpiirements  of  the  Privacy  Act  of  1074, 
CM.S  is  establishing  a  new  system  of 
records  titled.  “Health  Insurance 
Exchanges  (IIIX)  Program.”  to  siqiport 
the  CM.S  Health  Insurance  Exchanges 
Program  established  under  provisions  of 
the  Affordable  Care  Act  (PPACA)  (Pub. 

L.  111-148),  as  amended  hy  the  Health 
Care  and  Education  Reconciliation  Act 
of  2010  (Pul).  L.  111-152).  The  Health 
Insurance  Exchanges  (MIX)  Program 
includes  Federally-facilitated  Exchanges 
operated  by  CMS,  CM.S  support  and 
.services  j)rovided  to  all  Exchanges  and 
state  agencies  administering  Metlicaid. 

Cl  IIP  and  the  BHP,  and  CM.S 
administration  of  advance  j)ayment  of 
premium  tax  credits  and  co.st -sharing 
reductions,  'fhe  system  of  records  will 
contain  j)er.sonallv  identifiable 
information  (Pll)  about  certain 
individuals  who  a})])ly  or  on  who.se 
behalf  an  ap])lication  is  filed  for 
eligibility  (leterminations  for  enrollment 
in  a  (jualified  health  i)lan  (QHP)  through 
an  Exchange,  and  for  insurance 
affordability  programs.  Exchange 
functions  that  will  utilize  Pll  include 
eligibility,  enrollment,  a])peals,  payment 
processes  and  consumer  assistance.  The 
system  will  akso  contain  information 
about  (]ualified  emj)loyers  seeking  to 
obtain  health  insurance  coverage  for  its 
c|ualified  emj)loyee.s  through  a  .Small 
Business  Health  Options  Program 
(SHOP).  In  addition,  the  system  will 
include  Pll  of  marketplace  assisters. 
Navigators  and  Agents/Brokers,  their 
officers,  enij)loyer.s  and  contractors; 
contact  information  for  QHP  Issuers 
seeking  certification  that  may  contain 
})er.sonally  identifiable  information  of 
their  officers,  and  emj)loyees  or 
contractors:  employees  and  contractors 
of  the  E.xchange  and  CM.S.  The  program 
and  the  system  of  records  are  more 
thoroughly  described  in  the 
.Supplementary  Information  .section  and 
.System  of  Records  Notice  (.SORN). 
below. 

DATES:  Effective  Dates:  Effective  30  days 
after  publication.  Written  comments 
should  he  submitted  on  or  before  the 
effective  date.  HI  IS/CMS/CCIK)  may 
])nhli.sh  an  amended  .svstem  of  records 
notice  (.SORN)  in  light  of  any  comments 
received. 

ADDRESSES:  The  public  should  .send 
comments  to:  CM.S  Privacy  Officer, 
Division  of  Privacy  Policy,  Privacy 
Pj)licy  and  Compliance  Group,  Office  of 
E-Health  .Standards  &  .Services.  Office  of 
Enterpri.se  Management.  CM.S,  Room 
.S2-24-25.  7500  .Security  Boulevard, 
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Baltimore.  Maryland  21244-18.50. 
('.omments  received  will  he  available  for 
r(!view  at  this  location,  by  apjjoinlmenl. 
during  regular  business  hours,  Monday 
through  Friday  from  t);00  a.m. — 3:00 
|).m..  Faslern  Time  zone. 

h\)r  Infornuil ion  on  Hoollli  Insnranco 
li!xchant>os  Contact:  Karen  Mandelhaum. 
|1).  MIIA.  Office  of  Health  Insurance 
Fxchanges.  Oonsumer  Information  and 
lnsuranc;e  Systems  (iroup.  (Center  for 
C’,onsumer  Information  and  Insurance 
Oversight.  7210  Ambassador  Road. 
Baltimore.  MI)  21244.  Office  Flume: 

(410)  780-1702.  Facsimile:  (301)  402- 
4353.  E-Mail: 

k(nvn.nuin(i(!lb(nnn@cins.lihs.;^o\’ 

SUPPLEMENTARY  INFORMATION: 

I.  Health  Insurance  Exf:hanges  Program 

The  Affordable  Care  Act  (ACA) 
recpiires  Exchanges  to  use  a  single, 
.streamlined  application  for  consumers 
to  use  in  aiijilying  for  eligibility 
determinations  for  enrollment  in  a  QHF 
through  the  Exchange,  for  insurance 
affordability  programs,  and  for 
certifications  of  exemption  from  the 
individual  responsibility  mandate  and 
jienalty.  The  in.surance  affordability 
jirograms  that  the  Exchanges  will 
ilelermine  eligibility  for  include:  (a)  The 
advance  payment  of  the  pn'inium  tax 
cnulits  (y\FT(;):  (h)  cost-sharing 
reductions  ((].SR):  (c)  Medicaid,  (d) 
Childnm's  Health  Insurance  Program 
(CHIP),  and  (e)  Basic  Health  Plan  (BMP), 
if  a  BHP  is  operating  in  the  service  area 
of  the  Exchange.  The  information 
retpiested  on  the  api)lication  includes 
all  of  the  information  necessarv  for 
determining  eligibility  and  enrolling 
individuals  and  (lualified  emjjlovees  in 
a  QHP  through  the  Exchange  or  SHOP 
and  for  determining  eligibility  for 
insurance  affordability  jirograms.  The 
ap|)Iicant  must  he  able  to  file  this 
application  online,  by  telephone,  in 
person  or  by  mail  with  the  entity  that  is 
administering  the  eligibility  ami 
enrollment  functions  of  the  Exchange. 
This  eligibility  and  enrollment  jjrocess 
will  he  conducted  in  real-time  through 
electronic  data  transfer. 

The  ajjplicant/enrollee.  the 
ap])lication  filer  on  behalf  of  other 
applicants,  or  the  authorized 
representative  of  the;  apj)licant/enrollee 
will  he  asked  to  provide  the  minimum 
amount  of  information  necessarv  to 
su])port  the  eligibility  and  (mrollment 
process(‘s  of  the  above  listed  programs. 
The  categories  of  information  recpiested 
on  the  application  include  personal, 
employment,  financial,  demographic, 
ami  pregnancy  .status  ami  tobacco  use. 
.Section  1411  of  the  Affordable  Care  Act 
recjuires  verification  of  the  information 


received  from  applicants/enrollees.  The 
information  provided  by  an  applicant/ 
enrollee.  or  by  an  application  filer  on 
behalf  of  other  applicants,  on  the 
application  will  he  matched  and 
v(;rliied  against  data  provided  by  the 
Internal  Revenue  .S(!rvic:(!  (IR.S),  .Social 
.Security  Administration  (.S.SA), 
De])artment  of  Homeland  .Security 
(DHS).  Departimait  ol  X^'terans  Affairs 
(V A), Department  of  Defen.se  (DoD). 

Peace  Corps,  and  Office  of  Personnel 
Management  (OPM)  that  is  maintained 
by  the  Federally-facilitated  Exchange 
(FEE).  .State-ha.sed  Exchanges  (.SBlis) 
will  send  nupiests  for  data  matching 
through  the  Data  .Services  Huh  (Huh). 
Exchanges  can  also  permit  certain 
individuals  and  entities  to  a.ssist 
applicants  and  enrollees.  These  include 
Navigators,  Agents,  Brokers  and 
employees,  agents  and  contractors  of  the 
Exchange  (e.g.  marketplace  assisters). 

.Section  1943(h)  of  the  Social  Security 
Act  (as  amended  by  .Section  2201  of  the 
Affordable  Care  Act),  as  imj)lemented 
through  regulations  adopted  by  the 
.Secretary  of  HH.S,'  retjuires  that 
Medicaid  and  CHIP  agencies  utilize  the 
same  .streamliiuHl  enrollment  system 
and  s(;cure  electronic  interface 
e.slahlished  in  .S(!c:lion  1413  to  verify 
information,  including  federal  tax 
information,  financial  and  (|uart(;rs  of 
coverage  information  held  by  tlu!  .Social 
.Security  Administration.  .Social  .Security 
Number  (.S.SN)  and  c:itizenship,  needed 
to  make  an  eligibility  determination  and 
facilitate  a  streamlined  eligihilitv  and 
enrollment  .system  among  all  insurance 
affordability  programs.  This  enrollment 
system  and  secure  electronic  interface  is 
the  same  one  developed  hv  HH.S  to 
comply  with  sections  1411(c)  and 
141  l((i)  of  the  Affordable  Care  Act  for 
purj)oses  of  determining  eligibility  to 
enroll  in  a  (lualified  health  plan  (QHP) 
through  an  Exchange  .State  Medicaid. 
Chip  and  BHP  agencies  will  .send 
re(|uests  for  data  matching  through  the 
Data  .S(!rvices  Huh  (Huh). 

With  res])ect  to  determinations  of 
eligibility  for  Medicaid  and  CHIP,  the 
FF’E  can  make  either  an  asse.ssment  of 
eligibility  or  a  determination  of 
eligibility.  Unle.ss  the  FEE  assesses  an 
a])])licant/enrollee  as  ineligible  for  a 
M(Hlicaid.  CHIP  or  BHP  ])rogram  and  the 
a|)])licant/enroll(!e  nKpie.sts  to  withdraw 
his/her  a])])licalion  for  Mtulicaid,  (3  IIP 
or  BHP,  th(!  FEE  must  notify  the  State 
Medicaid  or  (3 IIP  agency  and  transmit 
all  information  obtained  or  verified  hv 
the  C'M.S  in  operation  of  the  FEE  via 
secure  electronic  interface  for  that  other 
agency  to  make  a  full  determination  of 
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eligibility  under  those  programs  and 
])rovide  the  ap])licant  with  coverage. 

When  aj)plicant.s/enrolle(!.s  receive  a 
determination  that  they  arc;  (pialified  to 
enroll  in  a  QHP  and  have  chosen  a  QHP 
to  enroll  in.  the  lixchange  will  notify  the 
QHP  kssuers  of  individual  enrollment 
.sidections  and  transmit  the  information 
necessarv  to  im])lement.  di.scontinue  or 
modify  enrollment  and/or  the  level  of 
l)ayments  processtal  and  received 
through  the  APT(^  and  (kSR  ])rogram.s 
and  information  regarding  the  pniinium 
payments  due  from  the  enrollees. 

Enrollees  are  reejuired  to  update 
information  that  would  impact  their 
eligibility  status,  and  an  Exchange  will 
perform  mid-year  redeterminations 
using  the  same  .system  u.sed  for  initial 
determinations  of  eligibility  when  it 
receives  updated  information  regarding 
an  enrollee  either  directly  from  the 
enrollee  or  through  a  periodic 
examination  of  data  sources.  The 
.Secretary  along  with  the  other 
appropriate  agencies  will  establish  an 
a])peal.s  jn'oeess  for  individuals  and 
em])loyers  when  eligihilitv  is  denied  as 
a  result  of  inconsistencies  between  the 
information  obtained  from  applicants/ 
enrollees  and  em|)loyers  and 
information  and  data  verified  through 
llu!  Exchange.  (’M.S  will  also  proce.ss 
enrollment  and  ])ayment  transactions  to 
facilitate  y\PT(;  ])ayments  for  all 
Exchanges;  .SBEs  will  send  this 
iiddrmation  to  (iM.S  through  the  Huh. 
'I'he  FEE  will  store  eligibility  and 
enrollment  r(;cord.s.  sv.stem  user  records, 
appeals  records,  consumer  .services 
records  and  .SHOP  emplover  njcords  for 
all  Exchanges.  The  Huh  will  he  a  ])as.s- 
through  for  .SBEs  for  jiroviding 
information  from  a])])licant.s/enrollees  to 
CM.S  and  for  the  FEE  to  share  data  with 
SBEs.  Medicaid.  CHIP  and  BHP 
agencies. 

Each  Exchange,  including  the  FEE, 
will  establish  a  SHOP  to  a.ssist  qualified 
em])loyer.s  and  facilitate  the  enrollment 
of  (jualified  employees  into  QHPs. 
Eligibility  determinations  are  not  made 
on  the  individual  level  in  a  .SHOP; 
rather,  the  information  that  an  employer 
is  nujuired  to  ])rovide  about  employees 
includes,  the  name  and  address  of  the 
employer,  nnmher  of  employees, 
Innployer  Identification  Nnmher  (EIN), 
and  list  of  (lualified  einjiloycHis  and  their 
tax  ID  numhers. 

The  FEE  will  he  msponsihle  for 
performing  oversight  functions  with 
res])(H:t  to  i.ssuer  compliance  with 
market-wide  and  Exchange  specific 
standards  in  connection  with  QHPs 
certified  by  tin;  FEE.  The  FEE  will 
nHiuire  QHP  Issuers  to  submit,  as 
retiuested  by  the  FEE.  certified  financial 
information  including  information 
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related  to  ownersliip  and  c:()ntrol  and 
information  demonstrating  that  the 
issuer  is  fiscally  sound,  information  that 
is  necessary  to  administer  and  evaluate 
the  i)rogram,  including  hut  not  limited 
to,  enrollee  complaints  against  the  QHF 
issuer  and  their  disi)osi1ion,  enrollee 
a])peals  and  their  disposition,  formal 
actions,  reviews,  findings  or  t)ther 
similar  actions  by  States,  other 
regulatory  bodies  or  any  other  cta  lifying 
or  accrediting  organization,  and  any 
other  information  de(!med  necessary  by 
the  FFE  for  the  administration  of  the 
I’FE  or  certification  of  QHl’s.  In 
addition,  the  FFE  will  recjuire  (jualified 
health  plans  to  ))eriodically  report  the 
activities  that  the  health  i)lan  has 
implemented  in  order  to  imjjrove  health 
outcomes. 

CMS  will  also  administer  the 
administration  of  advance  payment  of 
])remium  tax  credits  and  cost-sharing 
reductions  for  all  Exchanges.  The  FlI 
that  will  he  collected,  disclosed  and 
used  as  part  of  this  administration 
inchutes  QHl’  enrollment,  iiiHunium 
l)ayment  information,  and  information 
about  cost-.sharing  payments  nei:essary 
to  reconcile  estimates  of  cost-sharing 
reductions  with  actual  cost-sharing 
n!(hu;tions. 

II.  The  Privacy  Act 

The  Privacy  Act  (.5  II.S.C.  552a) 
governs  the  means  by  which  the  United 
Stat(!s  Government  collects,  maintains, 
and  uses  Pll  in  a  system  of  records.  A 
“system  of  records”  is  a  group  of  any 
records  under  the  control  of  a  Federal 
agency  from  which  information  about 
individuals  is  retrieved  by  name  or 
other  personal  identifier.  The  Privacy 
Act  re(|nires  each  agency  to  publish  in 
the  Federal  Register  a  system  of  records 
notice  (SORN)  identifying  and 
describing  each  system  of  records  the 
agency  maintains,  including  the 
jnirposes  for  which  tin;  agency  uses  Pit 
in  the  .system,  the  routine  uses  for 
which  the  agenc:y  disclo.ses  such 
information  outside  the  agency,  and 
how  individual  record  subjects  can 
exercise  their  rights  inuhir  the  Ihivacy 
Act  (e.g.,  to  determine  if  the  sy.stem 
contains  information  about  them). 

SYSTEM  NUMBER: 

()t)-7()-()5B() 

SYSTEM  NAME: 

Health  Insurance  Exchanges  (MIX) 
Program.  HHS/CMS/CCIIO 

SECURITY  CLASSIFICATION: 

Unclassified 

SYSTEM  location: 

CMS  Data  Center,  7500  Secairity 
Boulevard,  North  Building,  First  Floor, 


Baltimore,  Maryland  21244-1850, 

Health  Insurance  Exchanges  Program 
(HIX)  locations,  and  at  various 
contractor  sites. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

The  system  will  contain  personally 
identifiable  information  (PII)  about  the 
following  categories  of  individuals  who 
partici])ate  in  or  an;  involved  with  the 
('.MS  Ilealth  Insurance  Exchanges 
Program:  (1)  Any  applii:ant/enrollee 
who  applies,  or  on  who.se  behalf  an 
application  is  filed,  for  an  eligihilitv 
determination  fora  (jualified  health 
j)lan  (QHP)  through  an  Exchange, 
insurance  affordability  j)rogram,  or  for  a 
certification  of  ex(!m|)tion:  (2) 

Navigators,  Agents,  Brokca's,  individuals 
or  entiti(;.s  that  are  recjuired  to  uigistijr 
with  an  Exchange  j)rior  to  assisting 
(jualified  individuals  to  enroll  in  QHPs 
through  the  Exchange:  (3)  officers, 
emj)loyees  and  contractors  of  the 
Exchange;  (4)  emj)loy(x;.s  and 
contractors  of  CMS  (e.g.  market  jjlace 
a.ssisters,  aj)j)eal.s  .staff);  (5)  contact 
information  and  busine.ss  identifying 
information  of  QHPs  seiiking 
certification:  (8)  jxirsons  (anjiloyed  by  or 
contracted  with  an  Exchange 
organization  who  jirovide  home  or 
jxasomd  contact  information;  and  (7) 
any  (jualified  emj)l()yer  and  the 
(jualified  emj)l()V(a!s  whose  enrollment 
in  a  QHP  is  facilitat(!(l  through  a  Small 
Busimass  Health  Ojitions  Ihogram 
(SHOP). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  maintained  in  this  sy.stem 
for  individual  aj)j)licant/(airoll(H;.s 
inchnUas,  hut  may  not  he  limited  to,  the 
aj)plicant’s  first  name,  last  name, 
middle  initial,  mailing  addrriss  or 
permanent  residential  address  (if 
(liffcrent  from  the  mailing  address),  date 
of  birth.  Social  Security  Numh(?r  (if  the 
aj)j)licant  has  one),  taxj)ay(!r  status, 
gender,  ethnicity,  residraicy,  email 
addrrass,  and  telejjhone  number.  The 
system  will  also  maintain  information 
that  will  verify  the  information 
j)r()vi(l(xl  by  the  individual/enrollee  or 
by  the  aj)j)lication  filer  on  behalf  of 
oth(!r  aj)j)licant.s  that  will  enable  a 
decision  about  an  ajjjjlicant's  eligibility. 
The  system  will  colhict  and  maintain 
information  that  the  aj)j)licant  or  the 
aj)j)Iication  filer  on  behalf  of  other 
aj)j)licant.s  submits  j)ertaining  to  (1)  his 
or  h(ir  citizen.shij)  or  immigration  status, 
because  only  individuals  who  are 
citizens  or  nationals  of  the  IJ.S.  or 
lawfidly  jmxsent  are  eligible  to  enroll: 

(2)  enrollment  in  Federally  funded 
minimum  (Lssential  health  coverage  ((;.g. 
Medicare,  Medicaid,  Federal  Employ(;e.s 


Health  Benefit  Program  (FEHBP), 
Veterans  Ihxdth  Admini.stration  (Chamj) 
VA),  Children’s  Health  Insurance 
Program  (CHIP),  Dejiartnuait  of  IFdense 
(TRICARE).  Peace  Corj).s);  (3) 
incarceration  .status;  (4)  Indian  status; 

(5)  enrollment  in  emj)loyer-sj)onsore(l 
coverage;  ((5)  re(juests  for  and 
accomj)anying  documentation  to  justify 
r(u;eij)t  of  individual  resjjonsihility 
exemj)tions,  including  memhershij)  in  a 
certain  tyj)e  of  recognized  religions  s(;(:t 
or  health  care  sharing  ministry;  (7) 
emj)loyer  information;  (8)  status  as  a 
v(;teran;  (9)  limited  health  status 
information  (jiregnancy  .status, 
blindness,  di.sability  status):  and  (10) 
household  income,  including  tax  return 
information  from  the  IRS,  income 
information  from  the  Social  Security 
Administration,  and  financial 
information  from  oth(5r  third  j)artv 
sources.  Information  will  also  be 
maintaiiKid  with  re.sj5(;ct  to  the 
ajjplicant's  enrollimait  in  a  QHP 
through  the  Exchange,  the  j)r(anium 
amounts  and  j)ayment  history. 

With  resjject  to  (jualified  (anjjloyers 
and  the  (jualified  emj)l()ye(;.s  utilizing 
SHOP,  the  information  maintained  in 
the  system  includes  hut  may  not  he 
lindted  to  the  name  and  a(l(lr(!.ss  of  the 
emj)loyer,  number  of  emj)loyees. 
Emj)loyer  Identification  Number  (EIN), 
and  list  of  (jualified  (anj)love(LS  and  their 
tax  ID  nimdxM's. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  HIX  jjrogram  implements  r(;cent 
health  care  reform  jjrovisions  of  the 
Patient  Pr()t(n;tion  and  Affordable  Care 
Act  (PPACA)  (Pul).  E.  111-148)  as 
amended  by  the  H(;alth  Care  and 
Education  Reconciliation  Act  of  2010 
(Pnl).  b.  111-152)  collectively  the 
Affordable  Care  Act.  Title  42  U.S.C. 
18031,  18041,  18081—18083  and 
.section  1414  of  the  Affordable  Can;  Act. 

PURPOSE(S)  OF  THE  SYSTEM: 

The  j)urj)o.se  of  this  sy.stem  is  to 
colkict,  create,  use  and  disclose  PII  on 
individuals  who  aj)j)ly  for  eligibility 
determinations  for  enrollment  in  a 
(jualified  h(;alth  j)lan  through  the 
Exchange,  for  insurance  affordability 
j)r()grams,-  and  for  certifications  of 
exemjjtion  from  the  individual 
re.sj)()n.sil)ility  re(jidrement  and;  and  as 
n(;e(l(!(l  to  jjerform  the  Exchange 
minimum  functions  in  45  CFR  155.200; 
and  to  maintain  records  used  to  suj)j)()rt 
all  H(;alth  Insurance  Exchanges  under 


-llii!  insunincc atiordiiliilitv  pnif^rams  an;:  (a) 
riu!  advaiici!  |)aviiunit  ol  llu!  iiramiiim  tax  cnulits 
(Al’l'C);  (h)  co.sl-sharina  raduclions  ((;.SR):  (c) 
Ntiulicaid.  (d)  (liilttriMi's  lliiallh  liisiirancii  l’iof>ram 
(CHIP),  and  (o)  Basic  Health  Plan  (BHP).  it  a  BHP 
is  o|)i(ratin}>  in  tlio  .service  artsi  nl  the  Exchange. 
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the  HIX  Program  estahlislied  by  CMS. 

The  .system  will  collect,  create;,  use  and 
disclose  PIl  that  will  enable  IIHS  to 
|)(;rfbrm  oversight  and  enl{)rci;ment 
activities  ol  QHP  l.ssuers  olTering 
(gialiiled  health  plans  through  the  KMv 
In  addition,  ill  IS,  and  any  contractors 
assisting  llltS.  will  use  Pll  from  the 
.syst(;m  to  a.ssi.st  in  accomplishing  (]MS 
functions  relating  to  the  |)uri)oses  of  this 
collection  and  who  need  to  have  access 
tf)  the  r(;cord.s  in  order  to  a.ssi.st  (]MS. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM 

A.  ENTITIES  WHO  MAY  RECEIVE  DISCLOSURES 
UNDER  ROUTINE  USE 

'I'he.se  routine  uses  s})ecifv 
circumstances,  in  addition  to  tho.se 
provided  by  statute  in  the  Privacy  Act 
of  1974.  under  which  CMS  may  release 
information  from  the  lllX  without  the 
consent  of  the  individual  to  whom  such 
information  pertains.  Each  proj)osed 
(li.sclosure  of  information  under  these 
routine  uses  will  he  evaluat(;d  to  ensure 
that  the  disclosure  is  legally 
permissihle.  including  hut  not  limited  to 
ensuring  that  the  ])urpo.se  of  the 
disclosure  is  compatible  with  tin; 
purpose  for  which  the  information  was 
collected.  We  are  establishing  the 
following  routine  use  di.sclosures  of 
information  maintained  in  the  system: 

1.  To  .su|)port  Agency  contraciors. 
consultants,  or  (A1S  granteiis  who  have 
hecin  engag(;d  by  the  Agenev  to  assi.st  in 
accomj)lishment  of  a  CMS  function 
relating  to  the  purposes  for  this 
collection  and  who  neiid  to  have  access 
to  the  n;cords  in  order  to  assi.st  CMS. 

2.  To  (lisclo.se  information  to  another 
Federal  agency,  agency  of  a  State 
government,  a  non-profit  (;ntity 
operating  an  Exchange  for  a  State,  an 
agency  established  by  State  law,  or  its 
fiscal  agent  to  (A)  make  eligibility 
determinations  for  enrollment  in  a  QHP 
through  an  Exchange,  insurance 
affordability  programs,  and 
certifications  of  exemption  from  the 
individual  responsibility  reipiirement. 

(B)  to  carry  out  the  HIX  Program,  anil 

(C)  to  perform  functions  of  an  Exchange 
descril)(;d  in  4.5  f^FR  155.200,  including 
notices  to  emj)lovers  under  section 

141 1(f)  of  the  Affordable  Care  Act. 

3.  To  (lisclo.se  information  about 
applicants  in  order  to  obtain 
information  from  other  Federal  agencies 
that  helj)  (^MS.  pursuant  to  agreements 
with  (;MS.  to  determine  the  eligibility  of 
applicants  to  enroll  in  QllPs  through  an 
Exchange,  in  insurance  affordability 
programs,  or  fora  certification  of 
exemption  from  the  individual 
responsibility  reiiuirement. 

4.  To  assist  a  (^MS  contractor 
(including,  hut  not  limit(;d  to  Medicare 


Administrative  Contractors,  fiscal 
intermediaries,  and  carrii;rs)  that  assists 
in  the  administration  of  a  CMS- 
administered  health  h(;nefits  program, 
or  to  a  grantee  of  a  (^MS-administered 
grant  iirogram,  when  di.sclosuri;  is 
deemi;d  rea.souably  niicessarv  by  (]MS  to 
prevent,  deter,  discover,  detect, 
investigate,  examine,  prosecute,  sue 
with  respect  to.  delend  against,  correct, 
remedy,  or  otherwise  combat  fraud, 
waste  or  abuse  in  such  program. 

5.  'I’o  assi.st  another  Federal  agency  or 
an  instrumentality  of  any  governmental 
jurisdiction  within  or  under  tlu;  control 
of  the  llnitiid  States  (including  any  stale 
or  local  governmental  agency),  that 
administers,  or  that  has  the  authority  to 
investigate  potential  fraud,  waste  or 
ahu.se  in  a  health  benefits  program 
funded  in  whole  or  in  ])art  by  Federal 
funds,  when  disclosure  is  deemed 
reasonably  neces.sary  by  CMS  to 
])revent.  deter,  discover,  detect, 
investigate,  examine,  jirosecute.  sue 
with  respect  to,  defend  against,  correct, 
remedy,  or  otherwise  combat  fraud, 
waste  or  abuse  in  such  |)rograms. 

().  To  assi.st  appropriate  I’ederal 
agencies  and  (’MS  contractors  and 
consultants  that  have  a  need  to  know 
the  information  for  the  piu'iio.si;  of 
assisting  (IMS’  efforts  to  r(;spond  to  a 
sus|)ected  or  confirmed  hriiach  of  the 
.security  or  confidentiality  of 
information  maintained  in  this  svst(;m 
of  records,  |)rovi(led  that  the 
information  disclo.sed  is  relevant  and 
necessary  for  that  assistanci;. 

7.  To  assist  the  IJ..S.  D(;parlment  of 
Homeland  Security  (DHS)  cybiir  .security 
])(;rsonnel.  if  captured  in  an  intrusion 
detection  .sy.slem  u.s(;d  by  HHS  and  DHS 
pursuant  to  the  Einstein  2  ])rogram. 

8.  To  provide  information  about 
applicants  to  a])plication  filers,  who  are 
filing  on  behalf  of  those  applicants, 
when  relevant  and  neces.sary  to 
determine  eligibility  to  enroll  in  QflRs 
or  in  insurance  affordability  programs. 

9.  To  QHF  issuers  for  jmrposes  of 
administering  advance  payment  of 
])remium  tax  credits  and  cost-sharing 
reductions. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM- 

STORAGE: 

Electronic  records  will  he  stored  on 
both  tape  cartridges  (magnetic  storage 
media)  and  in  a  relational  databa.se 
management  environment  (DASH  data 
storage  media).  Any  hard  co])ies  of 
program  related  records  containing  Pll 
at  (IMS  and  contractor  locations  will  he 
kej)t  in  secure  hard-copy  file  folders 
locked  in  secure  file  cabinets  during 
non-duty  hours. 


retrievability: 

The  r(;cords  will  he  riitrieviid 
eliictronically  by  a  variety  of  fields, 
including  but  not  limited  to  first  name, 
last  name,  middle  initial,  date  of  birth, 
or  Social  Security  Number  (SSN). 

SAFEGUARDS: 

Personnel  having  access  to  the  system 
have  been  trained  in  the  Privaev  Act 
and  information  .security  requirements. 
lMn])lovees  who  maintain  riicords  in  this 
system  are  instructed  not  to  release  data 
until  the  intended  reci|)ienl  agrees  to 
imi)lement  aj)j)ropriate  management, 
operational  and  technical  safeguards 
sufficient  to  protect  the  confidentiality, 
integrity  and  availability  of  the 
information  and  information  sy.stems 
and  to  prevent  unauthorized  access. 

Access  to  records  in  the  MIX  Dataha.se 
sy.stem  will  be  limited  to  authorized 
("MS  personnel  and  contraciors  through 
pas.sword  security.  encryj)tion. 
firewalls,  and  secured  o]5erating  sy.stem. 
Any  electronic  or  hard  copies  of  records 
containing  Pll  at  ("MS,  exchanges  and 
contractor  locations  will  be  ke])t  in 
secure  electronic  files  or  in  hard-copy 
fib;  folders  lock(;d  in  secure  file  cabinets 
during  non-duty  hours. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  with 
identifiers  for  all  transactions  for  a 
])eriod  of  10  years  after  they  are  (;nter(;d 
into  the  system.  Records  are  housed  in 
both  active  and  archival  files  in 
accordance  with  (IMS  data  and 
document  management  policies  and 
.standards. 

SYSTEM  MANAGER  AND  ADDRESS: 

Dir(;ctor,  ("onsumer  Information  and 
Insurance  Systems  (ii'oup,  (Center  for 
Consumer  Information  and  Insurance 
Oversight,  ("enters  for  Medicare  & 
Medicaid  Services,  7501  Wisconsin 
Ave.  9th  Floor,  Rethe.sda.  MD  20814. 

NOTIFICATION  PROCEDURE: 

An  individual  record  subject  who 
wishes  to  know  if  this  system  contains 
records  about  him  or  her  should  write 
to  the  system  manager  who  will  reipiiri; 
the  system  name,  and  for  verification 
pnrpo.ses,  the  subject  individual’s  name 
(woman’s  maiden  name,  if  a])j)licable), 
and  SSN  (furnishing  the  SSN  is 
voluntary,  but  it  may  make  s(;arching  for 
a  record  easier  and  jjrevent  delay). 

RECORD  ACCESS  PROCEDURE: 

An  individual  .seiiking  access  to 
records  about  him  or  her  in  this  .system 
should  use  the  same  ])roc(;dures 
outlin(;d  in  Notification  Procedures 
above.  The  requestor  should  also 
reasonably  s])ecify  the  record  contents 
bi;ing  sought.  (These  jirocedures  are  in 
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accordance  with  Dej)artnient  regulation 
45  CFR  .5l)..5  (a)  (2).) 

CONTESTING  RECORD  PROCEDURES; 

To  contest  a  record,  the  subject 
individual  should  contact  the  .system 
manager  named  above,  and  reasonably 
identifv  the  record  and  specilv  the 
information  being  contested.  The 
individual  should  state  the  corrective 
action  sought  and  the  reasons  for  the 
correction  with  supporting  justification. 
(The.se  procedures  are  in  accordance 
with  Department  regulation  4.5  GFR 
.51).  7.) 

RECORD  SOURCE  CATEGORIES: 

Personally  identifiable  information  in 
this  dataha.se  is  obtained  from  the 
a])plication  submitted  by  or  on  behalf  of 
individual.s/ap])licants  seeking 
eligibility  determinations,  from 
(inalified  employers  and  other 
employers  who  provide  emplover- 
sponsored  coverage,  from  other  Federal 
and  state  agencies  needed  to  make 
eligibility  determinations,  from 
marketplace  assi.sters  facilitating  the 
eligibilitv  and  enrollment  proce.sses. 
from  QUPs,  from  State-based  Fxchanges 
that  j)rovide  information  to  ])erform  the 
statutory  functions,  from  states 
])articipating  in  State  Partnership 
Fxchanges  pursuant  to  the  State 
Partnership  Memoramhmi  of 
linder.standing,  and  from  third  party 
data  .sources  to  determine  eligibility  as 
described  in  this  notice. 

EXEMPTIONS  CLAIMED  FOR  THIS  SYSTEM: 

None 

Hated:  )amiarv  31.  2013. 

Michelle  Snyder, 

D(^)iily  Chief  ()iM;i  alin<>  Officer.  Centers  for 
Medicare  &  Medicaid  Services. 

|FR  Hoc.  2(n.3-()2(i(i(i  Filed  2-.")-i:i;  (1:4.')  iiin| 
BILLING  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-201 2-N-0306] 

Agency  Information  Collection 
Activities;  Submission  for  Office  of 
Management  and  Budget  Review; 
Comment  Request;  Administrative 
Detention  and  Banned  Medical  Devices 

agency:  Food  and  Drug  Administration. 

nils. 

ACTION:  Notice. 

SUMMARY:  The  Food  ami  Drug 
Administration  (FDA)  is  announcing 
that  a  jiroposed  collection  of 
information  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995. 
DATES:  P’ax  written  comments  on  the 
collection  of  information  hv  March  8, 
2013. 

ADDRESSES:  To  ensure  that  comments  on 
the  information  collection  are  received. 
OMB  recommends  that  written 
comments  be  faxed  to  the  Office  of 
Information  and  Regnlatorv  Affairs, 
OMB,  Attn:  FDA  Desk  Officer.  FAX: 
202-395-7285,  or  emailed  to 
oira_siil)iuission@omb.i‘op.aov.  All 
comments  should  be  identified  with  the 
OMB  control  nnmher  0910-0114.  Also 
include  the  FDA  docket  nnmher  found 
in  hrac:kets  in  the  heading  of  this 
docnmenl. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Gittleson,  Office  of  Information 
Management,  Food  and  Drug 
Administration.  1350  Piccard  Dr..  P150- 
400B,  Rockville,  MD  20850.  301-790- 
51 50,  Daniel. GiltIeson@fd(i. hhs.gov. 
SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.G.  3507.  P'DA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Administrative  Detention  and  Banned 
Medical  Device.s — (OMB  (Control 
Nuinber  0910-0114) — Extension 

P'DA  has  the  statutory  authority  under 
section  304(g)  of  the  Federal  Food.  Drug, 
and  Gosmetic  Act  (the  FDitG  Act)  (21 
ll.S.t;.  334(g))  to  detain  during 
established  in.s])ection.s  devices  that  are 
believed  to  he  adulterated  or 
mi.sbranded.  Section  800.55  (21  GFR 


800.55).  on  administrative  detention, 
includes  among  other  things,  certain 
reporting  re(|uirements  and 
recordkee))ing  reijnirements.  Under 
§  800.55(g).  an  aj)j)licant  of  a  detention 
order  mu.st  show  documentation  of 
ownership  if  devices  are  detained  at  a 
place  other  than  that  of  the  appellant, 
linder  800.55(k).  the  owner  or  other 
res])onsit)le  j)erson  mu.st  supplv  records 
about  how  the  device.s  may  have 
become  adulterated  or  misbranded,  in 
addition  to  records  of  distribution  of  the 
detained  devices.  These  recordkeeping 
requirements  for  administrative 
detentions  permit  FDA  to  trace  devices 
for  which  the  detention  period  expired 
before  a  seizure  is  accomplished  or 
injunctive  relief  is  obtained. 

FDA  akso  has  the  statutory  authoritv 
under  section  518  of  the  FD&G  Act  (21 
U.S.G.  38011  to  ban  device.s  that  present 
substantial  deception  or  an 
unreasonable  and  substantial  risk  of 
illne.ss  or  injury.  Section  895.21  (21  GFR 
895.21).  on  banned  device.s.  contains 
c:ertain  reporting  reciuirements.  Section 
895.21(d)  describes  the  ])rocedures  for 
banning  a  device  when  the 
Gommissioner  of  Food  and  Drugs  (the 
Gommi.ssioner)  decides  to  initiate  such 
a  proceeding,  linder  21  GFR  895.22.  a 
manufacturer,  di.strihutor,  or  importer  of 
a  device  niay  be  recpiired  to  submit  to 
FDA  all  relevant  and  available  data  and 
information  to  enable  the  Gommi.ssioner 
to  determine  whether  the  device 
pre.sents  substantial  deceptitin, 
unreasonahle  and  .substantial  risk  of 
illne.ss  or  injury,  or  unreasonable,  direct, 
and  substantial  danger  to  the  health  of 
individuals. 

During  the  past  several  years,  there 
has  been  an  average  of  less  than  one 
new  administrative  detention  action  per 
year.  Each  admini.strative  detention  will 
have  varying  amounts  of  data  and 
information  that  must  he  maintained. 
FDA’s  e.stimate  of  the  burden  under  the 
admini.strative  detention  provision  is 
based  on  FDA’s  di.scussion  with  one  of 
three  firms  whose  device.s  had  been 
detained. 

In  the  Federal  Register  of  April  10. 
2012  (77  FR  21584),  FDA  published  a 
80-dav  notice  reijnesting  public 
comment  on  the  pro])o.sed  collection  of 
information.  No  comments  were 
received. 

I'DA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1— Estimated  Annual  Reporting  Burden  ^ 


21  CFR  section 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Total  annual 
responses 

Average 
burden  per 
response 

Total  hours 

800.55(g)  . 

1 

1 

1 

25 

25 
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Table  1 — Estimated  Annual  Reporting  Burden  ^ — Continued 


21  CFR  section 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Total  annual 
responses 

Average 
burden  per 
response 

Total  hours 

895.21(d)(8)  and  895.22(a) . 

Total  . 

26 

1 

26 

mm 

416 

441 

’  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Table  2 — Estimated  Annual  Recordkeeping  Burden  ^ 


21  CFR  section 

Number  of 
recordkeepers 

Number  of 
records  per 
recordkeeper 

Total  annual 
records 

1 - 

Average 
burden  per 
recordkeeping 

Total  hours 

800.55(k)  . 

1 

1 

1 

20 

20 

’  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Diilrul;  liinuarv  31, 2013. 

I.oslit;  Ku\. 

Assisldnl  (j'oiiinussiimcr  tor  Policy. 

H'K  line.  2()i:{-n2.'>2<l  I'ihid  8:45  am| 

BILLING  CODE  4160-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-201 2-N-0536] 

Agency  Information  Collection 
Activities;  Submission  for  Office  of 
Management  and  Budget  Review; 
Comment  Request;  Medical  Device 
User  Fee  Cover  Sheet,  Form  FDA  3601 

AGENCY:  Food  and  Drug  Administration, 

nils. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  proposed  collection  of 
information  has  heen  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Faiierwork  Reduction  Act  of  199,5. 
DATES:  Fax  written  f;omment.s  on  the 
collection  of  information  hv  March  8. 
2018. 

ADDRESSES:  To  ensure  that  comments  on 
the  information  collection  are  received. 
OMB  recommends  that  written 
comments  he  faxed  to  the  Office  of 
Information  and  Regnlatorv  Affairs. 
OMB.  Attn:  FDA  Desk  Officer.  FAX: 
202-895-7285,  or  emailed  to 
()ir(i_suhnnssi()n@onil).i;()i).g()\'.  All 
comments  should  he  identified  with  the 
OMB  control  numher  0910-0511.  Also 
include  the  FDA  docket  numher  found 
in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Oittleson.  Office  of  Information 


Management,  Food  and  Drug 
Administration.  1850  Piccard  Dr.,  P150- 
40011,  Rockville,  MD  20850,  801-790- 
51 50,  Dciniol.Gittl(;son@fchi.hhs.oov. 


has  suhmitted  the  following  pro])o.sed 
collection  of  information  to  OMB  for 
review  and  chiarance. 

Medical  Device  User  Fee  (iover  Sheet, 
Form  FDA  8(i01— (OMB  Control 
Number  0910-0511) — Extension 

The  Federal  Food.  Drug,  and  Cosmetic 
Act,  as  amended  by  the  Miidical  Device 
User  f’ee  and  Modernization  Act  of  2002 
(MDUFMA)  (Pul).  L.  107-250).  and  the 
Medical  Device  User  Fee  Amendments 
of  2007  (  I’itle  II  of  the  Food  and  Drug 
Administration  Amendments  Act  of 
2007),  authorizes  FDA  to  collect  user 
fees  for  certain  medical  device 
aj)])lications.  Under  this  authority, 
companies  ])ay  a  fee  for  certain  new 
medical  device  applications  or 
supplements  submitted  to  the  Agency 
for  review.  Becau.se  the  submission  of 
user  fees  concurrently  with  ajijilications 
and  supplements  is  reejuired,  the  review 
of  an  application  cannot  begin  until  the 
fee  is  sulimitted.  Form  FDA  8001,  the 
“Medical  Device  U.ser  Fee  Cover  Sheet,’’ 
is  designed  to  ])rovide  the  minimum 
necessary  information  to  determine 
whether  a  fee  is  recpiired  for  review  of 
an  ap])lication,  to  determine  the  amount 
of  the  fee  re(|nired,  and  to  account  for 
and  track  u.ser  fees.  The  form  j)rovides 
a  cross-reference  between  the  fees 
submitted  for  an  a])])lication  with  the 
ac:tual  submitted  application  by  using  a 
unitiue  numher  tracking  system.  The 
information  collected  is  used  by  FDA’s 
(ienter  for  Devices  and  Radiological 
Health  and  the  Center  for  Biologies 
Evaluation  and  Research  to  initiate  the 
administrative  .screening  of  new  medical 


device  ajiplications  and  sujiplemental 
applications. 

The  total  nninher  of  annual  responses 
is  based  on  the  numher  of  cover  sheet 
suhmi.ssions  rec:eived  hv  FDA  in  fiscal 
years  2009  through  2011.  FDA  received 
cover  sheets  for  the  following  medical 
device  suhmi.ssions  (average  annual):  88 
])remarket  a])])roval  ap])lications 
(])remarket  a])])roval  aiiplication  (PMA), 
|)roduct  development  ])rotocol  (l^Dl^), 
postmarketng  reijuirement  (PMR), 
i)iologic.s  license  ap])lication  (BEA)). 
8.501  jiremarket  notifications,  12  |)anel 
track  snp])lement.s,  180  real-time 
su])i)lements.  127  180-day  su])plement.s. 
74t)  80-day  notices.  84  518(g)  reciuests, 
and  408  annual  fees  for  jieriodic 
reporting.  1’he  numher  of  received 
annual  respon.ses  iiK;lnded  the  cover 
sheets  for  applications  that  were 
(jualified  for  small  businesses  and  fee 
waivers  or  reductions.  The  estimated 
hours  per  response  are  based  on  past 
I’D  A  experience  with  the  various  cover 
sheet  suhmi.ssions,  and  range  from  5  to 
80  minutes.  The  hours  per  response  are 
based  on  the  average  of  these  estimates 
(18  minutes). 

In  the  Federal  Regi.ster  of  June  0,  2012 
(77  FR  88409),  FDA  published  a  00-day 
notice  recjuesting  public  comment  on 
the  ])ropo.sed  collection  of  information. 
f’DA  received  one  PRA  related 
comment. 

The  comment  .states  that  the  cover 
sheet  “can  he  obtained  prior  to  payment 
of  the  fee  and  should  not  he  available 
until  ])ayment  of  the  fee  has  heen 
confirmed.’’  It  is  unclear  whether  the 
comment  addres.ses  the  topics  on  which 
the  00-dav  notice  invited  comment.  As 
stated  earlier  in  this  document,  the  User 
Fee  Cover  Sheet  is  designed  to  ])rovide 
the  minimum  neces.sary  information  to 
determine  whether  a  fee  is  required  for 
review  of  an  ajijilication,  to  determine 
the  amount  of  the  fee  recpiired,  and  to 


SUPPLEMENTARY  INFORMATION:  In 

comi)liance  with  44  U..S.(T  8507,  f’DA 
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account  tor  and  track  u.sor  fees. 
MDIJFMA  rec|iiires  tlu;  sul)niission  of 
the  u.ser  fees  concurrently  with 
applications  (21  lJ.,S.(k  37‘)j(a)(2)(C)).  If 


the  retjuired  fees  are  not  suhinitted,  the 
review  of  the  application  will  not  begin 
The  User  Fee  (lover  ,Sheet  provides  the 


information  neces.sary  to  either  initiate 
or  defer  the  a])plication  review. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1— Estimated  Annual  Reporting  Burden 


Form  FDA  No. 

No.  of 

Respondents 

No.  of 
Responses 
per 

Respondent 

Total  Annual 
Responses 

Average 
Burden  per 
Response 

Total  Hours 

3601  . 

5,214 

1 

5,214 

0.30 

1,564 

Dated:  l•’ehruarv  1, 2013. 

Leslie  Kux, 

Assislanl  (k>iiimissian(;r  for  Policy. 

|FR  Doe.  2()i:t-()2(ii:j  Filed  2-.'>-i:i:  am| 

BILLING  CODE  4160-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-2003-N-0453] 

Training  Program  for  Regulatory 
Project  Managers;  Information 
Available  to  Industry 

agency:  hTiod  and  Drug  Administration. 
HlhS. 

action:  Notice. 

SUMMARY:  rhe  Food  and  Drug 
Admini.stration’s  (h’DA’s)  (lenter  for 
Drug  Fvaluation  and  Research  (UDER)  is 
announc:ing  the  continuation  of  the 
Regulatory  Project  Management  ,Site 
Tours  and  Regulatorv  Interaction 
Program  (the  Site  Tours  Program].  The 
jjurpo.se  of  this  document  is  to  invite 
pharmaceutical  companies  interested  in 
parlicijjating  in  this  program  to  contact 
CDER. 

DATES:  Pharmaceutical  companies  may 
submit  proposed  agendas  to  the  Agency 
by  Aj)ril  8,  2013. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Brum,  Center  for  Drug  Evaluation  and 
Research.  F’ood  and  Drug 
Administration,  10903  New  Hampshire 
Ave..  Bldg.  22,  Rm.  4100,  .Silver  ,S])ring, 
MD  20993-0002.  301-790-0578, 
(i(m.bnini@f(l(i.hlis.}>ov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

An  important  part  of  CDER’s 
commitment  to  make  safe  and  effective 
drugs  available  to  all  Americans  is 
optimizing  the  efficiency  and  (luality  of 
the  drug  review  process.  To  supjjort  this 
primary  goal.  CDER  has  initialed 
various  training  and  development 
programs  to  promote  high  performance 
in  its  regulatory  project  management 


staff.  CDER  .seeks  to  significantly 
enhance  r(;vi(nv  (dficicmcy  and  review 
(piality  by  providing  the  staff  with  a 
better  understanding  of  the 
])harmaceutical  industry  and  its 
o])erations.  To  this  end,  CDER  is 
continuing  its  training  program  to  give 
r(!gulatorv  project  managers  the 
opportunity  to  tour  pharmaceutical 
facilities.  The  goals  are  to  |)rovide  the 
following:  (1)  Firsthand  exposure  to 
industry's  drug  develo})ment  proce.sses 
and  (2]  a  venue  for  .sharing  information 
about  jn'oject  manageimmt  procedures 
(hut  not  drng-s])ecific  information)  with 
industry  re])re.sentatives. 

II.  The  Site  Tours  Program 

In  this  jjrogram,  over  a  2-  to  3-dav 
period,  small  grou|)s  (five  or  less)  of 
regulatory  project  managers,  including  a 
senior  level  regulatorv  project  manager, 
can  observe  operations  of 
pharmaceutical  manufacturing  and/or 
packaging  facilities,  pathology/ 
toxicology  laboratories,  and  regulatorv 
affairs  o])erations.  Neither  this  tour  nor 
any  part  of  the  program  is  intended  as 
a  mechanism  to  inspect,  assess,  judge, 
or  jjerform  a  regulatory  function,  but  is 
meant  rather  to  improve  mutual 
understanding  and  to  provide  an  avenue 
for  oj)en  dialogue.  During  the  .Site  Tours 
Program,  regidatory  jjroject  managers 
will  also  jjarticipate  in  daily  workshops 
with  their  industry  counter|)arts. 
focusing  on  selective  regulatorv  issues 
important  to  both  CdJER  staff  and 
industry.  The  ])rimary  objective  of  the 
daily  workshojjs  is  to  learn  about  the 
team  apjjroach  to  drug  develo|)ment. 
including  drug  di.scovery,  ])reclinical 
evaluation,  tracking  mechani.sms,  and 
regulatorv  submission  operations.  The 
overall  bemdit  to  r(!gulatory  project 
managers  will  be  exposure  to  project 
management,  team  techni(|ues.  and 
])roce.sses  mnploved  by  the 
pharmaceutical  industry.  By 
participating  in  this  program,  the 
regulatory  project  manager  will  grow 
]4rofessionally  by  gaining  a  better 
understanding  of  industry  proce.sses  and 
jjrocedures. 


III.  Site  Selection 

All  travel  expenses  a.ssociated  with 
the  site  tours  will  he  the  responsibility 
of  UDER:  therefore,  selection  will  be 
based  on  the  availability  of  funds  and 
resources  for  eacli  fiscal  year.  Selection 
will  also  be  based  on  firms  having  a 
favorable  facility  status  as  determined 
by  P'DA’s  Office  of  Regidatory  Affairs 
District  Offices  in  the  firms'  respective 
regions.  Firms  interested  in  offering  a 
site  tour  or  learning  more  about  this 
training  opportunity  should  respond  bv 
submitting  a  proposed  agenda  to  Dan 
Brum  (see  DATES  and  FOR  FURTHER 
INFORMATION  CONTACT). 

Daliul;  laiuiarv  :t1. 201.3. 

Leslie  Kux, 

AssislonI  (ioniniissioncr  for  Policy. 

IFK  Doe.  2()i:)-(l2.52:i  Filed  2-.'>-i:i:  KM.I  iiinl 
BILLING  CODE  4160-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Advancing 
Translational  Sciences  (NCATS): 
Cooperative  Research  and 
Development  Agreement  (CRADA)  and 
Licensing  Opportunity  for  Small 
Molecule  Agonists  of  the  Relaxin 
Hormone  Receptor  (RXFP1)  for 
Treatment  of  Heart  Failure  and  Fibrosis 

SUMMARY:  Tho  National  Contor  for 
Advancing  Translational  .Scioncos 
(NC/VUS).  tho  National  Institutes  of 
Hoalth  (NIH),  is  socking  Cooporativo 
Rosoarch  and  Dovolopmont  Agroomont 
(CRADA)  ])artnors  to  collahorato  in  tho 
final  stages  of  load  ojitimization,  in  vitro 
and  in  vivo  ovalnation,  and  jiroclinical 
dovolopmont  of  a  novel  series  of  potent, 
selective,  and  orally  hioavailable  small 
molecule  agonists  of  the  relaxin 
hormone  rece])tor.  RXFBl.  for  the 
treatment  of  heart  failure  and  fibrosis. 
Intere.sted  jiotential  ("RADA 
collaborators  will  receive  detailed 
information  on  the  current  .status  of  the 
jiroject  after  signing  a  confidentiality 
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(li.sclosiire  agreement  ((^DA)  with 
NC.ATS. 

DATES:  Interested  candidate  partners 
inu.st  snl)init  a  statenuait  of  interest  and 
capability  to  tlie  NtiATS  ])oint  of 
contact  l)efore  March  H,  2013  for 
consideration.  (Inidelines  for  the 
prej)aration  of  a  full  (iRAI)A  propo.sal 
will  he  coinnuinicated  shortly  thereafter 
to  all  respondents  with  whom  initial 
confidential  di.scnssions  will  have 
established  sufficient  mutual  interest. 
(’.RADA  ap])lications  snbmitteil  after  the 
due  date  may  be  considered  if  a  suitable 
(iRAl)A  collaborator  has  not  been 
identified  by  NIH  among  the  initial  pool 
of  respondents.  Licensing  of  background 
technology  related  to  this  (iRADA 
op|)ortnnity  is  also  available  to  potential 
collaborators. 

ADDRESSES:  Questions  about  licensing 
opportunities  of  related  background 
technology  should  he  addres.sed  to 
Liiuren  Nguyen-Antczak.  Ph.D.. 

Licensing  and  Patenting  Manager.  Office; 
of 'rechnologv  'rransfer,  NHL  (iOll 
Fxecutive  Boulevard.  .Suite  32.5. 
Rockville.  Maryland  20852-3804. 
Telephone:  (301)  435-4074:  Email: 
laur(;n. ngnven-antczak@nih.gov. 
Respondents  interested  in  lic(;nsing  will 
hi;  r(;(piired  to  submit  an  “ A])])lication 
for  License;  te;  Puhlie:  He;alth  .Se;rvie;e 
lnve;ntie)ns.”  An  e;xe;e:ute;el  ODA  will  be; 
re;epiire;el  te)  re;e:e;ive;  e;e)pie;s  eif  the  patent 
applie;atie)ns. 

FOR  FURTHER  INFORMATION  CONTACT: 
Further  eletails  e)f  this  (’.RADA 
op|)e)rtunity  anel  .state;me;nt  e)f  int(;rest 
ple;ase;  e:e)ntae:t  Lili  Rentilla.  M.R.A.. 
Ae;ling  Dire;e:te)r,  Ofiie;e;  e)f  Re)lie:v. 
(;e)mmnnie;atie)ns  anel  .Strategie: 

Alliane;e;s,  National  (lenter  fe)r 
Aelvane;ing  'rranslatie)nal  .Se;ie;ne:e;s.  NHL 
0701  DemeK:racy  Blvel..  .Suite  000. 
Be;the;sela,  MD  20802-4874;  Telei)hone: 
(301)  402-0304;  E-Mail:  lilip@nih.gov  e)r 
Dr.  Krishnan  Balakrishnan.  Tee:hnole)gy 
Transfer  Manager.  NCATS.  'relei)hone;: 
(301)  217-2330;  Email: 
l)(il(iknk@ni(iil.nih.(>()v. 

SUPPLEMENTARY  INFORMATION:  Nil!  .seeks 
te)  ensure;  that  te;e:hne)le)gie;.s  ele;ve;le)pe;el 
by  NIH  are;  expeelitieeuslv 
e:e)mmere:ialize;el  anel  hre)ught  to  prae;tie:al 
use.  The;  purj)e)se;  e)f  a  (IRADA  is  te)  finel 
a  partner  te)  fae:ilitate;  the  de;ve;lo])me;nt 
anel  e;e)mme;re:ializatie)n  of  a  te;e:hne)le)gv 
e)r  small  me)le;e:ule;  e:e)m])e)iinels  that  are; 
in  an  e;arly  j)hase;  e)f  ele;ve;le)])ment. 
Re;spe)neie;nts  int(;re;st(;el  in  submitting  a 
(3<ADA  |)re)|)e)sal  she)idel  he;  aware;  that 
it  may  be  ne;e:e;ssary  for  them  te)  se;e;nre; 
a  j)ate;nt  lie:ense;  te)  the  ahe)ve;-mentie)ne;el 
pi)te;nt  in  e)rele;r  to  he  able  te) 
e;e)nnne;re:ialize;  proelucts  arising  from  a 
(IRADA.  (3<ADA  partners  are;  affe)rele;el 


an  e)ptie)n  te)  ne;ge)liiite;  an  e;xe;lusive; 
lie:ense;  fre)m  the;  NIH  fe)r  inventieens 
iirising  freem  the;  pe;rie)rmime:e;  e)f  the; 
(’.RADA  re;.se;are:h  plan. 

Re;e:e)ml)inimt  re;laxin  he)iine)ne;  has 
l)e;e;n  e;xte;nsive;lv  inve;.stigiite;el  fe)r  the; 
tre;;itme;nt  e)f  !ie;nte;  he;iirl  failure;  emel  is 
e;nrre;ntlv  in  phase;  HI  e:linie:iil  trials  fe)r 
this  ineiie;:itie)n.  Re;hite;el  te)  its  iintifihreetie: 
re)le;  in  pre;gn:me:y.  rehixin  a])])e;<n's  te)  he; 
nnieiue;  in  pre)me)ting  the;  ae:tive 
re;me)eleling  e)f  he;;irl  lesieens.  He)we;ve;r, 
this  remeeeleling  e;apae;ity  e)f  the;  natural 
he)rme)ne;  is  eliffie:ult  te)  stuely  in  e:hre)nie: 
se;ttings  elue;  te)  the;  she)rt  half-life;  anel  the; 
ne;e;el  fe)r  intrave;ne)us  aelministralieen  e)f 
the;  re;e:e)ml)in;mt  heermeene.  3’he; 
e:linie;ally  e)hse;rveel  physie)le)gie:al  e;ffe;e;ts 
e)f  re;laxin  <ire  meelieiteel  thre)ugh  its 
inte;rae:tie)n  with  a  G  pre)tein-e:e)upleel 
re;e:e])te)r  (RXk’Bl)  le;aeling  to  the; 
meeehdation  e)f  several  signal 
tran.sehie:tie)n  pathways.  Ae:tivatle)n  e)f 
RXFBl  by  relaxin  inelue:e;s  (1)  u])- 
re;gidatie)n  e)f  the;  e;nele)the;lin  systean 
whie:h  le;aels  te)  va.se)elilatie)n;  (2) 
extrae.ellid.ir  matrix  re;me)ele;ling  thre)ugh 
re;gulatie)n  e)f  e:e)Hage;n  ele;pe)sitie)n,  MMBs 
anel  'I’lMBs  e;xpre;ssie)n,  anel  e)ve;r<dl 
tissue;  he)me;e)st<isis;  (3)  ;i  me)ele;ratie)n  e)f 
infhnnmatiem  by  re;ehie:ing  levels  e)f 
inflannnate)ry  e:yte)kine;.s.  sue;h  <is  'rNI'’-(f 
anel  T(Il‘’-(i:  anel,  (4)  angie)ge;ne;sis  hv 
ae;tivating  tran.se:riptie)n  e)f  Vl'XlE.  'I’he; 
ele;ve;le)|)me;nt  e)f  smiill-me)le;e:nle;  ageenists 
e)f  RXFBl  we)ulel  hiive;  numereens 
l)e;ne;fits  anel  will  alle)W  inve;stigaling 
aelelitie)nal  the;r<ipe;ntie:  applie;iitie)ns 
where;  e:hre)nie;  ;ielministr;ilie)n  is 
re;einire;el.  NCIAT.S  h;)s  iele;nlifie;el  ;i  series 
e)f  smaH-me)le;e:ide;  ageenists  e)f  RXFBl 
whie:h  <ire;  j)e)le;nt,  highly  se;le;e:tive.  easv 
te)  synthesize,  anel  with  re;ase)nat)le; 
metahe)lie;  anel  ])hysie;al  ])roi)erties.  Our 
me)lecule;s  elisplav  similar  e;ffie;ae:v  as  the 
natural  he)rme)ne  in  several  fune:tional 
a.ssays.  Mutagenesis  .stuelie;s  have 
mappeel  the  spee:ifie;  re;gie)ns  re;sponsihle 
fe)r  relaxin  re;e;e;pte)r  ae:tivation  hv  these 
e:e)mpe)unels  te)  an  alle)ste;rie:  site;  e)n  the 
re;e:e;])te)r.  Finally,  the;se;  e:e)mi)e)imels 
elis])lay  gooel  in  vivo  pharmae;e)kine;tie: 
pre)])e;rtie;s  anel  are;  e:urre;ntly  being 
e;valuate;ei  in  vivo. 

lJnele;r  the;  ORADA,  furthe  ;r  in  vitro 
anel  in  vivo  ADMf]  anel  ae;tivity  stnelies 
will  he;  e:e)nehie;te;el  e)n  e:urrent  anel  new 
small  me)le;e;ule;  leaels.  using  reeelent  anel 
ne)n-re)ele;nt  sj)e;e:ie;s.  Bharm<ie:e)kine;tie:s 
anel  BfiB  iimige;  sliielie;s  in  me)nke;y  are; 
e)n-ge)ing  te)  l)e;tte;r  e:hiirae:te;rize; 
e:e)mpe)iniel  li.ssne;  elistrihutie)n.  But 
further  in  v/ve)  e:har<ie;te;rizatie)n  e)f  .se;le;e;t 
e:e)mi)e)unels  is  ne;eele;el  anel  will  he  part 
e)fthe;  ("RADA  pre)gram.  Base;el  e)n  the; 
re;sults  e)f  the;.se;  e;xpe;riments  anel  e)the;r 
elata,  the  pre)gr<im  will  then  elevele)])  a 
targe;!  i)re)elue:t  ])re)file.  The;  e:he;mie:al 
.se;rie;s  might  he;  further  imi)re)veel  to 


aelelre;ss  s|)e;e:ifie:  as])e;e:ts  e)f  this  taige;t 
pre)elue:t  profile  anel,  if  ne;e:e;ssarv.  te; 
eeptimize  its  ])hysie:al  ])re)pe;rtie;s  anel 
fe)rmnlatie)n.  The;  CiRADA  se:e)pe;  will 
iilse)  ine;luele;  stnelies  he;ye)nel  e.anelielate 
,se;le;e;tie)n  ine:lueiing  all  iispe;e:ts  e)f  pre;- 
e:linie:al  stuelie;s  sue:h  as  te)xie;ity  .stnelies. 
itnel  e:he;mistry  OMB  se:ale;  ii])  e)f  se;le;e:t 
e;e)mj)e)nnel(s)  anel  m<midae:tnre;  e)f 
e:e)ntre)ls  leaeling  te)  a  sne:e:e;ssfid  IND 
a))i)lie;atie)n.  (]e)llahe)rate)rs  she)ulel  have; 
e;x])e;rie;ne;e  in  the;  ])re;-e:linie:al 
ele;ve;le)))me;nt  e)f  small  me)lee:ule;s  euiel 
with  the;  sue:e:e;ssfid  suhmissie)n  e)f  IND 
api)lie:atie)ns  te)  the;  FDA  for 
e:areliovase:idar  anel/e)r  fihrotie;  elise;ase;s. 

The;  fidl  (’RADA  ])re)])e)sal  ,she)nlel 
ine;luele  a  e;apat)ility  statement  with  a 
eletaileel  ele;se:ri])tie)n  of  (1)  (k)llahe)rate)rs’ 
e:hemi.stry  e;x])e;rtise;  in  the  area  e)f 
me)elulatie)n  of  small  me)le;e:ide  ])hvsie;al 
j)re)])erties  anel  fe)rmulatie)n  e)f  small 
me)le;e:ide;s.  anel  their  eihility  te) 
mamdae:tm'e;  snffie;ie;nt  epiantities  of 
e:he;mie:iel  e;e)mpe)unels  ae:e;e)reling  te)  L’l^A 
guiele;line;s  anel  uneler  (jMB;  (2)  e;x])e;rtise; 
with  e:arelie)vase:ular  anel/e)r  fibreetie: 
elise;ase;s:  (3)  e;xj)e;rti.se;  in  re;gulate)rv 
affairs.  p<n  tie:ularly  at  the  IND  filing  anel 
e;cirly  stage;  e;linie:al  trials  stage;s;  (4) 
e:e)Hal)e)rate)r's  iihility  te)  suppe)rt.  elire;e:tly 
e)r  thre)ngh  e:e)ntrae:t  me;e:hanisms,  emel 
iij)))!!  the;  sue;e;e;ssfid  e;e)mple;tie)n  e)f 
re;le;vant  mile;ste)ne;s.  the;  e)nge)ing 
phin'mae:e)kine;tie:s  anel  hie)le)gie:al 
stnelies,  lenig  term  te)xie:ity  stuelie;s, 
pre)e;e;ss  e:heanistry  anel  other  pre;-e:linie:al 
elevelopment  stnelies  ne;e;ele;el  to  eeht.iin 
re;gidate)ry  ii])pre)val  e)f  a  give;n  me)le;e;nle; 
so  as  te)  eaisnre  a  high  pre)hiihilitv  ejf 
e;ve;nteial  sne:ce;ssfid  e:e)nnne;re;ializatie)n; 
anel,  (5)  collaborator’s  ability  to  pre)viele 
aele;e]nate  fnneling  to  suppe)rt  some;  pre- 
e:linie:al  stnelie;s  of  the  pre)je;e:t. 

Publications 

1.  “leleenlilieiation  e)f  small  me)le;):eile; 
iige)nists  e)f  the;  re;l<ixin  t  re;e:e;|)le)r  by  eililiziiig 
a  l)e)i)ie)ge;ne)iis  e:e;ll-l)ase;el  e:AMB  iissay,”  (3ie;ii 
(’Z,  .Se)iithall  N.  Xiae)  ).  Mariigein  )|,  l-’e;n‘e;r  M, 
Ageeeilnik  A,  Zhe;ng  \V.  JouriKil  Biamolaciildr 
Sctvdiiint’.  Ae;e:e;ple;ei. 

2.  lele;iitilie:alie)n  iinel  e)])liinizatie)n  e)f  sniall 
moie;e:iile;  ageenisls  e)f  the;  re;laxiii  luermeaie; 
n;e:e;))le)r  RXf'Bl Xieie)  |,  (3ie;n  (’Z,  1  leiang  Z, 
Agemlnik  III,  l’e;rre;r  M,  .Seeithall  N.  llei  X, 
Zl)e;ng  \V,  Ageenlnik  At,  iinei  Meinig.m  )), 
Ndliin'-Coniiiuinicdlions.  .Seil)milte;el. 

Patent  Status; 

"Moehilalors  e)f  the;  Re;laxii)  re;e:e:))le)r  1", 
Miireigan  )|,  XiiU) ),  l'’e;rn;r  M,  (llu;i)  (IZ, 
.Seaitliall  N,  Zl)e;i)g  \V,  y\ge)ulnik  Ageailnik 
III,  U..S.  Biilnnl  y\])])lie:alie)n  #  01 /(>42,!)8f), 
NIH  Re;i'e;re;ne:e;  #  l':-()72-2012/0-ll.S-l. 
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Dated:  jaiuiarv  :!(),  2013. 

(Ihri.stophor  1’.  y\iistin, 

Diwclor.  \’(ili()n(il  CauU(U-  for  Advancing 
'iranslationa!  Sciences.  .\ationaI  Instil  ales  of 
Health. 

|1'K  Doc.  2()i:{-()2(>l  1  I'ilcd  2-.'')-i:i:  <iiii| 

BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Advancing 
Translational  Sciences  (NCATS)  and 
National  Human  Genome  Research 
Institute  (NHGRI):  Cooperative 
Research  and  Development  Agreement 
(“CRADA”)  and  Licensing 
Opportunity;  Non-inhibitory 
Chaperones  of  Glucocerebrosidase  for 
Treatment  of  Gaucher  and  Other 
Diseases 

SUMMARY:  Tho  National  Contor  for 
Advancing  Translational  ,Scioncos 
(N(iA'rS)  and  tho  National  Unman 
Gonomo  Rosoarch  Institnto  (NHGRI),  tho 
National  Institutos  of  Hoalth  (NIH),  aro 
sooking  Goo])orativo  Rosoarch  and 
Dovolojimont  Agrooinont  (GRADA) 
|)arlnors  to  collahorato  in  tho  final  stagtis 
of  load  o|)tiinization.  ovalnation  and 
proclinical  dovolopniont  of  a  novol 
.soloctivo  .sorios  of  non-inhihitorv 
chajioronos  of  glncocorohrosidaso 
(GGaso)  for  tho  troatmont  of  Ganchor 
and  othor  di.soa.sos.  Intorostod  potontial 
GRADA  collaborators  will  rocoivo 
dotailod  information  about  tho  projoct 
aftor  signing  a  c:onfidontial  disclosiiro 
agrooinont  (GDA)  with  NGA'l’S  and 
NHGRI. 

DATES:  Intorostod  candidate  partners 
mu.st  submit  a  statomont  of  intoro.st  and 
capability  to  tho  NGATS  point  of 
contact  before  March  8,  2013  for 
consideration.  Guidolinos  for  tho 
projiaration  of  a  full  GRADA  propo.sal 
will  bo  communicatod  shortly  thoroaftor 
to  all  respondents  with  whom  initial 
confidential  discussions  have 
established  sufficient  mutual  interest. 
GRADA  applications  submitted  aftor  tho 
duo  date  may  ho  considered  if  a  siiitahlo 
GRADA  collaborator  has  not  boon 
identified  by  NIH  among  tho  initial  pool 
of  respondents.  Licensing  of  background 
technology  related  to  this  GRADA 
opjiortunity  is  also  available  to  potential 
collaborators. 

ADDRESSES:  Quo, st ions  about  licensing 
opportunities  of  related  hackgronnd 
technology  should  he  addressed  to  'Fara 
L.  Kirby,  Rh.D.,  Senior  Licensing  and 
Ratenting  Manager,  Office  of 
Technology  Transfer,  NIH,  (iOll 
Executive  Boulevard,  Suite  32.5, 


Rockville,  Maryland  20852-3804, 
relejihone:  (301)  43.5—4420;  Email: 
tarak@maiLnih.gov.  Respondents 
interested  in  licensing  will  he  re(]uired 
to  submit  an  “Application  for  License  to 
Rnhlic  Health  .Service  Inventions.”  An 
executed  CiDA  will  he  re(]nired  to 
receive  copies  of  the  patent 
ajiplications. 

FOR  FURTHER  INFORMATION  CONTACT: 
Fnriher  details  of  this  GRADA 
opj)ortnnity  and  statement  of  intere.st 
please  contact  Lili  Bortilla,  M.B.A.. 

Acting  Director,  Office  of  Policy, 
Gommnnications  and  .Strategic 
Alliances.  National  (ienter  for 
Advancing  Translational  Sciences.  NIH, 
0701  Democracy  Blvd.,  .Suite  900. 
Bethesda,  MD  20892—4874;  Telephone 
(301)  402-0304;  E-Mail:  Lilip@nih.gov 
or  Dr.  Krishnan  Balakrishnan, 

Technology  Transfer  Manager,  NfiAT.S, 
Telejihone:  (301)  217-2330;  Email: 
l)(il(ikrik@m(iiI.nih.aov. 

SUPPLEMENTARY  INFORMATION:  NIH  seeks 
to  ensure  that  technologies  developed 
by  NIH  are  expeditiously 
commercialized  and  brought  to  jiractical 
use.  The  purpose  of  a  GRADA  is  to  find 
a  partner  to  facilitate  the  development 
and  commercialization  of  a  technologv; 
in  this  case,  small  molecule  comjKninds 
that  are  earlv  in  the  develojmient  cvcle. 
Resiiondents  interested  in  submitting  a 
GRADA  pro])o.sal  should  be  aware  that 
it  may  he  necessary  for  them  to  secure 
a  patent  license  to  the  jiatent  rights 
listed  below  in  order  to  he  able  to 
commercialize  products  arising  from  a 
GRADA.  GRADA  partners  are  afforded 
an  ojition  to  negotiate  an  exclusive 
license  from  the  NIH  for  inventions 
arising  from  the  jierformance  of  the 
GRADA  research  jilan. 

Gaucher  disea.se,  the  most  common 
form  of  lipidosis,  is  a  rare  genetic 
lysosomal  storage  disease  characterized 
by  a  loss  of  function  in  the  GGase 
enzyme,  which  is  responsible  for 
hydrolyzing  glucocerehroside  (GG)  in 
the  ly.sosome.  Phagocytic  cells,  such  as 
macrophages,  microglia  (resident 
macrophages  in  the  lirain).  and 
osteoclasts  (resident  macrophages  in  the 
hone)  will  clean  up  dead  cells  by  a 
mechanism  named  efferoevtosis.  The 
macrojdiages  use  Gfki.se  to  break  down 
GG,  a  major  con.stituent  of  cell  walls. 
With  deficient  functional  GGase.  GG 
accumulates  within  the  ly.sosome  of 
resident  macrojihages,  giving  rise  to 
lij)id-engorged  Gaucher  cells,  a  hallmark 
of  the  disea.se.  Many  mutant  forms  of 
GCiase  are  enzymatically  active,  but  they 
never  reach  the  ly.sosome  after  .synthesis 
in  the  ribo.some.  Instead,  they 
accumulate  in  the  endoplasmic 
reticulum  (ER)  due  to  failure  in  their 


folding  ])roces.s.  which  eyentually 
triggers  uhiiiuitination  and  degradation 
via  the  protea.some  jiathway.  One 
therajjentic  strategy  under  consideration 
is  to  develop  small  molecule  chajierones 
that  can  jiromote  and  accelerate  the 
folding  proce.ss  and  increase  the 
transport  of  mutant  jirotein  to  the 
lysosome,  where  it  can  then  proce.ss  G(i. 
3’he  main  challenge  in  the  development 
of  molecular  chaperones  for  Gaucher 
disease  is  that  chaperones  are  inhibitors 
of  the  enzyme.  This  complicates  their 
clinical  develo])ment.  hecau.se  it  is 
difficult  to  generate  an  approjniate  in 
vivo  exposure  at  which  a  compound 
exhibits  chaperone  activity,  hut  does  not 
inhibit  the  enzyme's  function.  Using 
high  throughput  screening,  several 
small-molecule  series  were  identified 
that  do  not  inhibit  the  enzyme's  action, 
and  through  medicinal  chemistry 
o])timization,  these  series  were  further 
optimized.  The.se  lead  molecules  were 
found  to  increase  the  specific  activity  of 
the  enzyme,  promote  the  translocation 
of  GGase  to  the  lysosome  in  Gaucher 
fibroblasts  and  macrophages,  reduce  the 
accumulated  substrate,  and  re.store 
efferoevtosis  of  these  cells.  Further 
analogs  are  currently  being  .synthesized 
to  address  .some  of  the  metabolic 
liabilities  of  specific  series.  Because 
these  com]K)und.s  can  modulate  the 
activitv  and  cha])erone  tlie  translocation 
of  wild-type  GG.a.se  as  well  as  different 
GGase  mutants,  it  is  also  po.ssihle  that 
they  might  find  application  in 
adilitional  .settings  outside  of  Gaucher 
di.sease.  For  exam])le.  clinical  .studies 
have  recently  shown  a  clear  as.sociation 
between  GCiase  mutants  and  Parkinson 
disea.se.  Moreover,  the  comjiounds 
could  ])otentially  be  used  to  enhance  the 
efficacy  of  enzyme  rejilacement  therajiy. 

Under  the  GRADA.  further  in  vitro 
and  in  vivo  absorption,  di.strihution, 
metabolism,  and  elimination  (ADME) 
and  activity  .studies  will  be  conducted 
on  current  and  new  .small  molecule 
leads,  using  human  macro])hage.s 
differentiated  from  isolated  Gaucher 
monocytes  or  Gaucher  induced 
pluripotent  stem  cells  (iP.SG.s)  and  in 
])oint  mutation  Gaucher  animal  models. 
Based  on  this  and  other  data,  the 
program  will  then  develop  a  target 
jirodnct  jirofile.  The  chemical  .series 
will  be  further  imjiroved  to  addre.ss 
specific  aspects  of  this  target  product 
profile  ami,  if  neces.sary.  to  optimize  its 
physical  properties  and  formulation. 
The  GRADA  scope  will  also  include 
studies  beyond  candidate  selection 
including  all  aspects  of  jire-clinical 
.studies  such  as  toxicity  studies  and 
chemistry  GMP  scale  up  of  select 
compound(s)  and  manufacture  of 
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controls  leading  to  a  succ:essiul 
investigational  new  drug  (IND) 
application.  Collaborators  should  have 
experience  in  the  pre-clinical 
development  of  small  molecules  and  a 
track  record  of  snccesstid  submission  of 
INI)  applications  to  the  f’DA  for  ran;  and 
neglected  di.sea.ses. 

The  fnll  (iRAl)A  ])roposal  shonld 
include  a  capability  statement  with  a 
detailed  description  of  (1)  collaborator’s 
chemistry  expcutise  in  the  annis  of 
modulation  of  small  molecide  ])hysical 
projKH'ties  and  formnlation  of  small 
molecules,  and  its  ability  to 
manufacture  sufficient  (juantities  of 
chemical  compounds  according  to  FDA 
gnidelines  and  under  Cood 
Manufacturing  Practice  (CMP);  (2) 
expertise  with  Caucher  di.seas(!  and/or 
ex|)ertise  with  disorders  such  as 
Parkinson  discuise  which  might  benefit 
from  increases  in  (Xiase  activity:  (3) 
expertise  in  regulatory  affairs. 
j)articularly  at  the  INI)  filing  and  (un  ly 
clinical  trials  stages;  (4)  collaborator's 
ability  to  supi)f)rt.  directly  or  through 
contract  mechanisms,  and  ability,  upon 
the  succe.ssful  completion  of  rehivant 
mile.stones,  to  support  the  ongoing 
|)harmacokinetics  and  biological 
.studies,  long  term  toxicity  studies. 
proc(!ss  chemistry  and  other  |)r(!-clinical 
development  studies  neiuled  to  obtain 
r(;gulatory  a])|)roval  of  a  given  molecule 
so  as  to  ensure  a  high  probability  of 
eventual  successful  comuKircialization: 
and.  (5)  collaborator's  ability  to  provide 
adecpiate  funding  to  sni)port  sonm  of  the 
project's  j)re-clinical  studies. 

Publications: 

1.  "A  High  Throiiglipiit  Clucocorehrosidaso 
Assay  Using  tlu;  Natural  Sul)slrato 
{Ihicesvlccjramide."  M()t()l)ar  ().  (ioldin  K. 
Leist(!r  W.  Liu  K.  .Southall  N.  Huang  W. 
Marugan  )|.  .Sidranskv  L.  Zluaig  \V.  Aiuil 
liioanal  Chimi.  402(2).  731-9.  2012. 

2.  "A  Noxol  High  Through|)ut  Scrtsniing 
Assay  lor  .Small  Molecule  Thera])y  for 
Caucluir  Disease;  Using  N:i70.S  Mutant 
(ducocerehrosidase  from  Paticml  Tissiu!." 
(ioldin  L.  Zheng  \V.  Motahar  (),  .Southall  N. 
Marugan  )).  .Austin  C.P  and  .Sidranskv  L.  PLo.S 
0;;e.  7(1).  e29»01. 2012 

:i.  Discovery.  .SAR  and  Biological 
evaluation  of  Non  Inhihilory  .Small  Mohnude 
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(ihaperone  Actix  ilv."  Patnaik.  .S.  Zheng  \V, 
Choi  |.  Motahar  ().' .Southall  N,  Wesihroek  W. 
L«!a  \V.  Vcdayali  A,  Coldin  L.  .Sidransky  L. 
L(!isl(!r  \V.  Marugan  ),  /.  .N/ed.  (jhtnu.  .5.a(12). 
.■j7;14-4«.  2012. 

4.  "A  noii-inhihilory  chaixaone  nneirscis 
im|)air(!d  function  and  lipid  storage  in  a 
patiimt  d(!rived-Canch(!r  macro])hage  model." 
Aflaki  L.  .Stuhhhdiedd  B.  Maniwang  E.  Lopez 
(L  Coldin  E.  Wesihroek  W.  Marugan  ]|. 
.Southall  N,  Patnaik  .S.  Zheng  \V.  Taveihi  N. 
and  .Sidranskv  E.  Blood.  .Sidemitleid. 

.A.  "An  induced  pluri]K)l(!nl  stem  cell 
model  that  recapitulates  the  |)alhologic 


hallmarks  of  Caucluir  disease."  Panii:ker  LM. 
Milhii'  D,  Park  T.S,  Paled  B.  Azeu'eule)  )L.  Aweiel 
().  Miiseeeeel  AM.  Veumsira  TM,  Ceelelin  E, 
Peehuneiri  SK,  Veegel  SN.  Sielransky  E. 
Ziimhielis  ET.  Eedelnum  RA.  Proc  Not  Acad 
Sci  I’SA.  109(44):lH0r>4-9,  2012 

Bac:kgroiind  Technology  Available  for 
Licensing: 

1.  ".Sidie;vlie:  iiedel  elen'iveitiveis  usedul  ;is 
glue:e)e:ea'e;l)re).sielase!  iiedivateers."  )eiim  jeese; 
Meirugan  ed  id..  II..S.  Provisieemd  Piileail 
Applieiiilieen  Ne).  ()1/()1().75H,  llll.S  Red.  Nee.  E- 
144-2012/0-1)8-01. 

2.  “.Salie:ylie:  aeael  eleaaviiliveis  iinel 
iielelitieemd  e:e)mpe)einels  usedid  .is 
ghie:e)e:eae;l)re)sielasei  aedivaleers."  Juiui  |e)se; 
Miirugan  ed  ill..  U..S.  Preivisiemal  Piiteail 
.•\|)))lie:iiliem  Nei.  01/010. 77:t.  Hll.S  Red.  Nei.  E- 
144-2012/1-lJ.S-Ol. 

Dateal:  lauuary  :10.  2013. 
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Diroclor.  N<dion(d  (lonlor  for  Advancing 
Translational  Sciences,  N(dion(d  Institutes  of 
Health. 
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BILLING  CODE  4140-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

agency:  Niitienal  Instituteis  e)f  1  lexilth. 
Public  lleialth  .Senvice.  llll.S. 

ACTION:  Ned  ice. 

SUMMARY:  The  invemtion.s  listeel  bedew 
are  etwneel  by  an  agency  of  the;  U..S. 
Geivernment  anel  are  available  for 
licen.sing  in  the  U..S.  in  aci:orelance  with 
35  II.S.C.  207  to  achieve  exjieelitiem.s 
cominercializatiein  e)f  result.s  of 
fetderally-funded  re.seiarch  ;mei 
eleve;lopment.  Feireiign  ]iatent 
apj)lie:ation.s  are  filed  on  .sehicted 
inventiem.s  tei  extend  markeit  coverttge 
fetr  cetmpanie.s  and  may  also  he  available 
for  licen.sing. 

FOR  FURTHER  INFORMATION  CONTACT: 
Licensing  infe)rmatie)n  anel  eieipies  eif  the 
II. .S.  patent  apiiliciitiems  listed  heileiw 
may  he;  obtained  by  writing  tei  the 
inelicated  licensing  e:e)ntact  at  the  ()ffie;e 
eif  Technoletgy  Tnmsler,  Natiemal 
Instituteis  etf  Health,  0011  Executive 
Boulevarel.  .Suite  325,  Re)e:kville. 
Marylanel  20852-3804:  tele;i)he)ne;;  301- 
490-7057:  fax:  301-402-0220.  A  signeel 
Geinfielential  Discletsure  Agre;ement  will 
he  reupiireel  to  re!ce;ive  ce)])ie;s  e)f  the 
patent  apjilications. 


Mutations  in  the  G  Protein  (ioupied 
Receptor  (GPCR)  (lene  Family  in 
Melanoma 

ntKscription  of  Tachnology:  Using 
e;xem  e:apture  anel  next  generatiem 
se(iuene:ing  appre)ae:he;s  te)  analvze  the 
entire  U  predein  c:e)upleel  re;e;epte)r 
(UPGR)  gene  family  in  melaneima,  the 
re;.se;are:hers  iit  the  Nil  I  have  ieli;ntifie;el 
seve;ral  ne)vel  .seimatic  (e.g.,  tume)r- 
s|)e;cific)  ;ilter;ttie)ns.  GPGRs  phiy  an 
intt;gral  iiart  in  re;gulating  j)hvsie)le)gie;al 
functie)ns  anel  the  impeirtance  of  tlu;se; 
me)lecules  is  evielent  by  the  fact  that 
appretximatelv  half  of  the  e:urrent  FDA 
<tj)pre)ved  thera])eutics  targid  GP(d<s  or 
their  eiirect  de)wnstre;am  signaling 
e:omponents. 

Many  e)f  the  GPGR  gene  mutations 
ielentifie;el  hv  the  Nil  1  re.seare:h(;rs  were 
mutateel  in  a  large  i)e)rtion  of  melanoma 
ptitiemts  and  already  have  inhibitors,  the 
most  notable  being  the  Glutamate 
Re:ce])tor  Metahotre)]nc  3  (GRM3) 
mutation  which  e:ould  he  functiemally 
significatie)!!  for  me;lane)ma 
tume)rigene;sis.  The;refore,  this 
technology  coulel  aid  in  the 
ele;vele)|)ment  of  s])ecific  inhihite)rs  e)f 
GRM3  as  well  as  the  pathway  it 
ae:tivate;s,  mite)gen-activate;d  protein 
kimise  (MEK),  lor  the  tr{;atment  of 
mehmomii  patients  with  these 
mutations.  To  complement  th(;.se 
findings,  human  melanom.i  meta.static 
cell  lines  harboring  GRM3  mutations  arc; 
iilso  iivailahle  for  licensing. 

Potential  (ionnnercial  Applications: 

•  Diagnostic  array  for  the  dcdection  of 
(;RM3  mutations. 

•  Method  of  identifying  GRM3 
inhibitors  as  therajjeutic  iigents  to  treat 
malignant  melanoma  patients. 

•  In  vitro  and  in  vivo  cell  model  for 
the  GRM3  mutation  in  melanoma.  This 
is  a  useful  tool  for  invcLstigating  GRM3 
phenotype  biology,  including  growth, 
motility,  invasion,  and  metabolite 
])roduction. 

(Competitive  A  (Ivan  tages : 

•  GPCR  mutations,  GRM3  in 
])articular.  are  frecpient  in  melanomas. 

•  .Sevt;ral  inhibitors  to  GPGR  and 
MEK  are  iilready  in  clinical  trials,  thus 
this  technology  may  prove  useful  for  the 
dev(;lopment  of  novc;!  diagnostic  tests 
and  therapeutics. 

•  Associated  cell  lines  d(;rived  from 
melanoma  patients  are  available. 

Development  Stage:  Pre-c:linical. 

Inventors:  Yardena  .Samuels  (NllGRI), 
Todd  Prickett  (NHGRI),  and  Stetven 
Rosenl)(;rg  (NGl). 

Publication:  Prickett  TD,  (;t  al.  Exon 
capture  analy.sis  of  G-protein  coupled 
receptors  rcweals  activating  mutations  in 
GRM3  in  melanoma.  Nat  Genet.  2011 
.Sej)  25:43(1 1);1 11 9-20.  |PM1D 
219403521. 


SUPPLEMENTARY  INFORMATION: 


hit nUfict  11(1  J  Ih’opartv: 

•  HHS  Roforonco  No.  K-244-2()l()/ 

4^^ y.V’V'''"”'''  ^"^PPlicatioji  No.  (ii/ 
4()2,471  filod  2.4  S(>p  2010;  1^(71’ 

Apjjlici.tion  No.  P(;T/1)S2()1  ]/0.'-,20;i2 

lilod  10  .Sop  2011. 

•  HUS  Rotoroocj!  No.  E-020-2012/ 
()-R(;.soan;h  Tool.  Ro,onl  prot,K;tioi,  i.s 
not  l)(;iiig  j)iir.sii(!(l  for  tho  (iRM.'l 
molcuionici  mota, static  coll  linos. 

nchUHl  Techiwlaoif.s.  iuis  Rofonnico 
o.s.  h-01  .'1-2011/0  (j)atont  app;  PCT); 
I'.-024-2012/0  (rtj.soarcli  tool);  R-272- 
2008/0  (j)alont  ai)p;  (JS.  EP);  E-229- 
2010/0  (rosoarch  tool);  E-2;i2-2010/0 
(rosoarch  tool). 

Jf-^nsing  CkmUict:  Whitnoy  Hastings; 

'  o’]  ^^^'^^'"H^''®‘"(iil-iiili.g()v. 

Tl,  lhis(um:h  Oppoi  tunitv: 

Tho  NHGRl  IS  .sookin{«  statoinonts  of  ' 
aijiahihty  or  intorost  from  partios 
mtorostod  m  collahorativo  rosoarch  to 
liirthor  dovoloj),  ovaluato  or 
coimnorcializo  this  tochnoloov.  For 
collaboration  o|)j)ortnnitio.s.  iiloa.so 
contact  Claim  Driscoll.  Director.  NfIGRI 
I  ochnolooy  Transfer  Office,  at 
('(his(:ol@niail.nil(_o()X’ ov  .'101-.'594-22.'1.'5 

Human  Melanoma  Metastasis  Cell 
Lines  Harboring  (iRM.'l  Mutations 

Description  of  TccJuioIogv:  IJsino 
oxon  cajituro  and  next  generation 
s(!(|uoncing  approaches  to  analyze  the 
I’’'”*'-''!  coupled  recepior 
(Cl  (,R)  gene  family  in  melanoma,  the 

msearchers  at  the  NIH  haye  identified 

soyeral  noyel  somatic  (e.g..  tiimor- 
-spocific)  alterations.  (JPCRs  play  an 
integral  jiart  in  regulating  physiological 
functions  and  the  imjiortance  of  these 
niofecules  is  eyident  hy  the  fact  that  ! 
ripproximately  half  of  the  current  FDA  ^ 
approyed  theraiieutics  target  CPCRs  or  f 
tiieir  direct  (fownstream  signaling  * 

comjKinents.  Many  of  the  CPCR  gene 
imitations  identified  hy  the  Nil! 
researchers  were  mutated  in  a  large 
portion  of  melanoma  jiatients  and 
already  haye  inhibitors,  the  most  •' 

notable  being  the  Cliitamate  Receptor  r 
Metahotrojne  4  (CRM.'l)  mutation  which  , 
f:onl(l  he  functionally  signification  for 
melanoma  tninorigenesis. 

Ayailahle  for  licensing  are  .seyeral  ? 

melanoma  cell  lines  that  harbor  CRM'I  ' 
mutations.  The.se  cell  lines  proyide 
n.seful  and  efficient  tools  for  stndyin<>  Hi 

melanoma  and  can  he  used  in  the  "  Li 

doyefopment  of  specifii;  inliihitors  of 
C.RM4  as  well  as  the  pathway  it  p, 

actiyates  mitogen-actiyated  protein 

kinase  (MEK).  for  the  treatment  of  ,, p 

melanoma  patients  with  these  r 

mutations. 

rotcntial  Conwwrcial  Applicotwns:  n"! 

Cr’J'^^T  ^*^'“>‘dion  of  htt 

CRM.1  mutations 
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•  Method  of  identifying  (CRM.'l 
nihihitors  as  therajientic  agents  to  treat 
m.ilignant  melanoma  patients. 

o  '"“del  for 

the  (,RM4  imitation  in  melanoma.  'I’hi.s 
is  ii  n.selnl  tool  for  inyestigating  (iRM.'l 
pfienotype  biology,  inchiding  growth, 
motility,  inyasion.  and  metabolite 
production. 

""‘iyity  of 

C.RM.l  mhihitors  and  generating  (;RM4 
mil  tat  ion  knock-outs. 

(Aiinpct i t i VC  Advontoges: 

•  Hell  lines  are  deriyed  from 
melanoma  jiatients. 

•  HRM4  imitations  are  highly 
frequent  and/or  highly  mutated  in 
melanomas. 

•  Seyeral  inhilhtors  to  CPC:R  and 
MEK  are  already  in  clinical  trials,  thiis 
thi.s  technology  may  proye  nsefiil  for  the 
deyelojmient  of  noyel  diagnostic  tests 
and  tlierajieutics. 

Development  Stage:  fhe-clinicxil 
a'  ^'"'■dena  Samuels  (NHfJRf) 

lodd  Tickett  (NHCiRI),  and  Steyen 
Rosenberg  (NCI) 

Publication:  Ih  ickett  'I’D,  et  al.  Exon 
capture  analysis  of  C-protein  coupled 

CRM'!”'^''  ""'iyating  mutations  in 

CRM4  111  melanoma.  Nat  Cenet.  2011 
Sej)  2.'5;44(ll);llit)_2(5.  |1>M1D 
2104(i4.'i2| 

Intellectnal  Propertv:  ]UIS  Reference 
No.  L-029-2()12/0-Re.search  'fool. 

pursued 

h)i  the(,RM4  melanoma  metastatic  cell 


PeJa  1(1(1  Technologies:  HlfS  Reference 
No.s.  E-244-2()10/0  (patent  apii;  PC'!’)- 
L-01 4-201 1/0  (patent  apii;  PCT)-  E- 
024-2012/0  (research  tool);  E-272- 
2008/0  (jiatent  apji;  US,  EP);  E-229- 
2010/0  (research  tool);  E-242-2010/0 
(re.search  tool) 

Licensing  Contact:  Whitney  Hastim.s- 

301-4.51-7447; /ir/.s-//n.m'@;no//. 

CoIlahoraUve  Research  Opportnnltv: 
lie  NHCRl  IS  .seeking  statements  of  ' 
cajialnlity  or  interest  from  parties 
mterested  in  collalioratiye  re.search  to 
further  deyelop,  eyahiate  or 
coimneniialize  thi.s  tecJmology.  For 
colfahoration  ojiportiinities,  please 
contact  Claire  Dri.scoH.  Director.  NHCRl 
1  eclmology  Transfer  Office,  at 
('(hisc()l@niail.nih.g()v  or  401 -.55)4-22 4. 5 


Human  Melanoma  Metastasis  Cell 
Lines  Harboring  MITF  Mutations 

Description  of  Technologv 
Ro.searchers  at  the  NIH  have  found 
recurrent  .somatic  mutations  in  the 
microphthalmia-associated  tran.scription 
ai.tor  (Mn  f).  Preyions  studies  haye 
linked  the  MITF  jiatliway  to  the 
jiriigression  of  melanoma,  howeyer, 
little  is  known  about  somatic  gene 
mutations  in  the  MITF  pathway  that 


could  contribute  to  thi.s  progre.ssion. 

1  he  Nil  1  researchers  eyahiated  primary 
imd  metastatic  melanoma  samples  for  ‘ 
he  iiresence  of  .somatic  mutations  in 
'1  l^'dlnvay.  MITF 

10(.S(JX10).  1  hey  identified  10 
preyionsly  nnidentified  .somatic 
mutations  in  the.se  genes,  flie.se  .studies 
sugge.st  that  MITF  and  SOXlO  genes 
could  he  n.sed  as  diagnostic  markers  in 
lunn.m  metastatic  melanoma 
f:on.seqnently,  the.se  cell  lines  could  he 

MITF  ‘"''‘’"‘'gate  the  effects  of 

MIIFam  SOXiOm  melanoma  and  to 
(  eyelop  therajientics  targeting  thi.s  gene 
and  protein.  ^ 

Potential  Connnercial  Applications ■ 

•  Diagnostic  array  for  the  detection  of 
Ml  fF  mutations. 

0  *  '""del  for 

the  Mi'l  l-  mutations  in  melanoma,  'fliis 
i.s  a  n.seful  tool  for  inyestigating  MI'fF 
phenotyjie  biology,  including  growth, 
motility,  mya.sion,  and  metabolite 
production. 

Lonip(-;titive  Advantages: 

•  Cell  lines  are  deriyed  from 
melanoma  patients. 

"  •  'fhe  MI'I'E  mutation  is  frequent  in 

melanomas. 

Dcvelopnwnt  Stage:  I’re-clinical 
hmmtors:  YimU'.uH  .Samuels  (NHCRl) 
and  Slm  eii  Rosenberg  (NCI) 
Pn/,//f-a//on.-(:ronin  JC.  el  al.  Fre(|nenl 
mutations  m  the  MITF  pathway  in 
melanonia.  Pigment  Cell  Melanoma  Res. 
2009  Ang;22(4):44.5-44.  |PMID 
194220001 

hitellectnal  Property:  lU  IS  Reference 
No.  L-02:i-2012/0-Re.search  Tool, 
atent  protection  i.s  not  being  inirsned 
for  the  MITF  melanoma  metastatic  cidl 
hues. 

RclaUul  Technologies:  HHS  Reference 
(''"•'"""’uli  tool);  E- 

0l 4-20] I/O  (jiatent  apji;  I’CT);  E-024- 
2012/0  (re.search  tool);  E-272-2008/0 
patent  app;  US.  EP);  E-229-2010/0 
10^1)'“'  ^’  E-^-^^-2010/0  (re.search 

Licensing  Contact:  Whitney  Ha.stings- 

^'"•‘>'dugn’@mo/7./n7i.»oi' 

T]  Orportnnitv: 

T  he  NH(,RI  IS  seeking  statements  of  ' 
cajiahility  or  interest  from  jiarties 
mterestiid  in  collalioratiye  re.search  to 
further  deyeloji,  eyahiate  or 
connnercialize  thi.s  technology.  For 
collahoralion  opportnnities.  plea.se 
contact  Clai'-e  Dri.scoH.  Director,  NHCRl 
J  eclmology  'I'l-ansfer  Office,  al 
('dris(:ol@niail. nili.gov  or  401-594-2245. 

Human  Melanoma  Metastasis  Cell 

TRRAP.  GRIN2A.  and 
I  L(vB4  Mutations 

Description  of  Tecbnokn’v 
Rosearchers  at  the  NIH  haw  identified 
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several  novel  somatic  (e.g.,  tumor- 
s|)e(:ific)  alterations,  many  ol  which 
have  not  previously  been  known  to  h(! 
genetically  altereil  in  tumors  or  linked 
to  melanoma.  In  particular,  the 
itisearchers  identified  a  recurrent 
“hots|)ot”  mntation  in  the 
transformation/lranscriptit)!!  domain- 
associated  |)rotein  ('I’RRAl’)  gene, 
identified  the  glutamate  receptor 
ionotrojiic  N-methyl  D-as])artate  2A 
((iRlN2A)  gene  as  a  highlv  mutated  in 
melanoma,  and  have  shown  that  the 
majority  of  melanoma  tumors  have 
alternations  in  genes  encoding  memhers 
of  the  glutamate  signaling  pathway, 
such  as  phosjiholipase  C.  beta  4 
(FL('.B4).  Therefore,  this  technology  not 
only  jirovides  a  comprehensive  map  of 
genetic  alterations  in  melanoma,  hnt  has 
important  diagnostic  and  therajieutic 
applications. 

Available  for  licensing  are  .several 
melanoma  cell  lines  that  harbor  TRRAP. 
(iRlN2A.  and  1MX"134  mutations.  These 
cell  lines  provide  u.sefnl  and  efficient 
tools  for  studying  melanoma  and  can  he 
used  in  the  development  of  s])ecific 
therapeutics  for  patients  harboring  these 
mutations.  Specifically,  these  cell  limss 
could  he  used  to  develo])  inhibitors  to 
limit  tumor  growth  and  further 
nnder.stand  melanoma  and  the  biology 
of  these  genes. 

Potential  (ioniinarcial  A pplications: 

•  Diagnostic  arrav  for  the  detection  of 
TRRAP.  {iRlN2A.  and  PLCIM  mntation.s. 

•  Method  of  identifying  I'RRAP. 
(iRlN2A.  and  PIX;B4  inhibitors  as 
thera])enfic  agents  to  treat  malignant 
melanoma  patients. 

•  In  vitro  and  in  vivo  cell  model  for 
understanding  the  biology  of  TRRAP. 
CR1N2A.  and  PL(d34.  including  growth, 
motility,  invasion,  and  metabolite 
production. 

(Competitive  Advantages: 

•  ("ell  lines  are  dmived  from 
melanoma  patients. 

•  TRRAP,  GR1N2A.  and  PLCB4 
mutations  are  highly  freqmmt  and/or 
highly  mutated  in  melanomas. 

•  (dntamate  antagonists  have  alreadv 
been  shown  to  inhibit  tumor  growth. 
Tims,  this  technology  may  ])rove  u.sefnl 
for  the  develoj)m(mt  of  novel  diagno.stic 
t(;sts  and  theraj)eutics. 

Development  Stage:  Pr(!-clinical 

Inventors:  Yardena  .Samuels  (Nfl(iRl) 
and  St(!ven  Ro.scaiherg  (N(;i) 

Pahlieation:  Wei  X.  et  al.  Rxome 
scHimnicing  identifies  (iRlN2A  as 
fnujuently  mutated  in  melanoma.  Nat 
(ienet.  2011  Mav;  4:3(5):442-(i.  |PM1D 
21499247) 

Intellecta(d  Propertv:  Hl  hS  Referenc:e 
No.  E— 024— 201 2/0 — Research  Tool. 
Patent  protection  is  not  being  ]mrsued 


for  the  TRRAP.  GRIN2A,  PEGB4 
melanoma  meta.static  cell  lines. 

Belated  Technologies:  lllkS  Relerence 
Nos. — E-01 3-201 1/0  (patent  apps.  PG  T); 
E— 272-2008/0  (patent  apps.  IJ.S,  EP):  li- 
22‘)-2010/0  (research  tool);  l-:-2:{2- 
2010/0  (r(!.searc:h  tool);  l-]-025)-201 2/0 
(research  tool);  E-244-2012/0  (patent 
a])p;  PGT) 

Licensing  (Contact:  Whitney  Hastings; 
301-4.51-7337;  hast ing\v@nnnl. nih.gov 
(Coll(d)orative  Besearch  dpportnnitv: 
The  NlKiRl  is  seeking  statmnents  of 
ca])ahility  or  intere.st  from  parties 
interested  in  collaborative  research  to 
further  d(!velop,  evaluate  or 
commercialize  this  technology.  For 
collaboration  opj)ortunitie.s,  plea.se 
contact  Glaire  Driscoll.  Director,  NllGRl 
Technology  Transfer  Office,  at 
cdriscoMmcnl. nih.gov  or  301-5t)4-2235. 

Dated:  )aniiarv  31. 2013. 

Richard  IJ.  Rodrigue/., 

Director.  t)ivisi()ii  of  Technolagv  Development 
and  Transfer.  Office  of  Technology  Transfer. 
X’ational  Instilnles  of  Health. 

|FK  Doc.  2()13-n2.'jl(i  I'ii(!(l  2-.')-i;{:  8:4.')  iim| 

BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  section  l()(d)  of  the 
Federal  Advisory  Gommittee  Act,  as 
amended  (5  l]..S.(',.  Ajip.),  notice  is 
hereby  given  of  the  following  meeting. 

The  meeting  will  he  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552h(c)(4)  and  552h(c)(()).  Title  5  l]..S.G., 
as  amended.  The  grant  applications  and 
the  di.scnssions  coidd  di.sclo.se 
confidential  trade  secrets  or  commercial 
])roperty  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\'ame  of  (Committee:  Arllirilis  and 
Musculoskeletal  and  .Skin  Diseases  Initial 
Review  Groui);  Arthritis  and  Musculoskehdal 
and  Skin  Diseascis  Clinical  Trials  Revicnv 
Connniltee. 

Date:  March  12-13,  2013. 

'Time:  8:00  a. in.  to  4:00  PM. 

Agenda:  'fo  review  and  evaluate  grant 
applications. 

Place:  Marriott  (ionrtyard  {Jailhersburg 
Washingtonian  (ilr,  204  Boardwalk  Place, 
Gaithersburg.  MD  20878. 

(Contact  /’er.son;  (diaries  II  Wasliabangb. 
Ph.D.,  .Scientific  Review  Oliicer,  National 


Institute  of  Arthritis.  Mnscnioskelelal  and 
.Skin  Diseases.  National  Institutes  of  I  lealtb. 
()701  Democracy  Boulevard.  .Suite  800. 
Bethesda.  MD  20802.  (301)  40l)-0r)()8, 
washahacilinudl. nih.gov. 

(Catalogue  of  l''ederal  Domestic  Assistance 
Program  Nos.  03.840.  Arthritis. 
Musculoskeletal  and  .Skin  Diseases  Research. 
National  Institutes  of  I  lealth.  I II  IS) 

Dated:  |annarv  30.  2013. 

(dirolyii  Hauin, 

Program  Amdvst.  Office  ofPedend  Advisorv 
(Committee  Policy. 

Il'K  Doc.  2013-02517  Filetl  2-5-13:  8:45  mill 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuunt  to  soction  l()(d)  of  the 
Fodonil  Advisory  (iomniittoc  y\ct,  as 
iinunidod  (5  IJ..S.G.  A])]).),  notice  is 
hereby  given  of  the  following  meeting. 

The  meeting  will  he  clo.sed  to  the 
jiuhlic  in  accordtmee  with  the 
jirovisions  set  forth  in  sections 
552l)(c)(4)  and  552h(c)((i),  Title  5  II..S.G.. 
as  amended.  The  grant  apjiliciitions  and 
the  disciKssions  could  di.si:lose 
confidenti.il  trade  .secrets  or  commercial 
pro])erty  such  as  patentable  material, 
and  jiersonal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  con.stitute  a  clearly  unwarranted 
invasion  of  personal  jirivacy. 

\’ame  of  (Committee:  National  Institute  of 
Ceneral  Medical  .Scienc:es  .Sjiecial  Em|)hasis 
Panel;  Clinical  Trial  (iohre. 

Date:  Pehruary  27.  2013. 

77me;8:3()  a.m.  to  ,t;(1(1  p.m. 

Agemkc'l'o  review  and  evaluate  grant 
apiilications. 

Place:  Marriott  (iourlyard  Chevy  Chase. 
.5.520  Wisconsin  Avenue,  (ihevy  (ihase.  MD 
20815. 

(Contact  Person:  Lisa  A.  Newman.  .SCiD. 
.Scientific  Review  Officer.  Office  of  .Scientific 
Review.  National  luslilnie  of  (Jeneral  Medical 
Sciences,  National  Instilutes  of  Health,  45 
(ienler  Drive.  Room  3As.l0K.  Bethesda.  MD 
20802-4874.  301-594-2704. 
ne\ymanla2@mail. nih.gov. 

((iaialogne  ol  Pederal  Domestic;  Assistance 
Program  Nos.  03.375.  Minority  Biomedical 
Research  Supiiort;  93.821.  Ceil  Biology  and 
Biophysics  Research;  !)3.850.  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.802.  Cenelics  and 
Developmental  Biology  Research:  93.88, 
Minority  Access  to  Research  (Careers:  ‘,13.90. 
.Special  Minoritv  Initiatives.  National 
In.slilutes  of  Health.  Ill I.S) 
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Ualiui:  liiiuiiirv  31.  2013. 

Malanii!  J.  CJray, 

Pr()}’i<ini  Aiuilysl.  Offica  of  hodcral  Advisory 
(iominitlao  Policy. 

IKK  Ooc.  Kilod  2-')- 1,3;  mill 

BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

U.S.  Customs  and  Border  Protection 

Relocation  of  Regulations  and  Rulings, 
Office  of  International  Trade 

agency:  U.S.  (ai.stoins  and  Border 
Protection,  Dejiartinent  of  Homeland 
Security. 

ACTION:  Notice  of  change  in  office 
location. 

SUMMARY:  Regulations  and  Rulings,  in 
the  Office  of  International  Trade,  of  the 
U.S.  Customs  and  Border  Protection 
(CBP)  is  relocating  its  office  from  the 
U.S.  Mint  Annex  Building  at  799  9th 
Street  N\V.,  Washington.  DC  to  90  K 
Street  NF.,  Washington,  DC  20229- 
1177.  All  correspondence  directed  to 
the  Regulations  and  Rulings,  Office  of 
International  Trade,  including  mailed 
comments  regarding  .section  102.5 
modifications  or  revocations,  should  he 
sent  to  the  new  address.  The  main  office 
phone  numher  remains  the  same. 

DATES:  l^fjdctiw  D(d(r.  Fehruarv  0,  2013. 
FOR  FURTHER  INFORMATION  CONTACT: 
jo.seph  W.  Clark,  Trade  and  Commercial 
Regulations  Branch.  Regulations  and 
Rulings,  Office  of  International  Trade, 
(202)  325-0118. 

SUPPLEMENTARY  INFORMATION: 

Background 

Regu  lations  and  Rulings.  Office  of 
International  Trade,  U.S.  Customs  and 
Border  Protection  (CBP)  is  relocating  its 
office  from  the  U.S.  Mint  Annex 
Building  at  799  9th  .Street  NW.. 
Wa.shington,  D(i  to  90  K  Street  NE., 
Washington,  DC  20229-1177.  All 
corresiiondence,  including  ruling 
riKiuests  ami  mailed  comments 
regarding  19  U.S.C.  1025  modifications 
or  revocations  (.sec  15)  CFR  177.12), 
shoidd  h(!  directed  to  the  new  address, 
as  follows:  Regulations  and  Rulings, 
Offic:e  of  International  Trade.  U..S. 
Customs  and  Border  Protection,  90  K  .St. 


NE..  (10th  Floor),  Wa.shington.  D(i 
20225)-!  177. 

After  Fehruarv  4,  2013,  anvone 
wishing  to  view  the  mailed  comments 
that  were  submitted  to  Regulations  and 
Rulings  in  respon.se  to  a  1025 
modification  or  revocation  (15)  CFR 
177.12)  j)uhlished  in  the  Federal 
Register  should  come  to  the  new  office 
location  specified  in  the  preceding 
paragraph.  It  is  highly  recommended 
that  a  person  first  call  Mr.  (oseph  (ilark 
at  (202)  325-0118  to  schedule  an 
a])]iointment  in  advance  to  view  the 
comments.  Plea.se  note  that  all  office 
phone  mnnhers  remain  the  same.  The 
main  office  phone  numher  is  202—325— 
0100. 

Dated;  )anuarv  3  1 , 201 3. 

Sandra  L.  Beil, 

Executive  Director,  Rcf’uhdions  and  Hidiiif’s. 
Office  of  International  I'rade. 

IKK  Doc.  2(U:{-()2.')4li  Filed  2-.'i-13:  H;4,t  ami 
BILLING  CODE  9111-14-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5683-N-12] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB  HUD 
Lead  Hazard  Control  Grantees 
Regarding  Their  Use  of  Healthy  Homes 
Supplemental  Funding 

agency:  Office  of  the  Chief  Information 
Offic.er.  HUD. 
action:  Notice. 

SUMMARY:  The  projiosed  information 
collection  reepurement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  reejuired  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  propo.sal. 

R(!(]uirements  for  notification  of  lead 
based  paint  hazard  in  federally-owned 
residential  properties  and  housing 
receiving  Federal  a.ssistance,  as  codified 
in  24  CFR  ])art  35. 

DATES:  Comments  Due  D(de:  Morcb  li. 
2013. 

ADDRESSES:  Interested  |)er.son.s  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  propo.sal  by  name  and/or  OMB 
ajijiroval  Numher  (2535)-New)  and 


should  he  sent  to:  HUD  Desk  Officer. 
Office  of  Management  and  Budget,  New 
Executive  Office  Building.  Wa.shington, 
DC  2()5()3;  fax;  2()2-35).5-58()(i.  Email; 
()inA_Suhmission@nmh.eoj).gov  fax: 
2()2-39.5-58()(). 

FOR  FURTHER  INFORMATION  CONTACT: 
Colette  Pollard.,  Re])ort.s  Management 
Officer,  QDAM.  Dejiartment  of  Housing 
and  Urban  Development,  451  Seventh 
.Street  .SW..  Washington.  DC  20410; 
email  Ciolette  Pollard  at 
Colette. PoIhn'd@lmd. now  or  telephone 
(202)  402—3400.  This  is  not  a  toll-free 
numher.  Copies  of  available  documents 
submitted  to  OMB  may  he  obtained 
from  Ms.  Pollard. 

SUPPLEMENTARY  INFORMATION:  This 
notice  informs  the  jnihlic  that  the 
Dejiartment  of  Housing  and  Urban 
Development  has  submitted  to  OMB  a 
re(]uest  for  ap])roval  of  the  Information 
collection  described  below.  This  notice 
is  soliciting  comments  from  members  of 
the  ])uhlic  and  affecting  agencies 
concerning  the  projiosed  collection  of 
information  to:  (1)  Evaluate  whether  the 
pro])o,sed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agenev,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency’s  estimate  of  the 
burden  of  the  propo.sed  collection  of 
information;  (3)  Enhance  the  (jualitv, 
utility,  and  clarity  of  the  information  to 
he  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  tho.se  who  are  to  respond:  including 
through  the  use  of  a])])ropriate 
automated  collection  teclmiciues  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
resjjonses. 

This  Notice  Also  Lists  the  Following 
Information 

'Pitle  of  Proposed:  Collection  of 
Information  from  HUD  Lead  Hazard 
Control  Crantijes  Regarding  Their  Use  of 
Healthy  Homes  .Supplemental  Funding. 

OMB  Approved  \hind)er:  2535)-New. 

Form  Numbers:  None. 

Description  oftbe  need  for  the 
information  and  proposed  use: 
Recinirements  for  notification  of 
leadhased  paint  hazard  in  federally- 
owned  residential  jiroperties  and 
housing  receiving  Federal  assi.stance.  as 
codified  'n  24  (',FR  part  35. 


Number  of 
respondents 

Annual 

responses 

X 

Hours  per 
response 

Burden 

hours 

Reporting  Burden  . 

.  80 

12 

32.75 

31,440 
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Total  Estim(iU‘d  Ihirden  Hours: 
31.440. 

Status:  New  collecliou. 

Aiilhority:  S(H:lic)n  3.507  ol  tlu:  Pii|)(M'\vork 
Kiuliiclion  Act  of  1005.  44  35.  :is 

Diiltnl:  liiiiiiai  v  30.  2013. 

(aiiette  Pollaril, 

Drpavtnu'ut  l{(•|)(ll^ls  .\I(in(i<^(siU‘nl  Oflicrr. 
Ofticv  at  the  ('.hirflnjanuatian  Of  Hear. 

IKK  I)<h:.  2in3-((2(i4(i  Filled  2-5-13:  K:4.5  ain| 
BILLING  CODE  4210-67-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5680-N-01] 

Federal  Housing  Administration  (FHA) 
Risk  Management  Initiatives:  Changes 
to  Maximum  Loan-to*Value  Financing 
Solicitation  of  Comment 

agency:  Ortice  oi  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Hoinniissioner.  HIM). 
action:  Notice. 


SUMMARY:  This  propo.sed  notice  would 
make  changes  to  the  loan-lo-value  (LTV) 
financing  available  to  (pialilied 
borrowers  ol  FI  lA-insnred  loans.  This 
notice  projioses  to  set  a  ‘1.5  percent 
inaxinunn  LTV  lor  Id  lA-insured  loans 
over  S(i2.5..5()(),  with  certain  exemptions. 
FHA's  annual  Fiscal  Year  2012  rejiort  to 
('.ongress  on  the  financial  .status  of  the 
FHA  Mutual  Mortgage  Insurance  Fund 
(MMIF.  or  Fund),  reported  a  decline 
from  Fiscal  Year  2011  in  the  Fund's 
statutorily  mandated  capital  reserve 
ratio  and  cited  FHA’s  decision  to 
continue  taking  steps  to  improve  the 
MMlF's  short-  and  long-term  outlook. 
HUD  has  determined  that  this  jjroj)osed 
change  to  the  LTV  rerjuirements  is 
necessary  to  improve  the  health  of  the 
MMIF.  while  ensuring  continued  access 
to  mortgage  credit  for  American 
families. 

DATES:  Coiunwiit  Due  Date:  March  8. 
2013. 

ADDRESSES:  Intiirested  persons  are 
invitiul  to  submit  comments  regarding 
this  notice  to  the  Regulations  Division. 
Office  of  Ueneral  Counsel.  Department 
of  Housing  and  Urban  Development. 

4.51  7th  Street  S\V..  Room  10270. 
Washington.  DC  20410-0500. 
Communications  mu.st  refer  to  the  above 
docket  number  ami  title,  fhere  are  two 
methods  for  submitting  public 
comments.  All  submissions  mu.st  refer 
to  the  above  docket  number  and  title. 

1.  Sid)uiissioii  of  (k)nuuents  by  Mail. 
Comments  may  be  submitted  by  mail  to 
the  Regulations  Division.  Office  of 


Ceneral  Coun.sel.  Dejiartment  of 
Housing  and  Urban  Developimmt.  451 
7th  Street  .SW.,  Room  10270, 

Washington,  DC  20410-0500. 

2.  Hlectrouie  Suhiuissiou  of 
Ciouuueuts.  Interested  pmsons  mav 
submit  comments  electronically  through 
the  Federal  eRulemaking  Portal  ;il 
WWW. regidations.gov.  HUD  strongly 
encourages  commenters  to  submit 
comments  electronically.  Flectroinc 
submission  of  comments  allows  the 
commenter  maximum  time  to  prepare 
and  submit  a  comment,  ensures  timely 
recei])t  by  HUD.  and  enables  HUD  to 
make  them  immediately  available  to  the 
public.  Comments  submitted 
electronically  through  the 
WWW. regidations. gov  Web  site  can  he 
viewed  by  other  commenters  and 
interested  members  of  the  public:. 
Commenters  should  follow  the 
instructions  jirovided  on  that  site  to 
submit  comments  (dectronit:ally. 

To  receive;  consideration  as  |)nl)lic 
connnenis,  coininents  nuist  Ice;  snhinilled 
tlirongli  OIK!  ol  till!  two  nuilliods  s|)(!cilie(l 
al)ov(!.  Again,  all  snlnnissions  nuisl  refer  to 
llu!  (locket  ninnlH!!'  and  title  of  tlu;  nil(!.  No 
Tdcsimila  Oommanis.  Facsimile  (FAX) 
coinm(;nts  an;  not  acceptahU;. 

Tuhlic  Inspection  of  Public 
(k)uuuents.  All  properly  .snl)mitt(!d 
comments  .md  communications 
submitted  to  HUD  will  he  available  for 
icublic  insjcection  and  copying  Indwcuni 
8  a.m.  and  5  p.m.  w(!ekdays  at  the  above 
address.  Duc!  to  scjcurity  measures  at  the 
HUD  Head(|uarters  building,  an  advance 
aicpointment  to  riiview  the  ])uhlic 
comments  mu.st  be  .scheduled  by  calling 
the  Rcigulations  Division  at  202-708- 
3055  (this  is  not  a  toll-free  number). 
Individuals  with  speech  or  hearing 
impairments  may  access  this  number 
via  TTY  hv  calling  the  toll-free  Federal 
Relay  Service  at  800-877-8330.  Copies 
of  all  comments  submitted  are  available 
for  inspection  and  downloading  at 
www.regulations.gov. 

FOR  FURTHER  INFORMATtON  CONTACT: 

Karin  Hill.  Diixictor,  Office  of  Single 
Family  Program  Development.  Office  of 
Housing,  De])artment  of  flousing  and 
Urban  Develojiment.  451  7th  .Stniet  SW., 
Room  0278,  Wa.shington,  DC.  20410; 
telephone  numher  202-708-^308  (this 
is  not  a  toll-free  numl)(;r).  Persons  with 
hiiaring  or  spiujch  impairm(!nts  may 
access  this  numher  via  'I’TY  by  calling 
the  toll-frei!  Fiideral  Relay  .Service  at 
800-877-8330. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

During  times  of  economic  volatility, 
the  FHA  has  maintaimul  its 
countercyclical  influence,  sujijiorting 


the  jirivate  siictor  when  acciLss  to 
housing  finance  ca])ital  is  othcirwi.se 
constraiiKid.  FHA  played  this  roh;  in  the 
r(!C(!nt  housing  crisis,  and  the  volume  of 
FHA  insurance  increased  rapidly  during 
the  housing  crisis  as  private  sources  of 
mortgage!  finance  retnxitiul  from  the 
market.  However,  the  growth  of  the 
MMIF  portfolio  over  the  piiriod  of  lime 
during  th(!  housing  crisis  has 
contributed  significantly  to  the 
jirojected  lo.sses  to.  and  a  corresponding 
decnxise  in  the  financial  soundness  of, 
the  Fund.  Consistent  with  the 
.Scicretary’s  responsibility  under  the 
National  Housing  Act  (12  U.S.C.  1701  et 
.seq.)  to  (msnre  that  the  MMIF  remains 
financially  sound.  FHA  has  taken  a 
numher  of  steps  to  imiirove  the  health 
of  the  Fund,  while  ensuring  continued 
access  to  mortgage  credit  for  American 
families. 

FHA’s  animal  Fiscal  Year  2012  report 
to  Congress  on  the  financial  status  of  the 
MMIF  reported  a  decline  in  the  Fund’s 
.statutory  capital  res(!rve  ratio  and  cited 
FHA’s  jdans  to  continue  taking  action  to 
im|n'ove  the  Fund’s  financial 
soundness.'  The  re])ort  (estimated  that 
implementing  a  numher  of  changes  to 
FHA  policy  since  200?)  has  inpn'oved 
the  economic  value  of  the  Fund  by  at 
least  .‘S20  billion.- 

11.  This  Notic:e — Proposed  Changes  to 
Maximum  LTV  for  Loans  in  Excess  of 
8025,500 

Although  the  steps  taken  since  200?) 
have  had  a  positive  effect  on  the 
financial  sonndne.ss  of  the  Fund,  the 
])rojecled  levels  of  default,  foreclosure, 
and  claims  within  the  existing  MMIF 
]K)rtfolio  and  a  numher  of  predicted 
economic  factors  have  resulted  in  a 
lower  .statutory  cajntal  reserve  ratio  for 
the  MMIF  for  Inscal  Year  2012 
compared  to  Fdscal  Year  2011.  In  order 
to  further  jnotcict  the  financial 
soundness  of  the  MMIF",  FHA  mu.st  be 
vigilant  in  monitoring  the  performance 
of  th(!  portfolio,  and  adjust  its  standards 
to  effectively  manage  financial  risk.  As 
a  result,  FHA  has  been  continually 
evaluating  its  portfolio  to  identify  and 
res]K)nd  to  risks  in  ways  that  benefit  the 
Fund  and,  ultimately.  consuiiKirs  and 
tax])ay(!rs.  During  its  evaluation,  FHA 
has  determined  that  the  MMIF  is  subject 
to  greater  risk  when  FHA  insures  loan 
amounts  in  excess  of  .$025,500.  In 
res|)onse  to  this  risk,  the  maximum  LTV 


'  U..S.  l)(!|)iirlnK!nl  ot  lloti.sing  iind  Urhim 
0(!V(!l()|)mi!iil,  .\nnuiil  lli!|)()it  to  ('.oii^nis.s  Kof^ardiiif; 
till!  .Stains  ot  IIk!  1'II,\  Mutual  Moitf’ajii! 

Iiisiiian(:(!  I'und.  Mscal  Yoar  21)12.  (I'lscal  2012 
Kopoi'l)  .Si!(!  hUj)://pnii(il.lmd.‘^ov/lnHli)orkil/ 
(toriiiiianls/ 

hudth)a?id=l‘12\tMII'umUtapCongl  I  Uil2.pdf 
^  Id.  at  .52. 
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will  he  limited  to  05  ])er(:ent  for  loans 
in  excess  of  ,S(i25,5()(). '  Id'V  limits  do 
not  include  the  addition  of  the  Up-Front 
Mortgage  Insurance  Freminm  (lll’’MIF).  ' 

(Certain  FllA-insnred  loans  will  he 
exempted  from  this  notice.  Loans  made 
pursuant  to  the  FHA  ,Streamline 
Refinance  without  an  apjjraisal 
program,  which  has  no  LTV  calcnlation, 
and  the  2()3(k)  R(ihahilitation  Mortgage 
Insurance  Program,  which  utilizes  two 
different  LTV  calcnlations  in  addition  to 
the  (x).st  of  im])rovements,  are  exem])ted. 
The  Secretary  may,  as  he  deems 
nece.ssary,  exempt  from  this  notice  loans 
from  other  programs  hv  jmhlishing  a 
Federal  Register  notice  for  cxnnment. 

III.  Solicitation  of  Public  (Comments 

F'HA  welcomes  comments  on  the 
propo.sals  set  forth  in  this  notice, 
including  whether  there  may  he 
additional  FHA  programs  that  should  he 
exempted  from  this  notice,  for  a  period 
of  30  calendar  days.  FHA  also  welcomes 
comments  on  the  (iconomic  eff(!cts  in 
the  ])roposals  .set  forth  in  this  notice.  All 
comments  will  ht;  considered  in  the 
develo])ment  of  the  Federal  Register 
notice  that  will  follow  this  proposed 
notice  and  that  will  estahlish  the 
maximnm  LTV  for  loans  over  a 
speiafied  amount.  'I’lu!  final  notice  will 
address  any  significant  i.ssnes  raised  hv 
the  public  comments,  and  may  include 
changes  to  the  LTV  recjnirements 
propo.sed  in  this  notice.  'I’he  final  notice; 
will  also  announce  the  effective  date  for 
the  LTV'  re(|uir(;ments. 

IV.  Knvironinental  Review 

This  notice  involves  discretionary 
(;.stahlishment  and  review  of  loan  limits 
which  do  not  constitute  a  development 
decision  affecting  the  ]jhvsical 
condition  of  specific  project  areas  or 
hnilding  sites.  Accordingly,  under  24 
Cl-'R  5().19(c)(h),  this  notice  is 
categorical Iv  excluded  from 
environmental  review  under  the 
National  Environmental  Poliev  Act  of 
1989  (42  U..S.C.  4321). 


■*/(/.  ill  17.  Till!  KHA  Actuiiriiil  Kiiporl  advisiis  that 
till!  inajoritv  olMlA  (inilnr.sonuints  havii  liistorit:iillv 
liiid  l.TV  ratio.s  aliova  !).t  porcaiit. 

■*  imn  Miindbook  4.1.'j,a.2.  (I.iindor'.s  (diido  to  tlio 
.Siii^li!  r’amily  Moit”af>(!  Insuraiico  I’rocos.s)  at 
(liiiptor  7,  piMliiiiiiiiH  to  Moii;.>ii<>o  Insuninco 
I’romiums.  nolos  tlial  in  most  ol'llin  MiA  inort“<i<;(! 
insuiimci!  pro”i'iims.  MiA  collocis  iin  UFMIl’  iind  iin 
iimuial  insuranc.o  promiiim.  wliich  is  colloctod  in 
monthly  inslidimonis.  Thololiil  MIA-insiirod  first 
mortga”!;  on  <i  proporty  is  limilod  to  UK)  porooni  of 
till!  appi'idsod  viduo  and  tlio  UFMIl’  is  riupiirod  to 
ho  incindod  within  thill  limit,  flowovor.  tho  UF'MII’ 
is  othorwiso  not  considorotl  whon  dolonniniii}' 
compliance  with  slatulorv  loan  limits  or  1,1  V  limits 
in  acicordanco  with  .Section  2l)3(d)  of  the  .National 
llousinn  Act.  .See  htlp://part(i].Uud.^ov/Flh\- 
HinuU)()()ks/(:ollo(:ti()ns/i:iirri!nt/pnnl/4155-2_7.p(ll 


llatml;  )<inuarv  30.  2013. 

(iarol  ).  (liilanli;, 

Assisidiil  SacraUm'  for  liousinp, — Fadcral 
I  lou  si  1 1  e  (ioinn  i  issioi  uu\ 

|FK  Dot:.  2in:t-t)2lili7  Filed  2-.')-l3:  SilS  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5500-FA-18] 

Announcement  of  Funding  Awards, 
HOPE  VI  Main  Street  Grant  Program, 
Fiscal  Year  (FY)  2011  and  2012 

AGENCY:  Office  of  the  A.ssistant 
S(;cretarv  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Annonneement  of  funding 
awards. 


SUMMARY:  In  accordance  with  .Section 
102(a)(4)(U)  of  the  Department  of 
Housing  and  Urh.m  Development 
Reform  Act  of  198t),  this  annonneement 
notifies  the  jiuhlic  of  funding  decisions 
made  hv  the  Dei)artment  in  a 
com])etition  for  funding  under  the  FY 
2011  and  FY  2012  (FY  2011-12)  Notice 
of  Funding  Avaihihility  (NOFA)  for  the 
HOPE  \H  Main  Street  Program.  This 
annonneement  contains  the 
consolidated  names  and  addresses  of 
the  award  recipients  under  s.iid  NOFA. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
(piestions  conct;rning  the  HOPE  \'I  Main 
.Street  Program  awards,  contact 
Lawrence  Unessin,  HOPE  V\  Main  Street 
Program  Mtmager,  Office  of  Pnhlic  and 
Indian  Housing,  Deijartment  of  flonsing 
and  Urban  Development,  451  7th  Street 
.S\V.,  Washington,  DC  2010,  email 
I(t\\r(;n(:d.gnd.ssin@hud.f>ov.  and 
telephone  (202)  402—2070.  Hearing  or 
.speech-imj)aired  individuals  may  access 
this  number  via  TTY  hv  calling  the  toll- 
free  Federal  Information  Relay  .Service 
at  (800)  877-8339. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  HOPE  VI  Mtiin  Street 
])rogr;nn  is  to  provide  grants  to  small 
communities  to  a.ssist  in  the 
rejuvenation  of  an  hi.storic  or  traditional 
central  hnsine.ss  district  or  “Main 
.Street”  area  hv  re])lacing  nnn.sed 
commercial  space  in  hnihlings  with 
affordable  housing  units.  The  objectives 
of  the  ])rogram  are  to  redevelop  Main 
.Street  areas;  ])re.serve  historic  or 
traditional  iirchitectnre  or  design 
features  in  Main  .Street  areas;  enhance 
economic  development  efforts  in  Main 
.Street  areas;  and  provide  affordable 
housing  in  Main  .Street  areas. 

The  FY  2011-12  awards  announced 
in  this  Notice  were  selected  for  funding 
in  a  NOFA  comjjetition  posted  on  the 


http://\\’\\  \v.dr(ints.dov  W'ch  site  on  June 
24,  2011.  Applicants  to  this  Notice  were 
eligible  for  awards  in  both  FY2011  and 
FY2012.  A])plications  were  scored  and 
.selected  for  funding  based  on  the 
.selection  criteria  in  that  notice. 

The  amount  allotted  to  fund  the 
flOPE  \^I  Main  .Street  grants  were  from 
a])pro])riations  for  .Section  24  of  the 
Housing  Act  of  1937,  as  amended.  The 
amount  allotted  for  FY2011  was 
.$500,000  and  the  amount  :illotted  for  FY 
2012  was  .$500,000.  for  a  total  of  $1 
million.  The  IKllT]  \'I  Main  .Street 
grantee  information  is  as  follows; 

Lily  of  El  Dorado,  K.S.  220  East 

First  .Str(;(;l.  P.U.  Ilox  7!)2.  El 


Dorado.  K.S  07042-2003  .  .$,500,000 

Town  of  Mayosvillo.  .SCL  24 
.South  Miiin  .Str(;(;t,  P.U.  Box 
45<).  Mayosvillo.  .SC  20104- 
9520  .  $500,000 


In  accortlance  with  .Section  102 
(a)(4)(C)  of  the  Department  of  Housing 
and  Urban  Development  Reform  Act  of 
1989  (103  .Stat.1987,  42  U.S.C.  3.545), 
the  Department  is  publishing  the  names, 
addres.ses,  and  amounts  of  the  2  awards 
made  under  FY  2011-12  HOPE  VI  Main 
.Street  NOFA. 

Sandra  H.  Ili;nri(|iii;/., 

Assistdiil  Sdcmldrv  (nr  Pdlilic  (did  Indidii 
I  lousing. 

|FK  Doc.  2in;t-02li(i,5  Filed  2-,5-i;t;  8:45  atiil 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5693-N-02] 

Implementation  of  the  Privacy  Act  of 
1974,  as  Amended;  Republication  to 
Delete  and  Update  Privacy  Act  System 
of  Records  Notifications 

agency:  Office  of  the  Chief  Information 
Officer.  HUD. 

ACTION:  Notice  Re])nhlications. 

SUMMARY:  Pursuant  to  the  Privacy  Act  of 
1974  (U..S.C.  552a(e)(4)),  as  amended. 
<md  Office  of  Management  and  Budget 
(OMB),  Circular  No.  A— 130,  notice  is 
hereby  given  that  the  Dejiartment  of 
Housing  and  Urban  Development 
(HUD),  Office  of  the  Chief  Information 
Officer  (OCIO)  republishes  in  the 
Federal  Register,  after  a  comprehensive 
review,  actions  for  27  of  its  ])rogram 
component  systems  of  records.  The 
revisions  implemented  under  this 
repiihlication  are  corrective  and 
iidministrative  changes  that  refine 
previously  pnhlished  details  for  each 
system  of  records  in  a  clear  and 
cohesive  format.  T’his  rejnihlication 
does  not  meet  the  threshold  criteria 
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e.stal)lislu!{l  by  the  Office  of  Management 
and  Budget  (OMB)  for  a  modified 
system  of  records  report.  A  more  detail 
descriptions  of  tfie  ))re.sent  systems  are 
repnbfislied  under  tliis  notice.  'I'liis 
notice  snjiersedes  tlu;  previously 
])nl)lisfi(ul  notices. 

DATES:  Hflhrtiw  Patn:  All  nn  isions 
included  in  tins  repnblication  are 
comj)lete  and  accurate  as  of  December 
14. 2012. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Robinson-Staton,  Ohief  Privacy 
Officer.  4.51  .Seventh  .Street  .S\V., 
Washington.  DC  20410  (Attention: 
Capitol  View  Building.  4tfi  Floor), 
telephone  number:  (202)  402-8073.  |The 
above  telephone  number  is  not  a  toll 
free  nninbers.)  A  telecommunications 
device  for  hearing-  and  speecli-impaired 
per.sons  (TTY)  is  available  by  calling  tbe 
Federal  Information  Relay  .Service's  toll- 
fnu*  telephone  number  (800)  877-8339. 
SUPPLEMENTARY  INFORMATION: 

Kepublication  To  Delete  and  Update 
Privacy  Act  Systems  of  Rec:ords 

.Subs(i(iuent  niviews  for  27  systems  of 
r(!cords  residted  in  an  update  to  17 
systems  of  records  and  deletion  of  10 
systems  of  records.  Final  analysis 
concluded  with  imphanenting  new 
coding  schemes  for  each  systems  of 
records:  in  an  effort  to  streamline  and 
|)resent  each  sy.stem  of  records  in  a 
coding  structure  that  easily  differentiate 
])rogram  sjjecific  sy.stems  of  records. 
These  notices  were  la.st  published  in  the 
Federal  Register  under  separate 
citations.  I’he  Federal  Register 
publications  and  citations  as.sociated 
with  eacli  notice  can  be  viewed  by  going 
to  the  Department's  Privat:y  Web  site.' 

Dvh^tad  Systf^ms — TIkj  10  systems 
deleted  by  this  re|)ubhcation.  and  their 
exi.sting  coding  structure  are  li.sted  as 
follows: 

1.  HlID/UPD-1  Rehabilitation  Loans 
Deliiujiient/Default  (Authority 
Dcdegated) 

2.  llUD/DFPT-15  Equal  (Dpj)ortunity 
Housing  Com])laints  (Data  Migrated) 

3.  HUD/DEPT-29  Rehabilitation 
Grants  and  Loans  Files  (Authoritv 
D(;legated) 

4.  lll)D/DEPT-42  Rent  .Subsidy 
I’rogram  Files  (Revoked) 

5.  HUD/H-8  Integrated  Di.sbnrsement 
and  Information  .System  (Revoked) 

0.  HUD/11-14  Interstate  Land  .Sales 
Registration  (Authoritv  Delegated) 

7.  HlID/PlH-07  Disaster  Information 
System  (Data  Migrated) 

8.  lillD/OlG— 3  Name  Indices  .System 
(Revokiul) 


'  l}ltp://i)nrlal.lni(l.<’uv/liii(li)(>i1al/Hl  ’D?sr(:=/ 
piofiraniollicas/cio/priuicv/pici/fucliiolirif/ 
SOnXs  h>l} 


9.  HUD/REAC-I  Tenant  Eligibility 
Verification  Files  (Revoked) 

10.  lllID/REAG-3  Quality  Assurance/ 
Quality  Gontrol  Admini.strative  Files 
(Revoked) 

V})(l(it(Hi  Svsiams — This  following 
notices  supersede!  the  previouslv 
published  notices.  The!  17  systems 
modified  by  this  nipublication  and  their 
new  coding  structure  is  list  (id  as 
follows: 

1.  GFO/FY.Ol  HlIDGcintral 
Accounting  and  Program  .Svstean 
(Pr(!viously  HUD/GFO-Ol )' 

2.  GF()/FY.02  Audit  Re.solution  and 
(Corrective  Action  Tracking  .Svstem 
(Pnn'iouslv  Ml)D/CFO-02) 

3.  GFO/FY.O'l  Line  of  (Credit  Gontrol 
.Systems  (Pniviously  Hl)D/(CF()-03) 

4.  (CF()/FY.04  Integrated  Automated 
Travel  Svstem  (Previouslv  IUlD/(CFO- 
04) 

5.  (CFO/FY.05  Personal  .Servic(!s  (Cost 
.Subsy.stem  (Previously  Hl]D/(CFO-05) 

0.  GFd/FY.OO  Financial  Data  Mart 
(Prciviouslv  Hl]D/(Cl’O-03) 

7.  GPD/DGHR.Ol  Relocation 
A.ssistance  F'ibis  (Prciviouslv  HUD/ 
(CPD^4) 

8.  FHEO/EGID.Ol  Title  Eight 
Automated  Paperless  Office  Tracking 
.System  (Pniviously  1  lUD/FHEO-OO) 

9.  (IDEl’COAJ.Ol  Ecpial  Employment 
()])])ortnnity  Management  Information 
Svstem  (PiHivionslv  ()DEE()-1) 

10.  GlG/GA.Ol  Ind(ii)(!ndent  Auditor 
Monitoring  Files  of  the  Officti  of 
Insptictor  (HlJD/()lG-03) 

1 1 .  OlG/GAP.Ol  Anto  Audit  of  the 
Office  of  Ins])ector  Gemiral  (1 IIJD/ 
OIG-05) 

12.  OlG/GFB.Ol  Hotline  Information 
Snb  System  (Pixiviously  HUD/OIG-2) 

13.  OlG/GIP.Ol  Investigative  Files  of 
the  Office  of  Inspector  General 
(Pniviously  HllD/OKS— 1) 

14.  OIG/G1P.02  Auto  Investigation  and 
(Case  Management  Information 
.Subsvstem  (Previouslv  HUD/OIG— 0) 

1 5.  PD&R/RPT.09  HUD  USER  File  for 
R(iS(iarch  Products,  .S(irvices  and 
Publications  (Pniviously  PDScR-O) 

1().  REA(C/PE.01  Track! ng-at-a-(jlance'‘ 
(Pniviously  HllD/PlH-OH) 

1 7.  REA(C/PE.()2  Efforts  to  Outcome 
Gase  Managenuiut  Tracking  .System 
for  DHAP-lke  (Prciviously  HUi)/PIH- 
08) 

rhese  systems  are  those  maintained 
by  HUD  that  inclmhis  j)(!rsonally 
identifiable  information  provided  by 
individuals  from  which  information  is 
retrievfid  by  a  name  of  uniejue  identifier. 
Tlu!  systciin  nivisions  encompa.ss  a 
wider  range  of  programs  and  services  in 
order  to  ])rovide  notification  of  a 
comprehensive  view  of  the 
Department's  data  collection  and 


management  practices.  Under  this 
repnblication,  the  Dcipartmcint  j)roj)oses 
to  update  17  Privacy  Act  sy.stems  of 
records,  delete  10  obsolete  systems  of 
riicords.  and  im])lement  a  mnv  coding 
structure  for  it  systems  of  riicords. 

This  re])ublication  allows  HUD  to 
organize  and  re-])nbhsh  u])-to-date 
information  for  iluise  systcans  of  nicords 
in  a  more  usiiful  format.  The  system 
modifications  and  deletions  incorporate 
Federal  privacy  recjuiiHinuiiits,  and  HUD 
policy  r(i(piirements.  The  Privacy  Act 
])rovides  certain  .sahiguards  for  an 
individual  against  and  invasion  of 
pciisonal  privacy  by  reciniring  Fcichiial 
agencies  to  protc^ct  records  contaimid  in 
an  ag(!ncy  system  of  rcicords  from 
unauthorized  disefijsure.  (insure  that 
information  is  current  for  its  intended 
use,  and  that  a(l(!(juat(!  sahiguards  are 
provided  to  prev(!nt  misuse  of  such 
information.  Additionally,  tbe  updates 
reflect  the  Department's  focus  on 
indu.stry  best  practices  in  prot(!cting  the 
)K!rsonal  privacy  of  the  individuals 
covered  by  each  system  notification. 

This  notic(!  for  (iach  syst(im  of  iHicords 
state  the  name  and  location  of  the 
Hicord  svstem,  the  authoritv  for  and 
manner  of  it  operations,  the  (;at(igori(!s 
of  individuals  that  it  covers,  tlui  tv])(!  of 
records  that  it  contain,  the  sources  of 
the  information  for  tho.se  records,  th(! 
routiiKis  uses  of  each  .systems  of  nicords, 
and  the  .system  of  records  (ixenqition 
typ(i.s.  In  addition,  (iach  notice  include 
the  husiiKiss  address  of  the  HUD 
officials  who  will  inform  intenisted 
])(!rson.s  of  the  procedures  whenihv  tluiv 
may  gain  access  to  and/or  r(!(jn(ist 
amendnuints  to  ((icords  |)(irtaining  to 
them.  The  routine  u.ses  that  apjily  to  this 
puhlication  are  reiterated  based  on  jia.st 
inihlication  to  ckiarly  communicate  the 
ways  in  which  HUD  continues  to 
conducts  some  of  its  business  jiracticris. 

.Since  the  repnblication  of  .system  of 
records  notices  does  not  meet  the 
thnishold  iHiquirements  for  new  or 
amended  system  a  rejiort  was  not 
.suhmitt(i(l  to  the  Office  of  Management 
and  Bu(lg(it  (OMB),  the  .Senate 
Gommitt(!(!  on  Homeland  .S(!curity  and 
Governmental  Affairs,  and  the  House 
Gommitt(!(!  on  G()V(!rnm(!nt  Reform  as 
instructed  hy  Paragraph  4c  of  Appendix 
1  to  OMB  Gircular  No.  A-13(),  “Federal 
Agencies  Responsibilities  for 
Maintaining  Records  About 
Individuals.''  )idv  25.  1994  (55)  FR 
37914). 

Prefatory  Statement  of  General  Routine 
Uses 

The  following  routine  u.s(is  apply  to 
(iach  system  of  nicords  notice  set  forth 
below  umkir  case  s])(icific 
circumstances.  The  Privacy  Act  allows 
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HUD  to  disclose  its  I’rivacy  Act  records 
in  the  following  manner  to  approjiriate 
agenci(;s,  entities,  and  persons  below  to 
the  extent  such  disclosures  are 
coin|)atihle  with  the  ])urj)ose  for  which 
the  record  was  collectcul,  as  set  forth  in 
the  attached  system  of  records 
notifications,  provided  that  no  routine 
use  specified  herein  shall  he  construed 
to  limit  or  waive  any  other  routine  use 
or  exem])tion  specified  either  herein  or 
in  the  text  of  the  individual  .system  of 
records  notice.  In  addition  to  providing 
that  aj)j)roval  is  obtained  from  the 
.system  manager,  only  after  satisfactory 
justification  has  been  ])rovided  to  the 
.system  manager,  records  may  he 
disclo.sed  as  follows: 

1.  To  a  recipient  who  has  })rovided 
the  agency  with  advance  adecpiate 
written  assurance  that  the  record  will  he 
used  solely  as  a  stati.stical  research  or 
rciporting  record,  and  the  record  is  to  he 
transfernHl  in  a  form  that  is  not 
individually  identifiable. 

2.  To  the  National  Archives  and 
Records  Admini.stration  (NARA)  and  the 
General  Services  Administration  (GSA) 
for  records  having  sufficient  historical 
or  other  value  to  warrant  its  continued 
pre.servation  by  the  United  States 
Government,  or  for  insjiection  under 
authority  of  Title  44,  Gha])ter  29,  of  the 
United  States. 

3.  'I’o  a  congressional  office;  from  the 
record  of  an  individual  in  r(;sponse  to 
an  iminiry  from  the  congressional  office 
made  at  tlie  reepiest  of  that  individual. 

4.  To  appro])riate  Federal,  .state,  local 
government,  or  person  ])nrsnant  to  a 
.showing  of  com])elling  circumstances 
affecting  the  health  or  safety  or  vital 
interest  of  an  individual  or  data  subject, 
including  assisting  such  agency(ies)  or 
organizations  in  preventing  the 
exj)osure  to  or  transmission  of  a 
communicahle  or  quarantinable  di.sease 
or  to  combat  other  significant  ])nhlic 
health  threats;  if  upon  such  disclosure 
ajjpropriate  notice  is  transmitted  to  the 
la.st  known  address  of  such  individual 
identify  the  health  threat  or  risk. 

.5.  3'o  a  c:onsnmer  n;i)orting  agency, 
when  trving  to  collect  a  claim  of  the 
Government,  in  accordance  with  31 
U.S.G.  3711(e). 

(i.  To  a])])ropriate  agencies,  entities, 
and  persons  when:  (a)  HUD  suspects  c)r 
has  confirmed  that  the  .security  or 
c:onfidentiality  of  information  in  a 
.system  of  records  has  been 
com])romi.sed;  (h)  HUD  has  determined 
that  as  a  result  of  the  suspected  or 
confirmed  comjiromise  there  is  a  risk  of 
harm  to  economic  or  pro])erty  interests, 
identity  theft  or  fraud,  e)r  harm  to  the 
security  or  integrity  of  systems  or 
j)rograms  (whether  maintained  by  HUD 
or  another  agency  or  (;ntity)  that  rely 


upon  the  compromised  information:  and 
c)  the  disclosure  made  to  such  agencies, 
entities,  and  per.sons  is  reasonably 
neces.sary  to  assist  in  connection  with 
HUD’s  efforts  to  r(;.s])ond  to  the 
snsp(;ct(;d  or  confirmed  compromise; 
and  pr(;vent.  minimize,  or  rem(;dy  such 
harm  for  pnrpo.s(;.s  of  facilitating 
respon.ses  and  remediation  efforts  in  the 
event  of  a  data  breach. 

GV/.se  Sp(H:ific  Actions.  In  addition  to 
the  di.sclosures  permitted  under 
subsection  (h)  of  the  Privacy  Act.  HUD 
may  disclose  information  contain(;d  in 
this  .system  of  records  without  the 
consent  of  the  subject  individual  if  the 
disclosure  is  com]3atihle  with  the 
purj)ose  for  which  the  record  was 
collected  under  the  following  routine 
uses  jji'ovided  that  approval  is  obtained 
from  the  system  manager  only  after 
satisfactory  justification  has  been 
])rovided  to  the  .system  manager:  HUD 
may  di.sclosnre  records  com|)atihle  to 
one  of  its  svstein  of  records  notices 
during  case  specific  circumstances, 
when  a])i)ropriate,  as  follows: 

7.  To  a])]jropriate  Federal,  state,  local, 
tribal,  or  governmental  agencies  or 
mnltilat(;ral  governmental  organizations 
responsihh;  for  investigating  or 
pros(;cnting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
HUD  determines  that  the  information 
would  assist  in  the  (;nforcement  of  civil 
or  criminal  laws. 

8.  To  third  jjarties  during  the  course 
of  a  law  enforcement  investigation  to 
the  extent  neces.sary  to  obtain 
information  pertinent  to  the 
investigation,  provided  disclosure  is 
aj)proj)riate  to  the  ])ro])er  ])erformance 
of  the  official  duties  of  the  officer 
making  the  disclosure. 

9.  To  a  court,  magi.strate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidenc:e.  including 
di.sclosnres  to  opposing  conn.sel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  .settlement 
negotiations  or  in  connection  with 
criminal  law  proceedings  or  in  response 
to  a  subpoena  or  to  a  prosecution 
reepiest  when  such  records  to  he 
released  are  specifically  approved  by  a 
court  provided  order. 

to.  To  appro])riate  F(;deral,  state, 
local,  tribal,  or  governmental  agencies  or 
multilateral  gov{;rnm(;ntal  organizations 
re.s])t)n.sil)le  for  inv(;.stigating  or 
])rosecnting  the  violations  of.  or  for 
enforcing  or  imjilementing,  a  .statute, 
rule.  r(;gnlation.  order,  or  license,  where 
HUD  determines  that  the  information 
would  assist  in  the  enforcement  of  civil 
or  criminal  laws. 

11.  To  third  parties  during  the  cour.se 
of  a  law  enforcement  investigation  to 


the  extent  necessarv  to  obtain 
information  pertinent  to  the 
investigation,  provid(;d  disclo.sure  is 
ajjpropriate  to  the  proj)er  performance 
of  the  official  duties  of  the  officer 
making  the  disclosure. 

12.  To  the  Department  of  justice  (DO)) 
when  .seeking  legal  advic:e  for  a  HUD 
initiative  or  in  res])onse  to  DO)’s  request 
for  the  information,  after  either  HUD  or 
DO)  d(;termine  that  such  information  is 
relevant  to  DO)’s  representatives  of  the 
United  States  or  any  other  comj)onent.s 
in  h;gal  proceedings  before  a  court  or 
adjudicative  body,  provided  that,  in 
each  case,  the  agency  also  determines 
prior  to  disclosure  that  disclosure  of  the 
records  to  the  DO)  is  a  use  of  the 
information  contained  in  the  records 
that  is  compatible  with  the  purpo.se  for 
which  HUD  collected  the  records.  HUD 
on  its  own  may  disclose  records  in  this 
.system  of  records  in  legal  j)roceeding 
before  a  court  or  administrative  body 
after  determining  that  the  disclosure  of 
the  records  to  the  court  of 
administrative  body  is  a  use  of  the 
information  contained  in  the  records 
that  is  compatible  with  the  pnrpo.se  for 
which  HUD  collected  the  records. 

13.  To  another  agency  or  to  an 
instrumentality  of  any  governm(;ntal 
jnristliction  within  or  under  the  control 
of  the  United  States  for  a  civil  or 
criminal  law  enforcement  activity  if  the 
activity  is  authorized  by  law.  and  if  the 
head  of  the  agency  or  instrumentality 
has  made;  a  written  r(;(jne.st  to  the  agency 
which  maintains  the  record  s])ecifying 
the  particular  portion  desired  and  the 
law  enforcement  activity  for  which  the 
rei;ord  is  .sought. 

14.  To  contractors,  grantees,  experts, 
consultants.  Federal  agencies,  and  non- 
Federal  entities  including  hut  not 
limited  to  state  and  local  governments, 
with  whom  HUD  has  a  contract,  service 
agre(;ment.  grant,  cooperative  agre(;ment 
with  the  Department  of  Housing  and 
Urban  Development  for  statistical 
analysis  to  advance  the  goals  of  the 
nation’s  federal  strategic  ])lan  to  prevent 
and  end  vet(;ran.s  homelessness.  'I'he 
records  mav  not  he  used  to  make 
ilecisions  concerning  the  rights, 
benefits,  or  privileges  of  specific 
individuals,  or  providers  of  services 
with  respect  to  homeless  veteran’s 
efforts. 

1.5.  To  HUD-|)aid  exj)ert.s  or 
consultants,  and  tho.se  und(;r  contract 
with  HUD  on  a  “need-to-know”  basis 
for  a  purpose  within  the  .sco])e  of  the 
pertinent  HUD  task  related  to  the.se 
systems  of  records.  This  acce.ss  will  he 
granted  to  an  HUD-paid  expert,  or 
consultants  of  contractor  and  their 
employees  by  a  system  manager  only 
after  .satisfactory  justification  has  been 
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provided  to  the  system  manager.  Acciiss 
shall  he  restricted  and  limitiul  to  only 
those  data  elements  and  di.sclosiir(;s 
considered  ndevant  to  accomplishing  an 
agency  rinu;tion. 

Ki.  To  other  Federal  agencies  or  non- 
Federal  entities  with  whom  llllD  has  an 
approved  comj)nter  matc:hing  (iHdrt. 
limited  to  onh  those  data  elements 
considered  relevant  to  determine 
eligibility  under  a  i)articular  henelit 
programs  administcned  hy  tho.se 
agencies  or  entities  or  hy  lllJD  or  any 
comjionent  thereof,  to  improve  ])rogram 
integrity,  and  to  collect  debts  and  other 
monies  owed  imd(!r  thos(5  programs. 

17.  To  contractors,  experts, 
consultants  with  whom  HUD  has  a 
contract,  service  agixuiimmt  or  other 
assignment  of  the  Department,  when 
nece.ssary  to  utilize  relevant  data  for 
piirpo.ses  of  te.sting  new  t(!chnology  and 
systems  designed  to  enhance  program 
operations  and  ])erformance. 

18.  To  contractors,  grantees,  experts, 
consultants.  Federal  agencies,  and  non- 
Federal  entities  inc:lnding  hut  not 
limited  to  state  and  local  governments, 
and  other  re.search  in.stitntions  or  their 
parties  imtities  and  their  agents  with 
whom  HUD  has  a  contract,  servict; 
agremnent.  grant,  cooptnative  agreement 
with  HUD.  when  nec(!s.sarv  to 
accomplish  an  agency  function  nilated 
to  a  system  of  records  for  tin;  j)nrposes 
of  statistical  analysis  and  research  in 
support  of  program  opmations. 
management,  performance  monitoring, 
evaluation,  risk  management,  and  i)olicy 
development,  or  to  otherwise  snj)port 
the  D(;])artment's  mission.  Records 
under  this  routine  u.se  may  not  he  used 
in  whole  or  in  ])art  to  make  decisions 
that  affect  the  rights,  benefits  or 
])rivileges  of  sjjecific  individuals.  The 
resnlts  of  the  matched  information  may 
not  he  disclosed  in  iilenlifiahle  form. 

19.  To  oth(;r  Federal  agencies  or  non- 
Federal  entities,  including  hut  not 
limited  to  state  and  local  government 
entities  with  whom  HUD  has  a  contract, 
.service  agreement,  grant,  cooperative 
agreement,  t)r  comj)uter  matching 
agreement  to  assist  such  agencies  with 
preventing  and  detecting  improper 
|)ayments.  or  frand.  t)r  ahu.se  in  major 
programs  administered  hy  the  Federal 
government,  or  abuse  hv  individuals  in 
their  operations  and  jirograms,  hut  only 
to  the  extent  that  the  information  is 
nece.ssary  and  relevant  to  j)revenling 
improper  payments  for  sm  vices 
rend(!red  umler  a  particular  Fiuleral  or 
non-huleral  benefits  programs  of  HUD  or 
any  of  their  components  to  verify  pre¬ 
award  and  pre-])avment  recpiirements 
prior  to  the  release  of  Federal  Funds. 


Aiithoritv:  .5  U-.S.C.  »H  .Slat.  42 

u.s.c. 

l)al(!(l:  janiiarv  2.1.  2012. 

Kevin  K.  Onoke, 

Dajjiilv (Jhief  Infornuition  Officer. 

The  Department  repnhlisluj.s  the 
following  .systcmis  of  records  uiKlat(;s. 

SYSTEM  OF  RECORDS  NO: 

CFO/FY.01 
SYSTEM  NAME: 

HUD  Central  Accounting  and  Program 
Sy.slem  (HUDCAPS.  A7.5). 

SYSTEM  LOCATION: 

HUD  Head(]uarters,  Washington.  DC 
20410  and  Hewlett-Packard  Data  Center, 
South  Charle.ston,  WV  25303. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Crant,  subsidy,  project,  and  loan 
recipients;  HUD  ])ersonnel:  vendors; 
hrokms;  bidders;  managers;  individuals 
within  Disaster  A.ssistance  Programs; 
Builders,  (hivelopers,  contractors,  and 
aj)])raisers;  suhjijcts  of  audits. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  the  following 
employee/veiulor  (non-employee) 
information:  Name!,  social  .securitv 
number,  address,  and  financial  data. 

Akso  included  are  funds  control  records, 
accounts  receivable  records,  ])urchase 
order  and  i:ontract  records,  travel 
records  including  orders,  vouchers,  and 
advances,  payment  voucher  recortls, 
(ie])o.sit  and  recei])t  records, 
dishursement  and  cancelled  check 
records,  and  financial  records. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Sec.  113  of  the  Budget  and 
Accounting  Act  of  1950  31  U.S.C.  Otia. 
(Pul).  L.  81-784);  Chief  Financial 
Officers  Act  of  ItttK);  Federal  Financial 
Management  Improvement  Act  of  1990; 
Housing  and  Community  Development 
Act  of  1987,42  U.S.C.  3543  authorizes 
HUD  to  collect  the  SSN. 

PURPOSE(S); 

These  records  are  an  integral  part  of 
HUDCAPS.  which  provides  an 
integrated  general  ledger  and  core 
accounting  for  the  De])arlment'.s  grant, 
subsidy,  and  loan  ])rogram.s.  The  general 
ledger  posts  and  maintains  account 
balances  for  all  financial  transactions 
recorded  in  the  subsidiary  systems. 
HUDCAPS  performs  core  accounting 
functions,  which  includes  hut  is  not 
limited  to  kee|)ing  track  of  all  payments 
to  individuals,  su])])orting  and 
documenting  expenses  incurred  in  the 


performance  of  official  agency  duties, 
accounting  for  goods  and  services 
rec:eive(l.  accounting  for  funds  paid  and 
received,  and  ])roce.ssing  travel 
authorizations  and  claims. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U..S.C. 
552a(h)  of  the  Privacy  Act.  HUD  may 
disclose  information  contained  in  this 
system  of  records  without  the  consent  of 
the  subject  individual  if  the  disclosure 
is  coinjiatihle  with  the  ])urpo.se  for 
which  the  record  was  collected  under 
the  following  routine  uses: 

1.  To  U.S.  Tri:a.surv — for  transactions 
such  as  dishursements  of  funds  and 
related  adjustments: 

2.  To  Internal  Revenue  Service — for 
reporting  ])ayment.s  for  goods  and 
services  and  for  reporting  of  di.scharge 
indebtedness: 

3.  To  any  other  Fcaleral  agency 
including,  hut  not  limited  to  the  Internal 
Revenue  Servic:e  (IRS)  i)ur.suant  to  31 
U.S.C.  372()A,  for  the  purpose  of 
effecting  an  administrative  off.set  against 
the  debtor  for  a  deliiKiuent  debt  owed  to 
the  U..S.  (iovernment  hy  the  debtor; 

4.  To  Federal  Agencie.s — for  the 
puri)ose  of  debt  collection  to  comi)lv 
with  statutory  reporting  retpiirements; 

5.  To  the  (ieneral  Service 
Administration’s  k'ederal  I’rocurement 
Data  System,  a  central  re])ositorv  for 
statistical  information  on  Covernment 
contracting,  for  j)urpose.s  of  ])rovi(ling 
l)uhlic  access  to  Covernment-wide  data 
about  agency  contract  actions: 

0.  To  consumer  re])orting  agencies: 
Disclosures  pursuant  to  5  U.S.C. 
552a(h)(12).  Di.sc:lo.sure,s  may  he  made 
from  the  system  to  consumer  reporting 
agencie.s  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1081a(il  or  the 
Federal  Claims  (Collection  Act  of  19()(). 

31  U.S.C.  3701  (a)(3)).  The  di.sclosure  is 
limited  to  information  nece.ssary  to 
e.stahlish  the  identity  of  the  individual, 
including  name,  soc:ial  securitv  numher, 
and  address:  the  amount,  status,  and 
history  of  the  claim,  and  the  agency  or 
])rogram  under  which  the  claim  arose 
for  the  sole  ])nr])o.se  of  allowing  the 
consumer  re])orting  agency  to  prepare  a 
credit  re])ort. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Electronic  files  are  .stored  on  magnetic 
taj)e/disc/(lrum.  There  are  no  paper 
records  that  are  maintained  for  this 
system. 
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RETRIEV  ability: 

Rcicords  are  retriev(;d  l)y  name,  social 
securitv  miniber,  scliediile  luinilier, 
r(!coi])t  nuinl)(!r,  vouchor  niiinhor,  and 
contract  iuiinl)or. 

SAFEGUARDS  EMPLOYED: 

All  nun  oinployoos  have  mulorgono 
hackgroimd  investigations.  HUD 
buildings  are  guarded  and  monitored  bv 
security  i)ersonnel,  cameras.  ID  checks, 
and  other  physical  security  measures. 
Access  is  restricted  to  authorized 
personnel  or  contractors  whose 
res])onsit)ililies  retjuire  access.  System 
users  must  take  the  mandatory  security 
awareness  training  annuallv  as 
mandated  by  the  Federal  Information 
Security  Management  Act  (FISMA). 

Users  miKst  also  sign  a  Rules  of  Behavior 
form  certifying  that  they  agree  to 
comi)ly  with  the  re(|uirements  before 
they  are  granted  access  to  the  system. 

RETENTION  AND  DISPOSAL: 

The  electronic  records  are  maintained 
indefinitely  and  destroyed  in 
accordance  with  schedule  20  of  the 
National  Arc;hives  and  Records 
Administration  General  Records 
Schedule  as  specified  in  HUD 
Handhook  2225.0  Records  Dis])osition 
Schedule  Apj)endix  14.  HUD  Handhook 
2228.1  Rec.ords  Disposition  Schedule 
Management  (Chapter  0,  and  HUD 
Handhook  2228.2  General  Records. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Ghief  Financial  Officer  for 
Systems,  Office  of  the  (ihief  Financial 
Officer,  De])artment  of  Housing  and 
Urhan  Development,  451  Seventh  Street 
SW..  Room  3100.  Washington,  DG 
20410. 

NOTIFICATION  AND  RECORD  ACCESS 
PROCEDURES: 

For  information,  assistance,  or  inquiry 
about  the  existence  of  records,  contact 
the  Privacy  Act  Officer,  Dejiartment  of 
1  lousing  and  Urhan  Development.  451 
Seventh  Street,  SW..  Room  4178. 
Washington,  DG  20410.  (Attention: 
Gapitol  View  Building.  4th  Floor). 
Provide  verification  of  your  identity  bv 
providing  two  jiroofs  of  official 
identification.  Your  verification  of 
identity  must  include  your  original 
signature  and  must  he  notarized.  The 
De])artment’s  rules  for  providing  acce.ss 
to  rcicords  to  the  individual  concerned 
appear  in  24  GFR  part  10. 

CONTESTING  RECORD  PROCEDURES: 

The  procedures  for  recpiesting 
amendment  or  correction  of  records 
appear  in  24  GFR  part  10.  If  additional 
information  is  needed,  contact; 

(i)  In  relation  to  contesting  contents  of 
records,  the  Privacy  Act  Offic(;r  at  HUD. 


451  Seventh  Street,  SW.,  Room  4178 
(Attention:  Gajntol  View  Building.  4th 
Floor),  DG  20410: 

(ii)  In  relation  to  api)eal,s  of  initial 
denials,  HUD,  Dejiartmental  Privacy 
A])])eal.s  Officer.  Office  of  General 
(ioun.sel,  451  Sevcaith  .Street,  .SW., 
Washington,  DG  20410. 

RECORD  SOURCE  CATEGORIES: 

These  records  contain  information 
obtained  from  the  indiyidual  who  is  the 
subject  of  these  records,  current  and 
former  HUD  em])loyee.s  seeking 
reimhur.sement  from  HUD  for  trayel 
expenses  personally  incurred  financial 
in.stitutions,  priyate  cor])oration.s  or 
other  business  ])artners,  and  Federal 
agencies. 

EXEMPTIONS  FROM  CERTAIN  PROVISIONS  OF  THE 

act; 

None 

SYSTEM  OF  RECORDS  NO.: 

CFO/FY.02 
SYSTEM  NAME: 

Audit  Resolution  and  Gorrectiye 
Action  Tracking  .System  (ARGA'T.S. 

Pl3(i) 

SYSTEM  LOCATION: 

HUD  Head(]uarters,  Washington,  DG 
20410  and  .South  (Charleston,  WV  25303. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

I  It  )D  1  l(!ad(|uarter.s.  Office  of  the 
In.sj)ector  (Ceneral  (GIG)  and  Field  Office 
Personnel:  subjects  of  audits. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  the  following 
client  information:  Name,  social 
.security  numher,  date  of  birth,  home 
address,  home  telejjhone  numher, 
j)er.sonal  email  address,  race/ethnicity, 
gender,  marital  status,  spouse  name, 
numher  of  children,  income/financial 
data,  employment  history,  education 
leyel,  medic;al  history,  and  disability 
information. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Federal  Managers  Financial  Integrity 
Act  of  l‘)82(Puh.  L.  97-255,  HR  1528); 
.Sec.  113  of  the  Accounting  and 
Auditing  Act  of  1950  (31  U.S.G.  88a). 
AR(CAT.S  has  been  designed  to  conform 
with  the  re(|uirement.s  of  the  Inspector 
General  Act  of  1978  as  amended  (5  U.SfC 
APP.  3),  Office  of  Management  and 
Budget  (OMB)  Gircular  A-5()  reyised 
“Audit  Follow-up”  and  OMB  (Circular 
A-133  “Audits  of  .States,  Local 
Goyernments,  and  Non-Profit 
Organizations.” 


PURPOSE(S); 

To  provide  an  imj)roved  tool  for 
management  planning  and  oversight  of 
corrective  actions  needed  to  address 
audit  recommendations  in  a  timely 
manner.  AR(CAT.S  tracks  HI  ID's  audit 
re.solution  i)roces.s. 

ROUTINE  USES  ARE  AS  FOLLOWS: 

In  addition  to  those  di.sclosures 
generally  permitted  under  5  U..S.(C. 
552a(h)  of  the  Priyacy  Act,  HUD  may 
disclo.se  information  contained  in  this 
system  of  records  without  the  con.sent  of 
the  subject  indiyidual  in  accordance 
with  its  discretionary  disclosures,  when 
such  disclosure  is  coinjiatible  with  the 
purijose  for  which  the  recoril  was 
collected.  Refer  to  this  notice  “Prefatory 
.Statements  of  General  Routine  Uses” 
section  for  a  description  of  these 
disclosures. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  electronic  files 
or  magnetic  tape/di.sc/drum.  Paper 
])rintout.s  or  original  input  documents 
may  he  stored  in  locked  file  cabinets  at 
1  lUD  or  as  imaged  documents  on 
magnetic  media. 

retrievability: 

Records  are  retrieved  only  by  tho.se 
who  have  the  authority  to  view  a 
specific  document  which  may  contain 
])er.sonally  identifiable  information. 
Lotus  Notes  security  is  based  on  roles 
and  (letermines  if  a  person  is  authorized 
to  view  a  document. 

SAFEGUARDS  EMPLOYED: 

All  HUD  employees  have  undergone 
hackgroimd  inyestigations.  HUD 
buildings  are  guarded  and  monitored  by 
.security  personnel,  cameras,  ID  checks, 
and  other  physical  security  measures. 
Acce.ss  is  re.stricted  to  authorized 
liersonnel  or  contractors  whose 
res])onsibilitie.s  reijuire  access.  .System 
users  must  take  the  mandatory  security 
awareness  training  annually  as 
mandated  by  the  Federal  Information 
.Security  Management  Ac:t  (FLSMA). 
U.sers  must  also  sign  a  Rules  of  Behavior 
form  certifying  that  they  agree  to 
comply  with  the  requirements  before 
they  are  granted  access  to  the  sy.stem. 

retention  and  disposal: 

The  electronic  records  are  maintained 
indefinitely  and  destroyed  in 
accordance  with  schedule  20  of  the 
National  Archives  and  Records 
Admini.stration  General  Records 
.Schedule.  Other  materials,  including 
hard  copy  jirintouts  derived  from 


Federal  Register/ Vol.  78,  No.  25 / Wednesday,  February  G,  201 3 /Not ices 


8357 


eloetronie  records  created  on  an  ad  hoc 
l)asis  for  rtderence  jjurposes  or  to  meet 
day-to-day  business  needs,  an;  l)iirned 
when  the  agency  determines  that  they 
are  no  longer  ncieded  for  administrative, 
legal,  audit,  or  other  operational 
|)nrposes. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  (diief  Financial  Officer  for 
Systems.  Office  of  the  Ohief  Financial 
Officer,  Dcipartment  of  Housing  and 
Urban  Develoj)ment.  451  Seventh  Street 
SW.,  Room  3100.  Washington.  IX; 

20410. 

NOTIFICATION  AND  RECORD  ACCESS 

procedures: 

For  information,  assistance,  or  iminiry 
about  the  existence  of  records,  contact 
the  Privacy  Act  Officer,  Department  of 
Housing  and  Urban  Development,  451 
.Seventh  Street.  SW.,  Room  4178. 
Washington.  DC  20410  (Attention: 
Capitol  Vdew  Building.  4th  Floor). 
Provide  verification  of  your  identity  by 
providing  two  proofs  of  official 
identification.  Yonr  verification  of 
iilentity  must  include  yonr  original 
signature  and  must  he  notarized.  The 
Department’s  rules  for  jiroviding  access 
to  records  to  the  individual  concerned 
appear  in  24  (d’R  jiart  10. 

CONTESTING  RECORD  PROCEDURES: 

The  jirocednres  for  reijnesting 
amendment  or  correction  of  records 
apjiear  in  24  CFR  part  10.  If  additional 
information  is  needed,  contact: 

(i.)  In  relation  to  conte.sting  contents 
of  records,  the  Privacy  Act  (Ifficer  at 
HDD,  451  Seventh  Street.  .SW..  Room 
4178  (Attention:  (Capitol  View  Building. 
4th  Floor),  (202)  402-8073Washington. 
DC  20410; 

(ii.)  In  relation  to  apjieals  of  initial 
denials.  HUD.  Departmental  Privacv 
Appeals  Officer,  Office  of  Ceneral 
Conn.sel,  451  Seventh  .Street.  SW.. 
Wa.shington,  DC  20410. 

RECORD  SOURCE  CATEGORIES: 

The.se  records  contain  information 
obtained  from  the  individual  who  is  the 
subject  of  the.se  records,  the  OKi.  and 
HUD  j)ersonnel  who  have;  access  to 
Lotus  Notes  and  have  a  specifically 
defined  role  in  the  system. 

EXEMPTIONS  FROM  CERTAIN  PROVISIONS  OF  THE 

act: 

None 

SYSTEM  OF  RECORD  CO.: 

CFO/FY.03 

name: 

Line  of  Credit  Control  .Sv.stems 
(L(X:C.S.  A()7). 


SYSTEM  location: 

HUD  Headcpiarters,  Washington,  IX; 
20410  and  .South  Charleston,  WV  25303. 
Refer  to  Appendix  II  for  comj)lete  fisting 
of  addre.sses. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM:  GRANTEES,  SUBSIDY  RECIPIENTS, 
PROJECT  RECIPIENTS,  COMMERCIAL  VENDORS, 
BUILDERS,  DEVELOPERS,  CONTRACTORS,  AND 
APPRAISERS. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  the  following 
em])lovee/vendor  information:  name, 
social  .security  numher.  hank  routing 
niunher,  and  de]K)sit  account  numher. 
Akso  included  are  funds  control  records, 
receivable  records,  contract  records, 
payment  voucher  records,  deposit  and 
receipt  records,  dishursement  and 
cancelled  check  records,  and  subsidiary 
ledger  records. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

.Sec.  113  of  the  Budget  and 
Accounting  Act  of  15)50  31  U..S.C.  GGa. 
(Pul).  L.  81-784).  The  Housing  and 
Community  Development  Act  of  15)87, 
42  U..S.C.3543  authorizes  HUD  to  collect 
the  SSN. 

PURPOSE(S): 

The  purpose  of  the  sv.stem  of  records 
is  to  proce.ss  and  make  grant,  loan,  and 
subsidy  disbursements.  IXXXkS  ensures 
that  ])ayments  are  made  in  a  timely 
manner  thus  achieving  efficient  cash 
management  practices.  Its  function  is  to 
create  accounting  transactions  with  the 
appropriate  accounting  classification 
elements  to  c:orreclly  record 
disbursements  and  collections  to  the 
grant/project  level  subsidiary. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES:  IN  ADDITION  TO 
THOSE  DISCLOSURES  GENERALLY  PERMITTED 
UNDER  5  U.S.C.  552A(B)  OF  THE  PRIVACY  ACT, 

HUD  MAY  DISCLOSE  INFORMATION  CONTAINED  IN 
THIS  SYSTEM  OF  RECORDS  WITHOUT  THE 
CONSENT  OF  THE  SUBJECT  INDIVIDUAL  IF  THE 
DISCLOSURE  IS  COMPATIBLE  WITH  THE  PURPOSE 
FOR  WHICH  THE  RECORD  WAS  COLLECTED  UNDER 
THE  FOLLOWING  ROUTINE  USES: 

1.  To  U..S.  Trea.surv — for  tran.sat:tinn.s 
.such  as  di.shiir.sements  of  funds  and 
related  adjustments; 

2.  To  Internal  Revenue  .Service — for 
re])orting  payments  for  goods  and 
services  and  for  reporting  of  discharge 
indehtedne.ss; 

3.  To  consumer  reporting  agencies; 
Disclosures  pursuant  to  5  U..S.(;. 
552a(h)(12).  Disclosures  mav  he  made 
from  the  system  to  consumer  re])orting 
agencies  as  defined  in  the  Fair  (Credit 
Reporting  Act  (15  U..S.C.  lG81a(f)  or  the 
Federal  Claims  Collection  Act  of  IDGG, 
31  U.S.C.  3701  (a)(3)).  The  disclosure  is 


limited  to  information  necessary  to 
establish  the  identity  of  the  individual, 
including  name,  social  security  numher, 
and  address;  the  amount,  .status,  history 
of  the  claim,  and  the  agenev  or  program 
under  which  the  claim  arose  for  the  sole 
pui'iio.se  of  allowing  the  consumer 
re|)orting  agency  to  j)re])are  a  credit 
re])orl. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Electronic  files  are  .stored  on  servers. 
Paper  printouts  or  original  input 
documents  are  .stored  in  locked  file 
cabinets  at  HUD  or  as  imaged 
documents  on  magnetic  media. 

RETRIEVABILITY: 

Records  are  retrieved  by  name,  social 
.sec:urity  numher.  schedule  numher, 
receipt  numher.  voucher  numher,  and 
contract  numher. 

SAFEGUARDS  EMPLOYED: 

All  HUD  employees  have  undergone 
background  investigations.  HUD 
buildings  are  guarded  and  monitored  by 
security  j)ersonnel,  c:ameras.  ID  chec:ks, 
and  other  physical  securitv  measures. 
Access  is  restricted  to  authorized 
l)er.sonnel  or  contractors  whose 
resi)onsil)ilitie.s  reciuire  access.  .System 
users  must  take  the  mandatory  security 
awareness  training  annually  as 
mandated  by  the  ITideral  Information 
.Security  Management  y\ct  (FLSMA). 
Users  mu.st  also  sign  a  Rules  of  Behavior 
form  certifying  that  they  agree  to 
comply  with  the  recpiirements  before 
they  are  granted  access  to  the  sv.stem. 

RETENTION  AND  DISPOSAL: 

The  electronic  records  are  maintained 
indefinitely  and  destroyed  in 
accordanc:e  with  sc:hedule  20  of  the 
National  y\rchives  and  Records 
Administration  Ueneral  Records 
.Schedule  as  sjjecified  in  HUD 
Handbook  2225.0  Records  Disposition 
.Schedule  Appendix  14,  HUD  Handbook 
2228.1  Records  Disj)osition  .Schedule 
Management  Chapter  5),  and  HUD 
Handbook  2228.2  General  Rec:ords. 
Other  materials,  including  hard  co])y 
])rintouts  derivecl  from  electronic 
records  created  on  an  ad  hoc  basis  for 
reference  ])ur])ose.s  or  to  meet  day-to- 
day  husine.ss  needs,  are  burned  when 
the  agency  determines  that  they  are  no 
longer  needed  for  administrative,  legal, 
audit,  or  other  operational  purposes. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Chief  Financial  Officer  for 
.Systems.  Office  of  the  Chief  k’inancial 
Officer.  Department  of  Hoiusing  and 
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Url)an  Development,  451  Seventli  Street 
SW.,  Room  3100,  Washington,  DC 
20410. 

NOTIFICATION  AND  RECORD  ACCESS 
PROCEDURES: 

For  iniormalion,  assistance,  or  impiiry 
about  the  existence  of  records,  contact 
the  Ihivacy  Act  Officer.  D(;partm(;nt  of 
Housing  and  Urban  Devcdopment,  451 
Seventli  Street,  SW.,  Room  4178, 
Washington,  DC  20410  (Attention: 
Capitol  View  Building,  4th  Floor). 
Provide  verification  of  your  identitv  hv 
providing  two  jiroofs  of  official 
identification.  Shmr  verification  of 
identity  must  include  your  original 
signature  and  must  he  notarized.  The 
D(;partment’s  rules  for  jiroviding  acce.ss 
to  records  to  the  individual  concerned 
appear  in  24  CFR  part  10. 

CONTESTING  RECORD  PROCEDURES: 

The  procedures  for  reciuesting 
amendment  or  correction  of  records 
appear  in  24  CFR  part  10.  If  additional 
information  is  needed,  contact; 

(i)  In  relation  to  contesting  contents  of 
records,  the  Privacy  Act  Officer  at  HUD, 
451  Seventh  Street,  SW.,  Room  4178 
(Attention:  Cajiitol  View  Building,  4th 
Floor),  Washington,  DC  20410: 

(ii)  In  relation  to  appeals  of  initial 
denials,  HUD,  Dejiartmental  Privacy 
A])peals  Officer,  Office  of  Ceneral 
Counsel,  451  Seventh  Street  SW., 
Washington,  DC  20410. 

RECORD  SOURCE  CATEGORIES: 

rhe.se  records  contain  information 
obtained  from  the  individual  who  is  the 
subject  of  these  records,  current  and 
former  HUD  personnel,  financial 
institutions,  private  cor|)orations  or 
business  partners,  and  Federal  agencies. 

EXEMPTIONS  FROM  CERTAIN  PROVISIONS  OF  THE 
ACT: 

None. 

SYSTEM  OF  RECORDS  NO.: 

CFO/FY.04 

NAME: 

Integrated  Automated  'Fravel  Svstem 
(lATS,  H18). 

SYSTEM  LOCATION: 

CFO  Accounting  Center  in  Fort 
Worth,  Texas  78102. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

HUD  reloc:ating  emj)loyees,  HUD 
System  Administrators,  HUD  Sy.stem 
Examiners. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  the  following 
employee  information:  name  (as  it 


appciars  on  government-issued  driver's 
license  or  passj)ort),  social  security 
nuinher,  home  address,  marital  status, 
spouse  name,  and  numher  of  children. 
The  records  in  this  .systcmi  include: 
vendor  ID  or  other  uniciue  0-digit 
numhers.  dishnrsements,  travel 
authorizations  (origin  and  destination  of 
relocation,  authorized  entitlements, 
dependent’s  names  and  dates  of  birth), 
and  payments  made  to  individual 
(amount  approved,  taxes  deducted, 
amount  ])aid  to  employee,  date  of 
])ayment). 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Sec.  113  of  the  Budget  and 
Accounting  Act  of  15)50  31  U.S.C.  88a. 
(Pul).  L.  81-784):  31  use  3511,  3512 
and  3523;  5  U.S.C.  Cha])ter  57.  The 
])ersonally  identifiable  information 
associated  with  lATS  is  needed  to 
compute  entitlements  ha.sed  on  41  CFR 
Chapter  302.  These  entitlements  are 
considered  to  he  taxable  by  IRS;  W-2's 
must  he  prepared  and  mailed  to 
employees  at  year  end.  The  Housing  and 
Community  Development  Act  of  15)87, 

42  U.S.C.3543  authorizes  HUD  to  collect 
the  SSN. 

PURPOSE(S): 

The  puri)ose  of  the  sy.stem  of  records 
is  to  plan,  authorize,  arrange,  process 
ami  manage  official  HUD  relocation,  to 
maintain  records  on  current  HUD 
em])loyees  who  are  reloc:ating  to  another 
office  location  within  HUD  and  have 
been  approved  for  relocation 
entitlements,  and  to  record  relocation 
dishucsements  in  order  to  compute  and 
rec;ord  taxes  and  W— 2s. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES. 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(h)  of  the  Privacy  Act,  HUD  may 
disclose  information  contained  in  this 
system  of  records  without  the  consent  of 
the  subject  individual  if  the  disclosure 
is  comi)atihle  with  the  purpose  for 
which  the  record  was  collected  under 
the  following  routine  uses: 

1.  To  IRS  and  the  SSA  to  generate 
(juarterly  5)41 's  and  annual  W-2’s  to 
fulfill  its  statutory  re])orting  of  wage  and 
income  re])orting  rerjuirements  to  IRS 
and  .SSA. 

2.  To  C.SA  in  the  form  of  invoices  to 
enable  the  C.SA  to  perform  po.st  audit  of 
the  invoices  j)aid  by  HUD  directly  to  the 
Household  Cood  .Shippers. 

3.  To  an  authorized  a])peal  or 
grievance  examiner,  formal  c:omplaints 
examiner,  equal  employment 
o])])ortunity  investigator,  arbitrator,  or 
other  duly  authorized  official  engaged 


in  investigation  or  settlement  of  a 
grievance,  complaint,  or  aj)peal  filed  by 
an  employee  to  whom  the  information 
])ertains.  If  HUD  denies  claims,  HUD 
em])loy(!es  can  apj)eal  to  the  C.SA 
Civilian  Board  of  Contract  Appeals. 

4.  To  Officials  of  labor  organizations 
recognized  under  5  U..S.C.  Chapter  71 
when  relevant  and  necessary  to  their 
duties  of  exclusive  representation 
concerning  personnel  jiolicies. 
practices,  and  matters  affecting  working 
conditions. 

5.  To  a  travel  .services  ])rovider  for 
hilling  and  refund  j)urposes. 

8.  To  a  carrier  or  an  insurer  for 
settlement  of  an  emjiloyee  claim  for  loss 
of  or  damage  to  ])ersonal  propertv 
incident  to  service  under  31  U..S.C. 

3721.  or  to  a  party  involved  in  a  tort 
claim  against  the  F'ederal  government 
resulting  from  an  accident  involving  a 
traveler. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Each  individual  relocatee  has  a  folder 
with  hard  copies  of  these  documents 
which  are  stored  in  secure  cabinets  in 
the  file  room  under  lock  and  key  within 
the  Travel  and  Relocation  Branch  Office 
in  Fort  Worth,  Texas.  Electronic  files  are 
supported  by  the  lllT.S  contract  on  a 
.server  phvsicallv  loi:ated  in  Uharleston, 
WV. 

retrievability: 

Records  are  retrieved  by  name  and 
.social  .security  numher. 

safeguards  employed: 

All  HUD  employees  have  undergone 
background  investigations.  HUD 
huihlings  are  guarded  and  monitored  by 
.security  ])er.sonnel.  cameras.  ID  checks, 
and  other  jihysical  security  measures. 
Access  is  restricted  to  authorized 
personnel  or  contractors  whose 
re.s])onsihilitie.s  reciuire  access.  System 
users  mu.st  take  the  mandatory  .security 
awareness  training  annually  as 
mandated  hv  the  Federal  Information 
.Security  Management  Act  (F'l.SMA). 
U.sers  mu.st  also  sign  a  Rules  of  Behavior 
form  certifying  that  they  agree  to 
comply  with  the  re(|uirement.s  before 
they  are  granted  acce.ss  to  the  svstem. 

RETENTION  AND  DISPOSAL: 

The  electronic  records  are  maintained 
indefinitely  and  destroyed  in 
accordance  with  schedule  20  of  the 
National  Archives  and  Records 
Administration  Ueneral  Records 
.Schedule  as  specified  in  HUD 
Handbook  2225.8  Records  Disposition 
.Schedule  Appendix  14.  HUD  Handbook 
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2228.1  Records  Disposition  Schedule 
Management  Chajiter  9.  and  HDD 
Handl)ook  2228.2  General  Records. 

Other  materials,  including  hard  copy 
printouts  derived  from  electronic 
records  created  on  an  ad  hoc  basis  for 
reference  pnrpo.s(!s  or  to  meet  dav-lo- 
tlay  husine.ss  needs,  are  burned  when 
the  agency  (fetcninines  that  they  are  no 
longer  needed  for  administrative,  legal, 
audit,  or  other  oi)erational  purposes. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

A.ssislant  Ghief  Financial  Officer  for 
Systems.  Off  ice  of  the  Ghief  Financial 
Officer.  Department  of  Housing  and 
Urban  f3evelo])ment.  4.51  Seventh  Street 
SW..  Room  3100.  Wa.shington.  DG 
20410. 

NOTIFICATION  AND  RECORD  ACCESS 

procedures: 

For  information,  assistance,  or  incpiiry 
about  the  existence  of  rei:ords.  contact 
the  I’rivacy  Act  Officer.  Dejiartment  of 
Housing  and  Urban  Development.  431 
Seventh  Street  SW..  Room  4178. 
Washington.  DG  20410.  (Attention: 
Gapitol  View  Building.  4th  Floor). 
I’rovide  verification  of  vour  identitv  fiv 
|)roviding  two  proofs  of  official 
identification.  Yonr  verification  of 
identity  must  include  your  original 
signature  and  iiinst  he  notarized.  The 
Dejiartment’s  rules  for  jiroviding  access 
to  records  to  the  individual  concerned 
appear  in  24  GFR  part  10. 

CONTESTING  RECORD  PROCEDURES: 

The  procedures  for  reijuesting 
amendment  or  correction  of  records 
apjiear  in  24  GFR  jiart  10.  If  additional 
information  is  needed,  contact: 

1.  In  relation  to  contesting  contents  of 
records,  the  l^rivacy  Ac;t  Gfficer  at  HUD. 
451  Seventh  Street  SW..  Room  4178 
(Attention:  Gapitol  View  Building.  4th 
Floor).  Washington.  DG  20410: 

2.  In  relation  to  appeals  of  initial 
denials.  HUD.  Dejiarlmental  Frivacv 
Appeals  Clfficer.  Off  ice  of  General 
G.onnsel.  451  Seventh  Street  SW.. 
Wa.shington.  DG  20410. 

RECORD  SOURCE  CATEGORIES: 

The.se  records  contain  information 
obtained  from  the  individual  who  is  the 
.subject  of  these  records,  the  documents 
created  from  this  information  to 
facilitate  the  relocation,  household 
goods  carriers,  and  document 
information  from  HUDGAFS. 

EXEMPTIONS  FROM  CERTAIN  PROVISIONS  OF  THE 

act: 


SYSTEM  OF  RECORDS  CO.: 

CFO/FY.05 

SYSTEM  NAME: 

Ber.sonal  .Services  Gost  .Subsystem 
(P.SGS.  A751). 

SYSTEM  LOCATION: 

HUD  f  feadcpiarlers  in  Washington.  IKi 
20410. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Gnrrent  and  former  HUD  em|)loyee.s. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  the  following 
employee  information:  name,  social 
security  number,  and  j)ayroll  costs.  Also 
included  are  HUD  organizational  code, 
pay  rate,  grade,  j)ay  and  leave  records, 
health  benefits,  debts  owed  to  the 
government  as  a  result  of  overpayment, 
refunds  owed,  and  time  and  attendance 
records. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

.Sec.  113  of  the  Budget  and 
.Accounting  Act  of  1950  31  U..S.G.  OOa. 
(Bub.  L.  81-784).  Public  l.aw  97-255. 
Financial  Inlegritv  Act,  31  U..S.G.  3512, 
authorizes  the  Department  of  Housing 
and  Urban  Development  (HUD)  to 
collect  alt  the  information  that  will  be 
used  by  HUD  to  i)rotect  data  from 
fraudulent  actions.  The  Housing  and 
Gomnumity  Develoj)ment  Act  of  lt)87, 

42  U..S.G.3543  authorizes  HUD  to  collect 
the  SSN. 

PURPOSE(S): 

To  obtain  jiayroll  costs  from  NFG.  a 
bureau  of  the  Department  of 
Agriculture.  Additionallv,  I’.SG.S 
converts  the  NFG  codes  to  HUD 
organizational  codes  and  transits  the 
converted  codes  and  payroll  costs  to 
HUD’s  Gentral  Accounting  and  Program 
System  (ffUDGAP.S)  for  accounting  of 
the  jjayroll.  l^.SG.S  is  necessary  since  it 
sends  HUD’s  payroll  costs  to  HUDGAl^S 
and  impacts  HUD's  financial  reporting 
to  the  Gffice  of  Management  and  Budget 
(OMB).  3’here  is  no  public  acce.ss  to  this 
system.  This  is  for  internal  use  only. 

The  system  has  8  users  with  update 
privileges. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U..S.G. 
552a(b)  of  the  l^rivacy  Act.  HUD  may 
disclose  information  contained  in  this 
system  of  records  without  the  consent  of 
the  suhjec:t  individual  in  accordance 
with  its  di.scretionarv  disclosnnis.  when 
such  disclosure  is  compatible  with  the 
purpose  for  which  the  record  was 


collected.  Refer  to  this  notice  ‘‘Prefatory 
.Statements  of  General  Routine  Uses” 
section  for  a  descrii)tion  of  these 
disclosures. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Flectronic  files  are  stored  on  servers. 
There  an;  no  ])a])er  records  that  are 
maintained  for  this  system. 

retrievability: 

Records  are  retrieved  bv  name,  social 
security  number,  and  HUD 
organizational  code. 

SAFEGUARDS  EMPLOYED: 

All  HUD  employees  have  undergone 
background  investigations.  HUD 
buildings  are  guarded  and  monitored  by 
.security  personnel.  t:ameras,  ID  checks, 
and  other  ])hysical  security  measures. 
Access  is  restricted  to  authorized 
personnel  or  contractors  whose 
resiionsibilities  recpiire  acce.ss.  .System 
users  imi.st  take  the  mandatory  security 
awareness  training  annually  as 
mandated  by  the  Federal  Information 
.Security  Management  Act  (FISMA). 

U.sers  nuLst  also  sign  a  Rules  of  Behavior 
form  certifying  that  they  agree  to 
comply  with  the  recpiirements  before 
they  are  granted  access  to  the  system. 

RETENTION  AND  DISPOSAL: 

'Hie  electronic  records  are  maintained 
indefinitelv  and  destroyed  in 
accordance  with  schedule  20  of  the 
National  Archives  and  Records 
Admini.stration  General  Records 
.Schedule  as  specified  in  HUD 
Handbook  2225.0  Records  Disj)osition 
.Si:hedule  Aj)pendix  14,  HUD  Handbook 
2228.1  Records  Disposition  .Schedule 
Management  Ghapter  9,  and  HUD 
Handbook  2228.2  General  Records. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Ghief  F’inancial  Officer  for 
.Systems,  Office  of  the  Ghief  Financial 
Officer,  De])artment  of  Housing  and 
Urban  Develo])ment.  451  .Seventh  .Street 
.SW.,  Room  3100,  Wa.shington,  DG 
20410. 

NOTIFICATION  AND  RECORD  ACCESS 
PROCEDURES: 

For  information,  assistance,  or  impiiry 
about  the  existence  of  records,  contact 
the  Privacy  Act  Officer,  De])artment  of 
Housing  and  Urban  Development,  451 
.Seventh  Street  .SW..  Room  4178, 
Washington,  D(]  20410.  (Attention: 
Gapitol  View  Building,  4th  Floor). 
Provide  verification  of  your  identity  by 
providing  two  proofs  of  official 
identification.  Sh)ur  verification  of 
identity  must  include  your  original 


None. 
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signature  ami  must  lx;  notarized.  Tlie 
D(!])artiueut’s  rules  for  providing  ac:(:(\ss 
to  records  to  the  individual  conc:erned 
appear  in  24  (]FR  ])art  18. 

CONTESTING  RECORD  PROCEDURES: 

'flu;  proctnlnres  lor  recjnesting 
amendment  or  correction  of  records 
a])pear  in  24  (3''R  part  Ki.  If  additional 
information  is  needed,  contact: 

(i)  In  relation  to  contesting  contents  of 
records,  the  Privacy  Act  Officer  at  HUD, 
451  Seventh  Street  SW..  Room  4178 
(Attention:  (iapitol  View  nnilding,  4th 
Floor),  Washington,  DU  2()41(): 

(ii)  In  relation  to  appeals  of  initial 
denials,  HUD,  Departmental  Privacv 
Appeals  Officer,  Office  of  Ueneral 
(Counsel,  451  Seventh  Street  SW.. 
Washington,  DC  20410. 

RECORD  SOURCE  CATEGORIES: 

These  records  contain  information 
obtained  from  official  ])er.sonnel  records 
of  emj)lovees. 

EXEMPTIONS  FROM  CERTAIN  PROVISIONS  OF  THE 
ACT:  NONE 

SYSTEM  OF  RECORD  CO.: 

CFO/FY.06 
SYSTEM  NAME: 

Financial  Data  Mart  (FDM,  A75R). 

SYSTEM  LOCATION: 

HUD  I  leachpiarters,  Washington.  DC 
20410  and  Hewlett-Packard  Data  (ienter. 
.South  (Charleston.  WV  25303. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

(hant,  subsidy,  project,  and  loan 
recipients;  HUD  ])ersonnel;  vendors; 
brokers;  bidders;  managers;  individuals 
within  Disaster  Assistanc;e  Programs: 
builders,  developers,  contractors,  and 
apj)raisers;  subjects  of  audits. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  the  following 
employee/vendor  (non-emplovee) 
information:  name,  social  security 
number,  address,  and  finam:ial  data. 
Also  included  are  funds  control  records, 
accounts  receivable  records,  purchase 
order  and  contract  records,  travel 
rec:ords  including  orders,  vouchers,  and 
advances,  jiayment  voucher  records, 
dej)osit  and  recei])t  records, 
di.shursement  and  cancelled  check 
records,  and  financial  records. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Sec.  113  of  the  Budget  and 
Accounting  Act  of  15)50  31  U.S.C.  OOa. 
(Pul).  L.  81-784);  Chief  Financial 
Officers  Act  of  1990;  The  Housing  and 
(iommunity  Develo])ment  Act  of  1987, 
42  U.S.(k3.543  authorizes  HUD  to  collect 
the  SSN. 


PURPOSE(S): 

To  allow  the  Department  decision 
makers  to  view  financial  data  in  desired 
report  format.  Financial  Data  Mart 
(FDM)  is  a  warehouse  of  data  extracted 
from  a  variety  of  the  Department’s 
financial  sy.stems  and  supported  bv  a 
number  of  (piery  tools  for  the  |)ur|)o,se 
of  improved  financial  and  |)rogram  data 
re])orting.  FDM  is  the  primary  reporting 
tool  iLsed  to  generate  internal  ad-hoc 
re])orts,  scheiiuled  event  driven  rejxirts, 
and  (pieries.  This  .system  supports 
program  area  managers,  budget  officers, 
and  management  staff  by  jiroviding 
centralized,  uniform  financial 
information,  event  driven  reports,  and 
an  ad-hoc  financial  analysis  tool. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  j)erniitted  under  5  U..S.C. 
552a(l))  of  the  Privacy  Act,  HUD  may 
disclose  information  contained  in  this 
system  of  records  without  the  consent  of 
the  subject  individual  in  accordance 
with  its  di.scretiouary  disclosures,  when 
such  disclosure  is  com])atil)le  with  the 
purpose  for  which  the  record  was 
collected.  Refer  to  this  notice  “Prefatory 
.Statements  of  Ceneral  Routine  U.ses” 
section  for  a  description  of  these 
disclosures. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Elec:tronic  files  are  stored  on  .servers, 
'fhere  are  no  ])aj)er  records  that  are 
maintained  for  this  system. 

retrievability: 

Records  are  retrieved  by  name,  social 
security  number,  home  addre.ss,  u.ser-id, 
deposit  account  number,  and  bank 
routing  number. 

SAFEGUARDS  EMPLOYED: 

All  HUD  em])loyees  have  undergone 
background  investigations.  HUD 
buildings  are  guarded  and  monitored  by 
security  ])er.sonnel.  c:ameras,  ID  checks, 
and  other  ])hysical  .security  measures. 
Ac;ce.ss  is  restricted  to  authorized 
personnel  or  contractors  who.se 
res])onsihilities  retpiire  access.  .Sy.stem 
users  must  take  the  mandatorv  .security 
awarene.ss  training  annually  as 
mandated  by  the  Federal  Information 
Security  Management  Act  (FhSMA). 
Users  must  also  sign  a  Rules  of  Behavior 
form  certifying  that  they  agree  to 
comply  with  the  recjinrements  before 
they  are  granted  access  to  the  system. 


RETENTION  AND  DISPOSAL: 

The  electronic  records  are  maintained 
indefinitely  and  destroved  in 
accordance  with  schedule  20  of  the 
National  Archives  and  Records 
Administration  Ceneral  Records 
.Schedule  as  specified  in  HUD 
Handbook  2225.0  Records  Disposition 
.Schedule  Aj)pendix  14,  HUD  Handbook 
2228.1  Records  Disposition  .Schedule 
Management  (’.hapter  9,  and  HUD 
Handbook  2228.2  Ceneral  Records. 

SYSTEM  MANAGER{S)  AND  ADDRESS: 

Assistant  (diief  Financial  Officer  for 
.Systems,  Office  of  the  Chief  Financial 
Officer,  Department  of  Housing  and 
Urban  Development.  451  .Seventh  .Street 
SW..  Room  3100,  Washington,  D(’ 

20410. 

NOTIFICATION  AND  RECORD  ACCESS 
PROCEDURES: 

For  information,  assistance,  or  inquiry 
about  the  existence  of  records,  contact 
the  Privacy  Act  Officer.  Department  of 
Housing  and  Urban  Develoj)ment.  451 
.Seventh  Street.  SW..  Room  4178, 
Washington,  DC  20410.  (Attention: 
Capitol  View  Building,  4th  Floor). 
Provide  verification  of  your  identity  by 
providing  two  proofs  of  official 
identification.  Your  verification  of 
identity  must  include  your  original 
signature  and  must  be  notarized.  'I’he 
De])artment’s  rules  for  ])roviding  access 
to  records  to  the  individual  concerned 

ai) pear  in  24  (d'R  ])art  10. 

CONTESTING  RECORD  PROCEDURES: 

The  procedures  for  requesting 
amendment  or  correction  of  rec:ords 

aj) pear  in  24  CFR  ])art  10.  If  additional 
information  is  needed,  contact: 

(i.)  In  relation  to  contesting  contents 
of  records,  the  Privacy  Act  (Ifficer  at 
HUD.  451  .Seventh  Street,  SW.,  Room 
4178  (Attention:  Capitol  View  Building. 
4th  Floor).  Washington.  DC  2()41(): 

(ii)  In  relation  to  appeals  of  initial 
denials.  HUD.  Departmental  Privacy 
Appeals  Officer,  Office  of  General 
Counsel.  451  .Seventh  .Street,  .SW., 
Washington,  DC  20410. 

RECORD  SOURCE  CATEGORIES: 

'I’hese  records  contain  information 
obtained  from  the  individual  who  is  the 
subject  of  these  records  and  Federal 
agencies. 

EXEMPTIONS  FROM  CERTAIN  PROVISIONS  OF  THE 
ACT: 

None 

SYSTEM  OF  RECORD  NO.: 

FHEO/EG1D.01 
SYSTEM  NAME: 

Title  Eight  Automated  Paperless 
Office  Tracking  .System  (TEAPOTs) 
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SYSTEM  LOCATIONS: 

Flectronic  Records  reside  on  III  ID 
Network  servers.  Location  is  2020 
Union  (larhide  Drive  Sooth  (diarleston 
\V(!.st  Vii-ginia  2.'j3()3-2734.  'I’he  Paper 
Records  are  located  at  tlie  otticc;  wliere 
die  investigation  originated  and  may 
also  he  Iranslmred  to  associated  area 
and/or  Regional  Oilices,  or  the 
1  leadiinarters  OUlce.  In  addition  to 
lIUD's  headipiarters  hnilding  located  at 
4.'il  Seventh  .Street  .S\V.,  Washington. 

DU  2071.').  IIUD  al.so  operates  Regional 
and  Field  Offices  locations  where 
TlvM’OTs  Privacy  Act  records  may  in 
some  cases  he  maintained  or  acce.ssed, 
including:  Haltimore  Ml);  Ho.ston.  MA; 
Pittsburgh.  PA;  Hartford.  (D’;  Richmond. 
VA:  New  York.  NY:  Newark.  Nfi 
Atlanta.  UA;  Hnffalo.  NY:  .San  )nan. 
Puerto  Rico:  Philadelphia.  PA: 

Loni.sville.  KY:  Miami.  FL:  Birmingham. 
AL:  Knoxville.  TN:  Green.shoro.  .S(]: 
(ihicago.  IL:  Ciolnmhns.  OH:  Detroit.  Ml: 
Minneapolis.  MN:  Milwaukee,  \V1: 
Indianapolis.  IN:  Cleveland.  OH: 
jackson  MS:  jack.sonville.  FL: 
Alhiupieripie,  NM:  Little  Rock.  AR: 
Houston.  TX:  Houston.  I’X:  Kan.sas  Citv. 
K.S:  .St.  Louis.  MO;  Omaha.  NE;  Denver. 
CO;  Fort  Worth.  TX:  New  Orleans: 
Oklahoma  City.  OK;  Honolnln,  HI; 
.Seattle.  \VA;  .San  Francisco,  CA:  Los 
Angeles.  (h\:  Portland.  OR:  Anchorage, 
AK.  Refer  to  A|)pendix  11  forcom|)lete 
address  listings. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Title  VIll  of  the  (avil  Rights  Act  of 
l‘)()8.  as  amended  hv  the  Fair  Housing 
Act  of  1988  (42  II.S.’C.  3()()1  et  .seq.). 

Title  Y1  of  the  (iivil  Rights  Act  of  1984 
(42  U..S.C.  .Sections  20()()d-2()()()d-7). 
.Section  .'504  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  791  et  .seep).  .Section  109 
of  Title  1  of  the  Housing  and  (a)mmnnitv 
Development  Act  of  1974  (42  U..S.C. 

.5301 -.'5321 ),  Title  11  of  the  American 
Disabilities  Act  of  1990  (42  U.S.C.  12101 
et  sec].).  Age  Discrimination  Act  of  1975 
(42  U..S.C.  .Sections  0101-107).  Title  IX 
of  the  Education  Amendments  Act  of 
1972(Title  20  U.S.C.  .Sections  1081- 
1088).  and  the  Architectural  Barriers 
Act  of  1908  (42  U.S.C.  4151  et  .seq.). 

PURPOSES: 

FHFO  TEAPOTS  is  the  system  that 
maintains  case  file  data  when  further 
investigation  is  warranted,  under  a  filed 
housing  di.scrimination  comi)laint.  This 
is  where  the  housing  discrimination 
com])laint  in(|uiries  and  case  files  are 
documented  and  stored  during  the 
investigation  jirocess.  Information  on 
the  t:omplainants  is  collected  on  a  case- 
hy-case  liasis  only  if  relevant  to  the 
particular  case.  The  origination  of  a 
compliant  begins  with  the  origination  of 


the  HUD  T’orm  903.  The  HUD  Form  903 
is  used  for  filing  discrimination 
complaints  ovea'  unfair  housing 
practices.  'This  form  is  available  in 
paper  and  on-line.  The  ])uhlic  may 
submit  a  HUD  Form  903  (a  housing 
discrimination  complaint  form)  via  tin; 
internet  or  by  mail.  HUD  Form  903 
collects  initial  |)otential  ca.se 
information  for  assessment  and  turns 
the  information  over  to  the  a])propriate 
regional  office  jurisdiction.  Information 
gathered  through  the  HUD  Form  903 
system  o])ens  an  imiuiry  with  FHEO 
that  is  explored  through  further 
disciKssion  between  FllEO  staff  and  the 
complainant.  These  discussions  gather 
additional  data  that  establish 
jurisdiction  and  determine  whether  or 
not  to  launch  an  investigation.  HDD's 
FHEO  also  use  these  records  within 
teapot's  to  monitor  the  quality  of  the 
investigations  performed  by  authorized 
non-Federal  agencies,  and  to  determine 
the  amount  these  agencies  should  be 
])aid  for  performing  the  investigating.  A 
paper  ca.se  file  that  includes  the 
information  tracked  in  TEAPOTS,  as 
well  as  additional  information,  is 
maintained  outside  of  TEAPOT.S. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  ])ersons  filing  a  housing 
disi;rimination  complaint  (known  as 
Comj)lainants)  and  their  rei)r(!sentatives: 
all  persons  and/or  organizations 
identified  by  Complainants  as  having 
committed  housing  ili.scrimination 
(known  as  Respondents)  and  their 
repre.sentatives;  all  those  investigating 
and  reviewing  the  housing 
disc:rimination  com])laint 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

All  ])er.sons  filing  a  housing 
di.scrimination  comi)laint  (known  as 
Complainants)  and  their  rejjresentatives; 
All  persons  and/or  organizations 
identified  by  (Complainants  as  having 
committed  housing  di.scrimination 
(known  as  Respondents)  and  their 
repre.sentatives:  All  lho.se  investigating 
and  reviewing  the  housing 
discrimination  com])laint.  Personal 
iidbrmation  which  is  generally 
maintained  in  TEAPOT.S  include:  Name 
of  (Complainant,  Respondent, 
Respondent  Organization,  Witnes.ses. 
and  (Comj)lainant's  or  Re.s])ondent's 
Re])resentative  (if  ap|)lic:al)le);  Home 
and  work  addre.ss  of  (Conq)lainant. 
Respondent  Organization,  and 
Re])resentative:  (Contact  number  for 
(Complainant,  Resjjondent/Respondenl 
Organization.  Witnesses,  and 
Repre.sentative.  Because  TEAPOT.S  is 
the  fair  housing  complaints  database,  it 
normally  maintains  the  following 


])er.sonal  information  of  the 
(Complainant,  other  aggrieved  parties 
information,  the  Re.s|)ondent.  and/or 
witnesses  based  on  the  issues  and  ha.ses 
of  what  is  alleged  in  the  complaint 
cases.  Also  included  is  race,  national 
origin,  di.sahilitv  (menlal/phvsical); 
family  status  (pnignancy.  families  with 
children  under  18):  religion  types  of 
personal  information,  documents  that 
may  he  maintained  and  found  in 
TEAPOT.S;  Letters  from  i)hy.sicians/ 
medical  records  (in  disability-based/ 
rea.sonahle  accommodation  claims): 
Rciiital  lease  agreements;  Financial  and 
loan  information  (in  fair  lending  ca.ses); 
Name,  age/date  of  birth  of  minor 
children,  and  number  of  dejjendents  (in 
family  status  ca.ses.  which  includes 
families  with  children  under  the  age  of 
18.) 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

In  addition  to  tho.se  di.sclosures 
generally  ])ermitt(!d  under  5  U..S.(C. 
552a(h)  of  the  Privacy  Act,  HUD  may 
disclo.se  information  contained  in  this 
.system  of  records  without  the  consent  of 
the  subject  individual  if  the  disclosure 
is  compatibh;  with  the  ])ur])ose  for 
which  the  record  was  collected  under 
the  following  routine  u.ses: 

1.  To  individuals  under  contract  to 
HUD  or  under  contract  to  another 
agency  with  funds  provided  by  HUD  for 
the  purpose  of  conducting  oversight  and 
monitoring  of  i)rogram  operations  to 
determine  com])liance  with  a])plicable 
laws  and  regulations,  and  FHEC 
rei)orting  recpiirements  (individuals 
])rovided  information  under  this  routine 
use  is  subject  to  Privacy  Act 
rcupiirements  and  limitation  on 
disclosures  as  are  applicable  to  HUD 
officials  and  em])loyee.s); 

2.  To  .State  and  local  agencie.s  Cnee 
certified  by  HUD  to  inve.stigate  and 
adjudicate  Title  Vlll  housing 
di.scrimination  complaints,  .State  and 
local  agencies  also  use  TEAPOTS  to 
ref:ord  investigation  information; 

3.  To  authorized  recpiestors  recpiesting 
relea.se  from  records  under  the  I'reedom 
of  Information  Act  (FOIA)  and  the 
Privacy  Act  recpiest:  and 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  SAFEGUARDING,  AND  DISPOSING  OF 
SYSTEM  RECORDS 

STORAGE; 

The  data  is  stored  on  the  TEAPOT.S 
])roduction  server,  and  the  reporting 
.server.  The  data  is  hacked  up  every 
night  to  ta])e  and  is  stored  at  the 
National  Archives  ami  Record 
Administration  on  a  (]D  for  permammt 
.storage,  when  applicable.  Manual 
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records  an;  stor(;(l  in  lockaljlo  tile 
cal)inets. 

retrievability: 

Records  are  retrieved  by  tile  number, 
(i()m])laint  name,  or  respondent  name. 

safeguards: 

A  U.ser  II)  and  pas.sword  are  n;(jnire(l 
tor  authentication.  Files  Rules  ol 
behavior  form  prior  to  being  granted 
.system  access.  'I’hese  rules  (;mphasize 
j)rivacy  ])rotections  of  the  ])ersonally 
identifiable  information  in  TEAPOTS. 
l\;rmi.ssion  restrictions  prevent 
imsolicit(;d  and  illicit  access  to  another 
r(;gion's  data.  Manual  recf)r(ls  are  stored 
in  lockable  file  cabinets:  computer 
facilities  are  secured  and  accessible  only 
by  authorized  personnel,  and  all  files 
are  .stored  in  a  secured  area.  Tec:hnical 
restraints  are  employed  with  regard  to 
accessing  the  com])uter  and  data  files. 

RETENTION  AND  DISPOSAL: 

The  retention  period  for  the 
information  in  TEAPOTs  is  maintained 
for  the  life  of  the  case  to  sni)i)ort  the 
activity  and  other  enforcement  activities 
that  may  become  related  to  the  ca.se. 
When  the  life  of  the  case  is  closed  (the 
case  is  no  longer  needeii  for 
administrative  or  reference  n.se,  or  to 
satisfy  ])reservation  re(juirements).  and  a 
final  determination  has  been  made  of 
the  case  r(;cords,  records  in  the  sy.stem 
are  maintained  in  accordance  with  the 
a])])roved  r(;cords  .schedule.  lllID's 
Records  and  Disposition  .Schedule 
Handbook  222.5.8.  Appendix  50.“ 
Historic  or  significant  investigation  files 
are  PERMANENT,  ])ending  appraisal  by 
NARA.  Elies  Transfers  are  made  to  the 
National  Archives  and  Records 
Administration  every  5  years,  when 
a])plicable  (Including  a  listing  of 
restricted  data  fields,  which  remain  in 
j)lace  30  years  after  which  a  final 
appraisal  is  condnc:ted. 

SYSTEM  MANAGERS  AND  ADDRESSES: 

Nina  B.  Aten,  Director,  ()ffic;e  of 
Information  Services  and 
Communications,  Fair  Housing  and 
Elpial  ()i)portnnity.  De])artment  of 
Housing  and  Urban  Develo])ment.  451 
.Seventh  .Street,  .SW.,  Room  5118, 
Washington,  DC  20410. 

NOTIFICATION  AND  RECORD  ACCESS 
PROCEDURES: 

Individuals  seeking  to  determine 
whether  this  sy.stem  of  records  contains 
information  about  them,  or  those 
.seeking  access  to  such  records,  should 
address  inquiries  to  Donna  Robinson- 
.Staton  (liief  Privacy  Officer. 


-  lill|)://|)()ilal.liu(l.{;()\71iii<l|)()i  tal/(lo(:imu!nls/ 
hii(l(l(K:?i(i=222.'j(ix.'jll.\nMH.p(ll 


D(;partment  of  Housing  and  Urban 
Develo])ment,  451  .Seventh  Street  .SVVl, 
Washington,  Dt:  20410  (Attention: 
Ca])itol  View  Building,  4"’  Floor). 

Provide  verification  of  your  identitv  bv 
providing  two  proofs  of  identification. 
Your  verification  of  iilentity  must 
include  your  original  signature  and 
must  be  notarized. 

CONTESTING  RECORD  PROCEDURES: 

The;  De])artment's  rules  for  contesting 
tlu;  contents  of  records  and  appealing 
initial  denials,  bv  the  individual 
concerned,  a|)pear  in  24  CFR  Part  18.  If 
additional  information  or  assistance  is 
needed,  it  mav  be  obtained  bv 
cc)ntacting: 

(i)  CONTESTINC  CONTENTS  OF 
RECORDS:  Dej)artment  of  Housing  and 
Urban  Develojnnent,  Chief  Privacy 
Officer,  451  .Seventh  .Street,  .SW., 
Washington,  DC  20410  (Attention: 
Ca])itol  View  Building,  4"'  Floor); 

(ii)  APPEALS  OF  INITIAL  HUD 
DETERMINATION.S:  In  relation  to 
conte.sting  contents  of  records,  the  HUD 
Departmental  Privacy  A])peals  Officers, 
Office  of  Ceneral  (ionnsel.  Department 
of  Housing  and  Urban  Development, 

451  .Sev(;nth  .Str(;et  .SW.,  Washington, 

DC:  20410. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  the 
record  subject. 

EXEMPTIONS  FROM  CERTAIN  PROVISIONS  OF  THE 

act: 

The  records  in  TEAPOTs  are 
maintained  for  use  in  civil  rather  than 
criminal  actions  and  are  prohibited  from 
disclosure  pursuant  to  exemption  5 
U..S.C.  552a  (d)(5)  of  the  Privacy  Act. 

SYSTEM  OF  RECORDS  NO.: 

ODEEO/U.01 
SYSTEM  NAME: 

E(|ual  Employment  Opjjortunity 
Management  Information  .Svstem 
(EEOMIS) 

SYSTEM  LOCATION: 

Department  of  Housing  and  Urhan 
Development,  HUD  451  .S(;venth  .Stre(;t 
.SW.,  Room  2112,  Washington,  DC 
20410;  the  Washington  National 
Records  Center,  4205  .Suitland  Road, 
Suitland,  Ml)  20748-8001;  and 
MicroPact,  1201)1  Worldgate  Drive, 

Suite  800,  Herndon,  VA  20170. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM:  PERSONAL  AND  EMPLOYMENT  RELATED 
DATA  ITEMS  ON  EACH  HUD  EMPLOYEE,  AND 
INFORMATION  ON  EEO  DISCRIMINATION 
COMPLAINT  PROCESSING  COVERING  BOTH  HUD 
EMPLOYEES  AND  APPLICANTS  FOR  EMPLOYMENT. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

'I'liis  sy.stem  contains  “.select(;d” 
per.sonal  information  on  each  employee. 
de])ending  on  the  employee's  type  of 
appointment  with  the  Department, 
including  the  employee's:  Full  Name, 
Uni(|ue  Identifier  (system  generated), 
Addre.ss,  Date  of  Birth,  Race,  .Sex, 
Disability  Status,  Pay  Plan.  Crade  and 
.Step,  Annual  .Salary,  Occupational 
Series.  Position  Title,  Organization 
Code,  C.SA  Location  Code.  Duty  .Station. 
Veteran  Preference.  Type  cjf 
Apjjointment,  Tenure  Croup,  Work 
.Sc;hedule,  Type  of  Employment,  FL.SA, 
Bargaining  Unit  Status,  Occupational 
Category,  Tvj)e  of  Position,  .Supervisorv 
.Status.  Position  Sensitivity,  Education 
Level,  Academic  Discijiline.  Year  of 
Degrei;.  .Special  Emj)loyee  Code.  .Sp(;cial 
Program  C.ode  Performanct;  Rating, 
Performance  Year.  Enter  on  Dutv  Date 
w/HUD,  Date  last  (hade  Promotion. 
Target  Crade.  and  Dat(;  (;nt(;red  Present 
Position.  The  EEO  Di.scrimination 
(x)mplaint  proce.ssing  portion  of  tlu; 
.system  contains  information  {)n 
com|)laint.s.  both  formal  and  informal, 
filed  by  HUD  employees  and  applicants 
for  employm(;nt.  The  information  in 
EEOMIS  includes,  but  is  not  limited  to: 
(Complainant's  Name.  Complaint  Type. 
Alleged  Di.si:riminating  Official,  Basis/ 
Issues.  Witnesses,  Related 
Correspondence,  Stejj-bv-.Stej) 

Processing  Record.  Final  Di.s])o.sition, 
and  Summary  of  Complaint 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  legal  bases  for  maintaining  the 
system  are:  Section  717  of  Title  \H1  of 
tile  (Civil  Rights  Act  of  15)84,  as 
amended,  to  ensure  enforcement  of 
Federal  eipial  employment  opportimitv 
policy  requires  Federal  agencies  to 
maintain  Affirmative  Employment 
Programs  a])j)ly  the  .same  legal  standards 
to  prohibit  di.scrimination  establi.shed 
for  private  em])lovers;  and  to  eliminate 
discrimination  that  (Congress  found 
i;xi.sting  throughout  the  Federal 
employment  system.  The  Rehabilitation 
Act  of  15)73,  as  amended,  reiiuired  the 
same  for  jiersons  with  di.sahilities;  the 
Uniform  Cuidelines  on  Employee 
.Selection  Procedures,  dated  8/78 
re(|uires  records  to  be  maintained  which 
allow  deteiininations  to  be  mach;  of  the 
impact  of  selection  procedures  on 
m(;mber.s  of  various  race,  sex  and  ethnic 
groups.  The  (Civil  .Service  Reform  Act  of 
15)78,  requires  Federal  agencies  to 
conduct  affirmative  recruitment  for 
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tho.se  occupations  and  grades  within 
their  work  force  in  which 
underrepresentation  of  women  and 
minorities  exists,  fitinal  Kmployment 
Opjiortimity  Commission  (ICFOC) 
Management  Directive  (Mil)  7t)2.  datcul 
12/7t)  re(]nired  that  Kedcnal  agencies 
develoj)  and  implement  information 
systems  tliat  provide  periodical  status 
reports  on  a  statistical  work  force 
profiles  and  on  affirmative  employment 
objectives.  Federal  Per.soinu!!  Manual 
(FPM)  Lett(!rs  720-4.  dated  1/80  and 
720-()  dated  10/80  established  broad 
instructions  and  procedures  for  the 
collection  of  race.  .sex.  and  ethnic  origin 
data  on  job  applicants. 

purpose: 

KEOMhS  is  an  internal  management 
information  system  used  to  monitor, 
evaluate,  and  report  the  effectixuiniss  of 
the  Dcipartment's  EEO/AE  Program. 
However,  all  EEOMKS  Users,  excluding 
those  in  the  Office  of  Departmental 
E(|nal  Employment  Opportunity,  have 
re.stricted  access.  Those  n.sers  cannot 
retrieve  individnally  identified  personal 
privacy  information.  Annually.  ODEEO 
jirocess  EkX)  (ionnseling.  and  pre-  and 
formal  complaints.  I'lns  information 
must  he  n'portcul  annnallv  to  the  EECKi 
and  mn.st  he  processed  in  comi)liance 
with:  EEOC.  Form  41)2  format:  EEOC 
Management  Directiv(!.s  lit)  71.5;  2‘) 
CFR  11)14:  the  Notification  &  f’ederal 
Employee  Anti-di.scrimination  and 
Retaliation  (NO  FEAR)  Act  of  201)2,  and 
HUD  jjolicies.  Additionally,  data  mn.st 
he  maintained  to  |)rovide  workforce 
profile  analyses  as  key  Departmental 
indicators  for  improving  utilization  of 
hnman  capital:  EEO  harrier 
identification  and  elimination:  tracking: 
management  and  reporting  under  Title 
VII.  and  obligations  under  the 
Rehabilitation  Act.  .Specific 
maintenance  recpiirements  are  necessary 
to  keej)  current  with  various  mandates 
from  the  EEO(i  and  other  Federal 
regulations. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  tho.se  di.sclosnres 
generally  j)ermitted  under  5  II..S.C. 
552a(h)  of  the  Privacy  .Act.  HUD  mav 
di.sclo.se  information  contained  in  this 
system  of  records  without  the  con.sent  of 
the  subject  individual  if  the  disclosure 
is  compatible  with  the  purpo.se  for 
which  the  record  was  collected  under 
the  following  routine  use: 

1.  To  another  federal  agency,  to  a 
i;ourl.  or  to  a  party  in  litigation  before 
a  court  or  in  an  administrative 
proceeding  being  conducted  by  a  federal 
agency  when  the  government  is  a  party 


to  the  judicial  or  administrative 
proceeding. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Limited  information  is  stored  in  a 
comi)uterized  database.  Hard  co])y 
records  are  maintained  in  a  sei:ured 
area,  in  locked  file  cabinets  to  which 
only  authorized  ODEEO  personnel  have 
access.  Any  hard  co])y  re]K)rts.  not  in 
statistical  format,  generated  from  the 
database  are  stored  in  a  .secured  office 
with  restricted  access.  Inactive  records 
are  transfer  to  the  HUD  Records 
Management  (ienter. 

RETRIEVABILITY: 

The  data  is  retrievable  by  any  of  the 
data  items  listed  under  “Categories  of 
Records  in  the  System.”  The  records  are 
retrievable  by  charging  party  name, 
employer  name  and  charge  number. 

safeguards: 

EEOMKS  is  a  LAN  based  computerized 
system  and  only  authorized  u.sers  have 
the  EEOMKS  icon  on  their  comi)uters.  In 
addition  to  the  icon,  only  those  users 
who  have  been  entered  into  El'iOMKS  as 
“authorized”  and  gain  access  through 
an  a.ssigned  a  password.  EEOMKS  access 
])asswords  are  assigned  and  entered  by 
the  designated  .System  Administrators 
in  ODEIX).  Limited  information  is 
stored  in  a  computerized  database.  All 
Pai)er  records  are  maintained  in  a 
secured  area  to  which  only  authorized 
personnel  have  acce.ss.  Access  to  and 
use  of  these  records  is  limited  to  tho.se 
|)ersons  who.se  official  duties  recpiire 
such  access.  The  ])remises  are  locked 
when  authorized  personnel  an;  not  on 
duty.  Access  to  computerized  records  is 
limited,  through  use  of  access  codes  and 
entry  logs,  to  tho.se  whose  official  duties 
recjuire  access.  Any  hard  co])y  re])orts, 
not  in  statistical  format,  generated  from 
the  database  are  stored  in  a  secured 
office  with  restricted  access. 

RETENTION  AND  DISPOSAL: 

All  records  (])a])er-ha.sed  and 
electronic)  are  dispo.sed  in  accordance 
with  HDD’s  Records  Disposition 
.Schedule  51. 2225.8  REV-1  .t:H(:-42. 

All  i)aper-hased  records  and  reports  are 
held  for  a  six  year  period  then  destroyed 
by  shredding.  Inactive  reconls  are 
transfer  to  the  HUD  Records 
Management  (ienter  and  destroyed  after 
the  retention  has  been  met.  Electronic 
records  that  meet  their  full  retention 
j)eriod  will  he  dispo.sed  of  in  accordance 
with  the  HUD’s  I'K  .Security  Hanilhook 
(2400.25),  pursuant  to  NKS'F  .SP  800-88, 
Media  .Sanitation  procedures. 


SYSTEM  MANAGER  AND  ADDRESS: 

Michelle  A.  (iottom,  Ac:ting  Director, 
Office  of  De])artmental  Ecpial 
Employment  Op])ortunity,  451  .Seventh 
.Street,  .SVV  Rt)om  #3124,  Washington, 

DU  20410. 

NOTIFICATION  AND  RECORD  ACCESS  PROCEDURE: 

f’or  information.  as.sistanc:e.  or  in()uirv 
about  the  existence  of  reconls,  contact 
the  Privacy  Act  Officer  at  the 
Department  of  Housing  and  Urban 
Development,  451  7th  .Street  .SW..  Room 
P8202,  Washington.  DU  20410,  in 
accordance  with  procedures  in  24  (iFR 
part  K). 

CONTESTING  RECORD  PROCEDURES: 

The  Department’s  rules  for  conte.sting 
the  contents  of  rec:ords  and  a])pealing 
initial  denials,  by  the  individual 
concerned,  a])])ears  in  24  (]p'R  part  10. 

If  additional  information  or  assi.stance  is 
needed,  it  mav  he  obtained  hv 
contacting: 

(i)  In  relation  to  conte.sting  contests  of 
records,  the  Privacy  At;t  Officer  at  the 
a])proj)riate  location,  the  Department  of 
Housing  and  Urban  Development.  451 
.Seventh  .Street  .SW.,  (Attention:  Uapitol 
View  Building,  4th  Floor),  Washington, 
DU  20410,  or 

(ii)  in  relation  to  a])])eals  of  initial 
denials,  the  De])artment  of  Housing  and 
Urban  Development,  Departmental 
Privacy  Ap])eals  Officer,  Office  of 
(ieneral  (Counsel,  451  .Seventh  .Street 
SW.,  Washington.  D(i  20410. 

RECORD  SOURCE  CATEGORIES: 

Initial  employee  j)ersonal  iidbrmation 
is  collected  when  first  ai)j)ointed  as 
HUD  employees  (i.e.  full  name,  date  of 
birth,  disability  status,  etc.).  Initial 
jKisit ion/employment  related 
information  for  each  em])loyee  is 
derived  from  the  tyi)e  of  appointment 
and  specific  position  (title,  series,  grade, 
organization,  duty  station,  etc.)  under/ 
for  which  they  were  hired.  Ujxlates  to 
information  on  current  em])loyees  are 
the  results  of  ])er.sonnel  actions  affecting 
(iinplovees  (i.e.  promotions, 
rea.ssignments,  etc.)  and  those  self- 
initiated  by  em])loyees  (i.e.  changes  in 
disability  status/medical  condition). 
Information  on  EEO  Discrimination 
Uomplaint  processing  is  collected  and 
entered  directly  into  liEOMKS  by 
ODIXX)  staff  as  complaints  are  filed  and 
processed. 

EXEMPTIONS  FROM  CERTAIN  PROVISIONS  OF  THE 

act: 

None. 
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SYSTEM  OF  RECORD  NO.: 

OIG-GA.01 

SYSTEM  NAME: 

independent  Auditor  Monitoring  Files 
of  the  OITiee  of  Ins])e(;tor  (leneral. 

SYSTEM  location: 

mil)  OIC  Head(]narters.  451  7th 
Street  SVV;  Washington  DC  and  field 
office  in  Cherry  Mill.  New  jersey.  Refer 
to  Appendix  11  for  complete  address 
listings. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM:  INDIVIDUALS  COVERED  ARE  NON- 
FEDERAL  INDEPENDENT  AUDITORS  WHO  HAVE 
CONDUCTED  AUDITS  OF  RECIPIENTS  OF  FEDERAL 
FUNDS  RECEIVED  UNDER  HUD’S  PROGRAMS.  AN 
INDEPENDENT  AUDITOR  IS:  (A)  A  LICENSED 
CERTIFIED  PUBLIC  ACCOUNTANT  OR  A  PERSON 
WORKING  FOR  A  LICENSED  CERTIFIED  PUBLIC 
ACCOUNTING  FIRM,  OR  (B)  A  PUBLIC  ACCOUNTANT 
LICENSED  ON  OR  BEFORE  DECEMBER  31,  1970, 

OR  A  PERSON  WORKING  FOR  A  PUBLIC 
ACCOUNTING  FIRM  LICENSED  ON  OR  BEFORE 
DECEMBER  31,  1970. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  consist  of  materials  generated 
in  connection  with  (piality  control 
reviews  of  the  working  i)a])ers  of 
independent  auditors,  including 
.standardized  chec;klists  for  evaluating 
an  indejiendent  auditor’s  work 
|)erformance.  Rlements  collected  will 
include  the  name  of  the  independent 
auditor  and  his  or  her  contact 
information  and  name  of  the  entitv 
audited.  The  remaining  information 
collected  generally  consists  of  ]Klfs  or 
copies  of  audit  work  jiapers. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  Insjiector  General  Act  of  1978.  5 
IJ.S.G.  App.,  recjnires  the  Inspector 
(General  to  assure  that  any  work 
performed  by  non-federal  auditors 
complies  with  the  auditing  standards 
established  by  the  Comptroller  General 
of  the  United  States  for  audits  of  federal 
establishments,  organizations,  ])rograms. 
activities  and  functions. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  tho.se  disclosures 
generally  permitted  under  snh.section  (h) 
of  the  Privacy  Act  of  lt)74,  5  II.S.G. 
552a(b),  records  may  also  be  disclosed 
routinely  to  other  users  under  the 
following  circumstances: 

1.  In  the  event  that  records  indicate  a 
violation  or  potential  violation  of  law, 
whether  criminal,  civil  or  regnlatorv  in 
nature,  the  relevant  records  may  he 
disclo.sed  to  the  appropriate  federal. 
State  or  local  agency  charged  with  the 
res})onsihility  for  investigating  or 
pro.secnting  such  violation  or  enforcing 


or  imiilementing  such  statute,  ride  or 
regulation. 

2.  Records  mav  he  di.sclosed  to  a 
congressional  office  in  response  to  an 
incpiiry  from  that  congressional  office 
made  at  the  recpie.st  of  the  individual 
who  is  the  subject  of  the  records. 

3.  Records  mav  he  disclosed  to  HUD 
contractors.  Public  Housing  Authorities 
or  management  agents  of  HUD-assisted 
housing  ])rojec:ts.  in  order  to  a.ssist  such 
entities  in  taking  or  defending  actions  to 
recover  money  or  property,  or  take 
personnel  actions  based  on  an  OIG 
investigation  or  audit,  where  such 
recovery  or  personnel  action  serves  to 
promote  the  integrity  of  the  programs  or 
o])erations  of  HUD. 

4.  Records  may  he  di.sclosed  during 
the  conr.se  of  an  administrative 
proceeding  where  HUD  is  a  party  to  the 
litigation  and  the  disclosure  is  relevant 
and  reasonably  nece.ssarv  to  adjudicate 
the  matter. 

5.  Records  may  he  di.sclosed  to  any 
source,  either  private  or  governmental, 
to  the  extent  nece.ssarv  to  elicit 
information  relevant  to  an  OIG 
investigation. 

(i.  Records  may  he  disclosed  to 
a])propriate  State  boards  of  acconntancv 
for  ])o.ssible  administrative  or 
disci])linarv  .sanctions  such  as  licen.se 
revocation.  The.se  referrals  will  be  made 
only  after  the  independent  auditor  has 
been  notified  that  the  OIG  is 
contem])lating  di.sclosnre  of  its  findings 
to  an  ajipropriate  State  hoard  of 
accountancy,  and  the  independent 
auditor  has  been  provided  with  an 
opjiortnnity  to  resjiond  in  writing  to  the 
OIG’s  findings. 

7.  Records  may  be  disclosed  to  DO) 
for  litigation  pnrjio.ses  a.ssociated  with 
the  representation  of  OIG  and/or  HUD 
before  the  courts. 

8.  Records  may  be  disclosed  to 
persons  engaged  in  conducting  and 
reviewing  internal  and  external  peer 
reviews  of  OIG  to  ensure  adecpiate 
internal  .safeguards  and  management 
procedures  exist  within  any  office  that 
had  received  law  enforcement 
authorization. 

9. In  the  event  that  these  records 
res])ond  to  an  audit,  inve.stigation  or 
review,  which  is  conducted  pursuant  to 
an  authorizing  law.  rule  or  regulation, 
and  in  particular  tho.se  conducted  at  the 
reipiest  of  the  PGIF  pursuant  to 
Executive  Order  12993,  the  records  may 
be  disclosed  to  the  PGIE  and  other 
federal  agem:ies.  as  necessarv. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  manually  in  file 
jackets  and  electronically  in  office 
automation  e(|nipment. 

RETRIEV  ability: 

Records  are  retrieved  by  manual  or 
computer  search  of  indices  containing 
the  name  of  the  individual  to  whom  the 
record  pertains  or  the  name  of  the 
entity. 

SAFEGUARDS: 

Records  are  maintained  in  locked  file 
cabinets  or  in  metal  file  cabinets  in 
secured  rooms  or  inemises  with  access 
limited  to  those  persons  whose  offic:ial 
duties  require  access.  Gompnter 
terminals  are  secured  in  controlled  areas 
which  are  locked  when  nnoccnpied. 
Access  to  automated  records  is  limited 
to  authorized  personnel  who  most  n.se 
a  jiassword  sy.stem  to  gain  access. 

RETENTION  AND  DISPOSAL: 

Retention  and  dispo.sal:  Retention  and 
disposal  is  in  accordance  with  Records 
Disposition  Schedule  3.  Item  79, 
A|)pendix  3,  HUD  Handbook  2225.8, 

Rev.  1.  Data  is  to  he  retained  for  10 
years.  Paper  records  shall  be  shredded 
or  burned.  Back  np  media  may  be 
overwritten  until  such  time  as  the  media 
is  no  longer  of  n.se;  then  it  .shall  be 
jiiirged.  All  other  electronic  media  shall 
lie  inirged  at  the  end  of  its  retention. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Inspector  General.  Office  of 
Management  and  Policy.  Office  of  the 
Inspector  General,  Dejiartment  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW..  Room  Number 
5254,  Washington.  D(i  20410. 

NOTIFICATION  AND  ACCESS  PROCEDURE: 

The.se  records  are  generally  exempt 
from  Privacy  Act  access.  The  System 
Manager  will  give  consideration  to  a 
request  from  an  individual  for 
notification  of  whether  the  .system 
contains  records  pertaining  to  that 
individual.  Rerpiests  may  be  made  to  the 
OIG  Office  of  Audit,  Attn:  FOIA/Privacv 
Ac:t  Office;  451  Seventh  Street  SW., 
Room  8280.  Washington,  DG  20410.  The 
procedures  for  reipiesting  access  to 
records  are  publicized  in  24  GFR  part 
2003. 

CONTESTING  RECORD  PROCEDURES; 

The  procedures  for  re(|nesting 
amendment  or  correction  of  records 
a])])ear  in  24  Gf’R  parts  18  and  2003. 

The  records  are  generally  exempt  from 
Privacy  Act  amendment  or  correction. 
However,  the  Svstem  Manager  will  give 
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consideration  to  a  reciuest  from  an 
individual  lor  amendment  or  correction 
of  records  pertaininj’  to  tliat  individual 
that  are  indextul  and  retrieved  hv 
reference  to  that  individnal’s  name. 
Re(|ne.sts  may  he  made  to  the  OKI  Office 
of  Audit.  Attn:  FOlA/l’rivacy  Act  Oflice; 
4.51  Seventh  Street  S\V..  Room  82t»t). 
\Yaslnn<>ton.  DO  2l)41t).  Tlie  ])rocednr(!s 
for  recinestin”  amendment  or  corniction 
of  records  are  publicized  in  24  (iFR  part 
2t)t):i. 

RECORD  SOURCE  CATEGORIES: 

The  OKi  collects  information  from  the 
subject  indejjendent  auditor,  lllID, 
anditees,  program  partici])ants. 
complainants  and  other  nongovernment 
.sources. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

This  sv.stem  of  records,  to  the  extent 
that  it  i;onsists  of  information  compiled 
for  the  ])nr])o.se  of  criminal 
invcistigations,  has  laum  exem])ted  from 
the  recjuirements  of  subsections  (c)(8). 

(d) (1).  (d)(2).  (e)(1).  (e)(2)  and  (e)(:i)  of 
tile  Frivacv  Act  jnirsuant  to  5  IJ.S.C. 
5ri2a(j)(2).  In  addition,  this  .system  of 
records,  to  the  extent  that  it  consists  of 
other  investigatorv  material  coinjiiled 
for  law  enforcement  purposes,  has  been 
eximipted  from  the  re{|uirements  of 
suh.sections  (c)(:i).  (d)(1).  (d)(2)  and 

(e) (1)  of  the  Privacy  .'\ct  inirsuant  to  5 
l)..S.(i.  552a(k)(2).  Finallv.  this  svstem  of 
records,  to  the  (ixtcmt  that  it  consists  of 
investigatorv  material  com])il(!d  for  the 
purpose  of  determining  suitability, 
eligibility,  or  tpialifications  for  Federal 
civilian  employment  or  Federal 
contracts,  the  release  of  which  would 
r(!V(!al  the  identity  of  a  .source  who 
furnished  information  to  the 
(lovernment  under  an  express  promise 
that  the  identity  of  the  source  would  he 
held  in  confidence,  has  been  exeinjited 
from  the  re(|uirements  of  sulxsection 

(d) (1)  of  the  Privacy  Act  inirsuant  to  5 
IJ.S.fi.  552a(k)(5).  Rules  have  been 
promulgated  in  accordance  with  the 
re(|uirement.s  of  5  D.S.C.  558(h),  (c)  and 

(e)  and  have  been  published  in  the 
Federal  Register. 

SYSTEM  OF  RECORDS  NO.: 

OIG/GAP.01 

SYSTEM  NAME: 

Auto  Audit  of  the  Office  of  Inspector 
(leneral. 

SYSTEM  location: 

HUD  ()l(i  Headciuarters.  451  Seventh 
Street  S\V:  Washington  Dfi,  Di.strict 
Offices,  and  Field  Offices  have  access  to 
the  dataha.se.  (Ho.ston,  MA;  New  York 
(iity,  NY:  Philadelphia.  PA;  Atlanta.  GA: 


Tamiia.  FL;  New  Orleans,  LA;  Kan.sas 
('.ity,  KS;  Ghicago,  IL;  Fort  Worth,  TX; 

Los  Angeles,  C'A:  .Seattle.  \VA.)  Refer  to 
Appendix  II  for  complete  address 
listings. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM; 

Individuals  covered  consist  of:  (1) 

HUD  program  jiarticipants  and  HUD 
employees  who  are  as.sociated  with  an 
activity  that  OK!  is  auditing  or 
reviewing;  (2)  re(]uesters  of  an  OIG  audit 
or  other  activity:  and  (8)  persons  and 
entities  performing  some  other  role  of 
significance  to  the  OIG’s  efforts,  such  as 
relatives  or  business  a.ssociates  of  HUD 
program  jiarticipants  or  employees. 
|)otential  witnesses,  or  ])ersons  who 
rejiresent  legal  entities  that  are 
c.onnected  to  an  OIG  audit  or  other 
activity.  The  .system  also  tracks 
information  pertaining  to  OKi  staff 
hamlling  the  audit  or  other  activity,  and 
may  contain  contact  names  for  relevant 
staff  in  other  agencies. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  consist  of  materials  compiled 
and/or  generateil  in  connection  with 
audits  and  other  activities  performed  hv 
OIG  staff.  These  materials  include 
information  regarding  the  planning, 
conduct  and  resolution  of  audits  and 
reviews  of  HUD  programs  and 
particijiants  in  those  ])rograms.  internal 
legal  assistance  recpiests,  information 
recpiesls,  res|)onses  to  such  reipiests, 
reports  of  fiiulings,  etc.  The  information 
consi.sts  of  audit  work  papers  which  are 
jidf  files  located  within  the  Auto  Audit 
database.  The  documents  are  filed 
according  to  their  puipose  and 
.secpience,  not  by  personal  identifiers. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  Insjiector  (General  Act  of  l‘)78  (5 
U.iS.G.  A])]).  8)  authorizes  the  lns])ector 
(General  to  conduct,  supervi.se  ami 
coordinate  audits  and  inve.stigations 
relating  to  the  programs  and  operations 
of  HUD,  to  engage  in  other  activities  that 
jiromote  economy  and  efficienc:v  in  the 
programs  and  operations  of  HUD,  and  to 
receive  and  investigate  complaints 
concerning  po.ssihle  violations  of  law, 
rules,  or  regulations,  or 
mismanagement,  gross  waste  of  funds, 
ahu.se  of  authority,  ora  substantial  or 
specific  danger  to  the  inihlic  health  or 
safety. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

in  addition  to  those  disclosures 
generally  ])ermitted  under  subsection  (h) 
of  the  Privacy  A{:t  of  1874,  5  U.S.Ci. 
552a(h),  records  may  also  he  di.sclosed 


routinely  to  other  users  under  the 
following  circumstances: 

1.  In  the  event  that  records  indicate  a 
violation  or  potential  violation  of  law, 
whether  criminal,  civil  or  regulatory  in 
nature,  the  relevant  records  may  he 
disclosed  to  the  appropriate  federal, 
state,  or  local  agency  chargml  with  the 
responsibility  for  investigating  or 
])rosecuting  such  violation  or  enforcing 
or  implementing  such  statute,  rule  or 
regulation. 

2.  Records  mav  he  di.sclosed  to  a 
congressional  office  in  respon.se  to  an 
inciuiry  from  that  congressional  office 
made  at  the  recpiest  of  the  individual 
who  is  the  subject  of  the  records. 

8.  Records  may  he  disclosed  to  HUD 
contrac;tors.  Public  Housing  Authorities 
or  management  agents  of  HUD-assi.sted 
housing  projects,  in  order  to  assist  such 
entities  in  taking  or  defending  actions  to 
recover  money  or  jiroperty,  or  take 
jiersonnel  actions  based  on  an  GIG 
investigation  or  audit,  where  such 
recovery  or  personnel  action  serves  to 
promote  the  integrity  of  the  jirograms  or 
operations  of  HUD. 

4.  Records  may  he  di.sclosed  during 
the  course  of  an  administrative 
proceeding  where  HUD  is  a  ])artv  to  the 
litigation  and  the  disclosure  is  relevant 
and  reasonably  necessary  to  adjudicate 
the  matter. 

5.  Records  may  he  disclosed  to  any 
.source,  either  jirivate  or  governmental, 
to  the  extent  necessary  to  elicit 
information  relevant  to  an  GIG 
investigation. 

(i.  Records  may  he  di.sclosed  to 
ap])ro])riate  state  hoards  of  accountancy 
for  ])ossil)le  administrative  or 
disci])linarv  sanctions  such  as  license 
revocation.  These  referrals  will  he  made 
only  after  the  independent  auditor  has 
been  notified  that  the  GIG  is 
contemjilating  disclosure  of  its  findings 
to  an  ajipropriate  state  hoard  of 
accountancy,  and  the  indejjendent 
auditor  has  been  provided  with  an 
opportunity  to  respond  in  writing  to  the 
(ilG’s  findings. 

7.  Records  may  he  di.sclosed  to  DGJ 
for  litigation  purposes  associated  with 
the  re])resentation  of  GIG  and/or  HUD 
before  the  courts. 

8.  Records  may  be  disclosed  to 
])ersons  engaged  in  conducting  and 
reviewing  internal  and  external  peer 
reviews  of  GIG  to  ensure  auditing 
.standards  ajijilicahle  to  Government 
audits  by  the  (Comptroller  General  of  the 
United  .States  are  applied  and  followed. 

8.  In  the  event  that  the.se  records 
respond  to  an  audit,  investigation  or 
review,  which  is  conducted  pursuant  to 
an  authorizing  law,  rule  or  regulation, 
and  in  jiarticular  those  conducted  at  the 
recpiest  of  the  PC'.IE  pursuant  to 
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Executive  Order  1205)3,  the  records  may 
1)1!  disclosed  to  the  ECIE  and  other 
federal  agencicis,  as  necessary. 

10.  Records  may  he  disclosed  to 
private,  state  or  Federal  lic;ensing 
authoriti(!s  or  hoards  regelating 
professional  services,  such  as 
a])praisers.  attorneys,  insurers,  or 
mortgage  brokers,  when  the  records 
reveal  conduct  related  to  activities 
associated  with  a  HDD  ])rogram  that  is 
a])])ro|)riate  for  ])ossihle  administrative 
or  disci})linary  .sanctions,  siu;h  as 
license  revocation. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  electronically  in 
office  automation  equipment  and 
manually  in  file  jackets. 

RETRIEV  ability: 

Records  are  retrieved  hy  c:omputer 
.search  of  the  Auto  Audit  software  hv 
reference  to  a  jiarticadar  file  numher. 

SAFEGUARDS: 

Records  are  maintained  in  a  .secaire 
computer  network,  and  in  locked  file 
cabinets  or  in  metal  file  cabinets  in 
rooms  with  controlled  ac;ce.ss. 

RETENTION  AND  DISPOSAL: 

Ret(!ntion  and  disposal:  Retention  and 
disposal  is  in  accordance  with  Records 
Disposition  Schedule  3.  Item  75). 
Appendix  3.  HDD  Handbook  222.5.8. 

Rev.  1.  Histciric  or  significant  audit  files 
are  PERMANENT.  ])ending  a])])rai.sal  by 
NARA.  All  other  case  files  are  to  he 
destroyed  10  years  after  the  audit  is 
clo.sed.  Records  shall  he  shredded  or 
burned.  Electronic  media  may  he 
overwritten  until  such  time  as  the  media 
is  no  longer  of  use;  then  it  shall  be 
])urged.  All  other  electronic  media  .shall 
l)e  purged  at  the  end  of  its  retention. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  lnspec:tor  General  for  Audit, 
Office  of  Audit,  Office  of  the  In.sj)ector 
General,  De])artment  of  Housing  and 
Drhan  Develo])ment,  451  Seventh  Street 
SW.,  Room  Numhcir  5254,  Washington. 
DC  20410. 

NOTIFICATION  AND  ACCESS  PROCEDURE: 

These  records  are  gen(!rallv  exempt 
from  Privacy  Act  access.  The  Sy.stem 
Manager  will  give  consideration  to  a 
r(!(iuest  from  an  individual  for 
notification  of  whetlun-  the  .system 
contains  records  pertaining  to  that 
individual.  Recpie.sts  may  he  made  to  the 
OIG  Office  of  Investigations,  Attn: 
T’OIA/Privacy  Act  Office;  451  Sev(!nth 
Street  SW.,  Room  8200,  Washington,  D(', 
20410.  The  procedures  for  nujiiesting 


access  to  records  are  publicized  in  24 
GER  part  2003. 

CONTESTING  RECORD  PROCEDURES: 

The  procculures  for  recpiesting 
aiiKindment  or  corr(!clion  of  records 
appear  in  24  GER  parts  10  and  2003. 

The  records  are  gen(!rally  exempt  from 
Privacy  Act  auuindment  or  corniction. 
How(!ver.  the  .System  Manager  will  give 
consid(!ration  to  a  iTuiuest  from  an 
individual  for  amendment  or  correction 
of  records  pertaining  to  that  individual 
that  are  indexed  and  retrieved  hy 
refer(!nce  to  that  individual’s  name. 
Recpiests  may  he  made  to  the  OIG  Office 
of  Inve.stigations,  Attn:  FOl A/Privacy 
Act  Office:  451  Seventh  .Street  .SW., 

Room  8200,  Washington,  DG  20410.  The 
])rocedures  for  recpiesting  amendment  or 
correction  of  records  are  ])uhlicized  in 
24  GFR  jjart  2003. 

RECORD  SOURCE  CATEGORIES; 

The  OIG  collei:ts  information  from  a 
wide  variety  of  sources,  including  from 
HDD,  other  federal  agencies,  the  General 
Accounting  Office  (GAO),  law 
enforcement  agencies,  program 
particij)ant.s,  subject  individuals, 
com])lainant.s,  witne.sses  and  other  non¬ 
governmental  sources. 

EXEMPTIONS  FROM  CERTAIN  PROVISIONS  OF  THE 
ACT: 

'This  .system  of  records,  to  the  extent 
that  it  consi.sts  of  information  c))m])iled 
for  the  ])urpose  of  criminal 
inv(!.stigations,  has  been  exem])ted  from 
the  recpiirements  of  subsections  (c)(3), 

(d) (1),  (d)(2),  (e)(1),  (e)(2)  and  (e)(3)  of 
the  Privacy  Act  pursuant  to  5  D.,S.(]. 
552a(j)(2).  In  addition,  this  sy.stem  of 
records,  to  the  extent  that  it  consists  of 
other  investigatory  material  compiled 
for  law  enforcement  pur])o.se.s,  has  been 
exempted  from  the  reqiurements  of 
subsections  (c:)(3),  (d)(1),  (d)(2)  and 

(e) (1)  of  the  Privacy  Act  pursuant  to  5 
D..S.G.  552a(k)(2).  Finally,  this  .system  of 
r(!cord.s,  to  the  extent  that  it  consists  of 
investigatory  material  compiled  for  the 
])urpo.se  of  determining  suitability, 
eligibility,  or  cpialifications  for  Fculeral 
c:ivilian  emi)loyment  or  Federal 
contracts,  the  release  of  which  would 
reveal  the  identity  of  a  sourc:e  who 
furnished  information  to  the 
Government  under  an  express  i)romise 
that  the  identity  of  the  source  would  he 
held  in  confidence,  has  been  exempted 
from  the  nupiirements  of  subsection 

(d) (1)  of  the  Privacv  Act  pursuant  to  5 
D..S.G.  552a(k)(5).  Rules  have  been 
j)romulgaled  in  accordance  with  the 
recpiirements  of  5  D..S.(k  553(h),  (c)  and 

(e)  and  have  b(!en  puhlishcid  in  the 
Federal  Register. 


SYSTEM  OF  RECORDS  NO.: 

OIG/GFB.01 
SYSTEM  NAME: 

Hotline  Information  .Sub  .Systcan. 

SYSTEM  location;  HUD  OIG  HEADOUARTERS, 
WASHINGTON,  DC. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  consist  of:  (1) 

HDD  program  particijiants  and  HDD 
(iinployees  who  are  subjects  of  hotline 
complaints  alleging  po.ssihle  violations 
of  law.  rules  or  regulations, 
mismanagement,  gross  waste  of  funds, 
abuse  of  authority  or  a  substantial  and 
s])(!cific  danger  to  the  public  health  and 
.safety;  and  (2)  HDD  employecis  and 
members  of  the  general  public  who  are 
complainants. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  consist  of  all  forms  and 
documentation  gemnated  hy  the 
comjilaint.  including  recommended  and 
final  disposition  of  the  matter. 
Information  collcuited  depends  on  the 
nature!  of  tlu!  complaint  hut  may  consist 
of  Names.  Addressexs,  Tele])hone 
Numl)(!r.s.  Place  of  Emplovinent.  Tvp(!s 
of  V(!hic:l(!,s.  Income,  and  Dat(!s  of  Birth. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

I'he  Inspector  Gcaieral  Act  of  15)78,  5 
D..S.G.  A])p.,  authorizes  the  Inspector 
General  to  conduct,  supervise  and 
coordinate  ac:tivities  that  jnomote 
c!Conomy  and  effic:iency  in  the  inograms 
and  operations  of  HDD.  and  to  rcuieive 
and  invcLstigate  complaints  concerning 
possible  violations  of  law,  ru!c:.s,  or 
regulations,  or  mismanagenumt,  gro.ss 
waste  of  funds,  abuse  of  authority  or  a 
substantial  and  spcu.ific  danger  to  the 
public  health  or  safety. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  tho.se  di.sclosures 
generally  permitted  under  sub.section  (h) 
of  the  Privacy  Ac:t  of  15)74.  5  D..S.G. 
552a(h),  records  may  also  he  disclo.sed 
routinely  to  other  users  under  the 
following  circumstances; 

1.  In  the  event  that  records  indicate  a 
violation  or  potential  violation  of  law, 
whether  criminal,  civil  or  regulatory  in 
nature,  tlu!  relevant  r(!cord.s  may  he 
disclo.sed  to  the  appro])riate  federal, 
state,  or  local  agenc:v  charged  with  the 
r(!spon.sihility  for  investigating  or 
prosecuting  such  violation  or  enforcing 
or  implementing  such  .statute,  rule  or 
regulation. 

2.  Rei’.ords  may  he  di.sclo.sed  to  HDD 
contractors.  Public  Housing  Authorities 
or  management  agemts  of  HDD-assisted 
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housing  projects,  in  order  tt)  assist  sucli 
entities  in  taking  or  defending  actions  to 
recov(;r  nioncn'  or  ])roperty,  or  take 
|)(‘r.sonnel  actions  based  on  an  ()l(i 
investigation  or  audit,  where  such 
recoverv  or  ])ersonnel  action  serv(;s  to 
promote  tlie  integrity  of  the  programs  or 
operations  of  1 11  ID. 

3.  Records  may  lx;  di.sclo.sed  during 
the  conr.sc!  of  an  administrative 
l)roc(H!ding  wliere  HDD  is  a  party  to  the 
litigation  and  the  disclosure  is  relevant 
and  reasonably  neces.sary  to  adjudicate 
the  matter. 

4.  Records  may  he  disclosed  to  anv 
source,  either  ])rivat(!  or  governmental, 
to  the  extent  necessary  to  elicit 
information  relevant  to  an  OID 
investigation. 

.5.  Records  may  he  di.sclosed  to 
appropriate  .state  hoards  of  accountancy 
for  possible  administrativ(!  or 
di.sciplinarv  sanctions  such  as  license 
revocation.  These  relerrals  will  he  made 
only  after  the  indepcmdent  auditor  has 
l)(!(!n  notified  that  the  ()l(i  is 
contemplating  disclosure  of  its  findings 
to  an  ap|)ropriate  state  hoard  of 
accountancy,  and  the  imlepcmdent 
auditor  has  Ixurn  ])rovided  with  an 
op|)ortnnity  to  respond  in  writing  to  the 
Old’s  findings. 

().  Records  may  lx;  di.sclosed  to  DO) 
for  litigation  purposes  ass(x:iat(xi  with 
the  repnisimtation  of  Old  and/or  HDD 
Ixdore  the  courts. 

7.  Records  may  he  disclosed  to 
|X!r.sons  engaged  in  conducting  and 
reviewing  internal  and  external  peer 
reviews  of  Old  to  ensure  adecpiate 
internal  safeguards  and  management 
j)rix:ednres  exist  within  any  office  that 
had  received  law  enforcement 
authorization. 

8.  In  the  event  that  these  records 
respond  to  an  audit,  investigation  or 
review,  which  is  conducted  pursuant  to 
an  authorizing  law,  rule  or  regulation, 
and  in  particnlar  those  conducted  at  the 
nxpHist  of  the  FdlE  pursuant  to 
Executive  Order  12893,  the  records  mav 
he  disclosed  to  the  RdlE  and  otlux' 
hxleral  agencies,  as  lujcessarv. 

8.  Records  may  he  disclosed  to 
ix'ivate.  state  or  Fixhxal  licensing 
antluxities  or  hoards  regnlating 
professional  services,  such  as 
appraisers,  attornevs.  insurers,  or 
mortgage  brokers,  when  the  records 
rev(!al  conduct  related  to  activities 
ass(x:iat(xl  with  a  HDD  program  that  is 
apj)ropriate  for  jiossihle  administrative 
or  discij)linary  sanctions,  such  as 
license  revocation. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

R(H:or(ls  are  .stonxl  electronically  in 
office  automation  (xpiii)ment. 

RETRIEV  ability: 

Records  are  r(!triev(xl  by  a  computer 
search  of  indiccLs  containing  the  name, 
home  address,  home  telephone  number, 
and  identification  ninnher  a.ssigned  to 
the  iiuliviilnal  to  whom  the  record 
pertains. 

SAFEGUARDS: 

Records  are  maintaimxl  in  secured 
rooms  or  premi.ses  with  access  limited 
to  those  per.sons  whose  official  duties 
rcxpiire  access.  Computer  terminals  an; 
secured  in  controlled  anxis  which  are 
locked  when  un(x;cn])ied.  Access  to 
automated  records  is  limited  to 
authorized  ])ersonnel  who  must  use  a 
pa.ssword  .system  to  gain  access. 

RETENTION  AND  DISPOSAL: 

Retention  and  disposal:  Retention  and 
disposal  is  in  accordance  with  R(x:ords 
Disposition  Sc:hedule  3,  Item  81, 
Appmidix  3,  HDD  Handbook  2225.8. 

Rev.  1.  Historic  or  significant 
investigation  files  are  PERMANEN'l'. 
])ending  a])praisal  by  NARA.  All  oth(!r 
case  files  an;  to  be  destroved  10  vcxirs 
after  the  ca.se  is  closed.  R(x:ords  shall  he 
shnxhhxl  or  bnriKxl.  Idectronic  media 
may  be  overwritten  until  such  time  as 
the  media  is  no  longer  of  use;  then  it 
shall  be  purged.  All  other  el(x:tronic 
media  shall  be  purged  at  the  end  of  its 
retention  j)eriod. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

A.ssi.stant  Inspector  (General.  Office  of 
Management  and  Policy.  Office  of  the 
Ins])ector  General,  De]iartment  of 
Housing  and  Drban  Development,  451 
Seventh  Street  SW.,  R(X)m  Numlxir 
5254,  Washington,  DC  20410. 

NOTIFICATION  AND  ACCESS  PROCEDURE: 

Records  an;  generally  (ixemj)t  from 
Privacy  Act  access.  'I'he  Sy.stem  Manager 
will  give  consideration  to  a  recpiest  from 
an  individual  for  notification  of  whether 
the  system  contains  reccx'ds  pertaining 
to  that  individual.  Rixpiests  mav  be 
made  to  the  OKI  Office  of  Management 
and  Policy,  Attn:  FOIA/Privacy  Act 
Office;  451  Seventh  .Streiit  .SW.,  Room 
8280,  Washington,  DC  20410.  The 
procixlures  for  re(pie.sting  access  to 
rec:ords  are  publicized  in  24  CFR  part 
2003. 

CONTESTING  RECORD  PROCEDURES: 

'I'he  procedures  for  recpiesting 
amendment  or  correction  of  records 
apj)ear  in  24  CP’R  parts  18  and  2003. 


The  records  are  generally  exempt  from 
Privacy  Act  amendment  or  correction. 
However,  the  .Svstem  Manager  will  give 
consid(!ration  to  a  rixpie.st  from  an 
individual  for  anxmdment  (X'  corr(x:tion 
of  records  jiertaining  to  that  individual 
that  are  imhixed  and  retrievixl  by 
reference  to  that  individual’s  name. 
Rixpiests  may  be  made  to  the  OKI  Office 
of  Management  and  Policy.  Attn:  IK)IA/ 
Privac:y  Act  Office;  451  .Seventh  Street 
SW.,  Room  82()0.  Washington,  DC 
20410.  The  procedures  for  recpiesting 
amendment  or  correction  of  records  are 
publicized  in  24  CP’R  part  2003. 

RECORD  SOURCE  CATEGORIES: 

The  OKI  collects  information  from  a 
wide  variety  of  .sources,  including  from 
HDID.  the  General  Accounting  Office, 
other  federal  agencies.  ])rogram 
participants,  subject  individuals, 
complaints,  witnesses  and  other 
nongovernmental  .sources. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

This  system  of  records,  to  the  extent 
that  it  consists  of  information  compiled 
for  th(!  purpose  of  criminal 
investigations,  has  been  (!xem])ted  from 
the  nxpiirmnents  of  .snb.s(x:tions  (c)(3), 

(d) (  1 ).  (d)(2),  (e)(1),  (e)(2)  and  (e)(3)  of 
the  Privacy  Act  ])ur.suant  to  5  D..S.C. 
552a(j)(2).  In  addition,  this  svstcmi  of 
r(x:ord.s,  to  the  (jxtent  that  it  consists  of 
oth(;r  investigatory  material  compiled 
for  law  enforcement  pur])ose.s.  has  been 
exem])ted  from  the  reciuirements  of 
subsections  (c)(3).  (d)(1),  (d)(2)  and 

(e) (1)  of  the  Privacy  Act  jiursuant  to  5 
D.,S.C.  552a(k)(2).  Finally,  this  system  of 
records,  to  the  extent  that  it  consists  of 
investigatory  material  conpjiled  for  the 
purpose  of  determining  suitability, 
eligibility,  or  qualifications  for  lAxieral 
civilian  employment  or  Federal 
contracts,  the  release  of  which  would 
reveal  the  identity  of  a  .source  who 
furnished  information  to  the 
Government  under  an  express  promise 
that  the  identity  of  the  source  would  lx; 
held  in  confidence,  has  been  exemjKed 
from  the  recpiirements  of  sub.section 

(d) (1)  of  the  Privacy  Act  ])ur.suant  to  5 
D..S.C.  552a(k)(5).  Rules  have  been 
])romulgated  in  accordance  with  the 
nxpiirements  of  5  D..S.C.  553(b),  (c)  and 

(e)  and  have  been  |)uhli.shed  in  the 
Federal  Register. 

SYSTEM  OF  RECORDS  NO.: 

OIG/GIP.01 

SYSTEM  NAME: 

Investigative  Files  of  the  Office  of 
Ins]xx:tor  General. 
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SYSTEM  location: 

HUD  OKI  Hoa(l(]Uiirters.  Washington 
DC  and  OKI  Oft'ic:(!  of  Investigations 
field  tjffices.-' 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  consist  of:  (1) 

HUD  program  parti{;i])ants  and  HUD 
employees  who  are  associated  with  an 
activity  that  OKI  is  investigating  or 
evaluating;  (2)  recpiesters  of  an  OKI 
investigative  or  other  activity:  and  (3) 
])ersons  and  entities  performing  some 
other  role  of  significance  to  the  OKI's 
efforts,  such  as  relatives  or  business 
associates  of  HUD  program  partici])ants 
or  employees,  potential  witnesses,  or 
persons  who  represent  legal  entities  that 
are  connected  to  an  OIG  investigation  or 
other  activity.  The  system  also  tracks 
information  j)ertaining  to  OKI  staff 
handling  the  investigation  or  other 
activity,  and  may  contain  contact  names 
for  relevant  staff  in  other  agencies. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  materials  include  information 
regarding  the  planning,  conduct  and 
inosecution  of  investigations  of  HUD 
program  i)articipants  and  em])loyees. 
legal  assistance  requests,  information 
iXKinests.  responses  to  such  nupiests. 
iT:porls  of  investigations,  etc.  Data 
re.sources  include  the  individual’s 
name.  Social  Securitv  Number,  date  of 
birth,  home  addre.ss,  home  tele])hone 
numher,  i)er.sonal  email  address, 
Fmployee  Identification  Numher,  Tax 
ldentific:ation.  Driver  License  Numher 
and  name,  passijort  information.  State 
Identification,  Narcotics  and  Dangerous 
Drugs  Information  System,  Federal 
bureau  Investigation  Number  ;  Race/ 
ethnicity.  Gender,  Employment  Hi.storv, 
Education,  Income,  and  Financial 
information. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  Inspector  General  Act  of  1978,  5 
U.S.G.  Appx.  authorizes  the  Inspector 
General  to  conduct,  suj)ervise  and 
coordinate  investigations  relating  to  the 
])rograms  and  operations  of  HUD. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  tho.se  disclosures 
generally  permitted  under  suh.section  (h) 
of  the  Privacy  Act  of  1974,  5  U.S.G. 
552a(h),  records  mav  also  be  disclo.sed 
routinely  to  other  users  under  the 
following  circnmstances: 

1.  In  the  event  that  records  indicate  a 
violation  or  potential  violation  of  law, 
whether  criminal,  civil  or  regulatory  in 
nature,  the  relevant  records  may  be 

‘  lillp://cslinlr(n\i;l).hii(l()ig.gov/oflici>s.hlntl. 


disclosed  to  the  ap])ropriat(!  federal, 
state,  or  local  agency  charged  with  the 
nisponsihilily  for  investigating  or 
j)rosecuting  such  violation  or  enforcing 
or  im])lementing  such  statute,  rule  or 
regulation. 

2.  K(!cords  mav  he  disclosed  to  HUD 
contractors.  Public  Housing  Authorities 
or  management  agents  of  I  lUD-assisted 
housing  projects,  in  order  to  assist  such 
entities  in  taking  or  dehmding  actions  to 
recovcir  money  or  property,  or  take 
personnel  actions  based  on  an  OKI 
investigation  or  audit,  where  such 
recovery  or  personnel  action  senves  to 
])romote  the  integrity  of  the  programs  or 
operations  of  1  lUD. 

3.  Records  may  hi;  disclo.sed  during 
the  cour.se  of  an  administrative 
proceeding  where  HUD  is  a  party  to  the 
litigation  and  the  disclosure  is  relevant 
and  reasonably  nece.ssary  to  adjudicate 
the  matter. 

4.  Records  may  be  disclosed  to  any 
source,  either  ])rivate  or  governmental, 
to  the  extent  nece.ssary  to  elicit 
information  relevant  to  an  OIG 
investigation. 

.5.  Records  may  be  disclosed  to 
appropriate  state  hoards  of  accountancy 
for  possible  administrative  or 
disciplinary  .sanctions  such  as  license 
revocation.  These  referrals  will  he  made 
only  after  the  inde|)(!ndent  auditor  has 
been  notified  that  the  OKI  is 
contenqjlating  di.sclosnre  of  its  findings 
to  an  ap])ro])riate  .state  hoard  of 
accountancy,  and  the  independent 
auditor  has  been  provided  with  an 
opportunitv  to  re.s]K)nd  in  writing  to  the 
OKI’s  findings. 

(i.  Records  may  be  disclosed  to  DOJ 
for  litigation  |)nrpo.se.s  a.ssociated  with 
the  representation  of  OIG  and/or  HUD 
before  the  courts. 

7.  Records  may  be  disclosed  to 
Iversons  engaged  in  conducting  and 
reviewing  internal  and  external  peer 
reviews  of  OIG  to  ensure  adecjuate 
internal  safeguards  and  management 
jn'ocedures  exist  within  any  office  that 
liad  received  law  enforcement 
authorization. 

8.  In  the  event  that  these  nicords 
respond  to  an  audit,  investigation  or 
review,  which  is  conducted  pursuant  to 
an  authorizing  law,  rule  or  regulation, 
and  in  ])articnlar  those  conducted  at  the 
recpiest  of  the  GKIIE  i)ur.suant  to 
Exec;utive  Order  12993,  the  records  may 
h(;  disclosiul  to  the  GKIIE  and  other 
federal  agencies,  as  nece.ssary. 

9.  Records  mav  be  disclosed  to 
private,  .state  or  Federal  licensing 
authorities  or  hoards  regulating 
j)rofes.sional  .services,  such  as 
appraisers,  attorneys,  insurers,  or 
mortgage  brokers,  when  the  records 
reveal  conduct  related  to  activities 


associated  with  a  HUD  program  that  is 
ajjjjropriate  for  po.ssible  admini.strative 
or  di.scipl inary  .sanctions,  such  as 
license  revocation. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 


Records  are  stored  manually  in  file 
jac:ket.s  in  an  office  file  .system. 

RETRIEVABILITY: 

Records  are  retriiwed  by  manual 
.search  of  indices  containing  the  name  of 
the  individual  to  whom  the  record 
])ertains  or  by  the  ca.se  numher. 

SAFEGUARDS: 

Records  are  maintained  in  locked  file 
c;abinets  or  in  metal  file  cabinets  in 
.secured  rooms  or  premi.ses  with  access 
limited  to  tho.se  persons  who.se  official 
duties  require  access.  The  public  does 
not  ac:cess  to  these  spaces. 

RETENTION  AND  DISPOSAL: 

Retention  and  dis])o.sal:  Retention  and 
disposal  is  in  accordance  with  Records 
Disposition  Schedule  3.  Item  81. 
Appendix  3.  HUD  Handbook  2225.8, 

Rev.  1.  Historic  or  signiiu:ant 
investigation  files  are  PERMANENT, 
pmuling  a])])rai.sal  by  NARA.  All  other 
c;ase  files  are  to  he  destroved  10  vears 
after  the  case  is  closed.  Records  shall  he 
shredded  or  burned. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Inspector  General.  Office  of 
Investigations,  Office  of  the  Insjjector 
General.  Dejiartment  of  Housing  and 
Urban  Development.  451  .Seventh  .Street. 
S\V..  Room  Number  5254,  Washington, 
DG  20410. 

NOTIFICATION  AND  ACCESS  PROCEDURE: 

The.se  records  are  generally  exempt 
from  Privacy  Act  access.  The  Sy.stem 
Manager  will  give  consideration  to  a 
request  from  an  individual  for 
notification  of  whether  the  .system 
contains  records  pertaining  to  that 
individual.  Requests  may  he  made  to  the 
GIG  Office  of  Investigations,  Attn: 
FOIA/Privacy  Act  Office;  451  .Siiventh 
.Street  .S\V.,  Room  8280.  Washington,  DG 
20410.  The  ])rocednre.s  for  reepiesting 
access  to  records  are  publicized  in  24 
GFR  part  2003. 

CONTESTING  RECORD  PROCEDURES: 

The  |)rocednr(!.s  for  recpiesting 
amendment  or  correction  of  records 
appear  in  24  GFR  parts  18  and  2003. 

The  records  are  geiuirally  exempt  from 
Privacy  Act  amendment  or  correction. 
However,  the  .System  Manager  will  give 
consideration  to  a  recpiest  from  an 
individual  for  amendment  or  correction 
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of  records  pertaining  to  that  individual, 
that  are  indexed  and  retrieved  hy 
reference  to  that  individual’s  name. 
Kecpiests  may  he  made  to  the  OKi  Office 
of  Investigations.  Attn:  FOIA/Privacv 
Act  OHice;  4.51  Sevcmth  Street  SW.. 

Room  8280.  Washington.  IX!  20410.  The 
procedures  for  recjuesting  amendment  or 
corniction  of  nicords  are  puhlici/.ed  in 
24  CFK  jiart  2003. 

RECORD  SOURCE  CATEGORIES: 

The  01(i  collects  information  from  a 
wide  variety  of  .sources,  iiicludiug  from 
HDD.  law  enforcement  agencies, 
jirogram  partit:ij)ants.  subject 
individuals.  com])lainants  witnesses 
and  other  nongovernmental  .sources. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

This  sy.stem  of  records,  to  the  extent 
that  it  consists  of  information  compiled 
for  the  purpose  of  criminal 
investigations,  has  been  exempted  from 
the  recjuirements  of  suhsc'ctions  (c)(3). 

(d) (1).  (d)(2).  (e)(1).  (e)(2)  and  (e)(3)  of 
the  Privacy  Act  pursuant  to  5  II..S.(;. 
552a(j)(2).  In  addition,  this  .system  of 
rijcords.  to  the  extent  that  it  consists  of 
other  inv(!stigatorv  material  c:om|)iled 
for  law  enforc(!ment  |)urposes.  has  been 
exemptcxl  from  the  nuiuirements  of 
subsections  (c)(3).  (d)(1).  (d)(2)  and 

(e) (1)  of  the  Privacy  Act  ])ursuant  to  5 
U.S.fi.  552a(k)(2).  Finallv.  this  .sy.stem  of 
records,  to  the  ext(!nt  that  it  consists  of 
investigatory  material  compiled  for  the 
pur|)ose  of  determining  suitability, 
(digihilitv.  f)r  (pialificatious  for  Fcuhnal 
civilian  em])lovm(!nt  or  Federal 
contracts,  the  release  of  which  would 
reveal  the  identity  of  a  .source  who 
furnished  information  to  the 
(Government  under  an  ex])ress  |jromise 
that  the  identity  of  the  source  would  he 
held  in  confidence,  has  been  exem])ted 
from  the  nKpiirements  of  suh.section 
(d)(1)  of  the  Privacy  Act  pursuant  to  5 
U.S.fi.  552a(k)(5).  Ruhxs  have  been 
promulgatcul  in  accordance  with  the 
nuiuirements  of  5  ll.S.fi.  553(h).  (c)  and 
((!)  and  have  been  j)uhlished  in  the 
Federal  Register. 

SYSTEM  OF  RECORDS  NO.: 

OIG/GIP.02 
SYSTEM  NAME: 

Auto  luv(!.stigation  and  (lase 
Management  Information  Suhsvstem 
(Al/CMISS). 

SYSTEM  LOCATION: 

nun  OKG  Head(]uarter.s.  451  Seventh 
Street  SW.,  Washington  DU. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  consist  of:  (1) 

HUD  program  partici|)ants  and  HDD 
emplovees  who  are  associated  with  an 
activity  that  ()1(J  is  investigating  or 
evaluating:  (2)  nupuisters  of  an  OKI 
investigative  or  other  activity:  and  (3) 
persons  and  (!ntiti(!s  ])eriorming  some 
other  role  of  significance  to  the  OKJ’s 
efforts,  such  as  relatives  or  husiuess 
a.ssociates  of  HUD  program  ])articipants 
or  employees,  ])otential  witues.ses,  or 
persons  who  repre.sent  legal  entities  that 
are  connected  to  an  ()I(i  investigation  or 
other  activity.  The  svstem  akso  tracks 
information  pertaining  to  OKi  staff 
handling  the  inve.stigation  or  other 
activity,  and  may  contain  contact  names 
for  relevant  staff  in  other  agencies. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  consist  of  investigatorv 
material  com])iled  and/or  generated  for 
law  enforcement  purpo.ses  in 
connection  with  investigations  and 
other  activities  performed  hy  OICG  staff. 
'I’hese  materials  include  information 
regarding  the  planning,  conduct  and 
prosecution  of  investigations  of  HUD 
program  participants  and  em])lovees. 
legal  assistance  retpiests,  information 
riKiue.sts,  re.s])on.ses  to  such  recjuests. 
reports  of  inve.stigatioiis,  (!tc.  Data 
resources  include  the  individual’s 
name.  Social  Security  Numher,  date  of 
birth,  honu;  address,  home  telephone 
numher,  pinsonal  email  adduLss, 
Employee  Identification  Numlx!!’,  Tax 
Identification.  Driver  License  Numher 
and  name,  passport  information.  State 
Idcmtification.  Narcotics  and  Dangerous 
Drugs  luformation  System,  Federal 
Bureau  Investigation  Numher  :  Race/ 
(ithnicity.  (Gender,  Employment  History, 
Education.  Income,  and  Financial 
information. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  Inspector  (General  Act  of  1878 
authorizes  the  Ins])ector  (General  tt) 
conduct,  supervise  and  coordinate 
audits  and  investigations  relating  to  the 
programs  and  operations  of  HUD,  to 
engage  in  other  activities  that  promoti; 
economy  and  efficiency  in  the  ])rograms 
and  o|)erations  of  HUD.  and  to  receive 
and  investigate  complaints  concerning 
po.ssihle  violations  of  law,  rules,  or 
regulations,  or  mismanagement,  gross 
waste  of  funds,  ahu.se  of  authoritv.  or  a 
substantial  or  spiicific  danger  to  the 
])uhlic  luialth  or  safety. 

PURPOSES: 

Al/UMISS  provides  HUD  OKG 
Investigations  with  an  automated 
system  which  manages  cases  under 
inve.stigation  from  their  inception  to 


their  closing  through  a  centralized  data 
repository  of  case  information.  Al/ 

(iMISS  and  its  environment  is  a  .secure 
euviroument  where  access  to 
information  is  controlled  through  a 
formal  i)roc(!ss  of  checks  and 
authorizations  involving  a  hierarchical 
snj)ervisorv  structure.  Si)ecial  Agents  in 
Uharge  (SAfi),  Assistant  Si)ecial  Agents 
in  (iharge  (ASAU),  Supervisory  f’Drensic 
Auditors  (SFA),  Forensic  Auditors  (FA), 
.S])ecial  Agents  (SA)  and  support  staff, 
document  all  steps  in  their  assigned 
activities.  Additionally,  due  to  judicial 
involvement  in  some  of  the  cases,  the 
files  ke])t  and  maintained  by  HUD  OKG 
may  he  made  available  to  the  courts 
under  di.scoverv.  A1/(GMISS  provides 
data  that  is  currently  available  through 
the  intranet  to  the  investigators  and 
auditors.  This  jjrovides  a  method  for 
remote  HUD  OIG  users  and  traveling 
employees  to  access  the  A1/(GM1SS 
systems  from  their  laptojjs  regardless  of 
whether  or  not  they  are  located  within 
a  HUD  OKG  office.  Both  .Systems  su])])ort 
the  HUD  OKG  recpiirement  to  maintain  a 
detailed  audit  trail  of  cases  to  closure. 
This  recpiires  a  .system,  which  will  he 
ca])ahle  of  ca])turing  and  maintaining 
data  integrity  during  the  comj)lete  case 
cycle  while  ensuring  data  ])rivacv  and 
confidentiality. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  tho.sc;  di.sclosures 
generally  permitted  under  suh.section  (h) 
of  the  Brivacy  Act  of  1974.  5  U..S.(G. 
552a(h),  records  may  also  he  disclo.sed 
routinely  to  other  users  uiuhir  the 
following  circumstances: 

1.  In  the  event  that  records  indicate  a 
violation  or  ])ofential  violation  of  law. 
whether  criminal,  c:ivil  or  regulatory  in 
nature,  the  relevant  records  may  he 
di.sclo.sed  to  the  ajjjjropriate  federal, 
state,  or  local  agency  charged  with  the 
res])onsihility  for  investigating  or 
prosecuting  such  violation  or  enforcing 
or  implementing  such  statute,  rule,  or 
regulation. 

2.  Records  may  he  di.sclo.sed  to  a 
ccnigressional  office  in  response  to  an 
iiujuiry  from  that  congre.ssional  office 
made  at  the  reepiest  of  the  individual 
who  is  the  subject  of  the  records. 

3.  Records  may  he  di.sclo.sed  to  HUD 
contractors,  Buhlic  Housing  Authorities 
or  management  agents  of  HUD-assi.sted 
housing  ])rojects,  in  order  to  assist  such 
(mtities  in  taking  or  defending  actions  to 
recover  money  or  pro])ertv,  or  take 
personnel  actions  based  on  an  OKG 
inve.stigation  or  audit,  where  such 
recovery  or  personnel  action  serves  to 
])romote  the  integrity  of  the  programs  or 
ojjerations  of  HUD. 
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4.  Records  may  be;  discloscnl  (luring 
tlu!  course  of  au  administrative 
])roce(!diug  wluae  HUD  is  a  party  to  the 
litigation  and  the  di.sclosiire  is  r(d(;vant 
and  reasonahly  neces.sary  to  adjudicate 
the  matter. 

.5.  R(!cords  may  he  di.sclosed  to  any 
.sonrc(!.  either  ])rivate  or  governmental, 
to  the  (!xtent  necessary  to  elicit 
information  relevant  to  an  OIU 
investigation. 

8.  Records  may  he  di.sclosed  to 
apj3roj)riate  state  h(jards  of  accountancy 
for  ])ossihle  administrative  or 
disci])linary  sanctions  such  as  license 
revocation.  These  referrals  will  he;  made 
oidy  after  the  indej)endent  auditor  has 
been  notified  that  the  OKj  is 
contemplating  disclosure  of  its  findings 
to  an  a])proj)riate  state  hoard  of 
accountancy,  and  the  independent 
auditor  has  been  provided  it  an 
ojjportunitv  to  res])ond  in  writing  to  the 
OIG’s  findings. 

7.  R(!cords  mav  he  dischjsed  to  DO) 
for  litigation  purposes  associated  with 
the  repr(!sentation  of  OKJ  and/or  HUD 
before  the  courts. 

8.  R(!cords  may  he  di.sclosed  to 
])er.sons  engaged  in  conducting  and 
reviewing  internal  and  external  peer 
reviews  of  OKJ  to  ensure!  adcupiate 
internal  sahiguards  and  management 
procedures  exist  within  any  office  that 
had  received  law  enforc(!ment 
authorization. 

U.  In  the  event  that  these  records 
r(!.s|)ond  to  an  audit,  investigation  or 
review,  which  is  conducted  pursuant  to 
an  authorizing  law,  rule  or  regulation, 
and  in  ])articular  those  conducted  at  the 
r(!{juest  of  the  POIE  ])ursuant  to 
Executive  Order  12993,  the  rc^cords  may 
h(!  di.sclosed  to  the  POIE  and  other 
federal  agencies,  as  necessary. 

10.  Additional  Di.sclosiire  for 
Purpo.ses  of  Facilitating  Respon.ses  and 
Remediation  Efforts  in  the  Event  of  a 
Data  Breach.  A  record  from  a  system  of 
r(!cords  maintained  by  this  Department 
may  he  di.sclosed  to  ajijjropriate 
agencies,  entities,  and  jiersons  when: 

a.  The  Department  suspects  or  has 
confirmed  that  the  security  or 
confidentiality  of  information  in  a 
.system  of  records  has  been 
compromi.sed; 

h.  The  De])artment  has  determimul 
that  as  a  result  of  the  susjiected  or 
confirimid  compromise  lliere  is  a  risk  of 
harm  to  economic  or  property  interests, 
identity  theft  or  fraud,  or  harm  to  the 
.security  or  integrity  of  .systems  or 
])rograms  (whether  maintained  by  the 
Diipartment  or  another  agency  or  entity) 
t)iat  re)y  upon  the  com]jromi.sed 
information:  and. 

c.  The  disclosure  made  to  such 
agencies,  entities,  and  per.sons  is 


reasonahly  neces.sary  to  assi.st  in 
connection  with  the  Department’s 
(!fforts  to  re.s|)ond  to  the  suspiicted  or 
confirmed  comjiromise  and  prevent, 
minimize,  or  remedy  such  harm. 

11.  Records  may  hi!  disclo.sed  to 
jirivate,  .state  or  f'ederal  licensing 
aulhoriti(!.s  or  hoards  regulating 
profe.ssional  .serviciis,  such  as 
appraisers,  attorneys,  insurers,  or 
mortgage  brokers,  when  the  records 
revinil  conduct  related  to  activities 
associated  with  a  HUD  program  that  is 
a])j)ropriate  for  possible  administrative 
or  disciplinary  sanctions,  such  as 
licen.se  revocation. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Rercords  are  .stored  electronically  in 
office  automation  e(|ui)mient. 

RETRIEVABILITY: 

Records  are  retrieved  by  computer 
search  of  the  OMIS.S  software  hv 
reference  to  individual's  name.  .Social 
.Security  Number,  Employee 
Identification  Numher,  Tax 
Identification,  Driver  License  Numhi!r 
and  name,  jiassport  information,  .State 
Identification,  Narcotics  and  Dangerous 
Drugs  Information  .System,  or  Federal 
Buriiau  Investigation  Numher,  and/or  by 
reference  to  a  jiarticular  file  numl)(!r. 

SAFEGUARDS: 

Records  are  maintained  in  a  secure 
computer  network. 

RETENTION  AND  DISPOSAL: 

Retention  and  disposal:  Retention  and 
disjiosal  is  in  accordance  with  Records 
Disposition  .Schedule  3,  Item  81. 
Ai)])endix  3,  HUD  Handbook  222.5.8, 
Rev.  1.  Historic  or  significant 
investigation  files  are  PERMANENT, 
jiending  a])])rai.sal  by  NARA.  All  other 
case  files  are  to  he  destroyed  10  years 
after  the  case  is  closed.  Records  shall  be 
shredded  or  burned.  Electronic  media 
may  he  ovia  written  until  such  time  as 
the  media  is  no  longer  of  use:  then  it 
shall  he  purged.  All  other  electronic 
media  shall  he  jmrged  at  the  end  of  its 
retention. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

A.ssistant  Inspector  General  for 
Inv(!.stigation,  Office  of  the  Inspector 
(Jeneral,  D(!partment  of  Housing  and 
Urban  Development,  451  .Siwenth  .Street 
SW.,  Washington,  DG  20410. 

NOTIFICATION  AND  ACCESS  PROCEDURE: 

These  nicords  are  generally  exempt 
from  Privacy  Act  access.  The  .System 
Manager  will  give  consideration  to  a 
re(|ue.st  from  an  individual  for 


notification  of  whether  the  .svstem 
contains  records  pertaining  to  that 
individual.  Reejuests  may  he  made  to  the 
OKJ  Office  of  Investigations.  Attn: 
EOIA/Privacy  Act  Office:  451  .Seventh 
.Street  .SW.,  Room  8280,  Washington.  DG 
20410.  The  proceduriis  for  nujiiesting 
acce.ss  to  records  au!  publicized  in  24 
Gl-R  part  2003. 

CONTESTING  RECORD  PROCEDURES: 

The  prociidures  for  reipiesting 
amendment  or  correction  of  records 
a])])ear  in  24  GFR  parts  18  and  2003. 

The  records  are  gemirally  (!xem})t  from 
Privacy  Act  anKuidment  or  correction. 
However,  tiie  Sy.stem  Manager  will  give 
consideration  to  a  reque.st  from  an 
individual  for  amendment  or  correction 
of  records  pertaining  to  that  individual 
that  are  indexed  and  retrieved  hv 
reference  to  that  individual’s  name. 
Re(]ue.sts  may  he  made  to  the  OIG  Office 
of  Investigations,  Attn:  FOIA/Privacv 
Act  Office:  451  .Seventh  Street  .SW., 

Room  8280,  Washington.  DG  20410.  The 
|)rocedures  for  recpiesting  amendment  or 
correction  of  records  are  pnhliciziul  in 
24  GFR  part  2003. 

RECORD  SOURCE  CATEGORIES: 

The  OKJ  collects  information  from  a 
wide  variety  of  sources,  including  from 
HUD,  other  federal  agiincies.  GAO.  law 
eid'orcement  agencies,  program 
liarticijiants.  subject  individuals, 
comj)lainants.  witnesses  and  other  non¬ 
governmental  sources. 

EXEMPTIONS  FROM  CERTAIN  PROVISIONS  OF  THE 
ACT; 

rhis  sy.stem  of  records,  to  the  extent 
that  it  consists  of  information  compiled 
for  the  j)urpose  of  criminal 
investigations,  has  been  exempted  from 
the  reijuirements  of  subsections  {c)(3), 
(d)(1).  (d)(2).  (e)(1),  (e)(2)  and  (e)(3)  of 
the  Privacy  Act  pursuant  to  5  U..S.G. 
552a(j)(2).  hi  addition,  this  system  of 
records,  to  the  extent  that  it  consists  of 
other  investigatory  material  comjiiled  or 
generated  for  law  enforcement  purposes, 
has  he(!n  exemjited  from  the 
r(!qiurements  of  sub, sections  (c)(3), 

(d)(1).  (d)(2)  and  (e)(1)  of  the  Privacy 
Act  ])ursuant  to  5  U..S.G.  552a(k)(2). 
Finallv.  this  svstem  of  nicords,  to  the 
iLxtimt  that  it  consists  of  inv(!stigatory 
material  compiled  or  gimerated  for  the 
pur])o.s(!  of  determining  suitability, 
eligibility,  or  (|ualifications  for  Fediiral 
civilian  employment  or  Federal 
contracts,  the  rehuise  of  which  would 
reveal  the  identity  of  a  .source  who 
furni.sh(!d  information  to  the 
government  under  an  express  jiromi.se 
that  the  identity  of  the  source  would  he 
held  in  confidence,  has  been  exempted 
from  the  retpiirements  of  suh.section 
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{d)(l)  of  the  Privacy  Act  pursuant  to  5 
ll..S.(L  .'>.'j2a(k)(.')).  Rules  have  Ixuai 
promulgated  in  accordance  with  the 
itHjuirenients  of  .5  .'j.')3(l)}.  (c)  and 

(e)  and  have  been  published  in  the 
Federal  Register. 

SYSTEM  OF  RECORDS  NO.: 

CPD/DGHR.01 

SYSTEM  NAME: 

Relocation  Assistance  Files. 

SYSTEM  location: 

nun  Headquarters  and  field  offices. 
The  storage  facilitv  for  Relocation 
A.ssistance  Files  is  the  Washington 
National  Records  Clenter  (WNRC^).  420.5 
.Suitland  Road.  .Suitland.  MD  20740- 
8001. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  (individuals,  families, 
partnerships,  cor jjorat ions,  a.ssociations) 
who  have  been,  or  will  be.  displaced  or 
moved  temporarily  from  a  HUD-assisted 
program  or  project,  and  relocation 
claimants  who  have  tihid  grievances. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

For  relocation  complaints  and 
a|)|)eals:  Names  of  relocation  claimants; 
documentation  of  relocation  muuls  and 
problems:  relocation  claims: 
documentation  and  (naluation  of 
relocation  claims:  recommendations 
concerning  amounts  of  assistance; 
impiiries  and  grievances:  resi)onses  to 
grievances:  audits,  h’or  persons 
displaced  from  residential  units  only, 
records  may  contain  information  on 
household  occupants  including  gender, 
age.  income,  as.sets.  certain  deductible 
expenses,  housing  costs,  utility  costs 
and  information  related  to  mobility  and 
other  special  needs. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Uniform  Reloi:ation  Assistance  and 
Real  Properly  Ac(|uisition  Policies  Act 
of  1970  (Pul).  L.  01-040).  42  U..S.C. 

4001.  and  .Section  104((1)  of  the  Housing 
and  Uoimminitv  Development  Act  of 
1074.  42  U.S.f:.' .5304(d)). 

PURPOSE: 

To  demonstrati;  that  relocation 
assistance  jirovided  to  displaced 
persons  or  temporarily  relocated 
jMir.sons  is  in  coin|)liance  with  the 
nuiuirements  of  the  Uniform  Relocation 
A.ssistance  and  Real  Projjm  ty 
Accpiisition  Policies  Act  of  1070  and. 
where  applicable.  .Section  104(d)  of  the 
Housing  and  (Community  Development 
Act  of  1074.  HUD  iLses  the  information 
in  the  Relocation  A.ssistance  Files  to 
determine  a  person’s  eligibility  to 
receive  relocation  assistance  and  to 


determine  the  type  of  assistance  and  the 
monetary  amounts  of  assistance,  if  any. 
a  person  is  eligible  to  receive.  UPD 
analyzes  the  information,  makes  a 
(hOennlnation  and  conveys  its 
determination  to  (1)  the  program 
participant  that  admini.sters  the  HUD- 
assisted  i)rogram  or  project  which  has 
affect(!d  the  displaced  or  relocated 
])erson  and  (2)  tin;  complainant.  The 
information  in  the  Rcdocation 
Assistance  Files  is  maintaimul  by  HUD. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.,S.U. 
552a(b)  of  the  Privacy  Act.  HUD  may 
di.sc:lose  information  contained  in  this 
system  of  records  without  the  consent  of 
the  subject  individual  if  the  di.sclosure 
is  compatible  with  the  purpose  for 
which  the  record  was  collected  under 
the  following  routine  use: 

1.  Otluu'  routine  uses:  To  local  public 
agencie.s — for  jjrocessing.  training  and 
monitoring  ])nrposes  to  a.ssun; 
conqiliance  with  the  Uniform 
Relocation  A.ssi.stance  and  Real  Propertv 
Accjuisition  Policies  Act  of  1{)7()  and/or 
.Section  1()4(d)  of  the  Housing  and 
Uommunity  Development  Act  of  1074. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

In  file  folders.  Nt)  (!lec:tronic  rec.ords 
are  maintained  by  the  .system  of  records. 

retrievability: 

By  name  and  case  file  number  of 
subject  individual. 

SAFEGUARDS: 

.Stored  in  lockable  file  cabinets;  access 
limited  to  authorized  |3ersonnel.  No 
electronic  records  are  maintained  by  the 
system  of  records. 

RETENTION  AND  DISPOSAL: 

Files  are  active.  Disposition: 
'rcmiporary. 

Records  are  retained  in  UPD  for  at 
hnist  3  years  after  each  person  displaced 
or  temporarilv  relocated  for  a  HUD- 
a.ssi.sted  program  or  |)roject  receives  the 
final  payment  to  which  he  or  she  is 
entitled  under  the  Uniform  Rcdocation 
Assistance  and  Riial  Properly 
Accpiisition  Policies  Act  of  1070,  or 
Si!ction  104(d)  of  the  Housing  and 
Clonmumity  Develo])m(mt  Act.  After  3 
years,  the.se  records  biicome  inactive; 
and  are  boxed  and  sent  to  the 
Washington  National  Records  (’.enter 
(WNRU).  4205  .Suitland  Road.  .Suitland, 
MD  20740-8001.  WNRC^  holds  inactive 
files  for  0  years  and  30  days,  after  which 


they  an;  shredded  or  burned  as 
ap])ropriat(;,  in  acct)rdanc(;  with  WNR(^ 
policy. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Relocation  and  Real  Fstate 
Division.  Office  of  Affordabh;  Housing 
Programs.  Ueimmunity  Planning  and 
D(;velopim;nt.  D(;partment  of  Housing 
and  Urban  D(;v(;lopment,  451  .S(;v(;nth 
.Stniet  SW..  Washington.  DU  20410. 

RECORD  ACCESS  PROCEDURES: 

The  Department’s  rules  for  providing 
acce.ss  to  records  to  the  individual 
concerned  appear  in  24  (]FR  part  10.  If 
additional  information  or  assistance;  is 
re(]uir(;d,  contact  the  Privacy  Act  Officer 
at  the  a])])ropriate  location.  A  list  of  all 
locations  is  given  in  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

The  D(;partment’s  rules  for  conteisting 
the  cont(;nt.s  of  records  and  a])])ealing 
initial  denials,  by  the  individual 
concerned,  app(;ar  in  24  UFR  part  10.  If 
additional  informational  or  assistance  is 
n(;ed(;d.  it  may  be  obtained  by 
contacting: 

(i)  In  relation  to  contesting  cont(;nts  of 
r(;cord.s.  the  Privacy  Act  Officer  at  HUD, 
451  .S(;venth  .Street.  .SW..  Room  4178 
(Attention:  (]a])itol  View  Building,  4th 
Floor).  Washington.  D(;  2041 0;  or 

(ii)  In  r(;lation  to  appeals  of  initial 
denials,  the;  HUD  De])artm(;nt  at  Privaev 
Apj)(;als  Officer.  Office  of  U(;neral 
Uounsel,  De]3artment  of  Housing  and 
Urban  Develoj)ment.  451  .Seventh  Street 
.SW.,  Washington.  DU  20410. 

RECORD  SOURCE  CATEGORIES: 

.Subject  and  other  individuals;  current 
and  previous  enqiloyers;  cr(;dit  bureaus 
and  financial  institutions:  firms  federal 
and  non-federal  agencies. 

SYSTEM  OF  RECORDS  NO.: 

PD&R/RPT.09 
SYSTEM  NAME: 

HUD  U.SER  File  for  Re.search 
Products,  .Services  and  Publications. 

SYSTEM  location: 

HUD  USER  Warehouse  located  at 
44077  Mercure  Uircle,  .Sterling,  VA 
20100  and  HUD  U.SER  ("l(;aringhou.se 
.System  located  at  11401  .Sunset  Hills 
Road,  .Suite  350.  R(;.ston  VA  20100. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

'I’Ik;  system  contains  information  on 
tho.si;  individuals  who  have  expnissed 
an  interest  in  receiving  researcli 
products  and  .services  j)ublications. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

'Fhe  system  ])rovide.s  a  r(;cord  of 
individuals  who  recjue.st  research 
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jji'oducts  which  includes  name,  title  and 
address:  telephone  and  fax  numhias; 
emails:  organizations  affiliation  and 
ar(!as  of  intere.st:  i)ul)lications  of  interest: 
and  order  information  including  what 
was  ordered  and  when. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Title  V  of  the  Housing  and  Urban 
I)evelo])ment  Act  of  1‘)7().  section  501. 

PURPOSE:  THE  INFORMATION  IS  COLLECTED  FOR 
THE  PURPOSE  OF  FULFILLING  ORDER  REQUESTS 
FROM  INDIVIDUALS  TO  RECEIVE  PD&R  RESEARCH 
PRODUCTS  INCLUDING  PUBLICATIONS,  DATA  SETS, 
BROCHURES,  AND  OTHER  MATERIALS. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  tho.se  disclosures 
generally  permitted  under  5  U.S.U. 
552a(h)  of  the  Privacy  Act.  HUD  may 
disclo.se  information  containeil  in  this 
system  of  records  without  the  consent  of 
the  subject  individual  in  accordance 
with  its  discretionary  disclosures,  when 
such  disclosiin;  is  compatible  with  the 
j)ur|)o.se  for  which  the  record  was 
collected.  Refer  to  this  notice  “Prefatory 
Statements  of  General  Routine  Uses" 
section  for  a  description  of  these 
(li.sclosures  that  mav  ajjjjlv  this  this 
system  of  records. 

1.  Records  from  the  sv.stem  are 
])rovide(i  to  tin;  contractor  ])roviding 
,s(!rvice  on  behalf  of  PD8:R.  with  hinds 
provided  by  PDR  for  the  inirpose  of 
disseminating  PD&R  research  |)rodiicts. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Hard  copy  files  are  stored  at  the  HUD 
User  Information  Center  and 
electronically  on  office  automation 
e(|uij)ment. 

RETRIEV ability:  RECORDS  ARE  RETRIEVED  BY 
THE  NAME  OF  THE  INDIVIDUAL. 

safeguards: 

rhese  records  are  available  only  to 
tho.se  i)ersons  whose  official  duties 
recpiire  such  ac;cess.  Hard  copy  rec;ortl.s 
are  stored  in  locked  file  cabinets.  Access 
to  electronic  records  are  restricted  and 
granted  by  User  ID  and  pa.ssword. 

RETENTION  AND  DISPOSAL: 

Written  and  electronic  records  are 
maintained  in  acc:or(lance  with  the 
HUD’s  Records  Disijosition  Schedules, 
Handbook  2225.8,  Appendix  h.  Hard 
coj)y  records  are  held  for  a  jieriod  of 
three  years,  and  then  destroved  by 
shredding.  Hard  co])y  files  of  an 
historical  value  are  converted  to 
electronic  format  after  a  (3)  month 
period  and  destroyed  afterwards  by 


shredding.  All  electronic  files  are  of 
historical  value  and  are  stored  for  an 
indefinite  ])eriod  at  the  HUD  User 
Information  Center  as  |)art  of  the  HUD 
User  Order  Processing  System. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Re.search  Utilization 
Division,  451  .Seventh  Street,  .SW., 

Room  8110,  Wa.shington,  DC  20410. 

NOTIFICATION  AND  ACCESS  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  svstem  of  records  contains 
information  about  them,  or  tho.se 
seeking  access  to  such  records,  should 
address  incjulries  to  Donna  Staton- 
Rohinson,  (diief  Privacv  Officer, 
Department  of  Housing  and  Urban 
Di;velopment,  451  Seventh  Street  SW., 
Room  4150,  Washington,  D(]  20410. 
(Attention:  Capitol  View  Building.  4th 
Floor).  Record  access  nKpiestors  must 
provide  identity  verification  by 
providing  two  ])roofs  of  official 
identification.  Your  verification  of 
identity  must  include  your  original 
signature  and  mu.st  he  notarized.  The 
])rot:ednre.s  for  reciuesting  access  to 
nx'-ords  ap])ear  in  24  (3’’R  jjarts  10  and 
2003. 

CONTESTING  RECORD  PROCEDURES: 

Tlu;  rules  for  contesting  the  contents 
of  records  and  ai)pealing  initial  denials, 
by  the  individual  concerned,  appear  in 
24  C'.FR  part  10.  The  procedures  for 
re(jue,sting  amendment  or  correction  of 
rcicords  appear  in  24  CFR  parts  10  and 
2003.  Individuals  seeking  to  contest 
rec:ord.s  contained  in  this  system  an;  as 
follows: 

(i)  In  relation  to  conte.sting  contents  of 
records,  the  Privacy  Act  Officer  at  HUD, 
451  Seventh  Strecit,  SW.,  Room  4178 
(Attention:  Capitol  View  Building.  4th 
Floor).  Washington,  DC  20410:  or 

(ii)  In  relation  to  appeals  of  initial 
denials,  HUD,  Departmental  Privacy 
Appeals  Officer,  Office  of  General 
Counsel,  451  Seventh  Street  SW., 
Washington.  DC  20410. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  sv.stem  of  records 
is  ohtaineil  from  recpiests  for 
information  made  from  HUD  U.ser  or 
individuals  identified  to  receive 
notification  of  new  products  or 
initiativ(!S.  The  nuiuests  for  information 
or  printed  material  may  come  through 
the  Internet.  ])hom!,  fax,  mail,  or  a  site 
visit. 

EXEMPTIONS  FROM  CERTAIN  PROVISIONS  OF  THE 
ACT: 


SYSTEM  OF  RECORDS  NO.: 

PIH-REAC/PE.01 
SYSTEM  NAME: 

Tracking-at-a-Clance  “  (TA AC) 

SYSTEM  location: 

D{!])artment  of  Housing  and  Urban 
Develo])ment.  451  Seventh  Street  .SW., 
Wa.shington  D(;  20410 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

DHAP  ])articipants  who  were 
displaced  by  Hurricanes  Katrina  or  Rita, 
who  received  rental  subsidy  through  the 
DHAl’  and  agreed  to  all  program 
requirements  including  c:ase 
management. 

CATEGORIES  OF  RECORD  IN  THE  SYSTEM: 

Files  contain  identifying  information 
about  program  participants:  and  their 
household  members  at  the  time  of 
program  implementation:  such  as  name, 
.social  .security  number,  FFMA  ID 
numher  of  the  eligible  head  of 
household  memher.  birth  ilate,  current 
telephone  numher,  and  current  address. 
Th(!  files  hold  .sensitive  information 
about  education  level,  criminal  records, 
income/financial  data.  em])lovment  and 
training,  disability  status,  medical 
history  information,  and  information 
that  wen;  uscul  to  a.sse.ss  any  harriers  to 
permanent  housing  attainment  and/or 
increased  self-  sufficiency. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Legal  authority  for  the  data 
maintained  in  DHAP  is  based  on  the 
De})artment  of  Homeland  .Security's 
general  grant  authority  under  section 
l()2(h)(2)  of  the  Homeland  .Security  Act. 
0  U..S.C.  112.  and  sections  408(h)(i).  420 
and  3()0(a)  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emt;rgency 
Assistance  Ac;t  (.Stafford  Act),  42  U..S.C. 
5174(h)(1).  5189(1  and  5149(a), 
res|)ectively. 

purpose: 

The  data  was  collected  to  suj)])ort 
DHAP  grantees  in  their  ca.se 
management  efforts  and  HUD  staff  in 
their  program  monitoring  activities  in 
order  to  provide  recpiired  reports  to 
Fl'iMA  in  fulfillment  of  its 
responsihiliti(;.s  outlined  within  the 
Inter  Agencv  Agreement.  The  case 
management  and  program  monitoring 
activities  for  DHAP  ended  February  28. 
2009.  .Suhs(X]uently.  the  DHAP  data  .still 
r(!(piir(!s  further  analysis  and  evaluation 
by  the  DepartiiKait’s  Office  of  Policy 
Development  and  Rtisearch  (PD&R), 
Program  Management  and  Re.search 
Division  to  conduct  r(\s(;arch  and 
evaluation  of  national  program 
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outcomes.  In  such  cases.  PD^!:R  and  its 
approved  re.seanliers  will  further 
(waluate  the  data  presented  by  DHAP  to 
produce  re.search  rej)orts  that  will 
include  aggregate  level  data  based  on 
higher  level  demographic  variables  that 
will  not  di.sclose  information  that  can  be 
uscul  to  identify  any  individual 
rejnxjsented  in  the  svsteni.  The  records 
stonui  hold  pertinent  data  relating  to 
family  self-sufficiency,  permanent 
housing  status  and  service;  m;eds.  The 
.system  was  procured  through  contract 
mnnher;  (;-l3EN-()219‘)  and  allowed 
DHAP  grant(;es  to  implement  and  report 
case  management  .ser\’ic(;s  for  FEMA’s 
DHAP-  Ike  jjrogram,  for  which  HDD  was 
the  servicing  agent.  This  sy.stem  and 
grantee  data  in|)uts  assistetl  with  the 
imj)lementation  and  administration  of 
rental  housing  assistance  and  case 
management  services  to  individuals  and 
families  whose  r(;sidence  was  rend(;red 
uninhahitable  as  a  result  of  the  disaster 
cau.si'd  by  Hurricanes  Katrina  and  Rita. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

In  addition  to  tho.se  disclosures 
generally  permitted  under  3  D.S.C;. 
332a(l))  of  the  Privat:y  Act.  HUD  mav 
disclo.se  information  contained  in  this 
system  of  records  without  the  consent  of 
the  sul)j(H;t  individual  if  the  di.sclosure 
is  compatihh;  with  the  purpose  for 
which  the  n'cord  was  collected  under 
the  following  routine  use: 

1.  To  contractors,  grantees,  ex])erts. 
consultants.  Federal  agencies,  and  non- 
F(;deral  entities  including  but  not 
limited  to  state  and  local  governments, 
and  other  research  institutions  or  their 
parties  entities  and  their  agents  with 
whom  HUD  has  a  contract,  .service 
agreement,  grant,  cooj)erative  agreement 
with  HUD,  when  necessary  to 
accompli.sh  an  agency  function  related 
to  a  .sy.st(;m  of  r(;cord.s  for  the  purposes 
of  statistical  analysis  and  research  in 
support  of  program  operations, 
manageim;nt,  performance  monitoring, 
evaluation,  risk  management,  and  policv 
development,  or  to  otherwi.se  suj)j)ort 
the  Department's  mission.  Records 
under  this  routine  u.se  mav  not  he  us(;d 
in  whole  or  in  jiart  to  make  decisions 
that  affect  the  rights.  Ininefits  or 
l)rivi!eges  of  specific  individuals.  The 
results  of  the  matched  information  may 
not  be  disclosed  in  identifiable  form. 
Any  data  presented  will  be  provided  at 
the  aggregate  hivel. 


POLICIES  AND  PROCEDURES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  .ston;d  on  the  hard  drive 
of  a  deskto])  comput(;r.  At  the  HUD 
level,  no  manual  nicords  an;  retain(;d. 

At  the  grantee  l(;v(;l,  hard  cojn'  files  an; 
lock(;d,  secured,  and  review(;d  by 
limited  agency  staff. 

RETRIEVABILITY: 

Records  are  retrieved  by  PHA  nami;, 
participant’s  name,  city,  zip  code,  or 
general  demogra]jhic  characteristics. 
Clients  cannot  In;  .searched  through  the 
use  of  a  social  .security  numher.  The 
data  is  located  on  the  hard  drive  of  a 
desktop  computer  that  resides  in  a 
locked  cabinet,  within  a  locked  office. 
The  de.skto})  computer  recpiires  a  user  id 
and  password  to  log  on  to  the  machine, 
hi  order  to  access  the  data,  a  u.ser  name 
and  password  must  he  utiliz(;d  to  enter 
the  site  where  the  data  is  housed. 

SAFEGUARDS: 

Data  is  housed  on  a  deskto])  computer 
hard  drive  locat(;d  within  a  locked 
cabinet  that  resid(;.s  in  a  locki;d  office. 
Access  to  data  records  an;  limit(;d  to 
staff  who  work  with  tin;  data.  Hard  co])V 
files  retained  by  grantees  are  ston;d  bv 
tin;  PHA  in  locations  that  an;  locked  and 
secured,  with  access  granted  only  to  a 
limited  numher  of  authorized  agencv 
users  in  accordance  with  HUD’s 
ajiproved  retention  schedule. 

RETENTION  AND  DISPOSAL: 

Data  is  archiv(;d  and  stored  via  hard 
drive.  Records  will  be  retained  and 
dispo.sed  of  in  accordance  with  the 
(General  Records  .Schedule  included  in 
HUD  Handbook  2228.2,  apjiendix  14. 
items  21-26  and  HUD  Record  .Schedule 
8^:  Departmental  Grant  Financial 
Assistance  Records.  .Sy.stem  n;cords  an; 
retained  and  dispo.sed  of  in  accordance 
with  the  HUD  Record  .Si.hedule  8. 
R(;cord.s  will  be  r(;tir(;d  to  a  record 
center  within  a  sufficient  amount  of 
time  as  ajijirojiriate  to  meet  jirogram 
busine.ss  needs,  inactive  records  shall  be 
retained  for  a  minimum  of  six  vears,  and 
then  destroyed  (shn;dded  (or  burned)  at 
the  end  of  their  retention  schedule  of 
lifecycle)  when  no  longer  n(;eded  for 
n;fen;nc(;  or  20  yi;ars  ait(;r  cutoff, 
whichever  is  .soon(;r.  (NARA  )ob  No.  Nl- 
207-04-3,  item  Sb). 

SYSTEM  MANAGER  AND  ADDRESS: 

Ivabo  Morrison,  Office  of  Public 
Housing  and  Voucher  Programs. 
Dejiartment  of  Housing  and  Urban 
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Develojmient,  431  .Seventh  .Street  .SVV., 
Room  4232,  Washington,  DCk  20410. 

NOTIFICATION  AND  RECORD  ACCESS 
PROCEDURES: 

The  D(;partment’s  rules  for  providing 
access  to  records  to  the  individual 
conc(;rned  are  in  accordance  with  24 
C]FR  Part  16 — Implementation  of  the 
Privacy  Act  of  1974.  Individuals  seeking 
information,  assistance,  or  iiKiuiry  about 
the  existence  of  records  should  contact 
the  D(;partmental  Privacy  Act  Officer. 
D(;parlment  of  Housing  and  Urban 
Developm(;nt.  431  .Seventh  .Street  .SW.. 
Room  2236,  Washington,  DC]  20410. 
Written  r(;{ine.st.s  must  include  the  full 
name,  current  address,  and  telej;hone 
numher  of  the  individual  making  the 
reciuest,  as  well  as  proof  of  identity, 
including  a  description  of  the 
recpiester’s  relationship  to  the 
information  in  (juestion. 

CONTESTING  RECORD  PROCEDURES: 

The  ])rocedun;.s  for  conte.sting  the 
contents  of  nicords  and  a])])ealing  initial 
denials  appear  in  24  (]FR  part  16 — 
Implementation  of  the  Privacy  Act  of 
1974.  If  additional  information  or 
assistance  is  r(;(]nired,  contact: 

(i)  In  relation  to  contesting  contents  of 
records,  tin;  Privacy  Act  Officer  at  HUD, 
431  .Seventh  .Strei;t  .SW.,  Room  4178 
(Attention:  (]a])itol  Vi(;w  building,  4th 
Floor).  Wa.shington.  DC]  2041 0;  or 

(ii)  The  Departmental  Privacy  Appeals 
()fiu;er.  Office  of  (General  (]ounsel, 
Dei)arlment  of  Housing  and  Urban 
D(;velo})ment,  431  .Seventh  .Street  .SW., 
Washington,  DC],  20410,  for  appeals  of 
initial  denials. 

RECORD  SOURCE  CATEGORIES: 

Basic  ])arlic;ii)ant  information  was 
initially  transmitted  electronically  to  the 
TAAC]  sy.stem  through  an  uj)load  from 
the  HUD  Disaster  Information  .System  in 
December  2007.  Housing  assistance 
information  about  program  participants 
was  uj)loaded  to  TAAG  on  a  weekly 
basis  from  December  2007  until 
February  2009. 

EXEMPTIONS  FROM  CERTAIN  PROVISIONS  OF  THE 

act: 

None. 

SYSTEM  OF  RECORDS  NO.: 

PIH-REAC/PE.02 

SYSTEM  NAME: 

Efforts  to  Outcome  Gase  Manag(;ment 
Tracking  .System  for  DHAP-lke. 

SYSTEM  location: 

D(;partment  of  Housing  and  Urban 
Development.  431  .Seventh  .Street  .SW., 
Wa.shington,  DC]  20410. 
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CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

DHAP-  Ike  participants  displaced  by 
hurricanes  Gustav  and  Ike.  All  tainily 
members  who  were  deemed  eligible  to 
particl])at(!  in  the  1)1  lAP-  Ike  ])rogram  by 
the  Federal  Fmergency  Management 
Agency  (FEMA). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Files  contain  identifying  information 
about  program  ])articipants  and  their 
household  members  at  program 
implementation  including:  name,  social 
.security  number,  FEMA  ID  number  of 
the  eligible  head  of  household  member, 
birth  date,  current  telephone  number 
and  current  address.  The  files  hold 
sensitive  information  about  education 
level,  race/ethnicity,  gender/sex, 
employment  and  training  needs,  elderly 
and  di.sabled  status,  social  service  needs 
and  service  referrals.  Information 
regarding  education  level,  criminal 
records,  income/financial  data, 
em])loyment  and  training,  di.sability 
.status,  medical  history  information,  and 
social  .service  needs  as  information  that 
were  used  to  assess  any  harriers  to 
permanent  housing  attainment  and/or 
increased  self-sufficiency. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Legal  authoritv  for  DHAF  is  based  on 
the  Dejjartment  of  Homeland  Security’s 
general  grant  authority  under  section 
l()2(b)(2)  of  the  Homeland  Security  Act. 
(i  U.S.G.  112,  and  sections  4()8(h)(l).  428 
and  30()(a)  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (Stafford  Act),  42 
l).S.C.5174(t)Kl).  §5189d  and  §5149(a). 
and  HUD's  2009  .Appro])riations  Act 
modified  Section  904  of  the  Stewart  B. 
McKinney  Act  of  1988,  as  amended,  to 
include  Disaster  Housing  Assistance 
Frogram  Ike  (DHAP-Ike)  as  a  “j)rogram” 
of  HDD,  respectively. 

PURPOSES: 

ETO  ca])tured  pertinent  data  relating 
to  family  self-sidficicmcy,  j)ermanent 
housing  status  and  service  needs.  The 
data  for  ETO  was  collected  to  support 
DHAP-Ike  grantees  in  their  case 
management  efforts  and  HDD  .staff  in 
their  program  monitoring  activities  and 
providing  retjuired  re])orts  to  FEMA  in 
fulfillment  of  its  re.s]K)nsiI)ilitie.s 
outlined  within  the  Inter  Agem;y 
Agreement  (lAA).  The  case  manager 
u.sed  this  information  to  identify 
a])j)ropriate  service  referrals,  to  helj) 
prei)are  clients  for  the  end  of  DHAP-  Ike 
case  management  which  occurred  on 
September  30.  2011.  As  such,  the 
DHAP-Ike  .still  requires  further  analysis 
and  evaluation  by  the  Dejjartment’s 
Office  of  Policy  Development  and 


Re.s(;arch  (PD&R),  Program  Management 
and  Research  Division  to  allow  research 
and  evaluation  of  the  national  ijrogram 
outcomes.  In  such  cases,  PD&R  and  its 
a])])roved  re.searchers  will  further 
evaluate  the  data  pre.sented  by  DHAP- 
Ike  to  produce  research  reports.  'I'liese 
reports  will  include  aggregate  level  data 
ha.setl  on  higher  level  demographic 
variables  that  will  not  disclose 
information  that  can  he  u.sed  to  identifv 
any  individual  repre.sented  in  the  data 
retained  hv  HDD.  The  records  stored 
hold  ])ertinent  data  records  relating  to 
family  .self-sufficiency,  |)ermanent 
housing  status  and  .service  needs.  The 
sy.stem  was  procured  through  contract 
number:  C-DEN-02332  which  allowed 
grantees  to  imj)lement  and  re])ort  case 
management  services  for  FEMA’s 
DHAP-  Ike  jjrogram,  for  which  HDD  was 
the  servicing  agent.  The  sv-stem  and  data 
input  by  grantees  a.ssisted  with  the 
administration  of  rental  housing 
assistance  and  case  management 
services  to  individuals  and  families 
whose  residences  were  rendered 
uninhabitable  as  a  result  of  Hurricanes 
Gustav  and  Ike.  The  data  .stored  in  this 
system  of  record  may  he  u.sed  for 
research  and  statistical  |)urpo.se.s.  In 
such  cases,  data  ])resented  in  any 
research  re])ort  will  be  aggregated  to  a 
level  that  does  not  di.sclo.se  iidbrmation 
that  can  be  u.sed  to  identify  any 
imlividual  rei)re.sented  in  the  .system. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  adilition  to  those  di.sclosures 
generally  permitted  under  .5  D.S.G. 
5.52a(h)  of  the  Privacy  Act,  HDD  may 
disclose  information  contained  in  this 
sy.stem  of  records  without  the  con.sent  of 
the  subject  individual  if  the  disclosure 
is  compatible  with  the  purpose  for 
which  the  record  was  collected  under 
the  following  routine  use: 

1.  To  contractors,  grantees,  experts, 
con.sidtants.  Federal  agencies,  and  non- 
Federal  entities  including  but  not 
limited  to  .state  and  local  governments, 
and  other  research  institutions  or  their 
parties  entities  and  their  agents  with 
whom  HDD  has  a  contract,  service 
agreement,  grant,  coojjerative  agreement 
with  HDD.  when  necessarv  to 
accomplish  an  agency  function  related 
to  a  .system  of  records  for  the  purj)o.ses 
of  .statistical  analy.sis  and  research  in 
supjmrt  of  program  o])eration.s, 
management.  |)erformance  monitoring, 
evaluation,  risk  management,  and  policy 
develo])ment,  or  to  otherwise  siqjport 
the  Department’s  mi.ssion.  Records 
under  this  routine  u.se  may  not  he  used 
in  whole  or  in  part  to  make  decisions 
that  affect  the  rights,  benefits  or 


privileges  of  .sj)ecific  individuals.  The 
results  of  the  matched  information  mav 
not  be  disclosed  in  identifiable  form. 

Any  data  ])re.sented  will  be  provided  at 
the  aggregate  level. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  an  individual 
hard  drive.  At  the  HDD  level,  no  manual 
records  are  retained.  At  the  grantee 
level,  hard  copy  files  are  locked, 

.secured,  and  reviewed  at  the  PHA  by 
limited  agency  .staff. 

retrievability: 

Records  are  retrieved  by  PHA  name, 
particij)ant  name.  Social  Security 
Number,  FEMA  Number,  citv,  zip  code, 
or  general  demographic  c:haracteri.stic.s. 
However,  the  general  .searc:h  method  is 
by  last  name.  The  data  is  located  on  an 
individual  hard  drive  that  resides  in  a 
locked  cabinet,  within  a  locked  office. 

In  order  to  access  the  data,  an  emj)lovee 
mu.st  retrieve  the  hard  drive  from  its 
locked  location  and  attach  the  drive  to 
a  comjniter  via  a  DSB  j)ort.  The  files  on 
the  hard  drive  must  he  opened  in  an 
Excel  Spreadsheet  or  SQL  Server 
database. 

SAFEGUARDS: 

Data  is  housed  on  an  individual  hard 
drive  located  within  a  locked  cabinet 
that  resides  in  a  locked  office.  In  order 
to  review  the  data,  the  hard  drive  must 
he  attached  to  a  computer.  Acce.ss  to 
data  records  an;  limited  to  agency  staff 
who  wt)rk  with  the  data.  Hard  c;opy  files 
are  also  retained  by  grantees  are  stored 
by  PHA  in  locations  that  are  locked  and 
secured,  with  access  granted  only  to  a 
limited  number  of  authorized  grantee 
users  in  accordance  with  HDD’s 
ajjproved  retention  .schedule. 

RETENTION  AND  DISPOSAL: 

Data  are  archived  and  stored  via  hard 
drive.  Records  will  be  retained  and 
disjiosed  of  in  accordance  with  the 
General  Records  Schedule  included  in 
HDD  Handbook  2228.2,  aj)j)endix  14, 
items  21-28  and  HDD  Record  Schedule 
8:  Departmental  Grant  Financial 
Assistance  Records.  System  records  are 
retained  and  disposed  of  in  accordance 
with  the  HDD  Record  vSchedule  8. 
Records  will  be  retired  to  record  center 
within  a  sufficient  amount  of  time  as 
appropriate  to  meet  program  business 
needs.  Inactive  records  shall  be  retained 
for  a  minimum  of  six  years,  and  then 
destroyed  (shredded  or  burned)  at  the 
end  of  their  retention  schedule  of 
lifecycle)  when  no  longer  needed  for 
reference  or  20  vears  after  cutoff. 
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\vhic;hover  is  sooner.  (NARA  )ol)  No.  Nl- 
207-04-3.  item  Sb). 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Iyal)o  Morrison.  I’liblit:  and  Indian 
Housing.  Of  lice  of  Public  Housing  and 
Voncfier  f^rograins.  fleparlinent  of 
ffonsing  and  Urban  Development.  4.51 
.Seventli  Street  .S\V..  Room  4232. 
Wasliington.  IXi  20410. 

NOTIFICATION  AND  RECORDS  ACCESS 

procedures: 

'I’lie  Department's  rules  for  j)roviding 
access  to  records  to  the  individual 
concerned  are  in  accordance  with  24 
OFR  part  10 — Implementation  of  the 
f’rivacy  Act  of  1974.  Individuals  .seeking 
information,  assistance,  or  in(|inrv  about 
the  existence  of  records  should  contact 
the  De|)artmental  Pri\’acv  Act  Officer. 
i)e|)artment  of  Housing  and  Urban 
Develo])ment.  451  Seventh  Street  SW.. 
Room  2250.  Washington.  DC  20410. 
Written  recpie.sts  must  include  the  full 
name,  current  address,  and  telejihone 
number  of  the  individual  making  the 
nuiuest.  as  well  as  proof  of  identity, 
including  a  description  of  the 
reipiester's  relationship  to  the 
information  in  (jiiestion. 

CONTESTING  RECORDS  PROCEDURES: 

'I'he  procedures  for  contesting  the 
contents  of  re{:ords  and  appealing  initial 
denials  appear  in  24  (]FR  part  Ki — 
Implementation  of  the  Privacy  Act  of 
1974.  If  additional  information  or 
assistance  is  iTuiuired.  contact: 

(i)  In  relation  to  contesting  contents  of 
records,  the  Privacy  Act  Officer  at  HUD, 
451  Seventh  Street  S\Y..  Room  4178 
(Attention:  (kipitol  View  Ruilding,  4th 
Floor).  Wa.shington.  DC  20410:  or 

(ii)  The  Departmental  Privacy  Ai)j)eals 
Offu;er,  Office  of  Ceneral  (k)nnsel, 
Dej)artment  of  Housing  ami  Urban 
Development,  451  Seventh  Street  .SW.. 
Washington.  DCi  20410.  for  appeals  of 
initial  denials. 

RECORD  SOURCE  CATEGORIES: 

Hasic  participant  information  was 
initially  transmitted  electronically  to  the 
irrO  system  through  an  upload  from  the 
HUD  Disaster  Information  .System  in 
Novmnher  2008.  Housing  rental 
a.ssistance  information  about  program 
|)artici pants  was  uploaded  to  inX)  on  a 
weekly  basis  from  November  2008  until 
.September  2011. 

EXEMPTION(S): 

None. 

H'K  Doc.  2(n:i-()2(i72  Filed  lt:45  am| 

BILLING  CODE  4210-67-P 


DEPARTMENT  OF  THE  INTERIOR 

Ocean  Energy  Safety  Advisory 
Committee 

agency:  Pnreau  of  Safety  and 
Fnvironmental  Fnforcement  (HSFF), 
Interior. 

ACTION:  Notice  of  Renewal  of  the  Ocean 
Fnergv  .Safety  Advisory  (iommittee. 

SUMMARY:  Following  consultation  with 
theCieneral  .Services  Administration, 
notice  is  hereby  given  that  the  .Secretary 
of  the  Interior  is  renewing  the  Ocean 
Fnergv  Safety  Advisory  (k)mmittee. 

The  Ocean  linergy  .Safety  Advisory 
Committee  i)rovides  recommendations 
to  the  .Secretary  of  the  Interior  through 
the  flirector  of  the  Bureau  of  .Safety  and 
Environmental  Enforcement  on  matters 
and  actions  relating  to  offshore  energy 
safety,  including  hut  not  limited  to, 
drilling  and  workplace  .safety,  well 
intervention  and  containment,  and  oil 
spill  response.  The  Ck)mmittee  will  also 
facilitate  collaborative  re.search  and 
develo])ment.  training,  and  execution  in 
these  and  other  areas  relating  to  offshore 
emu'gy  safety. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
)ose])h  R.  f.evine  at  the  Bureau  of  .Safety 
and  Environmental  Enforcement,  381 
Elden  Street.  Herndon.  Virginia  20170- 
4187.  He  can  he  reached  by  telejihone 
at  (703)  787-1033  or  by  electronic  mail 
at  /o.se/;/i./ev/;?e@h.s-ee.go\'. 

(kirtification 

1  hereby  certify  that  the  renewal  of  the 
Ocean  Energy  .Safety  Advi.sorv 
(k)mmittee  is  in  the  public  interest  in 
connection  with  the  performance  of 
duties  iiujuised  on  the  Dejjartment  of 
the  Interior  by  43  U.S.fk  1331  e/.  .s«/. 

l)al(!(l:  laiiuary  3(1.  2013. 

Ken  Sala/.iir, 

S(u:r(;t(ir\'  of  I  ha  Intaiior. 

|FK  Doc.  2()i:i-(12.S24  Filod  2-.'j-i;(;  »:4,')  anil 
BILLING  CODE  4310-MR-P 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

[FWS-R6-ES-201 3-N01 1 ; 

FXES1 1 1 30600000D2-1 23-FF06E00000] 

Endangered  and  Threatened  Wildlife 
and  Plants;  Recovery  Permit 
Application 

agency:  Fi.sh  and  Wildlife  .Service, 
Interior. 

ACTION:  Notice  of  availability:  recpiest 
for  comments. 

summary:  We.  the  U.S.  Fish  and 
Wildlife  .Service,  invite  the  public  to 


comment  on  the  following  ap])lication 
to  conduct  certain  activities  with 
endangered  or  threatened  sjjecies.  The 
luulangered  .Spec:ies  Act  of  1973.  as 
amended  (Act),  prohibits  activities  with 
endangered  and  threatened  species 
unless  a  Federal  permit  allows  such 
activity.  The  Act  also  recpiires  that  we 
invite  ])uhlic  comment  before  issuing 
the.se  permits. 

DATES:  To  ensure  consideration,  plea.se 
send  vour  written  comments  hv  March 
8.2013. 

ADDRESSES:  You  may  submit  comments 
or  reejnests  for  copies  or  more 
information  by  any  of  the  following 
methods.  Alternatively,  you  may  use 
one  of  the  following  methods  to  recpiest 
hard  copies  or  a  (iD-RClM  of  the 
documents.  Please  specify  the  ])ermit 
you  are  intere.sted  in  by  number  (e.g.. 
Permit  No.  TE-12345()). 

•  Eiudil:  })ai'mitsIi6ES@f\\’s.gov. 

Please  refer  to  the  respective  ])ermit 
number  (e.g..  Permit  No.  TE-1 23458)  in 
the  subject  line  of  the  mes.sage. 

•  U.S.  Mail:  Kathy  Konishi,  Permit 
Coordinator,  Ecological  .Services,  U..S. 
Fish  and  Wildlife  Service,  P.O.  Box 
25488-DFC.  Denver,  CO  80225. 

•  In-Pcrson  l]roi)-()lf,  \'ia\vina,  or 
P/cAup:  Call  (303)  230-4250  to  make  an 
ap])ointment  during  regular  business 
hours  at  134  Union  Blvd..  .Suite  045, 
Eakewood.  (X)  80228. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Konishi.  Permit  Coordinator 
Ecological  Services,  (303)  230-4212 
(phone);  ponnHsE(iES@f\\’s.gov  (email). 
SUPPLEMENTARY  INFORMATION: 
Background 

The  Act  (10  IJ.S.C.  1531  et  .seep) 
])rohihits  activities  with  endangered  and 
threatened  species  unless  a  Federal 
permit  allows  such  activity.  Along  with 
our  imjdementing  regulations  in  the 
Code  of  Federal  Regulations  (CFR)  at  50 
CFR  ])art  17.  the  Act  provides  for 
permits,  and  reejuires  that  we  invito 
public  comment  before  i.ssuing  the.se 
])ermits. 

A  jiermit  granted  by  us  under  .section 
10(a)(1)(A)  of  the  Act' authorizes 
applicants  to  conduct  activities  with 
U..S.  endangered  or  threatened  sjiecies 
for  .scientific  purposes,  enhancement  of 
])ropagation  or  survivid,  or  interstate 
commerce  (the  latter  only  in  the  event 
that  it  facilitates  scientific  puri)oses  or 
enhancement  of  jiropagation  or 
survival).  Our  regulations  im])lementing 
section  10(a)(1)(A)  for  these  permits  are 
found  at  50  CFR  17.22  for  endangered 
wildlife  s))ecies.  50  (iFR  17.32  for 
threatened  wildlife  sjiecies,  50  CFR 
17.02  for  endangered  plant  species,  and 
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.50  C]FR  17.72  for  threatened  plant 
species. 

yXpplications  Availal)le  for  Review  and 
Comment 

We  invite  loc:al.  Stale,  and  Inideral 
agen(:i(!s.  and  the  ])nhli{:  to  comment  on 
the  following  applications.  I’lea.se  refer 
to  the  ap])ropriate  permit  mimher  (e.g.. 
Permit  No.  Tl'i-l  23450)  for  the 
application  when  submitting  comments. 

Documents  and  other  information  tlu; 
applicant  has  submitted  with  this 
application  is  available  for  review, 
subject  to  the  re(|nirements  of  the 
Privacy  Act  (5  IJ.S.fi.  552a)  and 
Freedom  of  Information  Act  (5  ll.S.Ci. 
552). 

Permit  Application  Number: 

TE-‘)492(iA 

Applicant:  Glenn  Dninnire.  Dun  mire 
Gonsulting,  Cohone,  Colorado. 

'I’he  applicant  recpiests  a  new  permit 
to  take  (hara.ss  by  survey)  Mexican 
spotted  owl  (Strix  occidental  is  lacida) 
and  Southwestern  willow  flycatcher 
(Empidonax  traillii  extinnis)  in 
conjunction  with  surveys  and 
po])ulation  monitoring  activities  in  Utah 
for  the  pur|)ose  of  enhancing  the 
species’  survival. 

National  Environmental  Pj)licv  Af:t 
(NEPA) 

In  compliance  with  NEPA  (42  U.S.(i. 
4321  et  .seep),  we  have  made  an  initial 
determination  that  the  ])roposed 
activities  in  these  ])ermits  are 
categorically  excluded  from  the 
nupnrement  to  prejjare  an 
environmental  asse.ssment  or 
environmental  impact  .statement  (518 
DM  (>  Apjiendix  1,  1.4C(1)). 

Public  Availability  of  Comments 

All  comments  and  materials  we 
receive  in  response  to  this  recpiest  will 
be  available  for  jnihlic  inspection,  by 
appointment,  during  normal  business 
hours  at  the  address  li.sted  in  the 
ADDRESSES  section  of  this  notice. 

Before  including  yonr  address,  ])hone 
number,  email  address,  or  other 
personal  identifying  information  in  yonr 
comment,  yon  should  he  aware  that 
yonr  entire  comment — including  your 
personal  identifying  information — may 
1)1!  made  publicdy  available  at  any  time. 
While  you  can  ask  us  in  your  comment 
to  withhold  yonr  personal  identifving 


information  from  ])nl)lic  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  so. 
y\iitl)oritv 

We  provide  this  notice  nnd(!r  section 

10  of  the  Act  (10  IJ.S.C.  1531  et  seq.) 
Dated;  )aiuiary  31. 2013. 

Mike  'i'haliiiull, 

Assisl<mt  Itej’ionat  llirecAor,  .Mountain-Prairie 
He^ion. 

11  K  Doc.  2(!13-()2.''>7<l  Filed  2-.'i-i:i;  IFd-l  ain| 

BILLING  CODE  4310-55-P 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

[FWS-R2-ES-201 3-N004; 

FXES1 1 1 301 00000C4-1 23-FF01 EOOOOO] 

Endangered  and  Threatened  Wildlife 
and  Plants;  5-Year  Status  Reviews  of 
Ocelot  and  Mexican  Spotted  Owl  in  the 
Southwest  Region 

AGENCY:  Idsh  and  Wildlife  .Service, 
Interior. 

ACTION:  Notice  of  initiation  of  reviews; 
nKpiest  for  information. 

summary:  We,  the  U.S.  Fi.sh  and 
Wildlife  Service,  an!  initiating  5-y(!ar 
status  reviews  under  the  Endangered 
.SpecitLs  Act  of  1973.  as  amendecl  (Act), 
of  the  endangered  ocelot  (Leopardas 
\=FeIis\  pard(dis)  and  the  threatened 
Mexican  .s])otted  owl  (Strix  occidentalis 
lacida)-  A  5-year  review  is  hastnl  on  the 
best  scientific  and  commercial  data 
available  at  the  time  of  the  review; 
therefore,  we  are  retpuLsting  submission 
of  any  such  information  that  has  become 
available  since  our  original  listing  of 
these  two  species. 

DATES:  To  ensure  consideration,  we  are 
requesting  submission  of  new 
Information  no  later  than  April  8,  2013. 
However,  we  will  continue  to  accept 
new  information  about  any  listeil 
sjiecies  at  any  time. 

ADDRESSES:  For  how  to  submit 
information,  see  R(!(|ne.st  for  Information 
and  “How  Do  I  Ask  Questions  or 
Provide  Information?”  in  the 
SUPPLEMENTARY  INFORMATION  .section. 

FOR  FURTHER  INFORMATION  CONTACT:  I'or 
information  on  a  |)articular  species, 
contact  the  a])])ropriate  person  or  office 
li.sted  in  the  table  in  the  SUPPLEMENTARY 
INFORMATION  section. 


SUPPLEMENTARY  INFORMATION: 

Why  do  we  conduct  a  5-year  review? 

Under  the  Act  (10  lI..S.Ci.  1531  et  seep), 
we  maintain  Lists  of  Endangered  and 
Thr(!at(!n(!d  Wildlile  and  Plants  (which 
w(!  collectively  refer  to  as  the  List)  in 
the  (iode  of  Federal  Regulations  (Ch’R)  at 
50  UFR  17.11  (for  animals)  and  17.12 
(for  plants).  .Section  4(c)(2)(A)  of  the  Act 
requires  us  to  review  each  li.sted 
species’  status  at  lea.st  once  every  5 
years.  Our  regulations  at  50  (iFR  424.21 
re(jnire  that  we  publish  a  notice  in  the 
Federal  Register  announcing  lho.se 
species  under  active  review.  For 
additional  information  about  5-year 
reviews,  refer  to  onr  factsheet  at 
http://\\i\’\\’.fi\’s.gov/endangered/\\'hat- 
we-do/recoveiy-overview.html . 

What  information  do  we  consider  in 
our  review? 

A  5-year  review  considers  all  new 
information  available  at  the  time  of  the 
review.  In  conducting  the.se  r(!views,  we 
consider  the  be.st  scientific  and 
commercial  data  that  have  b(!come 
available  since  the  listing  determination 
or  most  recent  status  review,  such  as: 

(A)  .Species  biology,  including  hut  not 
limited  to  population  trends, 
distribution,  abundance.  d(!mographic.s. 
and  genetics; 

(B)  Habitat  conditions,  including  but 
not  limited  to  amount,  distribution,  and 
suitability: 

((i)  (ions{!rvation  measur(!s  that  have 
he(!n  implemented  that  benefit  the 
species: 

(D)  Threat  status  and  trends  in 
relation  to  the  five  listing  factors  (as 
tlefined  in  section  4(a)(1)  of  the  Act); 
and 

(E)  Other  new  information,  data,  or 
corrections,  including  but  not  limited  to 
taxonomic  or  nomenclatnral  changes, 
identification  of  erroneous  information 
contained  in  the  List,  and  improved 
analytical  methods. 

Any  new  information  will  be 
consider(!d  during  the  5-y(!ar  review  and 
will  al.so  he  useful  in  evaluating  the 
ongoing  r(!c;overv  programs  for  the 
.si)ecies. 

Which  species  are  under  review? 

This  notice  announces  onr  active 
r(!view  of  tlu!  species  li.sted  in  the  table 
below. 
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Common 

name 

Scientific 

name 

Listing  status 

Where  listed 

Final  listing 
rule  (Federal 
Register 
citation  and 
publication 
date) 

Contact  person,  phone, 
email 

Contact  person's  U.S. 
mail  address 

Ocelot  . 

Leopardus 

[=Felis] 

pardalis. 

Endangered 

U.S.A.  (AZ.  TX)  to 
Central  and  South 
America. 

47  FR  31670 
July  21, 

1982. 

Mitch  Sternberg,  Biologist, 
956-784-7500  (phone); 
Mitch  Sternberg@fws.gov 
(email). 

South  Texas  Refuges 
Complex  Head¬ 
quarters,  Attention 
5-Year  Review, 

3325  Green  Jay 
Road,  Alamo,  TX 
78516. 

Owl,  Mexican 

Strix 

Threatened  ... 

U.S.A.  (AZ,  CO,  NM, 

58  FR  14248 

Field  Supervisor,  602-242- 

U.S.  Fish  and  Wildlife 

Spotted. 

occidentalis 

lucida. 

TX,  UT);  Mexico. 

March  16, 
1993. 

0210  (phone); 

Steve  Spangle  @  fws.gov 
(email). 

Service,  Arizona  Ec¬ 
ological  Services 
Field  Office,  Atten¬ 
tion  5-Year  Review, 
2321  West  Royal 
Palm  Road,  Suite 
103,  Phoenix,  AZ 
85021. 

K(H|uest  for  Information 

To  ensur(^  that  a  5-yoar  re\’ie\v  is 
complete  and  based  on  tlie  l)est 
available  scientific  and  commercial 
iiddrmation.  we  reipiest  new 
information  from  all  sources.  .See  “What 
Information  Do  We  (ionsider  in  Onr 
Reviijw?”  for  specific  criteria.  If  von 
submit  information,  please  sn|)port  it 
with  docnimmtation  such  as  maps, 
bibliographic  njferences.  methods  n.sed 
to  gather  and  analyze  the;  data,  and/or 
copies  of  any  ptn  tinent  publications. 
re|)orts.  or  letters  by  knowledgeable 
.sources. 

I  low  do  1  ask  (|iicstions  or  provide 
information? 

If  you  wi.sh  to  provide  information  for 
any  species  listed  above,  please  submit 
your  comments  and  materials  to  the 
aj)|)ropriate  contact  in  the  table  above. 
Yon  may  also  direct  cpje.stions  to  tho.se 
contacts.  Individuals  who  are  hearing 
impaired  or  speech  impaired  may  call 
the  Federal  Relav  .Service  at  800-877- 
83.3t)  for  TTY  assistance. 

Public  Availability  of  (Comments 

Ihdbre  including  your  address,  phone 
number,  email  address,  or  other 
j)er.sonal  identifying  information  in  vour 
comment,  you  should  he  aware  that 
your  entire  comment — including  your 
pc'r.sonal  identifying  information — may 
Im;  made  publicly  available  at  any  time. 
While  you  can  ask  us  in  your  comment 
to  withhold  your  jjersonal  identifying 
information  from  |)ublic  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  so. 

('.onmmnts  and  materials  received  will 
b(!  available  for  public  insjjection.  hv 
appointment,  during  normal  business 
hours  at  the  offices  where  the  comments 
are  submitted. 


Ciompleted  and  Ac;live  Reviews 

A  list  of  all  com|)h!ted  and  currentlv 
active  .5-year  reviews  addressing  species 
for  which  the  .Southwest  Region  of  the 
.Service  has  lead  responsibility  is 
available  at  hlt})://\\’\v\v.f\vs.}>()v/ 
soiithwvst/as/ 

Eli'cti'onicLibi'dix  Main.cfiu  (und(!r 
.Select  a  Document  Catiigory,  sidect  5- 
Year  R(!view). 

Authority 

This  document  is  published  und(!r  tin; 
authority  of  the  iMidangered  .S))ecies  Act 
of  15)73.  as  amended  (18  lJ..S.(i.  1531  e/ 
sdq.). 

Dalod:  |:iiiu<iry  30.  2013. 

|uv  K.  Nic:holopoiilos. 

Acting  Hcgioiuil  Director.  Sontlnvcst  itegion. 
Fish  (iiul  Wildlife  Service. 

IFR  Doc.  2(li;i-a2.'>7(i  Kilud  K:4.'i  ailll 

BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

[FWS-R7-R-201 2-N206; 

FXRS1 2650700000-1 34-FF07R06000] 

Final  Environmental  Impact  Statement; 
Izembek  National  Wildlife  Refuge 
Proposed  Land  Exchange/Road 
Corridor,  Cold  Bay,  AK 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  We,  the  U.S.  Idsh  and 
Wildlife  .Service  (.Sca  vice).  announce  the 
availability  of  a  final  environmental 
impact  statement  (EhS)  for  a  jiroposed 
land  exchange/road  corridor  on  the 
Izembek  National  Wildlife  Refuge 
(Refuge),  Ala.ska.  We  jirejiared  tliis  final 


EI.S  pursuant  to  the  National 
Environmental  Policy  Act  of  15)85) 

(NEPA)  and  its  imjilementing 
regulations.  The  .Service  is  furnishing 
this  notice  to  advise  the  public  and 
other  agencies  of  availability  of  the  final 
EI.S. 

DATES:  The  review  jieriod  will  end 
March  8.  21)13.  We  are  not  soliciting 
comments  on  the  final  EI.S  during  this 
review  ])eriod. 

ADDRESSES:  You  may  submit  (jimstions 
or  reijuests  for  more  information  by  any 
one  of  the  following  methods: 

Kiuail:  iyjnnbekjiis@f\vs.‘>ov:  include! 
“Izembek  National  Wildlife  Refuge  final 
EI.S"  in  the  subject  line  of  the  message. 

Fax:  Attn:  .Stejihanie  Bradv,  Projec:t 
Team  Leader,  (5)07)  788-35)85. 

ILS.  Mail:  Stephanie  Brady.  Project 
Team  Leader.  II. .S.  Fish  and  Wildlife 
.Service,  1011  East  Tudor  Rd.,  M.S-231, 
Anchorage,  AK  5)5)503. 

In-Farson  Pickup  or  Drop-off:  You 
may  jiick  up  a  cojiy  of  the  EI.S  or  droji 
off  (juestions  during  regular  busine.ss 
hours  at  the  address  listed  above. 

You  will  find  the  final  EIS,  as  well  as 
information  about  the  process  and  a 
summary  of  the  final  EI.S,  on  the 
Izembek  refuge  web  site:  http:// 
izemhek.fws.go\7eis.htm. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Brady,  (5)07)  308-7448,  or  at 
the  addre.sses  above. 

SUPPLEMENTARY  INFORMATION: 

Introduction 

In  2005)  the  Omnibus  Public  Land 
Management  Act  of  2005)  (Act),  Public 
Law  111-11;  123  Stat.  5)5)1,  was  enacted. 
.Subject  to  com])lying  with  the 
r(!(]uirements  of  the  Act.  it  authorized 
the  .Secretary  of  the  Interior  to  emter  into 
a  land  exchange  between  the  Service 
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and  State  of  Alaska  and  betwauai  the 
Sta'vice  and  the  King  Cove  ("orporation 
for  the  pur])ose  of  constructing  a  single¬ 
lane  gravel  road  between  tin; 
connminities  of  King  (love;  and  C'old 
Bay,  Alaska,  through  Izianhek  National 
Wildlife  Refuge.  'I’he  land  exchange 
would  involve  the  nanoval  of 
approximately  200  acres  within  the 
Izcanhek  National  Wildlife  Refuge, 
including  lands  within  the  Izeinhek 
Wihhaness.  for  the  road  corridor,  and 
approximately  1  ,(>00  ac.res  of  Federal 
land  within  the  Alaska  Maritime 
National  Wildlife  Refuge  on  Sitkinak 
Island.  In  exchange,  the  Service  would 
niceive  apjjroximately  43,003  acres  of 
land  owned  hy  the  State  of  Alaska  and 
aj)proximatelv  13,300  acres  of  land 
owned  by  the  King  Cove  Corporation. 
The  lands  from  the  State  of  Alaska 
would  he  designated  wilderne.ss.  as 
would  the  apjjroximately  2. .505  acres  of 
lands  from  the  King  Cove  (]or])oration. 
'fhese  lands  are  located  around  Cold 
Bay  and  adjacent  to  the  North  (aeek 
Unit  of  Alaska  I\;ninsula  National 
Wildlife  Refuge. 

With  this  notice,  we  continue  tin;  FIS 
])roce.ss  for  the  izembek  National 
Wildlife  Refuge  land  exchange/road 
corridor  proposal.  We  .started  this 
])roces.s  with  notices  of  intent  in  the 
Federal  Register  (74  FR  39330:  August 
0,  201)9;  75  FR  8390;  l-ehruary  24,  2010). 
indicating  the  beginning  of  the  scoping 
|)(;riod  and  publishing  the  dates  and 
locations  of  the  sco])ing  meetings.  We 
akso  |)uhlished  a  notice  of  availabilitv. 
announcing  the  release  of  the  Draft  FIS 
and  the  opening  of  the  ])ublic  comment 
])eriod  (77  FR  10059;  March  19.  2012) 

The  Izembek  National  Wildlife  Refuge 
(417.533  acres)  and  the  North  Creek 
(8.452  acres)  and  Pavlof  (1 .447.204 
acres)  units  of  the  Alaska  Peninsula 
National  Wildlife  Refuge  are  located  at 
the  westernmost  tip  of  the  Alaska 
Peninsida.  To  the  north  of  the  Izembek 
Refuge  is  the  Bering  Sea;  to  the  south  is 
the  Pacific  Ocean.  The  Alaska  Peninsula 
is  dominated  by  the  rugged  Aleutian 
Range,  part  of  the  Aleutian  arc  chain  of 
volcanoes.  Landforms  include 
mountains,  active  volcanoes,  U-shajjed 
vallevs,  glacial  moraines,  low  tundra 
wetlands,  lakes,  sand  dunes,  and 
lagoons.  Flevations  range  from  sea  level 
to  the  9.372-foot  Shishaldin  Volcano. 
Shishaldin  Volcano  is  a  designated 
National  Natural  Fandmark.  Alaska 
Maritime  National  Wildlife  Refuge 
.stretches  from  the  Arctic  Ocean  to  the 
.southeast  ])anhandle  of  Alaska  and 
protects  breeding  habitat  for  .seabirds, 
marine  mammals,  and  other  wildlife  on 
more  than  2,500  islands,  .s])ire.s,  rocks, 
and  coastal  headlands. 


Background 

On  December  0,  1900,  Ihihlic  Land 
Order  2210  established  the  498,000-acre 
Izembek  National  Wildlife  Range,  which 
included  Izembek  Fagoon  and  its  entire 
watershed  near  the  tip  of  the  Alaska 
Peninsula,  as  “a  refuge,  breeding  ground 
and  management  area  for  all  forms  of 
wildlife.”  Fighty-four  thousand,  two 
hundred  acres  of  this  national  wildlife 
range,  including  Izembek  Fagoon,  are 
State  lands  under  the  Submerged  Lands 
Act,  43  U.S.C.  1312.  'file  State  of  Alaska 
established  the  Izemhcik  State  (iame 
Refuge  to  continue  protecting  the  rare 
r(!.sources  of  Izembek  Lagoon  in  1972.  In 
December  1980,  the  Alaska  National 
Intere.st  Lands  ('onservation  Act 
(ANILOA;  Pub.  L.  9()— 487)  was  enacted. 
Section  303(3)  redesignated  the  existing 
Izembek  National  Wildlife  Range, 
containing  the  417,533-acre  watershed 
surrounding  Izembek  Lagoon,  as  the 
Izembek  National  Wildlife  Refuge. 

As  descrih(!d  in  ANILCA,  Izembek 
Refuge  j)ur])oses  include  the  following: 

(i)  To  con.serve  fish  and  wildlife 
])opulations  and  habitats  in  their  natural 
divciisity: 

(ii)  To  fulfill  the  international  treatv 
obligations  of  the  United  States  with 
respect  to  fish  and  wildlife  and  their 
habitats; 

(iii)  'I’o  provide,  in  a  manner 
consistent  with  the  purposes  si!t  forth  in 
subparagraphs  (i)  and  (ii),  the 
opportunity  for  continued  subsistence! 
uses  by  local  resideints;  and 

(iv)  To  ensure,  to  the  maximum  extent 
practicable  and  in  a  manner  consistent 
with  the  ]nir])oses  set  forth  in  ])aragraph 
(i),  water  epiality  and  necessarv  water 
(juantity  within  the  refuge. 

Section  702(8)  of  ANILCA  also 
designated  300. 000  acres  (72  percent)  of 
the  Izembek  Refuge  as  a  wilderness  area 
under  the  Wilderness  Act.  The 
Wildfiiness  Act  creates  additional 
pur])o.ses  for  designated  wilderness 
areas  within  refuge  boundaries. 
S])ecificallv.  these  areas  are  to  h(! 
managed  “for  the  u.se  and  enjoyment  of 
the  American  peo])le  in  such  manner  as 
will  leave  them  unim])aired  for  future 
u.se  and  enjoyment  as  wilderne.ss,  and 
so  as  to  provide  for  the  j)rotection  of 
these  areas,  the  pre.s(!rvation  of  their 
wilderness  character,  and  for  the 
gathering  and  dissemination  of 
information  regarding  their  u.se  and 
enjoyment  as  wilderness.”  'Fhe 
Wilderne.ss  Act  |)rohihit.s  th(! 
con.struction  of  permanent  roads 
through  a  wilderne.ss  area  designated 
under  the  Act. 

The  Izembek  Refuge  is  inhabited  by  a 
diverse!  and  abundant  community  offish 
and  wildlife.  Izemh(!k  Lagoon  and 


adjacent  coastal  waters  and  wetlands 
form  one  of  the  most  important 
migratory  bird  .staging  habitats  in  the 
world.  In  recognition  of  this,  and  for  its 
importance  to  internationally  migrating 
birds,  it  was  designated  as  a  Clohallv 
Important  Bird  Area  by  the  American 
Bird  Con.servancy  in  2001.  Hundreds  of 
thou.sands  of  geese,  clucks,  and 
shorehirds  use  the  Izembek  Refuge’s 
wetlands  and  the  adjacent  lagoons  to 
r(!.st  and  feed  during  their  long 
migrations  between  arctic  breeding 
areas  and  their  diverse  wintering  areas, 
some  as  far  away  as  South  Am(!rica  and 
New  Zealand.  Each  s])ring  and  fall. 
Iz(!mhek  Lagoon  provides  staging  hal)itat 
for  more  than  90  percent  of  the  world’s 
|M)pulation  of  Pacific  brant  and  many 
.sea  ducks  and  other  waterhirds  winter  at 
the  Izembek  Refuge  and  adjacent  marine 
waters. 

Together,  the!  Izembek  Refuge  and 
Izembek  State  Game  Refuge,  which 
encompass(!S  the  tidelanils  of  Izembek 
Lagoon,  wen!  recognizi!d  for  the  ar(!a’.s 
(!xtraordinarv  ecological  values  when 
they  became  one  of  the  fir.st  sites  in 
North  America  to  he  designated  a 
Wetland  of  international  lm])ortance 
under  the  Ramsar  convention,  one  of 
oidy  19  such  sites  within  the  United 
States.  lzemb(!k  Lagoon  supports  some 
of  the  most  extensive  remaining  (!elgra.ss 
meadows  in  the  world,  providing  a  rich 
environment  for  waterhirds  and  other 
wildlife.  Izembek  Lagoon  and  adjacent 
habitats  (pialify  as  a  site  of  R(!gional 
Importance  (hosts  at  least  20. ()()()  birds 
annually)  and  likely  International 
Importance  (hosts  at  least  100.000  birds 
annually)  in  the  Western  Hemisj)heric 
Shorehird  Reserve  Network.  The 
lagoon’s  harrier  islands  ])rotect  the 
eelgrass  habitat  and  wildlife  species 
from  fhe  dramatic  storms  of  the  Bering 
Sea. 

The  lzemh(!k  Refugt!  also  supports 
species  of  concern  such  as  the 
threatened  Steller’s  (!ider.  thn!atem!il  sea 
otter,  threatened  Steller  .sea  lion,  tundra 
swan,  black  brant,  gray-helli(!d  brant, 
and  emperor  goose.  Wildlife  habitat 
throughout  the  Izembek  Wilderness 
currently  maintains  a  high  lev(!l  of 
connectivity  ])roviding  undi.sturhed 
habitat  for  brown  l)(!ar,  caribou.  moo.s(!, 
salmon  and  countless  migratory  birds. 
Additionally,  caribou  use  Izembek 
R(!fuge  as  wintering  grounds  and  brown 
hear  use  the  area  around  fhe  isthmus  for 
denning.  R<!d  fox.  wolves  and 
wolverines  are  found  on  the  refuge  and 
harbor  seals  can  he  seen  along  the 
coastline  and  in  the  lagoons,  (^oho, 
chum,  sockeye.  and  pink  salmon  return 
in  great  numbers  to  the  many  streams  of 
Izembek  Refuge  to  s})awn  each  year. 
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Till!  rnfiii«(!  also  has  a  rich  human 
history,  from  ancient  settlements  of 
Alaska  Natives,  through  the  Ittth  and 
loth  century  Russian  fur  traders,  to  a 
World  War  11  outpost.  The  Izemhek 
Wilderness  covers  most  of  the  refuge 
and  includes  pristine  stri!ams,  extensive 
wetlands,  sleep  mountains,  tundra,  and 
sand  dunes,  and  ])rovides  high  scenic, 
wildlife,  and  scientific  values,  as  well  as 
outstanding  opportunities  for  .solitude 
and  primitive  and  nnconfined 
recreation,  ('.nrrently.  the  narrow 
isthmus  .separating  the  Bering  Sea  from 
the  North  I’acific  is  not  fragmenteil  hy 
road  construction  and  provides 
connectivity  of  habitat  for  many  species 
inhabiting  the  .southern  Alaska 
Peninsula  region.  In  addition  to  lands 
within  Izemhek  Refuge,  the  land 
exchange  involves  parcels  on  Sitkinak 
Island  within  Alaska  Maritime  National 
Wildlife  Refuge  and  |)arcels  owned  hy 
the  King  (iove  (Corporation  and  the  State 
of  Alaska  located  on  the  Alaska 
Peninsida.  Sitkinak  Island  is  primarily 
owned  hy  the  State  of  Alaska,  with  two 
parcels  owned  by  the  Service. 

The  King  (Cove  (Corporation  is  an 
Alaska  Native  Village  (Cor|)oration 
established  under  the  Alaska  Native 
(Claims  Settlement  Act  of  1971  (43 


authority  of  AN(CSA.  (Congress  grantiul 
King  (Cove  (Corporation  land 
entitlemiiuts  within  and  adjacent  to 
Izemhek  Refuge.  The  State  of  Alaska 
akso  owns  lands,  submerged  lands, 
shorelands.  and  tidelands  within  and 
adjacent  to  Izemhek  and  Alaska 
Peninsula  Refugiis.  including  the 
Izemhek  State  (Came  Refuge. 

Prior  legislation  and  an  EIS  also 
focused  on  jiroviding  access  between 
the  communities  of  King  (Cove  and  Cold 
Bay.  The  King  (Cove  Health  and  Safety 
Act  (Section  353)  of  the  Omnibus 
Consolidated  and  Emergency 
Sn|)])lemental  Appropriations  Act  of 
(Pnl).  L.  10.5-227)  i)rovided 
appropriations  of  837.5  million  for  the 


Aleutians  Ea.st  Borough  to  construct  a 
marine-road  link  hetweiai  the 
commnnities  of  King  (Cove  and  (Cold  Bav 
(.820  million).  This  law  also  provided  an 
a])proi)riation  for  imjirovements  to  the 
King  (Cove  Airport  (815  million)  and 
King  (Cove  (Clinic  (.82.5  million).  The 
conference  committee  report  on  this  law 
slated  the  committees  agreiul  to  thiise 
funds  as  an  alternative  to  an  easement 
for  a  road  through  the  Iziiinhek  National 
Wildlife  Refuge  wilderness  area  to 
address  critical  health  and  safety  needs. 

'fhe  II. .S.  Army  (Corj).s  of  Engineers. 
Alaska  District,  completed  the  King 
(Cove  Access  Project  EIS  and  i.ssned  a 
Record  of  Decision  addressing  the 
marine-road  link  in  2003.  The  road  was 
con.strncted  to  Eenard  Harbor,  where 
hovercraft  support  facilities  were 
installed.  A  hovercraft  was  ])urchased 
and  began  operating  in  2007.  Hovercraft 
transit  service  was  ])rovided  by  the 
Ahuitians  Ea.st  Borough  until  November 
2010.  Throughout  this  time.  King  (Cove 
residents  continued  to  advocate  for  a 
road  as  the  safest  and  most  reliable 
transportation  system. 

The  extraordinary  wildlife  and 
wilderness  resources  of  Izemhek 
National  Wildlife  Refuge  have  been 
riicogniziid  for  their  national  and 
international  significance.  (Congre.ss 
designated  the  wilderness  area  for  its 
outstanding  opportunities  for  solitude 
and  ])rimitive  and  nnconfined  tyjie  of 
riicreation.  It  contains  outstanding 
(icological.  geological,  or  other  features 
of  .scientific,  educational,  scimic.  and 
historical  value.  It  has  retained  its 
primeval  character  and  influence, 
without  ])ermanent  improvements  or 
human  habitation,  and  is  currently 
managed  to  ])rotect  and  jjreserve  its 
natural  conditions.  .Section  ()4()2(l))  of 
the  Act,  reipiires  the  .Service  to  ])repare 
an  environmental  impact  statement 
(ELS)  under  the  National  Environmental 
Policy  Act  of  1980.  as  amended  (42 
II..S.(C.  4321  et  .SCI].),  and  its 
implementing  regulations  (40  (CFR  parts 


1500-1 508).  The  Act  directs  that  the  ELS 
analyze  the  propo.sed  land  exchange  and 
the  potential  construction  and  oi)eration 
of  a  road  hiitween  the  commnnities  of 
King  (love  and  ("old  Bay,  Alaska.  The 
Act  requires  that  the  .Service  identify  a 
specific  road  corridor  through  the  refuge 
for  consideration  in  consultation  with 
the  .State,  the  (lily  of  King  (love,  and  the 
Agdaagux  Tribe  of  King  (love.  Following 
completion  of  the  ELS  and  Record  of 
Decision,  if  a  land  exchange  alternative 
is  .S(!lected,  section  84()2(d)  of  the  Act 
reipiires  the  Secretary  to  determine 
whether  the  land  exchange  (including 
the  construction  of  a  road  between  the 
(lity  of  King  Cove.  Alaska,  and  the  Cold 
Bay  Air])ort)  is  in  the  public  interest. 

EIS  Alternatives  We  Considereil 

.Subject  to  complying  with  the 
requirements  of  the  Act,  the  .Secretarv  of 
the  Interior  is  authorized  to  consider  a 
land  exchange  between  the  .Service  and 
.State  of  Alaska  and  between  the  .Service 
and  the  King  Cove  Corjjoration  for  the 
purpose  of  constructing  a  single-lane 
gravel  road  between  the  commnnities  of 
King  Cove  and  ("old  Bay,  Alaska.  The 
Act  also  reipiiriid  that  we  prejjari!  this 
final  ELS.  The  Agdaagux  Tribe  of  King 
Cove,  Aleutians  East  Borough.  City  of 
King  Cove,  Federal  Highway 
Administration/W(!.stern  Federal  Lands, 
King  Cove  Corporation.  Native  Village 
of  Belkofski.  .State  of  Alaska,  and  IL.S. 
Army  Corps  of  Engineers.  Alaska 
District,  are  formal  cooperators  in  the 
lirejiaration  of  this  final  ELS.  The 
.Service  is  the  lead  agency. 

The  final  ELS  includes  evaluation  of 
two  specific  ])otential  road  corridors 
through  the  Izemhek  Refuge  and 
Wilderness  that  were  identified  in 
considtation  with  the  State  of  Alaska, 
the  City  of  King  Cove,  and  the  Agdaagux 
Tribe  of  King  Cove.  We  developed  and 
evaluated  the  following  alternatives, 
summarized  in  the  table  and  described 
briefly  below.  A  full  de.scri])tion  of  each 
alternative  is  in  the  final  ELS. 


IJ..S.C.  1801  el  seq.)  (ANC.SA).  Under  the 


Alternative  1 — no  action 

Alternative  2 

Alternative  3 

Alternative  4 

Alternative  5 

No  land  exchange.  Continue 
current  modes  of  trans¬ 
portation,  including  air 
and  marine. 

Land  exchange  and  south¬ 
ern  road  alignment 
through  Izemhek  Refuge 
and  Wilderness. 

Land  exchange  and  north¬ 
ern  alignment  through 
Izemhek  Refuge  and 
Wilderness. 

Hovercraft  operation  6 
days  per  week  from 
Northeast  Hovercraft 
Terminal  to  Cross  Wind 
Cove. 

Lenard  Harhor  ferry  with 
Cold  Bay  dock  improve¬ 
ments 

Alternative  1 — No  Action 

Under  Alternative  1.  the  .S(!rvice 
would  not  enter  into  a  land  exchange 
with  King  Cove  Corporation  and  the 
.State  of  Alaska  for  the  ]nirpose  of 
constructing  a  road  between  King  Cove 
and  Cold  Bay.  Alaska.  Current  modes  of 


transportation  bidween  the  cities  of  King 
Cove  and  Cold  Bay  would  continue  to 
operate,  including  air,  ])ersonal  marine 
vessels,  and  a  ferry  service 
apjjroximately  twice  per  month  in  the 
summer  season.  The  Aleutians  Ea.st 
Borough  has  indicated  they  have 


considered  an  ainminnm  landing  craft/ 
passenger  ferry  to  provide  a  marine-road 
link  between  the  Northeast  Hovercraft 
Terminal  and  the  Cro.ss  Wind  Cove  if 
there  is  no  land  exchange. 

According  to  the  Borough,  the  ves.sel 
contemjjlated  would  accommodate 
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approxiniatcdy  30  ])as.seng(;rs,  occasional 
wheeled  veliicle.s/ainl)nlanc(;.s  and 
limited  cargo.  The  vessel  would  operate 
between  the  Northeast  Hovercraft 
Terminal  and  dross  Wind  (iove.  the; 

.same  route  analyzed  in  the  2003  EIS  for 
the  hovercraft. 

Alternative  2 — I.and  Exchange  and 
Southern  Road  Alignment 

Alternative  2  ])roj)ose.s  a  land 
exchange  between  the  Federal 
government.  State  of  y\la.ska,  and  King 
dove  dorporation  as  desca  ihed  in  the 
Fropo.sed  Action.  The  estimated  amount 
of  Federal  land  exchanged  in  this 
alternative  for  the  road  corridor  would 
he  201  acres,  including  131  acres  in 
Izemhek  Wilderness,  a.ssnming  a  100- 
foot  corridor  width. 

Alternative  3 — Land  Exchange  and 
dentral  Road  Alignment 

Alternative  3  pro]K).ses  a  land 
exchange  between  the  Federal 
government.  State  of  Alaska,  and  King 
dove  dor]K)ration,  as  descrilxul  in  the 
Proposed  Action.  The  estimated  amount 
of  Federal  land  exchanged  in  this 
alternative  for  the  road  corridor  would 
he  227  acres,  including  1.52  acres  in 
Izemhek  Wilderness,  assuming  a  lt)0- 
foot  corridor  width. 

Alternative  4 — Hoverca’aft  Operations 
from  the  Northeast  Hovercraft  'I’erminal 
to  (iro.ss  Wind  (iove  (ti  days  per  week) 

Alternative  4  is  the  Fropo.sed  Actioji 
in  the  2003  EIS  for  the  King  dove 
Access  Project  completed  by  the  ll.S. 
Army  dorps  of  Engineers,  Alaska 
District.  The  alternative  considered  in 
this  EIS  woidd  not  requin;  further 
construction  activities;  the  alternative 
will  consider  operations  of  the 
hovercraft,  as  described  in  the  2003  EIS, 
for  service  six  days  jier  week  between 
the  Northeast  Hovercraft  Terminal  and 
the  (boss  Wind  dove.  As  the  draft  EIS 
was  approaching  completion,  the 
Aleutians  East  Borough  .sent  the  Service 
a  letter  stating  they  will  not  resume 
hovercraft  .s(!rvice  in  the  fore.seeable 
future. 

Alternative  5 — Lenard  Harbor  Ferry 
with  dold  Bay  Dock  Improvements 

Alternative  5  would  use  a  ferrv  to 
travel  14  mihis  between  a  terminal  in 
Lenard  Harbor  and  a  substantially 
modified  dold  Bay  dock.  This 
alt(!rnative  is  similar  to  an  alternative 
that  was  analyzed  in  the  2003  EIS,  with 
the  exce|)tion  of  ])roject  elements  that 
have  been  permitted  or  constructed  to 
date,  including  the  access  road  to  the 
site,  a  terminal  building  with  a.ssociated 
utility  infrastructure,  and  a  parking  area. 
However,  the  Lenard  Harbor  terminal 


structure  has  hetiu  damaged  bv  a  .storm, 
and  would  have  to  he  replaced. 

Upgrades  to  the  parking  area  and 
security  fencing  would  also  be 
n(!C(!.s.sary.  f’erry  service  would  be 
provided  six  days  per  week. 

P ix:fe r r »;d  A 1 1 er n a t  i ve 

douncil  on  Environmental  Qualitv 
Regulations  (40  dFR  1502.14)  retpiire 
agencies  to  identify  the  agency’s 
])referred  alternative  in  a  final  EIS. 
(Consistent  with  this  requirement,  the 
Service’s  preferred  alternative  is 
Alternative  1.  the  no  action  alternative. 
This  alternative  was  so  identificid 
because  it  is  believed  to  he.st  meet  refuge 
purposes  and  the  Service  mission. 

\Vhile  the  proposed  land  exchange 
would  jjrovide  many  more  acres  of  land 
as  ])art  of  the  Refuge  System;  the  habitat 
values  of  these  lands  do  not  compare 
with  the  habitat  values  of  the  areas 
within  the  pro])o.sed  road  corridors  and 
do  not  compimsate  for  the  effects  that 
locating  a  road  within  the  Izemhek 
Wilderness  would  have  on  wildlife, 
habitat,  and  wilderness  values  of  the 
refuge. 

During  ])reparation  of  the  draft  EIS, 
the  cooperators  met  over  100  times. 

Most  of  the  cooperators  have  met 
rej)eat(!dly  with  senior  Service;  and 
Department  of  the;  Interior  officials  to 
ex])ress  their  recommendations  for  a 
])reierr(;d  alternative.  'I’he  identification 
of  Alternative  1  as  the  preferred 
alternative  in  the;  EIS  was  made  by  the 
U.  .S.  Fish  and  Wildlife  .Service  as  lead 
ag(;ncy  and  is  not  preferr(;d  by  all  the 
cooperators  on  the  project. 

The  Izemhek  Refuge  and  Alaska 
Peninsula  Refuge  would  rec;eive  over 
55,000  acres  offered  by  the  .State  and 
King  (Cove  Corporation  in  exchange  for 
de-designating  approximately  200  acres 
of  lz(;ml)ek  Refuge  Wilderm;ss  and 
tran.sferring  it  to  the  .State  of  Alaska  for 
road  construction.  While  the  over 
55,000  acres  offered  contain  important 
wildlife  habitat,  they  do  not  ])rovide  the 
wildlife  diversity  of  the  internationallv 
recognized  wetland  habitat  of  the 
Izemhek  isthmus.  .Sinq)ly  exchanging 
lands  will  not  conqjensate  for  myriad 
ri])ple  effects  on  habitat  and  wildlife 
due  to  uses  on  and  beyond  the  road,  nor 
would  new  lands  |)rovide  habitat  for  ail 
the  same  ,s])ecie.s.  .State  lands  and 
])rivate  lands  adjac(;nt  to  the  refuge  to  be 
traded  to  tin;  .Service  are  under  no 
fore.seeable  threat.  While  adding  them  to 
the  National  Wildlife  Refuge  .System 
should  insure  long-term  j)n)tection;  this 
would  not  c:ompensate  for  the  adverse 
effects  of  removing  a  corridor  of  land 
and  con.structing  a  road  within  the 
narrow  Izemhek  i.sthmus. 


The  road  is  ])roj)o.sed  to  connect  the 
communities  of  King  (Cove  and  (Cold  Bay 
to  provide  King  (Cove  residents  access  to 
emergency  medical  and  other  .services 
via  the  all-weather  airport  at  (Cold  Bay. 

To  addre.ss  this  concern,  the  1097  King 
(Cove  Health  and  .Safety  y\ct  authorized 
funding  for  a  marine  link  between  the 
communities  and  improvements  to  King 
(Cove’s  air  strip  and  medical  clinic. 
(Congress  recognized  that  the.se  funds 
w(;re  to  ])rovide  emergency  health  and 
.safety  needs  in  the  community  as  an 
alternativt;  to  a  road  through  the 
Izemhek  Refuge  aud  Wilderness.  In  1998 
(Congress  apjjrojjriated  .S37.5  million  for 
these  improvements  to;  (1)  Upgrade  the 
medical  clinic,  (2)  improve  the  King 
(Cove  airstrij).  and  (3)  create  a 
transportation  link  between  King  (Cove 
and  (Cold  Bay  via  a  single  lane,  unpaved 
road  from  King  Cove  to  a  SIO  million 
hovercraft  and  terminal.  Facilities  wen; 
con.struct(;d  and  a  hovercraft  operateil 
between  the  communities  from  2008  to 
2010.  During  that  time,  the  hovercraft 
successfully  com])leted  every  medical 
evacuation  reciuired  during  the  periods 
(;ach  year  it  was  operating. 

Hovi;rcraft  servic.e  provid(;d  by  the 
Aleutians  East  Borough  was  susjjended 
in  November  201 1).  In  Novemh(;r  2011 
the  Aleutians  East  Borough  announc(;d 
that  hovercraft  .service;  would  not 
r(;snme.  .Since  operations  began  in  2007. 
the  Ahaitians  East  Borough  stated  that 
tlu;re  were  i.ssu(;.s  with  operahilitv  and 
reliable  .service  from  Lenard  Harbor. 
R(;venue  generat(;d  by  o])erations  did 
not  m(;et  initial  projections.  The 
Aleutian  East  Borough  reports  the 
hovercraft  lost  .SI  million  annually 
when  operating  three  days  a  week  and 
that  they  do  not  plan  to  operate  it  again. 
The  Aleutians  East  Borough  determined 
that  it  could  not  sustain  the.se  co.sts. 

Whth  no  further  hovercraft  service 
planned  for  the  community  of  King 
(Cove,  the  hovercraft  was  modifi(;d  and 
transferred  to  Akntan  in  the  Aleutian 
Islands  in  2012  where  it  is  snpposed  to 
provide  a  transportation  link  between 
the  City  of  Akntan  and  the  Akutan 
Air|)ort  on  Akim  Island. 

In  a  F(;hruary  24.  2012  letter  to  the 
U..S.  Army  (Corps  of  Engineers,  the 
Aleutians  East  Borough  stated  it  is 
exjiloring  an  aluminum  landing  craft/ 
])a.ss(;nger  ferry  to  provide  a  marine-road 
link  between  the  commnnities  of  King 
Cove  and  Cold  Bay  if  a  land  (;xchange 
and  road  corridor  is  not  ajijiroved.  This 
letter  states  that  “It  is  the  fervent  hope” 
of  the  Aleutians  East  Borough,  the  (City 
of  King  (Cove,  the  King  Covi;  Corporation 
and  the  Agdaagux  and  Belkofski  Tribes 
that  the  .Secretary  of  the  Interior  will 
ajiprove  the  land  exchange.  If  the 
.Secretary  does  not  ajqirove  the  land 
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exchange,  the  Aleutians  East  Borough 
“will  develop  an  alternative 
transportation  link  h(!t ween  King  C'ove 
and  (a)1(1  Bay.  Any  alternative  we 
develop  will  include  the  utilization  of 
the  road  to  Northeast  (Corner  and 
associated  facilities,  now  being 
constructed  under  the  KingC.ove  Health 
and  Safety  Act  ....  A  transportation  link 
the  Borough  is  exploring  (and  we 
htdieve  holds  promise)  is  an  aluminum 
landing  craft/pas.scaiger  ferry.”  The 
Borough  hoj)es  that  this  type  of  a 
transportation  link  could  he  more 
technically  and  financially  viable  than  a 
hovercraft. 

Thus  a  landing  craft  or  other  ferry  or 
the  hovercraft  is  a  potential  means  of 
providing  emergency  access;  the 
economic  tdioices  relative  to  use  of 
these  vessels  for  ])roviding  ai:cess  an; 
the  purview  of  the  Aleutians  East 
Borough. 

Public:  Involvement 

We  arc!  releasing  the  final  EIS  for  a  30- 
day  jjuhlic  review  pcniod.  We  are  not 
.soliciting  public  comments  at  this  time. 
The  .Service  has  afforded  government 
agencies,  trilxjs,  and  the  i)nl)lic 
extciusive  op|)ortnnity  to  participate  in 
the  pr(!paration  of  this  EI.S. 

We  started  the  EkS  for  the  Izemhcjk 
Refuge  land  exchange/road  corridor  in 
August  2000.  At  that  time  and 
throughout  the  |)lanning  process,  we 
nupuisted  j)ul)lic  comments  and 
considcmui  and  incor])orated  them  in 
numerons  wavs. 

To  gather  additional  input  from  the 
public,  we  held  sevcm  j)ul)lic  oi)en 
hou.se  meetings — five  in  communities 
adjacent  to  or  within  the  houndaricis  of 
the  Izemhek  Refuge:  one  in  Washington. 
IX'.:  and  one  in  Anchorage,  Alaska. 

We  considered  and  evaluatcul  these 
issues  and  public  concerns,  and  u,sc:d 
them  to  develoj)  various  aspcuits  of  the 
draft  EIS.  We  published  the  draft  EIS  on 
March  10.  2012,  for  public  review.  3’he 
comment  period  clo.sed  on  May  18, 
2012.  During  that  time,  we  held  four 
face-to-face  public  meetings  in 
Anchorage.  .Sand  Point.  Cold  Bay,  and 
King  Cove.  Alaska  and  via  a  conference 
call  with  the  comimmities  of  False  Pass 
and  Nelson  Lagoon.  Alaska.  All 
mecitings  were  recorded  and  transcri])ts 
are  available  on  the  Iztmihek  Web  site 
and  in  the  final  ELS. 

Individuals  and  organizations 
provided  a  total  of  71  .‘)0()  comments 
during  the  |)ul)lic  comment  period.  The 
responses  caim;  in  the  form  of  emails, 
faxes,  letters,  and  i)uhlic  hearing 
transcri|)ts.  A])])roximately  70  people 
spoke  at  the  six  |ml)lic  meetings.  The 
comments  were  reviewed,  codcui. 
analyzed,  and  developed  into 


statements  of  concern.  Comments  were 
sort(!d  into  broad  issue  groups, 
including: 

1.  Regulatory  compliance; 

2.  Purpose  and  need; 

3.  Proposed  action,  alternativiis,  and 
mitigation  measures: 

4.  Affected  environment  and 
environmental  consetpiences;  and 

.5.  Ceneral. 

We  considered  and  evaluateil  the.se 
issues  and  ])uhlic  concerns,  and  used 
them  to  d(!velop  various  aspec:ts  of  the 
final  EIS. 

(Changes  to  the  Final  EIS 

We  made  the  following  changes  in  the 
final  ELS  from  the  draft  ELS: 

No  (lotion:  As  indicated  in  the  draft 
EIS,  we  have  revised  the  no  action 
alternative  in  th(i  final  ELS.  I'he 
Aleutians  Ea.st  Borough  ceased  to 
o])erate  the  hovercraft  and  has  indicated 
that  if  tlu!  .Secretary  do(!s  not  approve 
the  pro])o.sed  road,  thev  will  i)nrsue  a 
landing  craft  as  a  marine  link  hcitween 
the  Northeast  corner  to  (iold  Bay. 
Therefore,  we  u|)dated  the  no  action  to 
reflect  the  latest  information  ])rovided 
hv  the  Aleutians  I'iast  Borough. 

hnpaoi  snninunios:  .Some  imi)acts 
were  re-classified  and  are  reflected  in 
the  final  ELS. 

Sooioooonoinic  (iolir'Vhn  final  l-d.S 
reflects  the  re-analysis  of  the 
socioeconomic  data  with  the  2010 
census  data.  However,  this  r(!-analvsis 
did  not  yield  any  changes  in  the  impact 
analysis. 

(Comments 

We  are  not  soliciting  comments  at  this 
time.  This  release  is  intended  to  allow 
the  public  a  period  of  review.  Appendix 
G  of  the  final  ELS  includes  a  summary 
report  of  ])ul)lic  comments  received 
during  the  scoping  period.  Appendix  G 
of  the  final  ELS  contains  a  summary  of 
public  comments  received  on  the  draft 
ELS  and  the  .Service’s  responses  to 
substantive  comments,  and  includes 
sam])les  of  ])uhlic  commimts  received 
on  the  draft  ELS. 

Next  Steps 

Following  conclusion  of  the  3()-dav 
public  niview  period,  a  Record  of 
Decision  (ROD)  will  lx;  signed,  in  which 
w(!  di.sclose  the  .Servic(i's  final  decision 
and  any  conditions  of  api)roval. 
Availability  of  tlu;  ROD  will  he 
announced  through  the  Federal 
Register,  a  pre.ss  release,  the  refuge’s 
weh  site,  and  communications  with 
those  on  the  ELS  mailing  list. 


Dal(!(l;  laniiarv  2n.  2013. 

(JiaitTrey  1..  Ilaskult, 

Itof’ioiKil  Diraclor.  I'.S.  Fish  and  W’ildlilc 
Scnhcn.  Anchoraga.  Alaska. 
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BILLING  CODE  P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[F-14936-A;  LLAK944000-L1 41 00000- 
HYOOOO-P] 

Alaska  Native  Claims  Selection 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  decision  a])])roving 
lands  for  conveyance. 

SUMMARY:  As  recjuired  by  43  GFR 
2()5().7(d).  notice  is  hereby  given  that  an 
a])])ealahlo  decision  will  he  i.ssued  by 
the  Bureau  of  Land  Management  (BLM) 
to  The  Kuskokwim  Gori)oration.  The 
decision  apjiroves  the  surface  estate  in 
the  lands  described  below  for 
conveyance  ])ur.suant  to  the  Ala.ska 
Native  Glaiins  .Settlement  Act  (43  II.S.G. 
KiOl.  ot  so(]).  The  suhsurface  e.state  in 
the.se  lands  will  he  conveyed  to  Galista 
Gorporation  whcm  the  surfac:e  estate  is 
c:onveyed  to  TIk;  Kuskokwim 
Gor])oration.  The  lands  are  in  the 
vicinitv  of  .Sleetmute.  Ala.ska.  and  are 
located  in: 

Suwaril  Meridian,  Alaska 
■f.  1!)  N..  R.  44  W., 

.Sec,  5.  lots  3  and  ,3: 

.Sec.  ().  lot  1 ; 

.Sec.  8.  lots  2  and  4. 

Gontaining  4()0.()2  acres. 

Notice  of  the  decision  will  also  he 
published  once  a  week  for  four 
con.sec;utive  weeks  in  the  D(dta 
Discovoiv. 

DATES:  Any  party  claiming  a  proj)erty 
interest  in  the  lands  affected  by  the 
decision  may  appeal  the  flecision  in 
accordance  with  the  reejuirements  of  43 
(]FR  ))art  4  within  the  following  time 
limits: 

1.  Unknown  parties,  ])arties  unable  to 
he  located  after  reasonable  efforts  have 
been  ex])ended  to  locate,  parties  who 
fail  or  refuse  to  sign  their  return  recei])t, 
and  parties  who  receive  a  co])y  of  the 
d(!cision  by  regular  mail  which  is  not 
c:ertified.  return  receipt  recpiested,  shall 
have  until  March  8,  2013  to  file  an 
a])p(!al. 

2.  Parties  receiving  service  of  the 
decision  l)y  certified  mail  shall  have  30 
days  from  the  date  of  recei])t  to  file  an 
a])iH!al. 

Parties  who  do  not  file  an  a])j)eal  in 
accordance  with  the  reciuirements  of  43 
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(;FR  jiart  4,  suljpart  E.  shall  1)(!  d(!enie(l 
to  have  waived  their  rights.  Notices  of 
appeal  transmitted  hy  (dectronic  means, 
such  as  facsimiki  or  (miail.  will  not  h(! 
acce])t(!d  as  timely  filed. 

ADDRESSES:  A  copy  of  tin;  decision  may 
1)(!  obtained  from:  Bureau  of  l.and 
Management.  Alaska  State  Office.  222 
West  Seventh  Avenue.  #13.  Anchorage. 
Alaska  5)9513-7504. 

FOR  FURTHER  INFORMATION  CONTACT:  I'lie 
BEM  hy  ])hone  at  9()7-271-59()()  or  by 
(iinail  at  ak.hlm.conyeyance@hlm.goy. 
Persons  who  use  a  Telecommunications 
Device  for  the  Deaf  (TDD)  may  call  the 
P’ederal  Information  Relay  Service 
(FIRS)  at  l-8()()-877-833'9  to  contact  the 
BEM  during  normal  husine.ss  hours.  In 
addition,  the  FIRS  is  available  24  hours 
a  day,  7  days  a  week,  to  leave  a  message 
or  (puistion  with  the  BEM.  The  BEM 
will  reply  during  normal  husine.ss 
hours. 

Ralph  E.  Kliiska,  Sr., 

Land  'I'rcinsihr  lU^soliilion  Spccialisl .  Bidnch 
ol  Alaska  Land  'I'ransjar. 

|FK  Dot:.  2(n:{-()2(i71  Filotl  H:4.">  ami 

BILLING  CODE  4310-JA-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[A A-1 0978;  LL AK-944000-L1 41 00000- 
HYOOOO-P] 

Alaska  Native  Claims  Selection 

agency:  Bureau  of  Eand  Management, 
Interior. 

ACTION:  Notice  of  decision  approving 
lands  for  conveyance. 

SUMMARY:  As  required  hy  43  (T^"R 
2950. 7(d).  notice  is  hereby  given  that 
the  Bureau  of  Eand  Management  (BEM) 
will  issue  an  appealable  deci.sion  to 
Bristol  Bay  Native  Corporation.  The 
decision  will  aj)])rove  conveyance  of  the 
surface  and  sid)surfac:e  estates  in  certain 
lands  j)ursuant  to  the  Alaska  Native 
Claims  Settlement  Act  (43  II.S.C.  1901, 
at  snq).  The  lands  are  located  northeast 
of  New  Stuyahok,  Alaska,  and  contain 
3.43  acres.  Notice  of  the  decision  will 
akso  he  published  once  a  week  for  four 
consecutive  weeks  in  the  Anchonian 
Ddilv  Nnws. 

DATES:  Any  ])arty  claiming  a  property 
interest  in  the  lands  affected  by  the 
decision  may  a])])eal  the  decision  within 
the  following  time  limits: 

1.  Unknown  particLs,  parties  unable  to 
he  located  after  reasonable  efforts  have 
been  expended  to  loc:ate,  jjarties  who 
fail  or  refuse  to  sign  their  return  receipt, 
and  parties  who  receive  a  c:o])y  of  the 
decision  by  regular  mail  which  is  not 


certified,  return  receipt  re{)ue.sted,  shall 
have  until  March  8,  2013  to  file  an 
a])p(!aE 

2.  Parties  receiving  service  of  the 
decision  hy  certilusd  mail  shall  have  30 
days  from  the  date  of  rc'ceipt  to  file  an 
a])])eal. 

Parties  who  do  not  file  an  appeal  in 
accordance  with  the  re(|uirements  of  43 
(3‘"R  ])art  4.  sul)])art  E,  shall  he  deemed 
to  have  waived  their  rights.  Notices  of 
appeal  transmitted  hy  (dectronic  means, 
such  as  facsimile  or  email,  will  not  he 
accepted  as  timely  filed. 

ADDRESSES:  A  copy  of  the  decision  may 
he  obtained  from:  Bureau  of  Eand 
Managcanent,  Alaska  State  Office.  222 
West  S(;venth  Avenue,  #13,  Anchorage, 
Alaska  99513-7504. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
BEM  by  ])hone  at  907-271-5990  or  by 
email  at  (ik.bIni.(:onvny(inc(i@l)lin.go\’. 
P(;r.sons  who  u.se  a  Telecommunications 
Device  for  the  Deaf  (TDD)  may  call  the 
Federal  Information  Relay  Siirvice 
(FIRS)  at  1-800-877-8339  to  contact  the 
BEM  during  normal  business  hours.  In 
addition,  the  FIR.S  is  available  24  hours 
a  day,  7  days  a  vveiik.  to  leave  a  message 
or  ([iiestion  with  tin;  BEM.  The  BEM 
will  re])ly  during  normal  business 
hours. 

Dina  I..  Tnrros, 

Ijind  'I’ldnsfnrBt’solalion  Spaciidisl,  Branch 
nl  Alaska  Ijind  'Lransfcr. 
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BILLING  CODE  4310-JA-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

[NPS-AKR-KATM-1 1 807: 
PX.XAKAKR00303.00.1] 

Final  Environmental  Impact  Statement 
for  Brooks  River  Visitor  Access  for 
Katmai  National  Park  and  Preserve 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  Availability  of  the 
Final  Environmental  Impact  Statement 
for  the  Brooks  River  Visitor  Access  for 
Katmai  National  Park  and  Pre.serve. 


SUMMARY:  Pursuant  to  the  National 
Environmental  Poliev  Act  (NEPA)  of 
1999,  42  IJ.S.C.  4332'(2)(U),  the  National 
Park  Service  (NPS)  announces  the 
availahilitv  of  the  Final  Environmental 
Impact  Statement  for  Brooks  River 
Visitor  Access  (Plan/FEIS),  for  Katm.n 
National  Park  and  Preserve.  Alaska.  The 
Plan/FEIS  evaluates  the  environmental 
inqiacts  of  four  action  alternatives  that 
include  bridge  and  boardwalk  systems 
to  replace  the  existing  Brooks  River 
floating  bridge  and  sites  to  relocate  the 


existing  Naknek  Eake  barge  landing  area 
at  the  mouth  of  the  Brooks  River.  A  no¬ 
action  alternative  is  also  evaluated.  If 
implemented  this  EES  would  amend  the 
access  jirovisions  of  the  1999  Brooks 
River  Area  Final  Development  Uoncept 
Plan  and  Environmental  lm|)act 
Statement. 

ADDRESSES:  The  Plan/FEIS  is  available 
in  electronic  format  online  at  the  NPS 
Planning.  Environment  and  Public 
Comment  (PEPC)  Web  site  | /?///;;// 
ixirkphiniung.nps.gov/ 
BrooksVisilorAcenss].  Hard  copies  and 
compact  di.scs  of  the  Plan/FEIS  are 
available  on  recjue.st  hy  contacting: 
Brooke  Merrell,  National  Park  Service, 
240  We.st  5th  Avenue  Anchorage,  AK 
5)5)501.  Telephone:  5)07-944-3397. 

Email:  brookn  n  i  errnlMn ps  .gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brooke  Merrell,  National  Park  Service, 
240  We.st  5th  Avenue.  Anchorage. 

Alaska  5)5)501.  Telephone:  5)07-944- 
3397.  Email:  biooknjneiTnII@nps.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Brooks  River  Visitor  Acce.ss  Draft 
Environmental  lm|)act  .Statement  was 
rehia.sed  to  the  jnihlic  on  )une  22.  2012. 
The  Notice  of  Availability  for  the  draft 
environmental  impact  .statement  was 
published  in  the  Federal  Register  on 
that  date  (77  FR  37707).  The  public 
comment  period  ran  from  June  22 
through  August  20.  2012.  'I’liree  public 
meetings  were  held  in  Homer. 
Anchorage,  and  King  .Salmon.  Alaska. 
.Sixteen  individuals  attended  the  public 
meetings. 

During  the  90-dav  comment  period, 
comments  were  received  via  hard  copy 
mail,  email,  and  through  the  NPS  PEPC 
site.  In  total.  22  comment  letters  were 
received  via  these  means.  The  22 
comment  letters  included  two 
environmental  organizations  (National 
Parks  Conservation  As.sociation  and 
Sierra  Club),  state  and  Federal  Agencies 
(.State  of  Alaska.  Environmental 
Protection  Agency,  and  National  Marine 
F’isheries  .Service),  the  Bristol  Bay 
Native  Corporation.  Katmailand  Inc., 
and  14  individuals.  The  FEES  jiresents 
responses  to  substantive  comments  in 
Chapter  5. 

Five  alternatives  for  access  at  the 
Brooks  River  area  of  Katmai  National 
Park  are  presented  in  the  liES. 
Alternative  1  (the  no-action  alternative) 
presents  a  continuation  of  current 
management  direction  and  is  included 
as  a  ha.seliiie  for  comparing  the 
consiupiences  of  implementing  each 
alternative.  Alternatives  2-5  present 
different  ways  of  jiroviding  access  to 
and  within  the  Brooks  River  area. 

Altnrnativn  1  (No  Action):  This 
alternative  re|)re.sent.s  a  continuation  of 
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the  existing  situation,  'rhe  no-action 
alternative  wonld  maintain  seasonai  use 
of  tlie  floating  bridge,  which  is  8  feet 
wide  and  about  320  feet  long.  The 
bridge  wonld  be  used  by  both 
piMle.strians  and  light-utility  vehicles. 

The  NFS  wonld  coidinne  to  in.stall  and 
remove  the  bridge  (sich  spring  and  fall. 
Th(5  existing  barge  landing  and 
associated  road  wonld  nmiain  on  the 
south  side  of  the  river. 

Altanidtivc  2:  This  alternative 
evaluates  con.strnction  of  a  new  bridge 
and  boardwalk  system  across  the 
brooks.  This  alternative  i;alls  for  a  three- 
span  bridge  about  300  feet  in  length. 

This  bridge;  wonld  have  an  8-foot-wide 
wooden  bridge;  ele;e:k  with  a  ste;e;l  truss 
eai  e;ae:h  siele.  anel  s])an  120  fe;e;t  t)e;twe;e;n 
ste;el  ])ile  feeunelatiems.  The  brielge  anel 
beearelwalk  sy.stean  we)idel  have  a  te)tal 
e;stimateel  length  e)f  1.000  fe;et.  A  barge 
laneling  we)idel  be;  le)e:ateel  on  the  shore; 
of  Naknek  Lake;  at)e)ut  2.000  fe;e;t  se)nth 
e)f  the  exi.sting  barge;  laneling.  A  ne;w 
ae;e:e;.ss  re)ael.  a))pre)ximate;ly  1..500  fe;e;t 
le)ng  anel  14  fe;e;t  wiele,  we)nlel  he; 
e;e)nstrue:te;el  te)  interse;e:t  the  Valle;y  Re)ael 
anel  e;xte;nel  te)  the  new  barge;  laneling  site 
em  Naknek  Lake. 

AlldiiKttivd  3:  This  alternative; 
e;valnate;s  e:e)nstrne:tie)n  e)f  a  ne;w  brielge; 
anel  beearelwalk  system  ae;re).ss  the;  Bre)e)ks 
River.  The  brielge;  weenlel  be;  a  pre- 
e;ngine;e;re;el  brielge  aj)pre)ximate;lv  41.5 
fe;e;t  in  le;ngth.  The;  brielge  anel  heiarelwalk 
.system  we)nlel  have;  a  te)tal  e;stimate;el 
length  e)f  850  fe;e;t.  A  new  barge  laneling 
site;  weeulel  be;  le)e:ate;el  aiepreeximatelv  200 
fe;e;t  se)nth  e)f  the  me)uth  e)f  the;  Hre)e)ks 
River.  A  new  re)ael  se;gment  (abe)id  100 
ft.  lemg)  we)nlel  be;  e;e)nstrue;teet  frenn  the; 
e;xi.sting  ae;e:e;.ss  roael  anel  extenel  to  a  new 
Niiknek  Lake;  barge  laneling  site. 

Alfanidtivt;  4  (.\PS  Prdfdrivd 
Alldvndiivd):  This  alternative;  e;valuate:.s 
e:e)nstrne:tion  of  a  new  we)e)ele;n  brielge; 
anel  be)arelwalk  system  ae:ross  the  lire)e)ks 
River.  The  brielge;  we)nlel  he 

ai) j)roximately  350  fe;e;t  in  length  with  a 
minimum  elist;me:e  of  24  fe;et  t)e;tween 
pile;.s.  The  brielge  anel  be)arelwalk  system 
we)ulel  have  a  te)tal  e;stimateel  length  e)f 
1.5.50  fe;e;t.  A  barge  laneling  we)ulel  be 
le)e;ate;el  eni  the  shore  e)f  Naknek  Lake 
at)e)ut  2.000  fe;et  se)uth  of  the  e;xisting 
barge;  laneling.  A  ne;w  ae;e:e;.s.s  re)ael. 

aj) i)re)ximate;ly  1.500  fe;e;t  lenig  anel  14 
fe;e;t  wiele;.  we)nlel  inte;rse;e;t  the  Valley 
Reeael  anel  e;xtenel  te)  the  new  barge; 
laneling  site;  e)n  Naknek  Lake. 

Atte;rnalive  4  is  the;  e;nvire)nme;ntallv 
pre;fe;rre;el  ii  1 1  e;rna  I  i  ve;. 

Altdindtivd  5:  This  alternative 
e;valnate;s  e:e)n.structie)n  of  a  ne;w  we)e)eie;n 
brielge  anel  beearelwalk  svstem  ae:re)s.s  the 
13re)e)ks  Rive;r.  The  brielge  we)ulel  be 
aj)pre)ximately  350  fe;e;t  in  length  with  a 
minimum  elistane:e;  e)f  24  fe;et  l)etwe;en 


piles  anel  we)ulel  fe)lle)w  the;  alignment  e)f 
the;  floating  brielge.  The;  brielge;  anel 
l)e)arelwalk  .system  weenlel  have;  a  te)tal 
e;.stimate;et  length  e)f  1,100  fe;e;t.  A  barge; 
laneling  weeidel  he;  le)e:;ite;ei  e)n  the  she)re; 
e)f  Naknek  Lake;  abeent  2,000  fe;e;t  se)nth 
e)f  the;  exi.sting  barge;  laneling.  A  new 
ae:e:e;ss  reeael,  appie)ximiite;lv  1.500  fe;el 
le)ng  :mel  14  ie;e;t  wiele,  weenlel  inte;r.se;e:t 
the;  Valley  Reeael  anel  e;xle;nel  te)  the;  new 
barge  hmeling  site  e)n  Nakne;k  Lake. 

I)al(;(l:  jiiDiiaiA’  8.  2013. 

Sue;  K.  Masieai, 
ife'a)e)))e)/  Diivclor.  Alaska. 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Proposed 
Consent  Decree  Under  the  Clean  Air 
Act 

(In  lannary  31, 2013,  the  De-partm(;nt 
e)f  )ustie;e  le)elge;el  a  preipei.seel  e;e)nse;nt 
ele;e:re;e;  with  the;  l)nite;el  Stiites  Distrie;t 
(ieenil  feir  the;  Ne)rthe;rn  Di.strie:t  e)f  lllineiis 
in  the;  lawsuit  e;ntitle;el  United  States,  et 
dl.  V.  //.  Kramer  fr  Uo.,  ('.ivil  Ae.tiein  Ne). 
1:13-e:v-00771. 

In  the;  (;e)m])laint,  the;  llniteel  State;s 
anel  the;  .State;  e)f  Illineiis  alle;ge;el  that  1 1. 
Krame;r  (ie).  ("11.  Kramer")  e:anse;el  eir 
e;e)ntril)ute;el  te)  e;mi.s.sie)n.s  e)f  air  pe)llntie)n 
that  re;.sidteel  in  e;xe;e;e;elane;e;.s  e)f  the; 
natie)nal  amt)ie;nt  air  eimility  standarel  fe)r 
le;ael.  faileel  te)  use  ge)e)et  air  |)e)llutie)n 
e:ontre)l  prae;tie:e;s  fe)r  minimizing  leael 
e;mi.ssie)ns.  anel  e:au.seel  a  e;e)nnne)n  law 
nuisane:e  at  its  fae;ilily  in  the  Filsen 
ne;ight)e)rhoe)et  e)f  (dne:ago.  lllineeis. 

IJneler  the  eionsent  ete;e:re;e,  11.  Kramer 
has  agre;eel  to  install  twe)  new  state-of- 
the-art  bagheen.ses,  limit  pre)elnctie)n  e)f 
e:ertain  le;aeleel  alle)ys  until  the; 
installatie)!!  e)f  the  new  t)aghe)use;.s  is 
e:e)mplete.  j)ay  a  civil  |)enaltv  e)f  .$35,000 
(half  te)  the;  llniteel  .States  anel  half  te) 
llline)is).  anel  implement  a  .$40,000 
.Supple;me;ntal  Envire)nmental  Fre)je;e:t  te) 
re;tre)fit  eliesel  .se:he)e)l  t)n.se;.s  in  the 
viennity  e)f  the  faealitv. 

The;  |)nl)lie:atie)n  e)f  this  ne)lie;e;  eepens 
a  pe;rie)el  e)f  ])ul)lie;  e:e)nnne;nt  e)n  the; 
e:e)nse;nt  ele;e:re;e;.  (]e)mments  she)idet  be 
aeieire;.s.se;el  to  the;  Assistant  Atteernev 
(General.  Envire)nme;nt  anel  Natural 
Re;.se)nre:e;.s  Divisieni,  anel  she)ulel  re;ie;r  to 
I  'nited  States,  et  al.  v.  //.  Kramer  (r  Uo., 
1).).  Re;f.  No.  ‘K)-.5-2-1-21 77/2.  All 
e:e)mme;nt.s  mn.st  be  snbmitteel  ne)  late;r 
than  thirty  (30)  elays  after  the; 
l)ublie;atie)n  elate  of  this  ne)tie;e. 
Ce)mme;nts  may  be;  submitteel  e;ithe;r  bv 
email  or  bv  mail: 


To  submit 
comments: 

Send  them  to: 

By  e-mail  .. 

By  mail  . 

pubcomment- 
ees.enrd©  usdoj.  go  v 

Assistant  Attorney  General 

U.S.  DOJ— ENRD 

P.O.  Box  7611 

Washington,  D.C.  20044-7611. 

During  the  ])nl)lie:  e;e)mment  pe;rie)el. 
the;  e:e)nse;nt  ele;e;re;e;  may  he;  e;xamine;el 
anel  ele)wnle)aele;el  at  this  De;])artme;nt  e)f 
)ustie;e;  Web  site:  htt p:/ /www .usdoj .aov/ 
enrd/Uonsent _Deerees.html.  We;  will 
])re)viele;  a  j)ape;r  e;e)py  e)f  the;  e:e)n.se;nt 
ele;e;re;e;  npe)n  written  reiepiest  anel 
payment  e)f  re;pre)etne:tie)n  e:e).sts.  Fle;ase 
mail  ye)nr  reejuest  anel  payment  to: 
(amsent  Dee;ree  Library,  IJ..S.  DO) — 
ENRD.  F.O.  Box  7011,  Washingte)n.  DC 
20044-701 1 . 

Flease  e;ne;le).se  a  e;hee:k  in  the  ame)unt 
e)f  $21.50  (25  e:ents  per  l)age; 
re;j)re)elue:tie)n  e;e).st)  payable;  te)  the  llniteel 
.Slate;s  Treasury. 

Maiire;e;n  Katz, 

Assisl(a)l  Section  Chief.  Enviraninenlal 
Enforcement  Section.  Environnumt  and 
.\atnr(d  Itesonrci^s  Division. 

II'R  Doc.  20i:i-()2.527  Mlod  2-5-13:  8:45  ami 
BILLING  CODE  4410-15-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importer  of  Controlled  Substances; 
Notice  of  Application;  GE  Healthcare 

Fursuant  to  Title  21  Ceiele  e)f  Feeleral 
Re;gnlatie)n.s  1301.34  (a),  this  is  ne)tie;e 
that  e)n  )nly  28,  2011,  GE  Healthe;are. 
3350  North  Rielge  Avenue,  Arlington 
Heights,  Illinois  00004-1412,  maele 
ai)plie;atie)n  by  rene;wal  to  the  Drug 
Enforcement  Aelministratiem  (DEA)  for 
re;gistratie)n  as  an  impe)rte;r  of  (Cocaine 
(9041),  a  basic  e;las.s  e)f  e:e)ntrolleel 
snl)stane:e  li.ste;el  in  se:heelule  11. 

'rhe  ceimpany  plans  to  import  small 
e|uantitie.s  e)f  ioflupane,  in  the  feirm  of 
lhre;e  se;])arate  anale)gue;.s  of  Ce)e;aine,  te) 
valielate  ])re)elue;tion  anel  epialitv  e:e)ntre)l 
.systems,  fe)r  a  refe;re;ne;e  stanelarel,  anel 
fe)r  pie)elne:ing  mate;rial  fe)r  a  future 
inve;stigatie)nal  ne;w  elrug  (IND) 
snhmi.ssie))!. 

Any  bulk  manufae:ture;r  wlu)  is 
])rese;ntly,  e)r  is  applying  te)  be, 
regi.ste;reel  with  DEA  te)  manufae:ture; 
sue:!)  basie:  e:la.ss  e)f  e:e)ntre)lle;el  .sul)stane:e; 
liste;el  in  scheeiide  1  e)r  11.  which  fall 
nneler  the  authe)ritv  e)f  se;e;tie)n 
1002(a)(2)(B)  of  the  Ae:t  21  IJ.S.C.  952 
(a)(2)(B)  may.  in  the  e:ire;mnstane:e.s  se;t 
fe)rth  in  21  lj..S.C.  958(i).  file  e;e)nnnents 
e)r  e)bje;e;lie)ns  to  the  issuance  e)f  the 
l)re)])e),seel  re;gi.stration  anel  may,  at  the 
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saiiK!  time,  file  a  written  re(iuest  for  a 
hearing  on  such  a])])lication  pursuant  to 
21  (d'R  1.301.4.3,  and  in  such  f'orin  as 
pre.scril)ed  by  21  ('.FR  1310.47. 

Any  such  written  coininents  or 
ol)jections  should  be  addnissed.  in 
(jnintn])licate,  to  the  Drug  Rnlbrccnnent 
Administration.  Office?  of  Diversion 
Oontrol,  Federal  Register  Re])re.sentativ(; 
(ODL).  8701  Morrissette  Drive, 
.Springfield.  Virginia  22152;  and  must  he 
filed  no  later  than  March  8.  2013. 

'fids  ijrocedun!  is  to  be  conducted 
siimdtaneonsly  with,  and  independent 
of,  the  |)rocedures  describeid  in  21  (3'’R 
1301.34(1)),  (c).  (d).  (e).  and  (f).  As  noted 
in  a  ])revious  notice  pnbli.shed  in  the 
Federal  Register  on  .Se])tember  23,  1075, 
40  F"R  43745-40,  all  ai)])licaids  for 
registration  to  import  a  basic  cla.ss  of 
any  controlled  substance  in  schedule  I 
or  11  are,  and  will  continue  to  be, 
reepdred  to  demonstrate  to  the  Deputy 
A.ssistant  Administrator.  Office  of 
Diversion  Oontrol,  Drug  Enforcement 
Admini.stration,  that  the  reepnrements 
for  such  registration  j)iirsuant  to  21 
IJ..S.0.  058(a);  21  IJ.S.C.  823(a);  and  21 
OFR  1301.34(1)),  (c),  (d).  (e),  and  (f)  are 
satisfied. 

Dated:  )anuarv  ;tl.  2()i:t. 

Iiiseph  '1'.  Kiinna/./.isi, 

Drpiily  Assisiditl  Adinidistnitor.  ( )ll'ira  of 
Diversion  Control.  I)rni>  Enforceincnt 
Adminisirnlion. 

|1'R  Ooc.  2(u:)-02(i»2  Fil(ul  K:4.')  ain| 

BILLING  CODE  4410-09-P 


DEPARTMENT  OF  JUSTICE 

Foreign  Claims  Settlement 
Commission 

[F.C.S.C.  Meeting  and  Hearing  Notice  No. 
2-13] 

Sunshine  Act  Meeting 

'I’he  Foreign  Claims  .Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  503.25)  and  the  Covernment  in 
the  Sunshine  Act  (5  II.S.C.  552b), 
hereby  gives  notice  in  regard  to  the 
.scheduling  of  an  o])en  meeting  as 
follows; 

Friday,  Fahniaiv  15.  2013:  {):(){)  a.m. — 
Ond  hearing  on  Objection  to 
Commission’s  Pro])ose(l  Decision  in 
Claim  No.  138-11-105. 

Status:  ()i)en. 

All  meetings  are  held  at  the  Foreign 
Claims  .Settlement  Commission,  000  E 
Street  NW.,  Washington,  DC.  Recpiests 
for  information,  or  advance  notices  of 
intention  to  observe  an  open  meeting, 
may  be  directed  to;  )udith  H.  Eoc:k. 
Executive  Officer.  Foreign  (3aims 
.Settlement  Commission.  000  E  Street 


NW..  .Suite  0002,  Washington,  D('- 
20570.  Telei)hone;  (202)  010-0075. 

)i;ri;my  H.  l.HFrancois, 

Chiel  Administrative  Counsel. 

Il-K  Doc.  20i:i-()277:)  Filed  2-4-i:i:  4:1.T  pml 
BILLING  CODE  4410-BA-P 

DEPARTMENT  OF  JUSTICE 
Parole  Commission 
Sunshine  Act  Meeting 

TIME  AND  date:  11;30  a.m.,  Tuesday, 
February  12,  2013. 

PLACE:  U.S.  Parole  Commission,  00  K 
.Street  NE.,  3rd  Floor,  Washington,  DC. 

STATUS: Closed. 

MATTERS  TO  BE  CONSIDERED: 

Determination  on  three  original 
jurisdiction  ca.ses. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Patricia  W.  Moore.  .Staff  Assistant  to  the 
Chairman,  l)..S.  Parole  Commission.  00 
K  Street  NE..  3r(l  Moor,  Washington.  DC 
20530,  (202)  340-7001. 

Dated:  Fehniarv  4.  201 
Roekiie  (:hif:kinel], 

Cenerat  Counsel.  C.S.  Parole  Commission. 

|FK  Doc.  2()i:i-()27«:i  FIIcmI  2-4-i:i:  4:1.'")  pin) 

BILLING  CODE  4410-31-P 

DEPARTMENT  OF  JUSTICE 

Parole  Commission 

Sunshine  Act  Meeting 

TIME  AND  DATE:  10:00  a.m.,  Tuesday, 
February  12,  2013. 

place:  U.S.  Parole  (l)mmi.ssion.  00  K 
Street  NE.,  3rd  Floor,  Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Approval  of 
October  10,  2012  minutes;  repoi  ts  from 
the  (liairman,  the  Commissioners,  and 
senior  staff;  Proj)o.sed  Rulemaking: 
Revising  Conditions  of  Relea.se. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Patricia  W.  Moore,  Staff  Assistant  to  the 
Chairman,  U..S.  Paroh;  Commission.  90 
K  Street  NE.,  3rd  Floor,  Washington.  DC 
20530,  (202)  340-7001. 

Daltid:  Fehmary  4,  201 
Kockne  Chickincll, 

Genera!  Counsel.  ILS.  Parole  Commission. 

IFR  Doc.  20i:t-027«2  Filed  2-4-i:i:  4:l,'i  pm| 
BILLING  CODE  4410-31-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Comment  Request  for  Information 
Collection  for  Work  Application/Job 
Order  Recordkeeping,  Extension 
Without  Revisions 

AGENCY:  Employment  and  Training 
Administration  (ETA).  Labor. 
action:  Notice. 

SUMMARY:  The  Department  of  Labor 
(Department),  as  part  of  its  continuing 
effort  to  reduce  pa])erwork  and 
respondent  burden,  conducts  a 
preclearance  consultation  program  to 
jirovide  tlie  public  and  Federal  agencies 
with  an  opportunitv  to  comment  on 
j)ropo.sed  and/or  continuing  collections 
of  information  in  accordance  with  the 
Pajierwork  Reduction  Act  of  1995  |44 
U.S.C.  35()(i(c)(2)(A)|.  This  program 
helj)s  ensure  that  requested  data  can  be 
|)rovi(led  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  jiroperlv  a.sse.ssed. 

(lirrently,  ETA  is  soliciting  comments 
concerning  the  collection  of  data  about 
the  collection  of  data  conc(!rning  the 
extension  without  changes  of  the  ilata 
retention  required  by  20  UFR  052. 8(d)(5) 
of  the  Wagner-Pey.ser  Act.  which 
reipiires  each  state  to  retain  api)lications 
and  job  orders  for  a  mininunn  of  one 
year.  The  current  expiration  date  for  this 
information  collection  recpiest  is  Inne 
30,  2013. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addresses  section  below  on  or  before 
April  8,  2013. 

ADDRESSES:  Submit  written  comments 
to  U.S.  Dejiartment  of  Labor. 
Em])loyment  and  Training 
Administration,  Attention:  Adriana 
Kaplan,  200  Constitution  Avenue  NW., 
Room  S4209,  Wasldngton,  DC  20210. 
Telephone  nnmber:  202-093-3740  (this 
is  not  a  toll-free  number).  Individuals 
with  hearing  or  s])eech  imjiairments 
may  ac;ces.s  the  telej)hone  number  above 
via  TTY  by  calling  the  toll-free  F’ederal 
Information  Relay  Service  at  1-877- 
889-5027  (TTY/i’DD).  Fax:  202 — 093- 
3587.  Email:  Kaplan. Adriana@dol. gov. 
Obtain  a  copy  of  the  proposed 
information  collection  reipie.st  (ICR)  by 
contacting  the  office  listed  above. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Currently,  the  Employment  and 
Training  Administration  is  .soliciting 
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coininents  iioncorning  the  ])r()j)osed 
extension/reinstatenient  oi  llie  data 
retention  re(]nir(!d  by  20  CFR  0.52.8(d)(.5) 
of  tlie  Wagiuii'-Fevser  Act.  which 
r(!(|nires  each  state  to  retain  applications 
and  job  orders  for  a  miniinnm  of  one 
year. 

II.  Review  Focus 

The  Il^^partmenl  is  particularly 
interest(!(l  in  comments  which: 

•  Fvaluate  whether  the  propostul 
collection  of  information  is  necessary 
lor  the  ])ro])er  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

•  evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  hurden  of  the 
proj)o.sed  collection  of  information, 
inchuling  the  validity  of  the 
methodology  and  as.snm])tions  used; 

•  enhance  the  (juality.  utility,  and 
clarity  of  the  information  to  he 
collected:  and 

•  minimize  the  burden  of  the 
collection  of  iiddrmation  on  tho.se  who 
are  to  nispond.  including  through  the 
ns(!  of  appro])riate  automated, 
electronic,  mechanical,  or  other 
t(!chnological  collection  technicpies  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  siihmissions 
of  respon.ses. 

III.  ( ill r rent  Actions 

7ype  o/  /tei’/en  ;  Hxtension  without 
changes. 

I’Ulo:  Work  Application/)oh  Ordijr 
Recordkeeping. 

OMB  \hiinl)(;r:  1 2().5-()()()  1 . 

Affeicteid  Public:  State  governments. 

Total  Annual  Respondents:  52. 

Annual  Frequenev:  On  occasion. 

Total  Annind  Responses:  Variable 
depending  on  numher  of  job  orders  and 
work  applic:ations. 

Average  Time  per  Response:  Variable. 

Estimated  Tot(d  Annual  Burden 
Hours:  8  hours  per  state  or  418. 

Total  Annu(d  Burden  Clast  for 
Respondents:  0. 

Oomments  submitted  in  resjionse  to 
this  comment  re(|uest  will  he 
summarized  and/or  included  in  the 
nupiest  forOMH  apjiroval  of  the  lOR: 
they  will  also  become  a  matter  of  jinhlic 
record. 

.Signed  in  Washington.  IKi.  lliis  2.5tli  day  of 
lannai  v  201  ;t. 

(ani;  Oates. 

Assistant  Secretary  for  Hinplovinent  and 
Training.  Labor. 

|1'K  Doc.  20i;i-0254.'>  I’iliHl  Z-S-KJ:  8:4.">  ami 
BILLING  CODE  4510-FN-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Comment  Request  for  Information 
Collection  for  Veterans  Retraining 
Assistance  Program  Participant 
(VRAP)  Outreach  Reporting,  New 
Collection 

AGENCY:  iMiiployment  and  Training 
Administration  (FTA).  Labor. 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor 
(De|)artment),  as  ])art  of  its  continuing 
effort  to  reduce  pa])erwork  and 
res])ondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  public  and  Federal  agencies 
with  an  opportunity  to  comment  on 
proposed  and/or  continuing  collections 
of  information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1t)t)5  |44 
II.S.C.  35()(j(c)(2)(A)|.  This  program 
helps  ensure  that  reque.sted  data  can  he 
provided  in  the  desired  format. 
re])orting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  under.stood,  and 
the  impact  of  collection  reipiirements  on 
respomhmts  can  he  jiroperlv  as.sessed. 

(lurnaitly,  FTA  is  .soliciting  comments 
concerning  the  collection  of  data  about 
‘‘Veterans  Retraining  A.ssistance 
Program  Particijiant  Outreach 
Reporting”  which  is  a  reipiest  for  a  new 
data  collection  from  State;  Workforce 
Agencies,  collected  on  a  (piarterlv  basis. 
This  information  c.ollection  will  be  used 
to  ensure  that  VRAP  particii)ants  are 
offered  employment  services  after  they 
com])lete  the  jirogram  as  reepiired  in  the 
VO\V  to  Hire  Ileroes  Act  of  2011. 

DATES:  Written  comments  must  he 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  below  on  or  before 
Ajiril  8,  2013. 

ADDRESSES:  Submit  written  comments 
to  Andrew  Ridgeway.  Office  of 
Workforce  Investment.  Rotan  S-42()3, 
Km])loyment  and  3’raining 
Administration.  U.S.  Department  of 
Labor.  200  Constitution  Avenue  NW., 
Washington,  DC  20210.  ’Dilephone 
numher:  202-()03-353()  (this  is  not  a 
toll-free  numher).  Individuals  with 
hearing  or  speech  impairments  may 
access  the  tele])hone  numh(;r  above  via 
'ITY  by  calling  the  toll-free  Federal 
Information  Rel.iy  .Service  at  1-877- 
880-5027  (TTY/'i’DD).  fax:  202-003- 
3817.  Email: 

Ridgeway. Andre\\'@dol. gov.  A  copy  of 
the  propo.sed  information  collection 
recpiest  (1(]R)  can  he  obtained  hv 
contacting  the  office  listed  above. 
SUPPLEMENTARY  INFORMATION: 


1.  Background 

rhe  ETA  seeks  approval  for  the 
collection  of  (piarterlv  outreach  reports 
from  the  State  Workforce  Agencies 
(SWA)  on  the  Veterans  Retraining 
Assistance  Program  (VRAP),  which  is 
])art  of  tin;  VOVV  to  Hire  H{;ro(;s  Act  of 
2011  (Pub.  L.  112-50).  VRAP  is  a  n(;w 
training  program  for  eligible  vet(;rans, 
fund(;d  by  the  Dejiartment  of  Veterans 
Affairs  (VA).  'flu;  program  r(;(piires  the 
D(;partment  of  Labor  (DOL)  to  offer 
employment  placement  servic(;s  to  (;ach 
vet(;ran  who  participated  in  the  VRAP 
within  30  days  of  their  completion  or 
termination.  The  Department  of 
V(;teran.s  Affairs,  in  collaboration  with 
the  DOL,  is  r(;(]uired  to  submit  a  report 
to  (Congress  by  July  1,  2014,  on  the 
outcoim;s  of  the  program.  The 
statutorily  reipured  report  mu.st  include 
the  total  numlier  of  eligible  v(;terans 
who  ])articipated.  the  a.ssociates  degrees 
or  certificates  awarded  (or  other  similar 
(;vidence  of  the  comjiletion  of  the 
program  of  education  or  training 
(;arned),  and  data  r(;lated  to  the 
em])loyment  status  of  (;ligihle  vet(;rans 
who  ])articipated  in  the  program.  The 
program  was  authorized  to  (;nroll  uj)  to 
45.00t)  v(;t(;rans  in  Fiscal  Y(;ar  (FY) 

2012.  from  July  1.  2012  through 
Sept(;mher  30,  2012.  and  uj)  to  54.000 
additional  V(;terans  from  October  1, 

2012.  through  October  1. 2013,  with  all 
training  to  conchuU;  no  later  than  March 
31, 2014. 

The  VRAP  ])rovides  up  to  12  months 
of  full-time  r(;training  assistance 
(currently  $1,504  per  month)  in  a  “high 
demand"  occu])ation  to  eligible  veterans 
at  a  VA  approved  community  coll(;ge  or 
t(;chnical  school.  The  VRAP  provid(;s 
the  benefit  to  vet(;rans  who  fulfill  the 
following  eligibility  criteria:  As  of  date 
of  a]3])lication,  is  at  least  35  years  old 
and  l(;ss  than  00:  discharged  from  active 
duty  und(;r  conditions  other  than 
dishonorable:  is  unemployed  as  of  date 
of  application:  is  not  eligible  to  r(;ceive 
othi;r  educational  assistance  from  the 
VA:  is  not  in  r(;ceipt  of  compensation 
for  a  service-conn(;cted  di.sahility  rated 
totally  di.sahling  by  reason  of 
unemployahility:  was  not  and  is  not 
enroll(;d  in  any  Federal  or  state  job 
training  program  within  the  ])revious 
180  days;  and.  the  ap])lication  must  he 
suhmitt(;d  not  later  than  October  1, 

2013. 

Once  the  veteran  has  t(;rminated  or 
completed  the  VRAP.  the  VA  is 
transmitting  a  s(;cnre  particij)ant  re])ort 
to  DOL  so  that  employment  s(;rvices  can 
lx;  offer(;d  to  the  j)artici])ant  and 
j)rogram  outcom(;s  can  he  re])orted.  DOL 
will  transmit  a  report  to  each  state  on 
VRAP  jiarticijiants  within  that  state  who 
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torniinatod  or  completed  VRAF.  D(1L 
will  transmit  each  state’s  file  on  a 
weekly  basis  using  a  secnri;  File 
Transfer  Protocol  (sF'l’P)  site.  Each  state 
will  h(!  able  to  access  tmly  its  file  so  that 
it  can  (li.sseminate  the  |)articipant 
information  securely  to  the  appro])riate 
American  job  Center  .staff  in  the 
partici])ant’s  local  anui  (mahling  the 
American  )ol)  Ccmter  to  offer 
em])loyment  servictis  to  the  veteran. 

In  order  for  DOE  to  ensure 
employment  services  are  hinng  offered 
anci  ontc:omes  an;  being  tracked  for  all 
participants,  ETA  is  j)roposing  to  collect 
(luarterly  reports  from  the  states,  with  a 
4.5-day  reporting  ])eriod  following  each 
(}uarter,  on  the  outreach  offered  to 
VRAP  ])articipants.  In  order  to  reduce 
the  amount  of  participant  information 
being  transferred,  ETA  is  proposing  to 
add  two  data  fields  to  the  partici])ant 
re|)ort  it  sends  to  the  states.  The  report 
will  he  in  Microsoft  Excel  format  and 
will  include  a  “nnicpie  identifier”  field 
(not  personally  identifiable 
information),  a.ssigned  by  ETA  and  an 
"Employment  A.ssistance”  field  which 
will  l)e  blank.  The  collection  instrument 
is  included  as  an  attachment  in  the 
Information  (collection  Re(juest  ])ackage. 
The  "Employment  Assistance”  field 
will  he  com])leted  by  the  state  workforce 


agencies  tracking  the  outreach  offered  to 
each  VRAP  participant.  ETA  is  seeking 
a])])roval  from  OMH  to  collect  from  each 
state  the  "uuitpie  identifier”  field  and 
the  "Employment  Assistance”  field  on  a 
(piarterly  basis. 

This  information  cj)llection  is  subject 
to  the  Paperwork  Riuluction  Act  (PRA). 

A  Federal  agency  generally  cannot 
condnc:t  or  sponsor  a  collection  of 
information,  and  the  public  is  generally 
not  recjuired  to  respond  to  an 
information  collection,  inde.ss  it  is 
apju'oved  by  the  OMB  under  the  PRA 
and  di.s|)lays  a  currently  valid  OMB 
Control  Number.  In  addition, 
notwithstanding  any  other  provisions  of 
law.  no  ])erson  shall  generally  be  subject 
to  penalty  for  failing  to  comply  with  a 
collection  of  information  if  the 
collection  of  information  does  not 
display  a  valid  OMB  Control  Number. 
See  5  CFR  132().5(a)  and  132().(i. 

II.  Review  Focus 

The  Department  is  particularly 
intereste(l  in  comments  which: 

•  Evaluate  whether  the  ju'oposed 
collection  of  information  is  lUice.ssarv 
for  the  proper  piirformance  of  the 
functions  of  the  agency,  including 
whether  tin;  iidbrmation  will  have 
practical  utility: 


•  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
propo.sed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  u.sed: 

•  Enhance  the  (piality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  tho.se  who 
are  to  respond,  including  through  the 
use  of  a])])roj)riate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techni(|ues  or 
other  forms  of  information  technology, 
e.g.,  |)ermitting  electronic  submissions 
of  res])on.ses. 

III.  (Tirrent  Actions 

Ty'pe  of  Bevitiw:  New  Collection. 

Title:  Veterans  Retraining  Assistance 
Program  Particij)ant  Outreach 
Reporting. 

OMB  Miimher:  1205— NEW. 

Affected  Public:  State  Workforce 
Agency  staff  and  American  Job  Center 
staff. 

Ponufs):  Participant  Di.ssemination 
Form  and  Quarterly  Report  Form. 

Tot(d  Anniud  Burden  dost  for 
Bespondents:  .$440,948  (.See;  Supporting 
Statement  for  Calculation). 


Data  collection  activity 

Number  ot 
respondents 

Frequency 

Total 

responses 

Average  time 
per  response 
(minutes 

Burden  hours 

Participant  Contact  List  Dissemination  . 

54 

52 

2,808 

60 

2,808 

Contacting  VRAP  Participant . 

44,500 

1 

44,500 

10 

7,417 

Quarterly  Report  Preparation . 

54 

4 

216 

90 

324 

Total  . 

10,549 

Comments  submitted  in  re.sjjonse  to 
this  comment  recpiest  will  be 
summarized  and/or  included  in  the 
riujuest  for  OMB  approval  of  the  KiR: 
they  will  also  become  a  matter  of  public 
nicord. 

IFiUul:  .Signed  in  Washington.  D(k  on  this 
2!)lh  (lay  of  January  2012. 
lam;  ()at(;s, 

Assislanl  Secralary  for  EmploymenI  and 
'I'raining.  Labor. 

|FK  Doc.  2()i:i-()2.'>:il  1m1(!(I  tl:4.'>  anil 

BILLING  CODE  4510-FN-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-81,420;  TA-W-81,420A] 

PEPSICO,  Inc.,  Business  &  Information 
Solutions  (BIS)  Division  Including  On- 
Site  Leased  Workers  From 
Procurestaff,  Cognizant,  Infosys, 
Wipro,  and  TCS;  Plano,  TX;  PEPSICO, 
Inc.,  Business  &  Information  Solutions 
(BIS)  Division  Including  On-Site 
Leased  Workers  From  Cognizant 
Technology  Solutions  and  Infosys 
Technologies  Ltd.  Bradenton,  FL; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  a.s  amended  ("Act”), 
19  U.S.C.  2273,  the  De])artment  of  Labor 


(Department)  is.sued  a  (Certification  of 
Eligibility  to  Apply  for  Worker 
Adjn.stment  A.ssistance  on  May  25, 

2012,  apjilicable  to  workers  and  former 
workers  of  PejisiCo,  Inc..  Business  & 
Information  Solutions  (BIS)  Division, 
Plano.  Texas  (PepsiCo-BlS-Plano). 
Workers  of  PepsiCo-BES  an;  engaged  in 
activities  related  to  the  supply  of 
information  technology  .suj)port 
services. 

In  resjxMise  to  information  obtained 
during  an  investigation  of  a  related  case, 
the  Department  reviewed  the 
certification  for  workers  and  former 
workers  of  PepsiCo-BIS-Plano. 

The  Department  has  received 
information  that  Pep.si(]o,  Inc.,  Busine.ss 
8:  Information  Solutions  (BIS)  Division. 
Bradenton,  Florida  (Pepsi(k)-BIS- 
Bradenton)  operates  in  conjunction  with 
PepsiCo-BIS-Plano.  PepsiCo-BIS- 
Bradenton  includes  on-site  lea.sed 
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workers  from  Cognizant  Technology 
Solutions  and  Infosvs  Technologies  Ltd. 
based  on  these  findings,  the  De|)artinent 
is  amending  this  certification  to  include 
Pe])si(io-llIS-llradenton. 

The  amended  notice  applic.ahle  to 
TA-\V-81 .420  is  hereby  i.ssued  as 
follows: 

All  workers  of  I’epsit^o.  Inc...  Itusiness  }(c 
Information  .Solutions  (8I.S).  including  on- 
sil(!  leascul  workers  from  l’roi:nrestaff. 
(iogni/.ant.  Infosvs.  Wipro.  and  T(',.S.  I’lano. 
Texas  (  TA-W-B 1 .420)  and  PepsiCo.  Inc.. 
Ifnsiness  ft  Information  .Solutions  (151.S) 
Division,  including  on-site  leascnl  workers  of 
Cognizant  Technology  .Solutions  and  Infosvs 
■T{!chnologi(;s  I.td..  Ifradenton.  Morida  ('TA- 
\V-81.420.\).  who  iMH.ame  totally  or  i)arlially 
S(!])arat(!d  from  em])loyment  on  or  after 
March  14.  2011.  through  May  2.^.  2014.  and 
all  workers  in  the  groipj  threatened  with  total 
or  partial  separation  from  (miployment  on 
May  2.^.  2012  through  May  2.t.  2014.  an; 
(digihle  to  ajjjjlv  for  adjustment  assistance 
imd(!r  (3ia])t(!r  2  of  'Title  11  of  the  'Trade  Act 
of  m74.  as  amended. 

.Sigiuul  in  Washington.  IXi.  this  17th  day  of 
lannary  201 3. 

Del  Min  Amy  (lien, 

(h‘ili1vin<’  Olfirt'r.  Office  of'l'nido  Adjiislmant 
Assislanco. 

IFK  Doc.  2ni;t-02."i:i7  l-'iliui  H:4.")  ain| 

BILLING  CODE  4510-FN-P 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-82,116] 

Heraeus  Kulzer,  LLC.,  Including  On- 
Site  Leased  Workers  from  People  Link 
Staffing,  Forge  Staffing,  Career 
Transitions  and  Talent  Source;  South 
Bend,  Indiana;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  .Section  223  of  the 
Trade  Act  of  1974,  as  amended  ("Act”). 
Itl  U..S.C.  2273,  the  Dejiartment  of  Labor 
issued  a  (Certification  of  Kligihility  to 
Apjily  for  Worker  Adjustment 
Assistance  on  November  Ki,  2012. 
ai)])lical)le  to  workers  of  Heraeus  Kulzer, 
LLC.  including  on-site  leased  workers 
from  People  Link  .Staffing  and  Forge 
.Staffing,  .South  Bend.  Indiana.  The 
workers  are  engaged  in  activities  related 
to  the  production  of  dental  |)rodnct.s. 
The  notice  was  |)nt)lished  in  the  Federal 
Register  on  )annarv  8,  2013  (78  f’R 
12.5.5). 

y\t  the  recjiiest  of  a  com])anv  official, 
the  Department  reviewed  the 
cm  tilication  for  workers  of  the  subject 
firm.  New  information  from  the 
company  shows  that  workers  leased 
from  Career  Transitions  and  'I’alent 


.Source  were  emjiloyed  on-site  at  the 
.South  Bend.  Indiana  location  of  Heraeus 
Kulzer.  LL(].  The  Department  has 
determined  that  these  workers  were 
snific:iently  under  the  control  of  Heraeus 
Kulzer.  LL(;  to  he  considered  leased 
workers. 

The  intent  of  the  Deiiartment's 
certification  is  to  include  all  workers  of 
the  subject  firm  who  were  adversely 
affected  by  a  .shift  in  the  production  of 
dental  ])roducts  to  Romania. 

Based  on  these  findings,  the 
Deiiartment  is  amending  this 
certification  to  include  workers  leased 
from  (iareer  Transitions  and  Talent 
Source  working  on-site  at  the  .South 
Bend,  Indiana  location  of  the  subject 
firm. 

The  amended  notice  ajiplicahle  to 
TA— \V— 82,1 18  is  hereby  issued  as 
follows: 

All  workers  from  lleniens  Kulzer.  l.LC, 
including  on-site  leascul  workcers  from  People 
l.ink  .Staffing,  l-'orge  .Staffing,  (iareer 
'Transitions  and  Talent  .Source!.  .South  ISciiul. 
Indiana,  who  hcicamc!  totallv  or  jiartiallv 
s<!|)araled  from  employnuint  on  or  after 
October  30.  2011.  through  November  Ki. 

2014,  and  all  workers  in  tlu!  group  threatcined 
with  total  or  partial  sejiaration  from 
(!mploym(!nl  on  dale  of  cicirlificalion  through 
two  vears  from  the  dale  of  ccirlification,  arc! 
(!ligil)l(!  to  apjily  for  adjnsimeni  assistance! 
emele!!’  (’.hii|)le!r  2  of 'Title!  II  of  the!  'Trade!  ,'\cl 
of  1074.  iis  imu!nele!el. 

,Signe!el  :il  Weishinglem.  DC.  this  17lh  day  of 
liinnary  2013. 

Del  Min  Amy  (ilieiii, 

(AU  tifyiiii'  Officer.  Office  of  Trade  Adjiistioent 
Assistance. 

|TR  Doe:.  201  Pileiel  2-.'i-i;t:  K;4.')  anil 

BILLING  CODE  4510-FN-P 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-8 1,904] 

American  Showa,  Inc.;  Blanchester 
Plant,  Including  On-Site  Leased 
Workers  From  Adecco  and  Sims  Bros., 
Inc.;  Blanchester,  OH;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance!  with  .Siictiem  223  of  the 
Tnide!  Act  of  1974,  a.s  tnnetndoel  ("Act"), 
19  II..S.(;.  2273,  the!  Dojiartmont  of  Labor 
is.siuid  a  (icirtification  of  Eligibility  to 
Apply  for  Worker  Adjustme:nt 
A.s.si.stanco  on  ()e:tobe!r  23,  2012, 
apjilicahli:  to  workeir.s  and  formi:r 
worken’.s  of  American  .Showa,  Inc., 
Blanche.ster  Plant,  including  on-.sit(! 


leased  workers  from  Adticco, 

Blanchester,  Ohio. 

At  the  reHinest  of  a  .Stiite  Workforce 
Agent,  the  Deipartment  rewienved  the 
certifit:ation  for  workeir.s  of  the  snhjee;t 
firm. 

The  Department  has  ree:eiveel  and 
coidirmed  iid'ormation  that  worketrs 
from  .Sims  Bros.,  Ine;.  were  working  on¬ 
site  at  the  suhjee;t  firm  ehiring  the 
releviint  ])erie)d  and  that  the  servie:e.s 
siijiplieel  by  .Sims  Bros.,  Ine:.  were 
rehiteul  tei  the  preiehieition  of  geiar  heixeis 
(and  ])art.s  thereeii)  jirodueied  by  the 
workers  of  the  suhjee:t  firm. 

The  amended  neitice  applieitihle  tei 
TA-W-81,9()4  is  hereiby  issued  as 
feillows: 

All  weirkeirs  eif  Ame!rie:an  .Showa,  Inc;., 
81anch(!.st(!r  Plant.  inc:luding  on-silc!  hiasiid 
workiirs  from  Adeicco  and  Sims  Bros..  Inc:.. 
Blanc:h(!st(!r.  Ohio,  who  luicamc!  totally  or 
liartially  sejiaratiid  from  employ nuinl  on  or 
after  Aiignsl  Ki.  2011  through  Oclolu!!'  23, 
2014.  and  all  workiirs  in  llu!  group  lhr(!al(!n(!d 
with  total  or  partial  separation  from 
em])loynu!nt  on  date  of  ceirlification  through 
two  years  from  Ihi!  dali!  of  ceirtificalion,  an! 
(!ligihl(!  to  ajiply  for  adjnslm(!nt  assistance! 
imd(!r  (;hapt(!r  2  of  Title  II  of  the!  'Trade!  Ae:l 
eif  1074.  iis  :ime!nele!el. 

.Signeiel  in  Weishinglem.  DCi.  this  IKh  elav  eif 
janiiiirv  201 3. 

Del  Min  Amy  (ihen, 

Oerlifyiny,  Officer.  Office  ofi'rade  Adjaslnienl 
Assistance. 

IFK  Dec.  2l)i;)-02.')4()  Fileel  2-.'>-i:t:  K:4.'>  and 
BILLING  CODE  4510-FN-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-81 ,755] 

Thomson  Reuters,  Finance  Operations 
&  Technology  Division,  Including  On- 
Site  Leased  Workers  From  Adecco; 
Eagan,  MN;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  ac;e;e)rdant:t!  with  .Seieiticm  223  of  the 
Trade  Ae:t  of  1974,  a.s  amended  ("At:t”), 
19  IL.S.C;.  2273,  the  Deipartment  of  Labor 
issued  a  (iertific.ation  of  Eligibility  to 
Apjily  for  Worker  Adjustment 
A.ssistane:e  on  Augu.st  2.  2012, 
ajiplic.ahle  to  workers  of  Thomson 
Renters,  Eimmce  ()])er<itions  K 
TcKihnology  Division,  including  on-site 
leased  workers  from  Adeeico,  Tktg.m, 
Minncisota.  The  notit:e  was  ])nhlisheel  in 
the  Federal  Register  on  August  18,  2012 
(77  FR  494.59). 

At  the  retpiest  eif  the  .State  agene:y,  the 
Department  reviewed  the  e:ertifie;atie)n 
for  workers  of  the  suhjeeit  firm.  The 
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workers  are  engaged  in  activities  related 
to  the  supply  of  financial  anti 
cid ini n ist ra t i ve  servictis. 

New  findings  show  tlnit  workers  of 
rhoin.son  Reuttn's,  loncinci!  Operations  & 
Technology  Division,  inchuling  on-site 
leased  workers  from  Adecco.  Ragan. 
Minnesota  wen;  certifitul  to  apply  for 
iidjnstment  assisttince  undtu'  petition 
nnmher  'rA-\V-73, 198.  That 
certification  expired  on  )une  21. 2012. 
Accordingly,  the  D(!|)artinent  is 
innending  this  t:ertification  to  tiorrect 
the  im])act  date. 

The  iimendetl  notice  applicable  to 
TA—\V-81 .7.5.5  is  hereby  issued  as 
follows: 

All  workers  of ’l’lu)inst)n  Keulers.  Fiiiiince 
Olienitions  &  TtJchnology  Division,  including 
on-sit(t  ieastid  workers  Ironi  AdtJcco.  Eagan. 
Minnesota,  who  hecaint!  lotalh’  or  |)in'liallv 
stiparaltui  from  employment  on  |nne  22.  2012 
through  August  2.  2014.  iunl  all  workers  in 
tilt!  grouj)  threiitimed  with  total  or  partial 
stipiii'iition  from  em])ioym(!nt  on  |une  22. 

2012  through  August  2.  2014.  art;  t;ligihle  tt) 
a))idy  for  atljustmt;nt  iissistant:e  untlt;r 
(lha])ti;r  2  of 'I'ith;  II  t)f  tin;  Tnitle  Act  of  1074. 
as  amenih;tl. 

.Signt;tl  in  Washington,  IXi.  this  17th  tlav  of 
laniiiirv  201 2. 

Mitihael  W.  lafle, 

f,V;r///v/ii”  Officvr.  Oflica  ol Trade  AdjiistnieiU 
Assistance. 

If  K  Doc.  20t:t-(12."):iK  filed  2-,"j-t;i:  H:4.')  iiin| 

BILLING  CODE  4510-FN-P 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-74,833] 

Franklin  Electric  Company,  Inc., 
Including  On-Site  Leased  Workers 
From  Peoplelink  Staffing  Solutions, 
Remedy  Intelligent  Staffing,  Labor 
Ready,  and  Driveforce  Transportation; 
Oklahoma  City,  OK;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  iit:ci)rtlani:e  with  Set:tit)n  223  of  the 
Tratle  At:t  of  1?)74.  as  ainentletl  (“At:t”). 
19  lJ..S.(i.  2273,  the  Department  of  Labor 
(Dtipartment)  issued  a  Certification  of 
Eligibility  to  Apjily  for  Worker 
Adjustment  Assistance  on  December  3, 
201 0,  applicable  to  workers  and  former 
workers  of  Franklin  lilectric  Comjiany. 
Inc.,  including  on-site  leased  workers 
from  Feophdink  Staffing  .Solutions. 
Oklahoma  City,  Oklahoma.  Workers  at 
the  subject  firm  were  engaged  in 
emplovment  related  to  the  |)rodnction  of 
light  centrifugal  pump  products. 


At  the  reqiie.st  of  a  company  official, 
the  De])artment  revimvecl  the  immiidiate 
certification. 

The  Dejiartment  has  received 
information  that  workers  from  Riamulv 
Intelligent  .Staffing,  Labor  Ready,  and 
DriveForce  'ITansportation  were 
employed  on-site  at  the  Oklahoma  City. 
Oklahoma  facility  of  Franklin  Electric 
Coinjiany.  Inc.  The  De])artment  has 
determined  that  thesi;  workers  were 
sufficiently  under  the  control  of  the 
subject  firm  to  he  considered  leased 
workcas. 

Based  on  these  findings,  the 
Dejiartment  is  amending  this 
certification  to  include  workers  leased 
from  Remedy  Intelligent  .Staffing,  Labor 
Ready,  and  DriveForce  Transjiortation 
who  worked  on-site  at  the  Oklahoma 
City,  Oklahoma  facility. 

The  amended  notice  applicable  to 
TA-W-74,833  is  herehv  issued  as 
follows: 

All  workers  of  franklin  Electric  Com|)anv. 
Inc.,  including  on-silc;  leas(;(l  workers  from 
l’(;oplelink  .Staffing  .Solutions.  R(;me(ly 
lnt(;lligent  .Staffing.  Labor  Ready,  and 
Driv(;force  Transjiortation.  Oklahoma  (atv, 
Oklahoma,  who  became  totally  or  jiartiallv 
s(;pai'at(;d  from  (;mploym(;nt  on  or  after 
Nov(;mher  3.  200!).  through  l)(;ceml)(;r  :t. 

2012.  and  all  work(;rs  in  the  group  thr(;atened 
with  total  or  |)artial  sejiaration  from 
emi)lovm{;nt  on  l)(;cemher  3.  2010  through 
December  3.  2012.  an;  (;ligihle  to  apjilv  for 
adjustment  assistance  und(;r  (lia|)ter  2  of 
Title  11  of  tin;  Trade  Act  of  1!)74.  as  am(;nd(;d. 

.Sign(;d  in  Washington,  DC.  this  IHth  day  of 
lanuarv  2013. 

Del  Min  Amy  ('.hen, 

(Jerlifyinfi  Officer.  Office  of  Trade  AdjaslinenI 
Assistance. 

IfK  Dec.  20i:M)2.'):«i  filed  2-.'')-t:t:  t{:4.'i  ain| 
BILLING  CODE  451(>-FN-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-74,919] 

Rg  Steel  Sparrows  Point  LLC,  Formerly 
Known  as  Severstal  Sparrows  Point 
LLC,  a  Subsidiary  of  RG  Steel  LLC, 
Including  On-Site  Leased  Workers 
From  Echelon  Service  Company,  Sun 
Associated  Industries,  Inc.,  MPI 
Consultants  LLC,  Alliance 
Engineering,  Inc.,  Washington  Group 
International,  Javan  &  Walter,  Inc., 
Kinetic  Technical  Resources  Co., 
Innovative  Practical  Approach,  Inc., 
CPSI,  Accounts  International,  Adecco, 
Aerotek,  Booth  Consulting,  Crown 
Security,  Eastern  Automation, 

EDS(HP),  Teksystems,  URS 
Corporation,  and  B  More  Industrial 
Services  LLC,  Sparrows  Point,  MD; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  ai;(;()rdan(:o  with  .Suction  223  of  thu 
Trade  Act  of  1974.  as  amondud  (“Act"), 
1!)  l)..S.r..  2273,  th(!  Dupartmunt  of  Labor 
(Dupaitmunt)  issued  a  (Certification  of 
Eligibility  to  Apply  for  Worker 
Adjustment  Assi.stance  on  Fehrnarv  9. 
2011,  a|)plicahle  to  workers  and  former 
workers  of  RCC  .Steel  .Sj)arrow.s  Point 
LLC.  formerly  known  as  .Seveistral 
.Sparrows  Point  LLC,  a  subsidiary  of  R(', 
.Steel  LLC,  Spari'ows  Point,  MD;  (subject 
firm). 

On  )ime  22.  2012,  July  18.  2012,  and 
Inly  30,  2012.  the  Department  issued 
amended  certification  a])plicahle  to  the 
subject  firm. 

Workens  at  the  subject  firm  were 
engaged  in  employment  related  to  the 
production  of  rolled  steel.  The  worker 
group  includes  on-site  lea.sed  workers 
from  various  firms. 

At  the  nHjuest  of  a  state  workforce 
official,  the  D(!j)artment  reviewed  the 
certification  for  workers  and  former 
workers  of  the  subject  firm. 

The  De])artment  has  received 
information  that  workers  lea.sed  from  B 
More  Indu.strial  .Services  LL(C  wen; 
employed  on-site  at  the  .Sparrows  Point, 
Marvland  location  of  RCC  .Steel  .Sparrows 
Point  LLC.  The  Department  has 
(hitermined  that  these  workers  from  B 
More  Indu.strial  .Services  LLC  were 
sufficiently  under  the  control  of  the 
subject  firm  to  he  c:onsidered  leased 
workers. 

Ba.sed  on  these  findings,  the 
De])artment  is  amending  this 
certification  to  include  workers  lea.sed 
from  B  Mon;  Industrial  .Services  LLC 
who  worked  on-site  at  the  .Sj)arrows 
Point.  Maryland  facility. 
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The  amended  notice  a])])ii(;al)l(!  to 
TA-\V-74,919  is  lierel)V  i.ssued  as 
follows: 

All  workers  of  Kd  .Steel  .Sparrows  I’oinI 
l.IAk  lornualv  known  as  Scnaa'sliil  .S|)arrows 
I’oinl  Ll.d,  a  subsidiary  of  RCi  .Steid  LLd. 
including  on-sitt;  bsisiul  workers  from 
liclielon  .Serv  ice  domiiany.  .Sun  .Associaliui 
Industries,  Inc..  NtPI  donsnilanis  LL(). 
Allianct!  l'ai}>ineerin<>,  Inc..  Wasliinglon 
Cron])  International.  |avan  K  Waller.  Inc.. 
Kinetic  Technical  Kesonrces  ('.o..  Innovalivt! 
I’raclical  A|)|)roac:h.  lnc..(;P.Sl,  Accounts 
International.  Adecco.  Aerotek.  Booth 
(A)nsnlting.  (aown  .Security,  liastern 
Automation,  hl3.S(HP).  rekSystems,  URS 
('.orporation.  and  B  More  liulnstrial  .Srn  vices 
l.l.tk  .Sjrarrows  I’oint.  Maryland,  who  hcicame 
totally  or  partially  sejjarated  Ironi 
employment  on  or  alter  November  22.  200!) 
through  I'ehrnary  9.  2013.  and  all  workers  in 
the  group  threatened  with  total  or  partial 
•sejraration  from  employment  on  Rehmary  9. 

2011  through  Rehriiary  !).  2013.  are  eligible 
to  ajjply  lor  adjustment  assistance  imdcM- 
C',ha])ter  2  of  Title  II  of  tin;  Trade  Act  of  1974. 
as  amended. 

.Signed  in  Washington.  DC.  this  Kith  day  of 
Ian  nary  2013. 

Del  Mill  Amy  (dieii, 

Cer/;7\7ng  Officer,  Office  of'I'nide  Adjiislnienl 
Assisldiice. 

II  K  Doc.  20i:t-n25,34  filed  2-.'i-i:t:  K;4,')  am| 

BILLING  CODE  4510-FN-P 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-82,095] 

Verizon  Services  Corporation, 
Customer  Services  Clerk,  General 
Clerk,  Clarksburg,  WV;  Notice  of 
Affirmative  Determination  Regarding 
Application  for  Reconsideration 

By  Hjiplication  dated  Doconiher  27, 

2012  and  received  by  the  Department  of 
Labor  (Department)  on  January  4,  2013, 
workers  of  Verizon  .Services 
Corporation.  (Tistomer  .Services  Clerk. 
General  Clerk.  Clarksburg,  West  Virginia 
(subject  firm)  recjue.sted  administrative 
reconsideration  of  the  negative 
determination  regarding  workers’ 
eligibility  to  aj^plv  for  Trade  Adju.stment 
,\ssistance  (TAA)  ajiplicable  to  workers 
and  former  workers  of  the  subject  firm. 
The  Department’s  determination  was 
issued  on  December  10.  2012.  The 
Department’s  Notice  of  determination 
was  jniblisbed  in  the  Federal  Register 
on  January  10.  2013  (78  FK  2290). 

The  iniiial  investigation  resulted  in  a 
negative  determination  based  on  the 
findings  that  the  subject  firm  did  not 
shift  to  a  foreign  country  the  supjily  of 
services  like  or  directly  competitive 
with  those  sujijilied  by  the  workers  ami 


dill  not  import  services  like  or  directly 
competitive  with  those  su])i)lied  by  the 
workers. 

The  retpiest  for  reconsideration 
supplied  new  information  regarding  a 
shift  to  the  Bbilippines  and  India,  as 
well  as  reiterated  the  earlier  allegation 
of  a  shift  to  Mexico. 

The  Department  has  carefullv 
reviewed  the  reijue.st  for  reconsideration 
and  the  existing  record,  and  has 
determined  that  the  Department  will 
conduct  further  investigation  to 
determine  if  the  petition  worker  group 
meets  the  eligibility  recpiirements  of  the 
Trade  Act  of  1074,  as  amended. 

(Conclusion 

After  i:areful  review  of  tin; 
apiilication,  1  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  U..S.  Department 
of  Labor’s  jn  ior  decision.  The 
application  is.  therefore,  granted. 

.Signed  at  Washington.  DC.  this  l.'ilh  dav  of 
jannarv  2013. 

Del  Min  Amy  Chen, 

Oertifying  Officer.  Office  of  Trade  Adjiislnwnt 
Assistance. 

IKK  Doc.  2()i:i-()2.'‘>41  filcul  2-.''i-i:t;  )t:4!)  ami 
BILLING  CODE  4510-FN-P 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  .Section  223  of  the 
Trade  Act  of  1974,  as  amended  (19 
IJ..S.C].  2273)  the  Department  of  Labor 
herein  jnesents  summaries  of 
determinations  regarding  eligibility  to 
apply  for  trade  adju.stment  a.ssistance  for 
workers  by  (TA-W)  number  issued 
during  the  jjeriod  of  Januarv  7,  2013 
through  January  11, 2013. 

In  order  for  an  affirmative 
determination  to  hi*  nnide  for  worktirs  of 
a  primary  firm  and  a  certification  issued 
regarding  eligibility  to  apjily  for  worker 
adjustment  a.ssistance,  each  of  the  grou|) 
eligibility  requirements  of  .Section 
222(a)  of  the  Act  must  be  met. 

1.  Under  .Section  222(a)(2)(A),  the 
following  must  be  satisfied: 

(1)  A  significant  number  or  proportion 
of  the  workers  in  such  workers’  firm 
have  become  totally  or  partially 
separated,  or  are  threatened  to  become 
totally  or  partially  separated; 

(2)  The  sales  or  jiroduction,  or  both, 

of  such  firm  have  decreased  absolutely: 
and  . 

(3)  Cine  of  the  following  must  be 
.satisfied: 


(A)  Imports  of  articles  or  services  like 
or  directly  competitive  with  articles 
produced  or  services  su])])lied  bv  such 
firm  have  increased; 

(B)  lm|)orts  of  articles  like  or  directly 
com])etitive  with  articles  into  which  one 
or  more  component  parts  produced  by 
such  firm  are  directly  incor|)orated, 
have  increased: 

((])  ImjKirls  of  iirticles  directly 
incorporating  one  or  more  component 
parts  ])roduced  outside  the  United 
.States  that  are  like  or  directly 
competitive  with  imports  of  articles 
incorporating  one  or  more  component 
parts  produced  by  such  firm  have 
increased; 

(D)  lm])orts  of  articles  like  or  directly 
competitive  with  articles  which  are 
])roduced  directly  using  services 
su])])lied  by  such  firm,  have  increa.sed; 
and 

(4)  The  increase  in  imjiorls 
contributed  importantly  to  such 
workers’  sejiaration  or  threat  of 
.sejiaration  and  to  the  decline  in  the 
sales  or  production  of  such  firm;  or 

11.  .Section  222(a)(2)(B)  all  of  the 
following  must  be  .satisfied: 

(1)  A  significant  number  or  jnoportion 
of  the  workers  in  such  workers’  firm 
have  become  totally  or  partially 
separated,  or  are  threatened  to  become 
totally  or  partially  sejiarated; 

(2)  One  of  the  following  must  be 
satisfied: 

(A)  There  has  been  a  shift  bv  the 
workers’  firm  to  a  foreign  country  in  the 
production  of  articles  or  supply  of 
.services  like  or  directly  comiietitive 
with  those  produced/suj)])lied  by  the 
workers’  firm; 

(B)  There  has  been  an  accpiisition 
from  a  foreign  country  bv  the  workers’ 
firm  of  articles/.services  tliat  are  like  or 
directly  competitive  with  those 
])roduced/.su])plied  by  the  workers’  firm; 
and 

(3)  The  sbift/acquisition  contributed 
importantly  to  the  workers’  separation 
or  threat  of  se])aration. 

In  order  for  an  affirmative 
determination  to  be  made  for  adversely 
affected  workers  in  public  agencies  and 
a  certification  i.ssued  regarding 
eligibility  to  ajiply  for  worker 
adjustment  assistance,  each  of  the  group 
eligibility  requirements  of  Section 
222(b)  of  the  Act  must  be  met. 

(1)  A  significant  number  or  jiroportion 
of  the  workers  in  the  public  agency  have 
become  totally  or  jiartially  separated,  or 
are  threatened  to  become  totally  or 
jiartially  .sejiarated; 

(2)  The  jjublic  agency  has  acquired 
from  a  foreign  country  services  like  or 
directly  competitive  with  services 
which  are  supplied  by  such  agency;  and 
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(3)  The  a(:(|uisiti{)n  of  services 
c:()ntril)iite(l  importantly  to  such 
workers’  .separation  or  threat  of 
.separation. 

In  order  for  an  affirmative 
determination  to  l)e  made  for  adversidy 
affected  secondary  workers  of  a  firm  and 
a  certification  i.ssned  nigarding 
eligil)ility  to  a])ply  for  w{)rker 
adjustment  assistance,  eacli  ol  the  group 
eligibility  retjuirements  of  S(!ction 
222(c:)  of  the  Act  must  1)(!  met. 

(1)  A  significant  numher  or  proportion 
of  the  workers  in  tin;  workers’  firm  have 
l)(!come  totally  or  ])artially  se])arated,  or 
are  threatened  to  become  totally  or 
partially  separated; 

(2)  The  work(;rs’  firm  is  a  Supplier  or 
Downstream  Producer  to  a  firm  that 
em])loyed  a  groujj  of  workers  who 
received  a  certification  of  eligibility 
under  Section  222(a)  of  the  Act,  and 
such  supply  or  production  is  related  to 
the  article  or  service  that  was  the  basis 
for  such  certification;  and 

(3)  Either — 

(A)  The  workers’  firm  is  a  supplier 
and  the  comjjonent  ])arts  it  supplied  to 
the  firm  described  in  ])aragraph  (2) 
accounted  for  at  least  20  percent  of  the 
])rodiiction  or  sales  of  the  workers’  firm; 
or 


(B)  A  h)ss  of  business  by  the  workers’ 
firm  with  the  firm  de.scrihed  in 
])aragraph  (2)  contributed  im|)ortantlv  to 
the  workers’  .sejiaration  or  threat  of 
se])aration. 

In  order  for  an  affirmative 
d(;t(!rmination  to  lx;  made  for  adverselv 
affecttul  workers  in  firms  idcmtified  by 
the  International  Trade  (ionuni.ssion  and 
a  certification  issued  regarding 
(digihility  to  apply  for  worker 
adjustment  a.ssistance,  each  of  the  group 
eligibility  nuiuircnnents  of  .Section  222(f) 
of  the  Ac:t  must  he  met. 

(1)  The  workers’  firm  is  puhliclv 
identified  by  name  by  the  International 
Trade  Commission  as  a  member  of  a 
domestic  industry  in  an  investigation 
resulting  in — 

(A)  An  affirmative  determination  t)f 
serious  injury  or  threat  thereof  under 
section  2()2(t))(l); 

(B)  An  affirmative  determination  of 
market  disruption  or  threat  thereof 
under  section  421(1))(1);  or 

(C)  An  affirmative  final  determination 
of  material  injurv  or  threat  thereof  under 
.section  ZO.'ijhjjl  j(A)  or  73.5(h)(1)(A)  of 
the  Tariff  Act  of  1930  (19  II.S.C. 
1071d(l))(l)(A)  and  1073d(l))(l)(A)); 

(2)  The  p(!tition  is  filed  during  the  1- 
year  period  beginning  on  the  date  on 
which — 


(A)  A  summary  of  the  report 
submitted  to  the  President  by  the 
International  Trade  Commission  under 
section  202(0(1)  with  respect  to  the 
affirmative  determination  de.scrihiid  in 
|)aragraph  (1)(A)  is  published  in  the 
Federal  Register  under  section  202(f)(3); 
or 

(B)  Noticu!  of  an  affirmative 
det(;rmi nation  (hiscrihed  in 
subparagraph  (1)  is  published  in  the 
Federal  Register;  and 

(3)  The  workers  have  become  totally 
or  partially  separatful  from  the  workers’ 
firm  within — 

(A)  The  1-year  period  de.scrihed  in 
})aragraph  (2);  or 

(B)  Notwithstanding  .section  223(1))(1), 
the  1-year  period  preceding  the  1-year 
period  de.scrihed  in  paragraph  (2). 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued.  The  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 

The  following  certifications  have  been 
issued.  Th(!  recpurenumts  of  .Section 
222(a)(2)(A)  (increa.sed  imports)  of  the 
Trade  Act  have  been  met. 


TA-W  No. 

Subject  firm 

Location 

Impact  date 

82,129  . 

Boise  White  Paper,  LLC,  Boise  Paper  Holdings,  LLC,  Guardsmark 

St.  Helens,  OR  . 

November  2,  201 1 . 

Security,  Warner  Enterprises,  etc. 

82,184  . 

KCA  Alamosa  Sewing  . 

Alamosa,  CO . 

November  27,  201 1 . 

The  following  certifications  have  been  services)  of  the  Trade  Act  have  been 
issued.  The  reeiuirements  of  Section  met. 

222(a)(2)(B)  (shift  in  production  or 


TA-W  No. 

Subject  firm 

Location 

Impact  date 

82,194  . 

Husky  Injection  Molding  Systems,  Inc.,  Buffalo  Spare  Parts  Division, 
Selective  Staffing,  Aerotek  Staffing. 

Buffalo,  NY . 

November  27,  2011. 

82,206  . 

The  Nielsen  Company  (US),  LLC,  A.C.  Nielsen  Company,  LLC,  In¬ 
cluding  On-Site  Leased  Workers  From  Adecco. 

Green  Bay,  Wl  . 

December  4,  201 1 . 

82, 206 A  . 

The  Nielsen  Company  (US),  LLC,  A.C.  Nielsen  Company,  LLC,  In¬ 
cluding  On-Site  Leased  Workers  From  Adecco. 

Fond  du  Lac,  Wl  . 

December  4,  201 1 . 

82,240  . 

Allesee  Orthodontic  Appliances  (AOA) — Calexico  . 

Calexico,  CA  . 

December  11,  2011. 

82,243  . 

Leach  International,  Esterline  Technologies  . 

Buena  Park,  CA  . 

August  14,  2012. 

82, 243 A  . 

Leased  Workers  From  Staffmark,  Leach  International,  Esterline  Tech¬ 
nologies. 

Buena  Park,  CA  . 

December  11,  2011. 

82,269  . 

Federal-Mogul  Corporation,  Vehicle  Component  Solutions  Division, 
Kelly  Services. 

Smithville,  TN  . 

December  18,  2011. 

82, 269 A  . 

Leased  Workers  From  Seatoncorp,  Working  On-Site  at  Federal- 
Mogul  Corporation,  Vehicle  Component  Solutions  D. 

Smithville,  TN  . 

December  18,  2011. 

82,280  . 

Tri-Tronics,  Inc,  Garmin  Ltd,  Aerotek  . 

Tucson,  AZ . 

December  17,  201 1 . 

82,293  . 

Fiserv,  POD  Recon  Department . 

Walnut,  CA  . 

December  21,  2011. 

82,300  . 

UBS  Financial  Services,  Inc,  Wealth  Management  Americas, 
Leafstone. 

Weehawken,  NJ  . 

December  27,  2011. 

82,301  . 

UTC  Climate  Controls  &  Security  (Carrier),  Americas  Division  . 

Tyler,  TX  . 

February  19,  2013. 

82,301  A  . 

UTC  Climate  Controls  &  Security  (Carrier),  Americas  Division  . 

Tyler,  TX  . 

December  27,  2011. 
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Negative  Determinations  for  Worker  criteria  for  worktir  adjustment  assistance;  (1))(1 ).  or  (c)(1)  (employment  decline  or 

Adjustment  Assistance  have  not  l)e(;n  met  for  the  reasons  thr(;at  of  separation)  oi  .section  222  has 

specified.  not  been  met. 

In  the  following  cases,  the  The  investigation  reveal(;d  that  the 

investigation  revealed  that  the  eligihility  criterion  under  paragraph  (a)(1).  or 


TA-W  No. 

Subject  firm 

Location 

Impact  date 

82,156  . 

Johnstown  Specialty  Castings,  Inc.,  Whemco  . 

Johnstown,  PA. 

The  investi 
criteria  under 

gation  revealed  that  the  (decline  in  sales  or  production,  or  both)  services  to  a  foreign  country)  of  .sriction 

■  paragraphs  (a)(2)(A)(i)  and  (a)(2)(B)  (shift  in  production  or  222  have  not  been  met. 

TA-W  No. 

Subject  firm 

Location 

Impact  date 

82,112  . 

Rockwell  Collins,  Inc.,  Commercial  Systems,  On-site  Leased  Workers 
From  Allegis  Group  Services. 

Cedar  Rapids,  lA  . 

October  25,  2011. 

The  investigation  revealed  that  the  (increa.sed  imj)ort.s)  and  (a)(2)(B)  (shift  country)  of  section  : 

criteria  under  ])aragraphs(a)(2)(A)  in  irrodnction  or  serviciis  to  a  foreign  met. 

222  have  not  been 

TA-W  No. 

1 - 

Subject  firm 

Location 

Impact  date 

82,096  .  ThyssenKrupp  Access  Manufacturing  LCC. 

Roanoke,  IL.. 


82,197  .  Delta  Air  Lines,  Inc.,  Reservation  Sales  and  Customer  Care  Call  Seatac,  WA. 

Center. 

82,197A .  Delta  Air  Lines,  Inc.,  Reservation  Sales  and  Customer  Care  Call  Sioux  City,  lA. 

Center. 

82,216  .  PCCW  Teleservices  (US),  Inc .  Quincy,  IL. 


Delerminulions  Terminating 
Investigations  of  Petitions  for  Worker 
Adjustment  Assistance 

After  notice  of  the  petitions  was 
pnhlished  in  the  Federal  Register  and 


on  the  IJeiiartment's  Web  site,  as 
rerpiired  by  .Section  221  of  the  Act  (It) 
II..S.(;.  2271).  the  Department  initiated 
investigations  ofthe.se  petitions. 


The  following  determinations 
terminating  inve.stigations  were  i.ssned 
hecan.se  the  iietitioner  has  rerpiested 
that  the  petition  he  withdrawn. 


The  following  determinations 
terminating  investigations  were  issued 
iM'can.se  the  ])etitioning  groups  of 


workers  are  covered  hv  active 
certifications.  Conserpiently.  further 
investigation  in  the.se  cases  would  serve 


no  pni'iKKse  since  the  jietitioning  groii]) 
of  workers  cannot  he  covered  by  more 
than  one  certification  at  a  time. 


Subject  firm 

Location 

Impact  date 

Radisys  Corporation  . 

San  Diego,  CA. 

1  hereby  certify  that  the 
aforementioned  determinations  were 
i.ssned  during  the  period  of  fannarv  7. 
2013  through  (aniiarv  11.  2013.  fhe.se 
d(;termination.s  are  available  on  the 
Department’s  Wei)  site  tnidaact/ldd/laa 
sddn:h  form.cfm  under  the  searchable 
listing  of  determinations  or  by  calling 
the  Office  of  Trade  Adjustment 
Assistance  toll  free  at  888-36.5-6822. 


Daleil;  jaiuiarv  1.5.  2013. 

Klliotl  S.  Kiishnt;r. 

(ATlifying  Offievv.  Olfici-  (ifl'idda  Adjiislnu-nl 
Assisldiica. 

Il  k  Doc.  2in:i-02.S4;t  I'ilod  2-.S-1.1:  K:4r>  am| 
BILLING  CODE  4510-FN-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  .Section  223  of  the 
Trade  Act  of  1974,  as  amended  (19 

2273)  the  Department  of  l.,ahor 
herein  presents  summaries  of 
determinations  regarding  eligihility  to 
aj)])ly  for  trade  adjn.stment  assistance  for 
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workers  by  (I’A-W)  niiinber  issued 
during  the  period  of  January  14,  2013 
tiu'oiigh  January  18,  2013. 

In  order  for  an  affirmative; 
determination  to  lie  made  tor  work(;rs  of 
a  primary  firm  and  a  certification  issued 
regarding  eJigiJjility  to  apply  for  worker 
a{ljustim;nt  assistance,  (;acli  of  tlie  group 
eligii)ility  re(|uirements  of  S(;ction 
222(a)  of  the  Act  must  1)(;  met. 

I.  Under  Section  222(a)(2)(A).  tin; 
following  mu.st  he  .sali.sfi(;d: 

(1)  A  significant  number  or  i)ro]K)rtion 
of  the  work(;rs  in  sucli  workers’  firm 
have  become  totally  or  partially 
separated,  or  an;  thr(;atened  to  become 
totally  or  jjartiallv  separated; 

(2)  The  sales  or  production,  or  both, 
of  such  firm  have  decrea.sed  absolutely: 
and 

(3)  One  of  tlu;  following  must  he 
satisfied: 

(A)  im])orts  of  articles  or  services  like 
or  directlv  com])etitive  with  articles 
produced  or  services  supplied  by  such 
firm  hav(;  increased: 

(B)  imi)orts  of  articles  like  or  directly 
competitive  with  articles  into  which  one 
or  more  component  parts  produced  by 
such  firm  are  directly  incor])orated. 
have  increased: 

(0)  imj)orts  of  artich;.s  directly 
incorporating  one  or  more  com])onent 
parts  produced  outside  the  l)nit(;d 
States  that  are  like  or  directly 
comp(;titive  with  imports  of  articles 
incori)orating  one  or  more  compon(;nt 
parts  produced  by  such  firm  have 
increased: 

(D)  imports  of  articles  like  or  directlv 
competitive  with  articles  which  are 
produced  directly  using  services 
sn|;j)lied  by  such  firm,  have  increa.sed; 
and 

(4)  The  increase  in  im|)orts 
contributed  importantly  to  such 
workers’  sejjaration  or  threat  of 
separation  and  to  the  decline  in  the 
.sales  or  jjroduction  of  such  firm:  or 

II.  Section  222(a)(2)(B)  all  of  the 
following  must  be  satisfied: 

(1)  A  significant  number  or  proportion 
of  the  workers  in  such  workers’  firm 
have  hecoim;  totally  or  ])artially 
.separated,  or  are  threatened  to  become 
totally  or  ])artially  se])arated; 

(2)  Om;  of  the  following  must  he 
satisfied: 

(A)  There  has  b{;en  a  shift  by  the 
workers’  firm  to  a  foreign  country  in  the 
production  of  articles  or  su])ply  of 
s(;rvice.s  like  or  directly  competitive 
with  those  ])roduced/.supplied  by  tin; 
workers’  firm: 


(B)  There  has  h(;en  an  accinisition 
from  a  for(;ign  country  by  the  workers’ 
firm  of  articles/services  that  are  like  or 
directly  comp(;titive  with  those 
produced/sup])li(;d  by  the  work(;rs’  firm; 
and 

(3)  Tin;  .shift/ac(]uisition  contrihut(;d 
importantly  to  tlu;  workers’  .separation 
or  threat  of  .separation. 

In  order  for  an  affirmative 
determination  to  he  made  for  adversely 
affect(;d  workers  in  public  agencies  and 
a  certification  issued  regarding 
eligibility  to  apply  for  worker 
adjustment  a.ssistance,  each  of  the  grouj) 
eligibility  rerpurements  of  Section 
222(h)  of  the  Act  mu.st  he  met. 

(1)  A  significant  number  or  proportion 
of  the  workers  in  the  public  agency  have 
become  totally  or  jiartially  separated,  or 
are  threatened  to  become  totallv  or 
partially  separated: 

(2)  The  public  agency  has  acepnred 
from  a  for(;ign  country  services  like  or 
directly  competitive  with  .services 
whii;h  are  su])])lied  by  such  agency;  and 

(3)  The  actiuisition  of  services 
contributed  importantly  to  such 
workers’  separation  or  threat  of 
separation. 

In  order  for  an  affirmative 
d(;termination  to  Ik;  made  for  adversely 
aifect(;d  .secondary  workers  of  a  firm  and 
a  certification  issued  r(;garding 
(;ligihility  to  api)ly  for  worker 
adjustment  assistance,  (;ach  of  the  group 
eligibility  reciuirements  of  Section 
222(c)  of  the  Act  mu.st  he  met. 

(1)  A  significant  numl)(;r  or  proportion 
of  the  workers  in  the  workers’  firm  have 
become  totally  or  partially  .sejiarated.  or 
are  thr(;atened  to  become  totally  or 
])artially  s(;paratetl: 

(2)  The  workers’  firm  is  a  Supplier  or 
Downstream  Producer  to  a  firm  that 
emj)loyed  a  group  of  workers  who 
received  a  certification  of  eligibility 
under  Section  222(a)  of  the  Act,  and 
such  sujjply  or  production  is  related  to 
the  article  or  .service  that  was  the  basis 
for  such  certification:  and 

(3)  Either— 

(A)  The  workers’  firm  is  a  su|)plier 
and  the  comjjonent  parts  it  supplied  to 
the  firm  described  in  paragraj)!!  (2) 
ac;counted  for  at  least  20  percent  of  the 
j)roduction  or  .sales  of  the  workers’  firm; 
or 

(B)  A  lo.ss  of  hnsiiu;.ss  by  the  workers’ 
firm  with  the  firm  de.scrihed  in 
])aragraph  (2)  contributed  importantly  to 
the  workers’  .separation  or  threat  of 
separation. 


In  order  for  an  affirmative 
det(;rmination  to  he  made  for  adversely 
affected  workers  in  firms  id(;ntifi(;d  by 
the  International  Trade  Commission  and 
a  certification  issued  r(;garding 
eligibility  to  ap])ly  for  worker 
adju.stment  assistance,  each  of  the  group 
eligibility  r(;(pnrem(;nt.s  of  Section  222(f) 
of  the  Act  must  he  met. 

(1)  The  workers’  firm  is  puhliclv 
identified  hv  name  hv  the  international 
Trade  Commission  as  a  member  of  a 
domestic  industry  in  an  inve.stigation 
resulting  in — 

(A)  An  affirmative  determination  of 
.serious  injury  or  threat  thereof  under 
section  2()2(h)(l); 

(B)  An  affirmative  determination  of 
market  disruption  or  threat  thereof 
under  .section  421(h)(1):  or 

(C)  An  affirmative  final  determination 
of  material  injury  or  threat  thereof  under 
.section  7()5(h)(l j(A)  or  73.5(h)(1)(A)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
l(i71d(h)(l)(A)  and  l()73d(l))(l)(A)); 

(2)  The  petition  is  filed  during  the  1- 
year  period  h(;ginning  on  the  date  on 
which — 

(A)  A  summary  of  the  r(;|)ort 
suhmitt(;d  to  the  President  by  the 
International  Trade  Commission  under 
section  2()2(f)(l)  with  r(;.s])ect  to  the 
affirmative  determination  de.scrih(;d  in 
])aragraph  (1)(A)  is  published  in  the; 
Federal  Register  under  section  202(f)(3); 
or 

(B)  Notice  of  an  affirmative 
determination  described  in 
subparagraph  (1)  is  ])ul)lished  in  the 
Federal  Register;  ami 

(3)  The  workers  have  h(;come  totally 
or  partiallv  separated  from  the  workers’ 
firm  within — 

(A)  The  1-year  period  described  in 
l)aragraph  (2);  or 

(B)  Notwithstanding  section  223(h)(1), 
the  1-vear  ])eriod  ])receding  the  1-year 
period  described  in  paragraph  (2). 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  c(;rtifications  have  l)e(;n 
issued.  The  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 

'flu;  following  certifications  have  been 
issued.  The  reciuirements  of  Section 
222(a)(2)(A)  (increased  imj)orts)  of  the 
Trade  Act  have  been  met. 


TA-W  No. 

Subject  firm 

Location 

Impact  date 

82,077  . 

Consolidated  Pine  Inc.,  Mid-Oregon  Personnel  . 

Prineville,  OR  . 

October  12,  2011. 

82,111  . 

Carolina  Precision  Plastics,  Monroe  Staffing  . 

Stratford,  CT  . 

October  25,  201 1 . 

82,1 68A . 

Foamworks,  Inc  . 

Cleveland,  TN  . 

November  21,  2011 . 
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TA-W  No. 

Subject  firm 

Location 

Impact  date 

82,229  . 

Designer  Blinds  of  Omaha,  Inc  . 

Omaha,  NE  . 

December  7,  2011. 

82,279  . 

HL  Operating,  LLC,  Formerly  HL  Operating  Corp.,  Manpower,  Paid 
Through  Samsonite  LLC. 

Lebanon,  TN  . 

December  6,  201 1 . 

The  following  (xatilications  have  been  scn  vices)  of  tlu;  Tradi;  Act  have  been 
issued.  The  reciiiinanents  of  Section  met. 

222(a)(2)(B)  (shift  in  production  or 


TA-W  No. 

Subject  firm 

Location 

Impact  date 

82,173  . 

Bank  of  America,  Unclaimed  Property/Reg  D  Group . 

Kansas  City,  MO  . 

November  26,  2011. 

82,189  . 

Verizon  Business  Networks  Services,  Inc.,  Senior  Analysts-Order 
Mgmt.  Voice  Over  Internet  Protocol,  Small,  Medium  Bus. 

Tampa,  FL . 

November  28,  2011. 

82,200  . 

Covidien,  Vascular  Therapy  Medical  Devices,  Kelly  Services  . 

Seneca,  SC  . 

December  3,  2011. 

82,220  . 

Netlist,  Inc.,  Test  Engineering,  Vitesse  Recruiting  . 

Irvine,  CA  . 

December  5,  2011. 

82,225  . 

Dura  Automotive  Systems  Cable  Operations  LLC,  Control  Systems 
Div.,  Hamilton  Ryker,  Manpower,  Personnel  Placements,  etc. 

Milan,  TN . 

December  6,  201 1 . 

82,230  . 

YP  Texas  Region  Yellow  Pages  LLC,  Dallas  Texas  Division,  Pub¬ 
lishing  Ops.  Group,  YP  Texas  Region,  etc. 

Dallas,  TX  . 

December  7,  201 1 . 

82,254  . 

Invensys  Operations  Management,  Subsidiary  of  Invensys  PLC,  CDI 
Corporation. 

Foxboro,  MA  . 

December  13,  2011. 

82,272  . 

L  &  W  Supply  Corporation,  Financial  Services  Hub  . 

Nottingham,  MD  . 

December  17,  2011. 

82,273  . 

Johnson  Controls,  Inc.,  Global  Workplace  Solutions,  Americas  Call 
Center. 

Milwaukee,  Wl . 

December  14,  2011. 

82,276  . 

Peak  Sun  Silicon  Corporation,  Peak  Sun  Materials  Corporate  Division 

Albany,  OR . 

December  14,  201 1 . 

82,304  . 

Tyco  Electronics,  Telecom  Networks  Business  Unit  . 

Shakopee,  MN  . 

March  3,  2013. 

82,306  . 

Riverside  Publishing  Company,  Tech.  Prod.  Services  Group,  Hough¬ 
ton  Mifflin  Harcourt  Publishing  Co.,  etc. 

Rolling  Meadows,  IL  . 

January  2,  2012. 

The  following  certifications  have;  h(;en  are  certified  eligibh;  to  a])ply  for  TAA) 
issued.  The  reciuirements  of  Section  of  the  Trade  Act  have  been  met. 

222(c)  (snj)j)lier  to  a  firm  who.se  workers 


TA-W  No. 

Subject  firm 

Location 

Impact  date 

82,168  . 

Foamworks,  Inc  . 

Morristown,  TN . 

November  21,  2011. 

82,336  . 

Dana  Structural  Manufacturing  LLC,  Structures  Division,  Manpower  ... 

Longview,  TX  . 

February  19,  2013. 

The  following  ccn  tifications  have  been  222(c)  (downstream  producer  for  a  firm  apjjly  for  TAA)  of  the  Trade  Act  have 

issued.  'Die  requirements  of  Section  whose  workers  are  certified  eligible  to  been  met. 


TA-W  No. 

Subject  firm 

Location 

Impact  date 

82,217  . 

IronTiger  Logistics,  Inc.,  2801  Wood  Drive  . 

Garland,  TX . 

December  5,  2012. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  the  following  cases,  the 
investigation  revealed  that  the  eligihilitv 


criteria  for  worker  adjustment  assistance 
have  not  h(;(!n  met  for  the  reasons 
specified. 

The  investigation  revealed  that  the 
criteria  under  j)aragraph.s(a)(2)(A) 


(increased  imjjorts)  and  (a)(2)(B)  (shift 
in  production  or  servic:es  to  a  foreign 
country)  of  s(!ction  222  have  not  been 
met. 


TA-W  No. 

Subject  firm 

Location 

Impact  date 

82,309  . 

Plumas  Bank,  Bank  Item  Processing  Department  . 

Quincy,  CA. 

Determinations  Terminating 
Investigations  of  Petitions  for  Worker 
Adjustment  Assistance 

After  notice  of  the  petitions  was 
])nhlished  in  the  Federal  Register  and 


on  the  Department’s  Web  site,  as 
rerpiired  by  .Section  221  of  the  Act  (It) 
lI.,S.(k  2271),  the  Dej)artment  initiated 
invcistigations  of  these  petitions. 


The  following  determinations 
terminating  investigations  were  i-ssiunl 
l)ecau.s(!  the  petitioner  has  recpiested 
that  the  j)etition  he  withdrawn. 
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TA-W  No. 

Subject  firm 

Location 

Impact  date 

82,277  . 

The  Berry  Company,  LLC . 

Erie,  PA. 

82,323  .  1 

Penthera  Partners,  Inc . 

Pittsburgh,  PA. 

I’he  following  (letonninations 
terminating  investigations  were  issued 
in  cases  where  lhe.se  jietitions  wen;  not 
filed  in  accordance  with  the 
re(iuirements  of  29  (IFR  90.11.  Every 
l)etition  filed  hy  work(;rs  must  he  signed 


hy  at  least  three  individuals  of  the 
j)etitioning  worker  groii]).  Petitioners 
.se])arated  inon;  than  one  year  prior  to 
the  date  of  the  pcitition  cannot  he 
covered  under  a  certification  of  a 
petition  under  Section  223(h),  and 


therefore,  may  not  he  part  of  a 
petitioning  worker  group.  For  one  or 
more  of  these  reasons,  these  petitions 
were  deemed  invalid. 


TA-W  No. 

Subject  firm 

Location 

Impact  date 

82,343  . 

Debusk  Knitting  Mil!  . 

New  Tazewell,  TN. 

The  following  determinations  workers  are  covered  hy  active  no  purpo.se  since  the  prrtitioning  group 

terminating  invri.stigations  were  issued  certifications.  OonsiupuMitly.  further  of  worktrrs  cannot  he  covered  hv  more 

because  the  petitioning  groujrs  of  invcistigation  in  these  casrrs  would  serve  than  one  certification  at  a  time. 

TA-W  No. 

Subject  firm 

Location 

Impact  date 

82,210  . 

82,231  . 

82,263  . 

82,294  . 

Wellpoint  . 

PepsiCo,  Inc.,  Business  &  Information  Solutions  (BIS)  Division,  Cog¬ 
nizant  &  Infosys,  Ltd. 

American  Airlines,  Tulsa  International  Airport,  Aircraft  Maintenance 
and  Related. 

American  Airlines,  Tulsa  International  Airport,  Aircraft  Maintenance 
and  Related. 

Bronx,  NY. 

Bradenton,  FL. 

Tulsa,  OK. 

Tulsa,  OK. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  (hiring  the  period  of  )annary  14. 
2013  through  )anuarv  18.  2013.  These 
determinations  are  available  on  the 
Dejiartment’s  Web  site  tradeact/taa/taa 
s(^arch  form. dm  under  the  searchable 
listing  of  determinations  or  hy  calling 
the  Office  of  Trade  Adjn.stment 
Assistance  toll  free  at  888-305-0822. 

Dated:  jaiuiarv  2.3.  2013. 

Klliott  S.  Kushnei  , 

(jurlifyin^  Officer.  Office  of  hade  Adjiisliiienl 
Assislonce. 

|FR  Ooc.  2(n:)-()2.''i:i:i  Filed  2-.")-13;  8:4.'>  ain| 
BILLING  CODE  4510-FN-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  S(?clion  221  (a) 
of  the  Trade  Act  of  1974  (“the  Act")  and 
are  identified  in  the  Ajjpendix  to  this 
notice.  Upon  rciceipt  of  the.se  petitions, 
the  Director  of  the  Office  of  Trade 
Adjn.stment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221  (a)  of  the  Act. 

'file  purpo.se  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  applv  for 
adjustment  a.ssistance  under  Title  II, 
Uhajiter  2,  of  the  Act.  'I’he  investigations 
will  further  relate,  as  ap])ropriate,  to  the 
determination  of  the;  date  on  which  total 
or  ])artial  separations  h(;gan  or 
threatemul  to  begin  and  the  subdivision 
of  the  firm  involviul. 


The  petitioners  or  any  other  pta'sons 
showing  a  substantial  inteiust  in  the 
snhjcjct  matter  of  the  investigations  mav 
nupiest  a  |)uhlic  hearing,  provided  such 
re(|ne.st  is  lihul  in  writing  with  the 
Director.  (Iffice  of  Trade  Adjustment 
Assistance,  at  the  addrexss  shown  below, 
not  later  than  Fehrnarv  19,  2013. 

Interested  j)er.sons  are  invited  to 
submit  written  comments  n;garding  the 
subject  mall(5r  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjn.stment 
Assistance,  at  the  address  shown  below, 
not  later  than  F(d)ruary  19,  2013. 

The  petitions  fibnl  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjn.stment 
A.ssistance.  Employment  and  'fraining 
Admini.stration,  11. S.  Department  of 
Labor,  Room  N-5428,  200  Oonstitntion 
Av(;nue  NW.,  Washington.  DO  20210. 

Signed  at  Washington.  DO.  this  23rd 
of  lanuary  2013. 

Klliott  S.  Kiislinor. 

CerUfyiny  Officer.  Office  of'l'nide  Adjiislnuo)l 
Assislonce. 


APPENDIX 

[19  TAA  petitions  instituted  between  1/14/13  and  1/18/13] 


TA-W 

Subject  firm 
(petitioners) 

Location 

Date  of 
institution 

Date  ot 
petition 

82337  . 

Grede  II,  LLC  (Company)  . 

Marion,  AL  . 

01/14/13 

01/11/13 
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APPENDIX— Continued 

[19  TAA  petitions  instituted  between  1/14/13  and  1/18/13] 


TA-W 

Subject  firm 
(petitioners) 

Location 

Date  of 
institution 

Date  of 
petition 

82338  . 

Hampton  Capital  (Workers)  . 

Aberdeen,  NC  . 

01/14/13 

01/12/13 

82339  . 

Mondelez  Global  LLC  (Company)  . 

San  Antonio,  TX  . 

01/14/13 

01/11/13 

82340  . 

YP  Holdings  (Union)  . 

Detroit,  Ml  . 

01/14/13 

01/13/13 

82341  . 

Hostess  Brands,  Inc.  (5  Locations  in  WV)  (State/One-Stop)  . 

WV  . 

01/14/13 

01/11/13 

82342  . 

RG  Steel  Wheeling  Corrugating  Company  (Workers)  . 

Fort  Payne,  AL  . 

01/14/13 

01/13/13 

82343  . 

Debusk  Knitting  Mill  (Workers)  . 

New  Tazewell,  TN  . 

01/14/13 

01/06/13 

82344  . 

Wm  Powell  Valve  (Union)  . 

Cincinnati,  OH  . 

01/15/13 

01/03/13 

82345  . 

Connextions,  Inc.  (Workers)  . 

Concord,  NC . 

01/15/13 

01/14/13 

82346  . 

Whirlpool  Corporation  (State/One-Stop)  . 

Fort  Smith,  AR  . 

01/15/13 

01/14/13 

82347  . 

Performance  Motorsports,  Inc.  (State/One-Stop) . 

Huntington  Beach,  CA . 

01/15/13 

01/14/13 

82348  . 

Delft  Blue  LLC  (Company)  . 

New  York  Mills,  NY  . 

01/15/13 

01/14/13 

82349  . 

Davis — Standard  LLC  (State/One-Stop)  . 

Pawcatuck,  CT  . 

01/15/13 

01/15/13 

82350  . 

Kurz-Kasch,  Inc.  (Company)  . 

South  Boston,  VA  . 

01/16/13 

01/16/13 

82351  . 

Jensen  Apparel/Jensen  Promotional  Items,  Inc  (Workers)  . 

Albemarle,  NC  . 

01/17/13 

01/16/13 

82352  . 

Versalogic  Corporation  (Workers)  . 

Eugene,  OR  . 

01/17/13 

01/14/13 

82353  . 

Comcast  Cable  (Workers)  . 

Beaverton,  OR  . 

01/18/13 

12/27/12 

82354  . 

Federal — Mogul  (State/One-Stop)  . 

Lake  City,  MN  . 

01/18/13 

01/17/13 

82355  . 

Triumph  Aerostructures  Vought  Aircraft  Division  (Union)  . 

Grand  Prairie,  TX  . 

01/18/13 

01/17/13 

Il'R  Ddc.  2(M:!-025:J2  Fill'd  2-5-12:  H:-15  iim| 
BILLING  CODE  4510-FN-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

Petitions  have  been  tiled  witli  tlie 
Secretai'v  of  Lalior  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Apjiendix  to  this 
notice.  Uiion  receipt  of  these  petitions, 
tlie  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  Kinplovment 
and  Training  Admini.stration.  has 


instituted  investigations  pursuant  to 
Section  221(a)  of  tlie  Act. 

The  purpo.se  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apjily  for 
adjustment  a.ssistance  under  Title  II. 
Ohajiter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
(leterniination  of  the  date  on  which  total 
or  partial  sejiarations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  anv  otliiir  persons 
showing  a  substantial  intere.st  in  the 
subject  matter  of  the  inve.stigations  may 
recpiest  a  ])uhlic  hearing,  jirovided  sucii 
recpiest  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  addre.ss  shown  below, 
not  later  than  Fehruary  19.  2013. 


Intere.sted  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adju.stment 
y\ssistance.  at  the  address  .shown  below, 
not  later  than  Fehruary  19.  2013. 

The  iietitions  filed  in  this  ca.se  are 
available  for  insjiection  at  the  Office  of 
the  Director.  Office  of  Trade  Adju.stment 
A.ssistance.  Fmjiloyment  and  Training 
Admini.stration.  IJ.S.  Department  of 
Labor.  Room  N-.')428.  200  (ionstitution 
Avenue  NW..  Washington,  DO  20210. 

.SigiHHl  at  Wasliingloii.  DO.  this  1.5lh  of 
[anuary  2013. 

Kllidtl  S.  Kiishncr, 

(J(!i  lilyin<‘  Officirr.  Office  of'l'radc  Adjiifitniant 
Assisldiicc. 


Appendix 

[22  TAA  petitions  instituted  between  1/7/13  and  1/11/13] 


TA-W 

Subject  firm 
(petitioners) 

Location 

Date  of 
institution 

Date  of 
petition 

82315  . 

Lands'  End,  Inc.  (Workers)  . 

Dodgeville,  Wl  . 

01/07/13 

01/04/13 

82316  . 

Donald  Nell  dba  Wholesalers  (Company)  . 

Cudahy,  Wl  . 

01/07/13 

01/06/13 

82317  . 

Bank  Of  America,  Deposit  Product  Services/Retirement  and 
Investment  (Workers). 

San  Francisco,  CA . 

01/07/13 

01/04/13 

82318  . 

Westfield  LLC  (Company)  . 

San  Francisco,  CA . 

01/07/13 

01/04/13 

82319  . 

Art  Print  Co.  (Workers)  . 

Taylor,  PA  . 

01/07/13 

01/04/13 

82320  . 

Steelcase  Inc.  (Company) . 

Kentwood,  Ml  . 

01/08/13 

01/07/13 

82321  . 

Stoneridge  Electronics  Global  Wiring  Division  (Workers) . 

Warren,  OH . 

01/08/13 

01/01/13 

82322  . 

American  Silk  Mills  LLC  (Company)  . 

Dunmore,  PA  . 

01/08/13 

01/07/13 

82323  . 

Penthera  Partners  Inc.  (Company)  . 

Pittsburgh,  PA  . 

01/08/13 

01/07/13 

82324  . 

Wells  Fargo  Bank  (State/One-Stop)  . 

Concord,  CA  . 

01/08/13 

01/04/13 

82325  . 

TE  Connectivity  (Company)  . 

Greensboro,  NC . 

01/09/13 

12/11/12 

82326  . 

YP  Holdings  LLC  (Workers) . 

San  Francisco,  CA . 

01/09/13 

01/08/13 

82327  . 

State  Street  Corporation  (Workers)  . 

Ouincy,  MA  . 

01/09/13 

01/08/13 

82328  . 

Cequent  Perfomance  Products  (Company)  . 

Huntington,  IN  . 

01/09/13 

01/08/13 

82329  . 

Hostess  Brands,  Inc.  (20  Locations  in  NY)  (State/One-Stop) 

NY  . 

01/10/13 

01/09/13 

82330  . 

Plastics  Dynamics  Inc.  (State/One-Stop) . 

Kent,  WA . 

01/10/13 

01/08/13 

82331  . 

Harte-Hanks  Incorporated  (Workers)  . 

Austin,  TX  . 

01/10/13 

01/09/13 

82332  . 

River  Valley  Newspaper  Group  (Workers)  . 

La  Crosse,  Wl  . 

01/10/13 

01/04/13 
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[22  TAA  petitions  instituted  between  1/7/13  and  1/11/13] 


TA-W 

Subject  firm 
(petitioners) 

Location 

Date  of 
institution 

Date  of 
petition 

82333  . 

West  Corporation  (Teleservice)  (Workers)  . 

Tulsa,  OK  . 

01/11/13 

12/14/12 

82334  . 

Covidien  (Company)  . 

Boulder,  CO  . 

01/11/13 

01/10/13 

82335  . 

Anthem  Blue  Cross  &  Blue  Shield  (Workers)  . 

Worthington,  OH  . 

01/11/13 

01/10/13 

82336  . 

Dana  Structural  Manufacturing  LLC  (State/One-Stop)  . 

Longvie\N,  TX  . 

01/11/13 

01/10/13 

II'K  Ooc.  2()i:<-()2r)42  I'il(!(l  2-.'>-i:i:  iiinl 

BILLING  CODE  4510-FN-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-81,815] 

Hartford  Financial  Services  Group, 

Inc.,  Commercial/ Actuarial/  Information 
Delivery  Services  (IDS)/Corporate  & 
Financial  Reporting  Group,  Hartford, 
CT;  Notice  of  Negative  Determination 
on  Reconsideration 

On  DeeeinhcM- 4.  2012,  the  Dejjartnient 
of  l.alior  issued  an  Affirmative 
Determination  Regarding  Ai)])li(:ation 
for  Reconsideration  for  the  workcirs  and 
former  workers  of  1  lartford  Financial 
Services  Choup,  Inc.,  (Commercial/ 
Actuarial/lnformation  Delivery  Services 
{lDS)/Corporate  iv  Financial  Re])orling 
group,  Hartford,  (Connecticut  [The 
1  lartford-lDS  (Croup).  The  De])artmenl's 
Notice  of  determination  was  published 
in  the  Federal  Register  on  januarv  4, 
2013  (78  FR  773]. 

The  Hartford-IDS  Croup  is  engaged  in 
activities  related  to  the  supply  of 
financial  .services.  The  Hartford-IDS 
Group  develops  databases  for  creating 
re])orts  for  corporate,  regulatory,  and 
financial  services.  The  Hartford-IDS 
Group  is  se])arately  identifiable  from 
other  groujis  within  Hartford  Financial 
Services  Grouj),  Inc. 

Workers  within  the  Hartford-IDS 
Group  provide  business  and  information 
technology  applications  for  cor])orale, 
regulatory,  and  financial  re])orting. 

Pursuant  to  29  (CFR  90.1 8(c), 
reconsideration  may  he  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considenul  that  the 
determination  comj)lained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determinatitin 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered:  or 

(3)  If  in  the  oj)inion  of  the  Certifying 
Officer,  a  mis-inter]jretation  of  facts  or 


of  the  law  justified  reconsideration  of 
the  decision. 

The  initial  inve.stigation  resulted  in  a 
negative  determination  ba.sed  on  the 
findings  that,  with  resjxict  to  Section 
222(a)  and  Section  222(h)  of  the  Trade 
Act  of  1974,  as  amended  (the  Act), 
(Criterion  (1)  has  not  been  met  because 
a  significant  nnmher  or  proportion  of 
the  workers  in  such  workers’  firm  have 
not  become  totally  or  jiartially 
separated,  nor  are  they  threatened  to 
become  totally  or  |)artiallv  sej)arated. 

Tin;  r(H|U(Lst  for  reconsideration  slates 
that  “'I'he  Hartford  Financial  Services 
employs  nearly  1  (),()()()  emplovees  in 
Connecticut.  'I’he  majority  work  full¬ 
time  hours  and  are  em])loved  at  the  890 
Asylum  Ave,  Hartford,  (ionnecticut  site, 
the  location  of  the  petition  in  (puLStion 

*  *  *  According  to  a  former  emplovee 

*  *  *  his  Unit  was  an  inde|)endent  unit 
isolated  from  others,  hnt  the  information 
pre])ared  by  his  unit,  the;  database,  was 
used  by  many  units  within  'I’he 
Hartford.  His  jjarticular  Unit 
encom])a.s.sed  roughly  75  employees. 
While  only  a  few  work(;rs  have  been 
laid  off  to  date  in  the  specific  unit,  the 
database  was  used  by  *  *  *  units  that 
have  been  'I’AA-certified.” 

Information  obtained  during  the 
rec:onsideration  investigation  confirmed 
that  with  respect  to  Section  222(a)  and 
Sec:tion  222(1))  of  the  Act,  (iriterion  (1) 
has  not  been  met  because  a  significant 
number  or  })ro])ortion  of  the  workers  in 
such  workers’  firm  have  not  become 
totally  f)r  ])artially  .separated,  nor  are 
they  threatened  to  become  totallv  or 
partially  .sei)arated. 

Significant  nnmher  or  proportion  of 
the  workers  means  that:  (a)  In  most 
ca.ses  the  total  or  partial  .se])arations,  or 
both,  in  a  firm  or  appropriate 
subdivision  thereof,  are  the  e(|uivalent 
to  a  total  unemplovment  of  five  |)ercent 
(5  percent)  of  the  workers  or  50  workers, 
whichever  is  less:  or  (h)  At  least  three 
workers  in  a  firm  (or  a|)propriate 
subdivision  thereoil  with  a  work  force 
of  fewer  than  50  workers  would 
ordinarily  have  to  he  affected  (29  CFR 
90.2). 

A  careful  review  of  previously- 
submitted  information  and  information 
obtained  during  the  reconsideration 


investigation  revealed  that  the  worker 
grou])  consisting  of  Hartford-IDS  (houp 
did  not  meet  this  recpiirement. 

'I’he  workers’  firm  has  not  been 
puhlicallv  identified  by  name  by  the 
International  Trade  (Commission  as  a 
member  of  a  domestic:  industry  in  an 
investigation  resulting  in  an  affirmative 
finding  of  serious  injury,  market 
disruption,  or  material  injury,  or  threat 
thereof. 

'fherefore,  after  careful  review  of  the 
recpiest  for  reconsideration,  the 
Department  determines  that  29  GFR 
90. 18(c)  has  not  been  met. 

Gonclusinn 

Aftercareful  review.  1  determine  that 
the  reciuirements  of  Section  222  of  the 
Act,  19  U.S.G.  2272.  have  not  been  met 
and,  therefore,  denv  the  ])etition  for 
group  eligibility  of  Hartford  Financial 
Services  Group.  Inc.,  Gommercial/ 
Actuarial /Information  Delivery  Services 
(lDS)/Gor])orate  Ik  Financial  Reporting 
grouj),  Hartford,  Gonnecticut,  to  a|)|)lv 
for  adjustment  assistance,  in  accorclance 
with  Sec:tion  223  of  the  Act,  19  U.S.G. 
2273. 

Signed  in  Washington.  IXC.  on  this  11th 
(lav  of  lanuarv  2013. 

Del  Min  Amy  (’.hen, 

(A-rlifying  Offict^r.  Olficn  afl'mih  Adjiislniniit 
Assistdiica. 

II-'R  Doe.  2lU:i-02.")44  Filed  2-.')-i:i;  H:4.'i  ami 
BILLING  CODE  4510-FN-P 


NATIONAL  SCIENCE  FOUNDATION 

Committee  on  Equal  Opportunities  in 
Science  and  Engineering  #1173;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Gommittee  Act  (Rub.  L.92- 
483,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

iVome;  Gommittee  on  Ecjual 
()j)])ortnnitie.s  in  Science  and 
Engineering  (GEOSE). 

Dates/Time:  I’ebruarv  25,  2013,  9:00 
a. 111.-5:30  ji.ni.;  February  28.  2013,  9:00 
a. 111.-1:00  |).m. 
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Phictr.  National  Science  Foundation 
(N.SF),  4201  Wilson  boulevard. 

Arlington.  VA  22230. 

To  helj)  facilitate  your  entry  into  the 
Iniilding,  contact  the  individual  listed 
helow.  Your  reciuest  to  attend  this 
meeting  innsl  In;  received  by  email 
(\fnng@/j.s/.go\  )  on  or  prior  to  Fehrnarv 
21st.  2013. 

Tvpi‘  Open. 

(Contact  Person:  Dr.  Bernice; 

Ander.son.  .Senior  Advisor  and  ('.EO.SE 
Dersignated  Federal  Officer.  Office;  of 
lnte;rnatie)nal  anel  lnte;grative;  Ae:tivitie;.s, 
National  .Se;ie;ne;e;  Founelation,  4201 
Wilson  Benile;varel.  Arlington.  VA  22230. 

Te;le;|)he)ne;  Nmnhe;rs:  (703)  202-.51.51. 
703-202—8040 — l)(in(lerso@nsf.gov. 

Minutes:  Mee;ting  minutes  anel  either 
infeirmatiem  m:iy  he;  e)htaine;el  from  the 
.Se;nie)r  Aelvi.sor  anel  CEOSE  De;signate;el 
Fe;ele;ral  Offie;e;r  at  the;  aheive;  aelelre;ss  or 
the;  We;l)  site;  at  http://\v\v\v.nsf.gov/o(i/ 
oin/ncth  ities/ ceose/in  dex.jsp. 

Purpose  ofMeeting:  Tei  stuely  elata. 
preigrams,  pe)lie;ie;s.  anel  othe;r 
information  jiertinent  tei  the;  Natieinal 
.Se:ie;nce;  Feiunelatiem  anel  tei  preiviele; 
aelvie:e;  anel  re;e;omme;nelations 
e;e)ne:e;rning  l)roaele;ning  parlie.'i])atie)n  in 
.se;ie;ne;e;  anel  e;ngine;e;ring. 

Ageme/e/;  0])e;ning  .Stati;me;nt  hv  the 
( :E0SE  Chair 

Diseaissions: 

•  Ceme;nrre;ne;e;  ein  the;  (^-iO.SE  Minnte;s 
eif  the;  June;  10-20.  2012  Me;e;ting 

•  Diseaissiem  of  Key  Feiints  freim  the 
Me;e;ting  ameing  the  Natieinal  Seaenea; 
Feiunelation  Dire;e:teir  anel  CEO.SE  eiffie;e;rs 

•  A  (ainversatiein  with  Dr.  Ceira  B. 
Marrett,  Deputy  Direicteir  of  the;  Natieinal 
.Se;ie;nea;  Feiunelat  ion 

•  NSF  Diversity  anel  Inclnsiein 
.Strateigie:  Flan 

•  Reports  eif  CEO.SE  Liaiseins  to  N.SF 
Aelviseirv  Ceimmitte;e;s 

•  Breiaelening  Fartieajiatiein  Effeirts  of 
N.SF  Cemters  anel  Majeir  Rese;are;h 
Instrnmentatiein  Freigram 

•  IJpelateein  lnte;rage;ne:y  Breiaeleaiing 
Fartieapatiein  Ae:tivitie;s  hv  Feeleral 
Eiaiseins 

•  Diseaissiem  alieint  the;  2011-2012 
Bii;nnial  CEO.SE  Repeirt  To  (aingress 

•  Di.seaission  on  CEO.SE  Unfinisheel 
Busine;ss  anel  New  Busine;.ss 

Dated:  |aiuiarv  31. 2013. 

Susanni;  lieiilein. 

Committee  Monof’t'menl  Officer. 

|I  K  Ooc.  2ina-112.‘>47  Fil(!(l  2-.">-13:  H:4.5  ainl 
BILLING  CODE  P 


POSTAL  REGULATORY  COMMISSION 

[Docket  No.  MC2013-36  and  CP2013-47; 
Order  No.  1644] 

New  Postal  Product 

AGENCY:  Feistal  Re;gnlaleirv  Commission. 
action;  Neitieie. 

SUMMARY:  riu;  Ceimmissiein  is  neiticing  a 
re;e;e;nt  Feistal  Se;rvie;e;  filing  e;eine:ei  ning 
the;  aelelitiein  eif  Frieirity  Mail  Ceintrae:t  .53 
tei  the;  e:eimpe;titive;  jireielue:t  list.  This 
notie:e;  infeirms  the  pnlilie;  of  the;  f  iling, 
invite;s  ]inhlie;  e:omme;nt,  anel  take;s  either 
aehninistrative;  steps. 

DATES:  Comments  are  due:  Fe;hrn:u'V  7. 
2013. 

ADDRESSES;  Sulimit  e:eimme;nts 
e;le;e;tronie:ally  via  the  Ceimmissiein’s 
Filing  Online;  system  at  http:// 
uat  ii'./i/Y'.goi'.  Theise;  whei  cannot  snhmit 
e:eimme;nt.s  e;le;e:treinically  sheiulel  e:eintae;t 
the;  person  iele;ntifie;el  in  the;  FOR  FURTHER 
INFORMATION  CONTACT  .se;e;tiein  hv 
telephone  feir  aelviea;  ein  filing 
alte;rnative;s. 

FOR  FURTHER  INFORMATION  CONTACT: 
.Stejihen  L.  .Sharfman,  Ce;ne;ral  (ionnsel, 
at  202-78t)-(i820. 

SUPPLEMENTARY  INFORMATION; 

'I'alile;  of  Contents 

I.  Intniduclitin 

II.  N()lie:e  of  I'ilings 

III.  Ordering  Faragrajilis 

1.  Intreidue;tion 

In  aeaxirelanea;  with  30  l]..S.(;.  3042 
anel  30  Cl-R  3020.30  et  seq.,  the;  Fei.stal 
.Se;rvie:e;  fileel  a  formal  re;eiue;.st  anel 
a.ssoeaateel  siiji]iorling  informatiein  to 
aelel  Frieirity  Mail  (]einlrae:t  53  tei  the 
e;eimjie;titive;  proelne.t  list.'  It  asserts  that 
Frieirity  Mail  Ceintrae:t  53  is  a 
e:eimpe;titive  preielne:t  “not  of  general 
aiijilie:ahility”  within  the;  meaning  of  30 
IJ..S.C].  3032(h)(3).  Reepiest  at  1.  The; 
Re;eiue;st  has  lie;e;n  assigneel  Deie:ket  Nei. 
MC2013-30. 

The;  Feistal  .Se;rvie;e; 
e:einte;m]ieirane;einsly  file;el  a  re;dae;te;el 
e:ontrae:t  re;late;el  tei  the;  preipo.se;el  new 
preielned  nneli;r  30  l)..S.C.  3032(h)(3)  anel 
30  CFR  3015.5.  Id.  Attae:hme;nt  B.  The; 
instant  e:ontrae;t  has  he;e;n  a.ssigne;el 
Deie:ke;t  No.  CF2013-47. 

Ileqnest.  Tei  sn]ijieirt  its  Re;epie;st,  the 
i^istal  .Se;rvie:e;  fileel  six  attae:hments  as 
fell  lei ws: 

•  Atlachment  A — a  re;elae:le;el  e;eipy  eif 
Covernors'  De;e;i.siein  Nei.  11-0, 
autheirizing  the;  ne;w  ]ireidue;t: 


'  K(!(|U(!sI  oI  IIk!  llniliul  .Slaltis  Postal  .Sorvico  lo 
,\(l(i  Priorilv  Mail  (ionlr.'icl  .'i.’l  lo  OoiiipiSilivo 
Product  List  and  Notice  ol  Filing  (Undcir  .Stsdl  ol 
Unrodactod  Covornors'  Oocision.  Contract,  and 
.Supporling  Data,  lanuarv  30.  2013  (KetiuosI). 


" 

•  Attac.hment  B — a  re;tlae:tetl  e:tipy  of 
the  e:tintrae:t; 

•  Attae'.hment  C — ]iropost;tl  e:hangt;s 
to  the;  Mail  (;lassifie:atiein  .Se:he;dnle; 
e:eim|ie;titive;  proehie:t  list  with  the 
addition  unele;rline;el; 

•  Attae:hme;nt  D — a  .State;me;nt  of 
.Snppeirting  Justifie:atiein  as  re;eiuire;el  hv 
30  CFR  3020.32: 

•  Attae:hment  E — <i  e:e;rtifit;atiein  eif 
ceimpliant;e;  with  30  II..S.C.  3033(a);  anel 

•  Attae:hme;nt  F — an  aiiplie:itfiein  feir 
non-pulilic  tre;atme;nt  of  materials  to 
maintain  reelae.teel  portions  of  the; 
e:ontrae:t  anel  re;late;el  finaneaal 
infeirmatiem  nnele;r  se;al. 

In  the  .Statement  of  .Supporting 
Ju.stifie;atiein,  Dennis  R.  Nie:eiski, 

Manager,  Fielel  .Sales  .Strateigy  anel 
(kintrae'.ts.  asserts  that  the  e;ontrae;t  will 
ceiver  its  attriliutahle;  e:eist.s,  make;  a 
positive;  e;ontriliutiein  to  e:eive;ring 
institutional  cei.sts.  anel  ine;re;ase 
e;eintrilintiein  towarel  the;  reepiisite  5.5 
pe;re;e;nt  eif  the  Fei.stal  .Se;rvie:e;’s  total 
institutional  exists.  Id.  Attachment  D  at 

I.  Mr.  Nie:oski  exintenels  that  there;  will 
he;  nei  issue;  eif  market  elominant 
|ireiehie:ts  snhsielizing  ceimpe;titive; 
preielne:ts  as  a  re.snlt  of  this  e:eintrae:t.  Id. 

Hehited  contract.  The;  Feistal  .Se;rvie:e; 
ine:luele;el  a  re;elae:te;el  versiein  eif  the; 
ri;l;ite;il  e;eintnie:t  with  the;  Re;epie;st.  Id. 
Attae'.hment  B.  The;  e:eintrae;t  is 
.se:he;ehile;el  lei  he;e:ome;  effeictive  eine; 
business  elav  after  the;  (iommissiein 
issne;.s  all  ne;e;e;ssary  re;gulateiry  ajiproval. 
Id.  at  2.  The;  e:eintract  will  expire  3  vears 
freim  the;  e;ffe;e:tive;  elate;  unless,  ameing 
other  things.  e;ithe;r  party  te;nninate;s  the; 
agre;e;me;nt  upon  30  elays’  writte;n  neitie:e; 
to  the;  either  jiarty.  Id.  at  2-3.  The  Feistal 
.Se;rvie:e;  repreisents  that  the  e;eintrae:t  is 
e:einsi.ste;nt  with  30  U..S.C.  3033(a).  Id. 
Attachment  E. 

The;  Fexstal  .Se;rvice;  fileel  much  of  the 
sujijiorting  materials.  ine;lnding  the; 
re;late;el  e:eintrae;t,  uneler  se;al.  Id. 
Attaediment  F.  It  maintains  that  the 
re;elae:te;el  jieirtions  eif  the;  Coverneirs’ 
De;e:isiein,  e:eintrae:t,  eaistomer-ielentifying 
infeirmatiem,  anel  relateel  finane;ial 
information,  sheinlel  remain 
e;einfiele;ntial.  Id.  at  3.  This  infeirmation 
ine:hiele;s  the;  ]irice;  slrue;ture;.  nnelerlying 
e:eists  anel  a.ssnmjitieins,  prie:ing 
feirmulas,  information  relevant  to  the 
e:nsteime;r’.s  mailing  jireifile,  emel  e:eist 
e:eive;rage;  preije;e:tieins.  Id.  The;  Feistal 
.Se;rvie:e  <isks  the;  Ceimmissiein  tei  jireite;e;t 
e'.usleimeir-ieleaitifying  infeirmatiem  freim 
pnlilie;  elise;leisure;  inelefinitely.  Id.  at  7. 

II.  Neilic;e  of  Filings 

The;  Commission  establishes  Deie;ke;t 
Neis.  MC2013-30  anel  CF2013-47  to 
e:ein.siele;r  the;  Re;ejue;sl  pe;rtaining  to  the 
preijieiseel  Frieirity  Mail  Contract  53 
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product  and  the  related  contract, 
r(;si)ectively. 

Interested  ])ersons  may  submit 
comments  on  whether  tlie  Postal 
ScM  vice’s  filings  in  the  captiomul 
dockets  are  consistent  with  the  policies 
of  39  II.S.C.  3032,  3(i33.  or  3()42.  35)  CFR 
301.5.5,  and  35)  CFR  part  3020.  snhpart 
H.  Comments  are  due  no  lat(!r  than 
f’ehrnary  7,  2013.  The  public  portions  of 
these  filings  can  he  accessed  via  the 
Commi.ssion's  Web  site  (http:// 
ww'w.prc.gov). 

The  Commission  aj)])oints  Kenneth 
Moeller  to  .serve  as  Pnhlic 
Representative  in  these  dockets. 

III.  Ordering  Paragraphs 

It  is  ordfiivd: 

1.  The  Commission  estahli.shes  Docket 
Nos.  MC2013-30  and  CP2013^7  to 
consider  the  matters  raised  in  each 
docket. 

2.  Pursuant  to  35)  U.S.C.  505,  Kenneth 
Moeller  is  appointed  to  serve  as  an 
officer  of  the  Commission  (Public 
Re])re.sentative)  to  represent  the 
int(!rests  of  the  general  public  in  tluise 
jjroceedings. 

3.  Comments  by  interested  ])(!rson.s  in 
these  proceedings  are  due  no  later  than 
Ftihruary  7,  2013. 

4.  TIk;  .Secretarv  shall  arrange  for 
publication  of  this  ()rd(!r  in  the  Federal 
R«!gister. 

l)y  llu!  (A)mnnssion. 

Shiishana  M.  Drove, 

Sacrctary. 

II'K  Doc.  2()i:i-()2.'57()  Filed  2-5-12;  »:45  iiml 
BILLING  CODE  7710-FW-P 


POSTAL  REGULATORY  COMMISSION 

[Docket  No.  MC2013-37  and  CP2013-48; 
Order  No.  1645] 

New  Postal  Product 

agency:  Postal  Regulatory  Commi.ssion. 
action:  Notice. 

SUMMARY:  The  Commission  is  noticing  a 
recent  Postal  Service  filing  concerning 
the  addition  of  Priority  Mail  (iontract  .54 
to  the  competitive  product  list.  This 
notice  informs  the  pnhlic  of  the  filing, 
invites  j)nhlic  c:onnnent,  and  takes  other 
administrative  ste]).s. 

DATES:  (Joniniants  arc  due:  k’ehruarv  7, 
2013. 

ADDRESSES:  Submit  comments 
electronically  via  the  Commission's 
Filing  Online  .system  at  http:// 
\v\\'\v.f)i'e.gov.  Tho.se  who  cannot  submit 
comments  electronically  should  contact 
the  j)erson  identified  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  by 
telephone  for  advice  on  filing 
alternatives. 


FOR  FURTHER  INFORMATION  CONTACT: 
Ste])hen  L.  .Sharfman,  General  Counsel, 
at  202-7H5)-0820. 

SUPPLEMENTARY  INFORMATION: 

Table  of  (ionlents 

I.  Iiiinxiiiclion 

II.  Notice  of  Filings 

III.  Ordering  l’aragra))hs 

1.  Introduction 

In  accordance  with  35)  l)..S.C.  3842 
and  35)  CFR  3()2().3()  et  seq.,  the  Postal 
.Service  filed  a  formal  recjuest  and 
a.ssociated  .su])porting  information  to 
add  Priority  Mail  Contract  54  to  the 
competitive  product  list.'  It  as.serts  that 
Priority  Mail  (k)ntract  54  is  a 
competitive  product  “not  of  general 
applicability”  within  the  meaning  of  35) 
U.lS.C.  3()32(h)(3).  Recjuest  at  1.  The 
Recpiest  has  l)een  assigned  Docket  No. 
MC2()  13-37. 

The  Postal  .Service 
contemporaneously  filed  a  redacted 
contract  related  to  the  proposed  new 
])roduct  under  35)  II..S.C.  3()32(h)(3)  and 
35)  (;FR  3015.5.  Id.  Attachment  B.  The 
instant  contract  has  been  a.ssigued 
Docket  No.  CP2()13-48. 

He(]uest.  To  supiiort  its  Request,  the 
Postal  .Service  fihul  six  attachments  as 
follows: 

•  Attachment  A — a  redacted  copy  of 
Covernors’  D(!cision  No.  Tl-0, 
authorizing  the  new  product; 

•  Attachment  B — a  redacted  copy  of 
the  contract; 

•  Attachment  C — propo.sed  changes 
to  the  Mail  (ila.ssification  .Schedule 
competitive  ])roduct  list  with  the 
addition  underlined: 

•  Attachment  D — a  .Statement  of 
.Supporting  justification  as  recpiired  hv 
35)  CFR  3020.32; 

•  Attachment  E — a  certification  of 
comjdiance  with  35)  U.S.C.  3(i33(a);  and 

•  Attachment  F — an  application  for 
non-pnhiic  treatment  of  materials  to 
maintain  redacted  portions  of  the 
contract  and  related  financial 
information  under  seal. 

In  the  .Statement  of  .Supporting 
Justification,  Dennis  R.  Nicoski, 
Manager.  Field  .Sales  .Strategy  and 
Contracts,  as.serts  that  the  contract  will 
cover  its  attributable  co.sts,  make  a 
])ositive  contribution  to  covering 
institutional  costs,  and  increa.se 
contribution  toward  the  nuinisite  5.5 
p(!rcent  of  the  Postal  .Service’s  total 
institutional  costs.  Id.  Attachment  D  at 
1.  Mr.  Nicoski  contends  that  there  will 
he  no  issue  of  market  dominant 


'  Ki!(|U(!st  ()l  till!  Uiiilotl  Sliitiis  I’dslal  .Sarvico  to 
;\(l(l  I’rioi'ily  Mail  Contract  34  to  Coinpotitivf! 
I’roclucM  List  and  Notice  ol  Filing  (Undor  .Seal)  of 
Unrodactod  Covernors'  Decision.  (;ontract.  and 
.Supporting  Data,  lanuarv  :tl).  2()i:f  (Rerpiest). 


prtxlucts  subsidizing  competitive 
products  as  a  result  of  this  contract.  Id. 

Related  contract.  The  Postal  .Sttrvice 
included  a  redacted  version  of  tin; 
rehited  contract  with  the  Retpiest.  Id. 
Attachment  B.  The  contract  is 
.scheduled  to  become  effective  1 
business  day  after  the  day  on  which  the 
Commi.ssion  issmts  all  nece.ssary 
regulatory  approval.  Id.  at  2.  The 
contract  will  exj)ire  3  years  from  the 
effective  date  unless,  among  other 
things,  either  party  terminates  the 
agreement  upon  30  days’  written  notice 
to  the  other  party.  Id.  at  3.  The  Postal 
.Service  rejjresents  that  the  contract  is 
consistent  with  35)  II..S.C.  3033(a).  Id. 
Attachment  E. 

The  Postal  Service  filed  much  of  the 
sujiporting  materials,  including  the 
related  contract,  under  seal.  Id. 
Attachment  F'.  It  maintains  that  the 
redacted  portions  of  the  Governors’ 
Decision,  contract,  customer-identifying 
information,  and  related  financial 
information,  should  remain 
confidential.  Id.  at  3.  This  information 
includes  the  price  structure,  underlying 
costs  and  a.ssnmptions.  pricing 
formulas,  information  relevant  to  the 
customer’s  mailing  profile,  and  cost 
coverage  |)rojeclions.  Id.  The  Postal 
.Service  asks  the  Commission  to  protect 
customer-identifying  information  from 
public  di.sclosure  indefinitely.  Id.  at  7. 

II.  Notice  of  Filings 

The  Commission  e.stahlishes  Docket 
Nos.  MC2()13-37  and  CP2()13^8  to 
consider  the  Recpiest  ifertaining  to  the 
proposed  Priority  Mail  Contract  54 
])roduct  and  the  related  contract, 
re.s])ectiv(;ly. 

Interested  persons  may  submit 
comments  on  whether  the  Postal 
.Service’s  filings  in  the  captioned 
dockets  are  consistent  with  the  policies 
of  35)  U.S.C.  3032.  3033,  or  3042.  35)  CFR 
3015.5,  and  35)  CFR  j)art  3020,  snhpart 
B.  Comments  are  due  no  later  than 
February  7,  2013.  The  public  portions  of 
these  filings  can  he  accessed  via  the 
Commi.ssion's  Web  site  (http:// 

WWW. prc.gov). 

The  Commission  appoints  Lyudmila 
Y.  Bzhilyanskava  to  serve  as  Public: 
Reprexsentative  in  these  dockets. 

III,  Ordcjring  Paragraphs 

It  is  ordered: 

1.  The  Commi.ssion  cxstahlishcxs  Docket 
Nos.  MC2013-37  and  CP2013^H  to 
consider  the  matters  raised  in  cxich 
doc:ket. 

2.  Pursuant  to  35)  U..S.C.  505, 

Lyudmila  Y.  Bzhilyanskava  is  appointed 
to  serve  as  an  officca'  of  the  Commission 
(Public  Rcqn’cxsentative)  to  re])re.sent  the 
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interests  of  the  general  jjuhlic  in  these 
proceedings. 

8.  (iominents  by  intenjsted  persons  in 
fhe.se  proceedings  an;  due  no  later  than 
Inihrnarv  7.  2018. 

4.  The  S(!cretarv  shall  arrange  for 
publication  of  this  order  in  the  Federal 
Register. 

H\’  the  (’.oinmission. 

Slioshaiia  M.  (tnive, 

II'K  Doe.  l'il(!(l  2-.">-i;r.  8:4.")  iiml 

BILLING  CODE  7710-FW-P 


POSTAL  SERVICE 

Product  Change — Priority  Mail 
Negotiated  Service  Agreement 

agency;  Postal  Service'^'. 
action:  Notice. 

SUMMARY:  The  Postal  Service;  gives 
notice  of  filing  a  re(|nest  with  the  Postal 
Regulatory  C^oininission  to  add  a 
domestic  shipping  .services  contract  to 
the  list  of  Negotiated  Service 
Agreements  in  the  Mail  Classification 
Schedule’s  Competitive  Products  List. 
DATES:  datir.  Fehrnarv  (i.  2018. 

FOR  FURTHER  INFORMATION  CONTACT: 
Fli/.aheth  A.  Reed.  2()2-2(i8-81 70. 
SUPPLEMENTARY  INFORMATION:  fhe 
United  States  Postal  Service “  herehv 
gives  notice  that,  pursuant  to  85)  U.S.('.. 
8042  and  8082(1))(8).  on  Jannarv  80. 
2018.  it  filed  witli  tlie  Po.stal  Regulatory 
Commission  a  /{ef/ne.s/  of  tha  Unitod 
Slotos  Posted  Sorvico  to  Add  Piioritv 
Moil  (Jontract  53  to  Ciompotitivo  Product 
List.  Documents  are  available  at 
\\  \vn’.j)rc.gov.  Docket  Nos.  MC2018-80. 
f:P2018-47. 

Slanhiv  F.  Mires. 

Atluiiwy,  Lcged  Policy  &  Lcgislolivc  Advice. 
IFK  Ooc.  2in:i-i)2r^22  Filed  2-5-12:  8;4.">  anil 
BILLING  CODE  7710-12-P 


POSTAL  SERVICE 

Product  Change — Priority  Mail 
Negotiated  Service  Agreement 

agency:  Postal  Service'". 

ACTION:  Notice. 

SUMMARY:  The  Postal  Service  gives 
notice  of  filing  a  recpiest  with  the  l^ostal 
Regulatory  Commission  to  add  a 
domestic  shipping  services  contract  to 
the  list  of  Negotiated  Service 
Agreements  in  the  Mail  Cla.ssification 
Schedule's  Competitive  Products  Li.st. 
DATES:  Effective  date:  February  (i,  2018. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  A.  Reed.  202-208-8175). 


SUPPLEMENTARY  INFORMATION:  The 
United  States  Postal  Service"  hereby 
gives  notice  that.  ])nrsuant  to  85)  U.S.Ck 
8042  and  8082(h)(8).  on  )annarv  80. 
2018.  it  filed  witli  tlie  Postal  Regulatory 
(iommission  a  Peejuest  of  the  United 
States  Postal  Sendee  to  Add  Priority 
M(dl  (Contract  54  to  Uoinpetitive  Product 
List.  Documents  are  available  at 
WWW. prc.gov.  Docket  Nos.  MC2018-87. 
CP2018-48. 

Stanley  F.  Mires. 

.Mlorncv,  Legal  Policy  Ir  Legislative  Advice. 

|1  K  Doc.  2(n:i-(l2.'')21  Filiid  8:4.'i  :ini| 

BILLING  CODE  7710-12-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 

Comment  Request 

Upon  Written  Hecjaest  Uopies  Available 

From:  Securities  and  Exchange 

Commi.ssion.  Office  of  Investor 

Education  and  Advocaev. 

Wa.shington.  DC  20.545)-0218. 

E.xtension: 

Rule  17a-12  and  l-'orm  X-1 7A-r)II15:  .SEC 
Idle  No.  270-442.  ()MI5  (ionlrol  No. 
:{2:).d-()45)H. 

Notice  is  hereby  given  that  imrsnant 
to  the  Pa|)erwork  Reduction  Act  of  15)5)5 
(44  U.S.C.  8501  et  .seq.]  (“PRA”).  the 
Securities  and  Exchange  Commi.ssion 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Hiidget 
(“OMB”)  a  recpiest  for  apjiroval  of  an 
extension  of  the  previonslv  ajiiiroved 
collection  of  information  provided  for  in 
Rule  1 7a-l  2(17  CFR  240. 1 7a-l  2)  and 
Part  IIB  of  Form  X-17A-5  (17  CFR 
245). 01 7)  under  the  Securities  Exchange 
Act  of  15)84  (15  U.S.C.  78a  et  seq.) 
("Exchange  Act"). 

Ridel  7a— 12  reepdres  OTC  derivatives 
dealers  to  file  cjuarterly  Financial  and 
Operational  Combined  Uniform  Single 
Re])orls  ("FOCUS”  reports)  on  Part  IIB 
of  Form  X-17A-5,  the  basic  document 
for  reporting  the  financial  and 
operational  condition  of  over-the- 
counter  (“OTC”)  derivatives  dealers. 
Ride  17a-12  also  reepdres  that  OTC 
derivatives  dealers  file  andiled  financial 
statements  anmiallv.  The  rejiorts 
reciuired  under  Rule  17a-12  provide  the 
Commission  with  iidormalion  used  to 
monitor  the  o])erations  of  OTC 
derivatives  dealers  and  to  enforce  their 
comjiliance  with  the  (iommission’s 
rides.  These  reports  also  enable  the 
Commission  to  review  the  business 
activities  of  OTC  derivatives  dealers  and 
to  antieijiate,  where  possible,  how  these 
dealers  may  be  affected  by  signifit;ant 
economic  events. 


There  are  currently  four  registered 
OTC  derivatives  dealers.  The  staff 
expects  that  one  additional  firm  will 
register  as  an  OTCi  derivatives  dealer 
within  the  next  three  years.  The  staff 
estimates  that  the  average  amount  of 
time  neces.sarv  to  jirejiare  and  file  the 
(juarterly  reports  required  by  the  ride  is 
eighty  hours  per  OT(i  derivatives 
dealer  ‘  and  that  the  average  amount  of 
time  to  ])re])are  and  file  the  annual  audit 
report  is  100  hours  per  OTfi  derivatives 
dealer  per  year,  for  a  total  re]iorting 
burden  of  180  hours  ]jer  OT(i 
derivatives  dealer  annually.  Thus  the 
staff  estimates  that  the  total  industry¬ 
wide  reporting  burden  to  comjily  with 
the  reipdrements  of  Ride  17a-12  is  5)00 
hours  ])er  year  (180  x  5).  Further,  the 
Commi.ssion  estimates  that  the  total 
internal  compliance  cost  associated 
with  this  requirement  is  approximately 
.S250.000  per  year.-  The  Commission 
previously  estimated  that  there  were  no 
external  annualized  costs  associated 
with  Rule  17a-12.  However,  the  co.st 
associated  with  an  independent 
accountant's  examination  of  the 
financial  statements  OTC  derivatives 
dealers  file  with  the  Commission  should 
have  been  included  in  jirior 
snhmi.ssions.  For  ])nrposes  of  the 
reporting  burden  for  Rule  17a-5  under 
the  Exchange  Act  (17  CFR  240.1 7a-5), 
the  Commission  estimated  that  the 
average  annual  rejiorting  cost  per 
broker-dealer  for  an  indejiendent  ])iihlic 
accountant  to  examine  the  financial 
statements  was  ajijiroximatelv  .S40,8()0 
])er  broker-dealer.  Ba.sed  on  this 
estimate,  the  total  indii.stry-wide  annual 
rejiorting  co.st  would  he  ajijiroximatelv 
S281.50()  (.$40,800  X  5). 

The  Commi.ssion  may  not  conduct  or 
sjionsor  a  collection  of  information 
nnle.ss  it  disjilays  a  currently  valid  OMB 
control  number.  No  jierson  shall  he 
subject  to  any  jienalty  for  failing  to 
comjilv  with  a  collection  of  information 
subject  to  the  PRA  that  does  not  disjilav 
a  valid  OMB  control  number. 


'  Dii.sud  upon  an  avcuafic;  0)4  rusponscis  pur  I'uar 
and  an  avurago  ol  20  liours  spoilt  proparing  oacli 
rosponso. 

-Uasod  on  stall  oxporionco,  an  OTC  dorivativos 
doalor  lilcoly  would  liavo  a  Coiniilianco  Managor 
galliortlio  nooossarv  inlonnalion  and  proparo  and 
nio  llio  ipiarlorl  v  roporls  and  annual  audit  roport 
aiul  supporting  schodulos.  According  to  llio 
.Socuritios  Industrv  and  l''inancial  MaiLots 
Association  Koport  on  Managouiont  and 
I’rolossional  learnings  in  tlio  .Socuritios  Industrv 
dated  ()c:tol)or  201 1.  which  jirovidos  haso  salary  and 
honus  inlonnalion  tor  niiddlo-inanagonioni  and 
prolossional  positions  within  Iho  socuritios 
industrv.  Iho  hourlv  cost  ota  c.oinplianco  inanagor. 
which  Iho  Coinniission  slallhas  niodifiod  to 
account  tor  an  1800-hour  wor);  voar  and  niidtipliod 
hy  to  account  tor  honusos.  tirm  sizo,  oin|)loyoo 
honolils.  and  ovorhoad.  is  a|)proxiinalolv  .S270/honr. 
.S27‘l  linios  >100  hours  =  .S2.'>1 .100. 
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Th(!  public:  may  vicnv  l)ac;kgroun(l 
docimumtation  for  this  information 
collection  at  the  following  Web  site: 
\vu'iv.r(;;^inl().gov.  lMea.se  direct  yonr 
written  comments  to:  (i)  DcKsk  Clfficer  for 
the  Sc!cnrities  and  hixchange 
(iommission.  Office  of  Information  and 
K(!gnlatory  Affairs,  Office  of 
Managcnnent  and  budget.  Room  10102, 
New  Fxcicntive  Office;  building, 
Washington.  D(',.  20.503  or  by  sending  an 
email  to:  Sh(if’iift(i_/\hin(!(i@()inh. 

(;op.gov,  and  (ii)  Thomas  bayer. 
I)irc;ctor/Ghief  Information  Officer. 
S(;cnrities  and  Exchange  (Commission,  c/ 
o  R(;mi  Ravlik-Simon,  0432  (Cen(;ral 
Green  Way,  Alexandria,  Virginia  22312, 
or  .s(;nd  an  email  to  PHAMailbox® 
s(h:.^ov.  (Comments  mn.st  be  submitted  to 
OMb  within  30  days  of  this  notic:e. 

l)at(;d:  |amiarv  31.  2013. 

Kc:vin  M.  ()’N(;ill, 

D(‘l)uly  Sf^cnfldiy. 

U'R  Doc.  2(n:i-()2.">(i.")  Filiul  2-.")-i:i:  K:4,">  ani| 

BILLING  CODE  8011-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 

Comment  Request 

Upon  Written  Re(inc;st  (Copi(;s  Available 

From:  S(;cnritic;s  and  Exchange; 

(Commission.  Offie:e;  of  Investor 

Eelne:ation  and  Aeive)e:ae:y. 

Washington,  D(C  20540-0213. 

Ext(;nKi()n: 

Rule;  141-1:  OMb  (Control  No.  323.5-01  ()». 

.SE(C  Idle;  No.  270-127. 

Notie:e;  is  he;re;hy  given  that,  pursuant 
to  the;  Paperwork  Reehie:tie)n  Ae:t  of  1005 
(44  lJ..S.(i.  3501  (it  .see/.),  the  See:nritie.s 
and  Exchange  (Commission 
(“Goinmission'')  has  submitted  to  the; 
()ffie:e  of  Management  and  budget  this 
re;ejne;.st  for  extension  of  the;  ])revion.sly 
apjnoved. 

Under  Exe:hange;  Ae:t  Ride  14f-l  (17 
GFR  240.14f-l),  if  a  person  or  pe;r.se)n.s 
have  ae:einire;el  se;e:nritie;.s  of  an  issuer  in 
a  tr;msae:tion  snbje;e:t  to  Se;e:tion.s  13(el)  or 
14(el)  of  the  Exe:hange;  Ae:t,  and  e:hange;.s 
a  majority  of  the;  eliree:tor.s  of  the;  issuer 
e)the;rwi.se  than  at  a  me;eting  of  .se;e:nrity 
he)lele;r.s,  the;n  the;  i.s.sne;r  must  file;  with 
the;  (Commission  and  transmit  to  se;e:nritv 
he)lele;rs  information  rehiteel  to  the; 
c.hange  in  elire;e:te)r.s  within  10  days  prior 
to  the;  ehite  the;  ne;w  majoritv  take;.s  offie:e; 
as  elire;e:tor.s.  We  estinuite;  that  it  teikes 
aijproxiniiitely  18  burden  hours  to 
provide;  the  information  reejnireel  nnele;r 
Ride  14f-l  and  that  the  information  is 
filed  by  apjiroximately  172  respondents 
for  a  total  annual  burden  of  3,000  hours. 


An  agene:y  may  not  e:onelne:t  or 
sjionsor,  and  a  ])e;rson  is  not  re;e|nireil  to 
re;.sponel  to,  a  e:olle;i:tie)n  of  information 
nnle;.s.s  it  elisphiys  a  e:nrre;ntly  valid 
e:e)ntre)l  ninnher. 

The  pnhlie:  may  vie;w  the  hae.kgronnel 
ele)e:nme;ntcitie)n  for  this  information 
i:olle;e:tie)n  at  the;  following  We;l)  site;, 
wwn'.rcdinfo.gov.  (Comments  shonlel  he; 
ilire;e:te;el  to:  (i)  De;.sk  ()ffie:e;r  for  the; 

Se;e;ni ities  and  l'Cxe:hange;  (Connni.ssion, 
()ffie:e;  of  Information  and  Re;gnlate)rv 
Affairs,  ()ffie:e  of  Maneigement  and 
bnelge;t.  Room  10102,  New  Exe;e:ntive 
Offie:e;  building,  Washington,  D(C  20503, 
or  by  .sending  an  e;mail  to: 
Sh(igult(i_Ahnu!(l@()nih.(io}).}’ov;  and  (ii) 
Thomas  bayer.  Dire;e:tor/(CChie;f 
Information  Officer,  Se;e:nritie;.s  and 
Exchange;  G.onnnission,  cJo  Remi  Pavlik- 
Simon.  0432  (jene;ral  Gri;en  Way, 
Ale;xanelria,  YA  22312  or  .se;nel  an  email 
to:  PHA_M(iiH)()x@se(:.g(n’.  (Comments 
must  he  .snl)mitte;el  to  OMb  within  30 
elays  eif  this  ne)tie:e;. 

I)iil(;(l:  Jamiiirv  31, 2013. 

Ke;vin  M.  ()'Ni;ill, 

Ddjxilv  Sdcralarw 
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BILLING  CODE  8011-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 

Comment  Request 

Ujion  Written  Re;ejne;.st  (Cojiies 
Available  From:  Se;e:nritie;s  anel 
Exchange  (Commission.  ()ffie:e;  of 
Investor  Eelne:ation  anel  Aelve)e:ae:v, 
Washington,  DG  20540-0213. 

Exti;iisie)n:  Rule;  13(:-1: 

OMb  (Control  No.  3235-0305.  .SE(C  File;  No. 

270-255. 

Notice  is  heirehy  give;n  that,  pursuant 
to  the  IMiperwork  Reielnctiem  Ae:t  eif  1905 
(44  U.S.G.  3501  (it  s(i(i.].  the;  Se;e:nritie;.s 
anel  Exe:hange;  Gommissiein 
(“(CCommissiem”)  has  snhmitteel  tei  the; 
()ffie:e;  of  Manage;me;nt  anel  bnelget  this 
re;e]ne;.st  for  e;xte;nsie)n  eif  the;  ])re;vie)n.slv 
approveel  e:olle;e:tie)n  eif  informatiem 
elise:n.s.se;el  heleiw. 

Ride  13e;-l  (17  (CFR  240.13i;-l)  nnele;r 
the;  Se;e:nritiv;.s  Exe:hange;  Ae:t  of  1034 
(U.S.(C.  78  et  S(i(].)  make;s  it  indawfnl  feir 
an  i.ssne;r  win;  has  re;e:e;ive;el  ne)tie:e  that 
it  is  the;  snhje;e:t  e)f  a  te;nele;r  eiffer  maele; 
nneler  Se;e:tie)n  14(el)(l)  e)f  the;  hCxe:hange; 
Ae:t  te)  ]mre:hase;  any  eif  its  e;einitv 
se;e:nritie;.s  einring  the;  teneler  eiffer,  indei.ss 
it  fir.st  file;.s  a  state;nu;nt  with  the; 
(Commission  e:e)ntaining  infeirmatiein 
re;epdreel  by  the  role.  This  ride  is  in 
keeping  with  the  (Commission’s 
statutory  responsibility  to  pre.se:ribe 


rides  anel  reignlatiems  that  are;  ne;e:e;.ssary 
feir  the  j)re)te;e:tie)n  eif  inveisteirs.  Pnhlie: 
e:eimpanie;.s  are;  the;  resjionelents.  We 
e;.stimate;  that  it  take;.s  appreiximately  10 
Inirelen  heinrs  per  re;.spein.se;  tei  ]ireiviele; 
the;  infeirmatiein  reieinireel  nneler  Ride 
13e-l  iinel  tlnit  the  information  is  fileel 
by  approximately  20  responelents.  We; 
e;stimate;  that  25%  eif  the;  10  heinrs  ]ier 
respemse  (2.5  heinrs)  is  prepareel  by  the; 
e:eimpany  feir  a  teital  annual  rejiorting 
hnrelem  eif  50  heinrs  (2.5  heinrs  per 
respem.se  x  20  respeinses) 

An  age;ne:y  may  neit  e:einelne:t  eir 
s|ieinseir.  anel  a  person  is  neit  re;e|nire;el  tei 
respemel  to.  a  e:eille;e:tiein  of  infeirmatiein 
imle.ss  it  displays  a  e:nrrently  valiel 
e:eintrol  nnmlie;r. 

The;  pnhlie:  may  view  the  hae:kgreinnel 
eleie:nmentatiein  for  this  infeirmatiein 
e;eille;e:tiein  at  the;  folleiwing  Weili  site, 
w’w'w.raginfo.gov.  Gomments  shendd  he 
elire;e:te;el  ten  (i)  Desk  Offie:e;r  for  the; 
.Se;e:nrities  anel  Exchange  (Ceimmissiem, 
()ffie:e  eif  Infeirmatiein  anel  Reignlateiry 
Affairs,  ()ffie:e  of  Management  anel 
bnelget.  Reioin  10102,  New  Exe;e:ntive 
Office;  bnileling,  Washingtem,  DG  20503, 
eir  by  seneling  em  email  ten 
Sh(igiilt(i_Ahm(i(l@()inb.(ioi}.g()v:  anel  (ii) 
Theimas  bayer,  Dire;e:teir/( Chief 
Infeirmatiein  ()ffie:e;r,  Se;e:nritie;.s  anel 
Exe:hange;  (Ceimmissiem,  e:/ei  Remi  Pavlik- 
.Siinem,  0432  (Ceneral  (Cre;e;n  Wav. 
Alexanelria,  VA  22312  or  .senel  an  email 
ten  I^HA_M(iilb()x@s(i(:.g()v.  (Ceimmemts 
must  he;  siihmitteel  tei  OMb  within  30 
elays  eif  this  neitie:e;. 

Dated:  )aiiiiarv  31.  2013. 

Kevin  M.  O'Neill. 

Deputy  Sacraldiy. 

|I  K  Doc.  2{li:i-()2.5(i3  Filed  2-5-1:);  8:4.5  ami 
BILLING  CODE  8011-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 

Comment  Request 

Upon  Writ  ton  Ho(in(ist  Copios  Avoihiblo 

Prom:  See:nritie;.s  anel  Exe;hange; 

(Ceimmissiein,  Offie;e;  eif  Inveistor 

Eehie:aliein  anel  Aelveie:ae:v. 

Washingtem,  DCC  20545)-b213. 

Pxionsion: 

.Se:heeliile;  13E-4E:  OMb  (Ceintreil  No.  3235- 
0375.  .SE(C  File  No.  270-340. 

Neitie:e;  is  he;re;liy  given  that,  pursuant 
to  the  Pajierweirk  Re;elne:tiem  Ae:t  eif  1005 
(44  U.S.(C.  3501  ot  .see/.),  the;  Se;e:nritie;s 
anel  Exe:hange  Gemnnission 
(“(Ceimmissiem")  has  snlnnitteel  tei  the; 
Offie:e  of  Management  anel  bnelgeit  this 
re;eine;.st  for  extension  eif  the  previemsly 
ap]ireiveel  e:eille;e:tiem  of  information 
eli.se:ns.se;el  lieleiw. 
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Seliedido  13E-4F  (17  CFR  24().i:ie- 
102)  may  be  usiul  by  an  i.ssuer  lliat  is 
incorporated  or  organized  under  the 
laws  ol  (ianada  to  make  a  cash  lender 
or  exchangt!  oiler  for  thii  issuer's  own 
.securities  if  le.ss  than  40  percent  of  the 
class  of  such  i.ssuer’s  securities 
outstanding  that  are  the  subject  of  the 
tender  offer  is  held  by  U.S.  holders.  The 
information  collected  mu.st  he  filed  with 
the  ('.ommission  and  is  publicly 
available.  We  e.slimate  that  it  lakes 
approximately  2  hours  per  response  to 
j)rej)are  Schedule  13F-4F  and  that  the 
information  is  filed  by  approximately  3 
respondents  annually  for  a  total  annual 
rej)orting  burden  of  0  hours  (2  hours  per 
resjjonse  x  3  responses). 

An  agency  may  not  conduct  or 
sponsor,  and  a  j)erson  is  not  recjuired  to 
respond  to.  a  collection  of  information 
unle.ss  it  di.sj)lay.s  a  currently  valid 
control  number. 

The  public  may  view  the  background 
documentation  for  this  information 
collection  at  the  following  Web  site. 
u  u'\r./'eg/;j/o.goi’.  Ciomments  should  h(! 
directed  to:  (i)  Desk  Officer  for  the 
.S(!curities  and  Fxc:hange  (Commission. 
Office  of  Information  and  Regulatorv 
Affairs.  Office  of  Management  and 
budget.  Room  10102.  New  Fxecutive 
Office  Huihling,  Washington.  D(C  20.503. 
or  by  sending  an  (anail  to: 
Sli(i^ult(i_Aliiiu^(l@()nil).(^()p.g()v:  and  (ii) 
Thomas  Haver.  Director/(Chief 
Information  OlTicer.  S(;curities  and 
1-Cxchange  Oommission.  c/o  Remi  Favlik- 
.Simon.  0432  (leneral  Cheen  Way. 
Alexandria.  VA  22312  or  .send  an  email 
to:  PnA_M(iill)()x@SHC.go\’.  (Comments 
must  he  submitted  to  OMb  within  30 
days  of  this  notice. 

l)al(!d:  lanuary  31. 2013. 

Kevin  M.  O'Neill, 

D(‘[)uiv  SfUTotan'. 
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BILLING  CODE  8011-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 

Comment  Request 

lJ|)on  Written  Recpiest  (Copicis  Availahh; 
From:  .Securities  and  Exchange 
(Commission.  Office  of  Investor 
Education  and  Advocacv, 

Washington.  IXC  20.549-0213. 
Extension: 

Rule  17A(l-ir):  .SEC  File  No.  270-303. 
OMll  Control  No.  323.5-0413. 

Notice  is  hereby  given  that  pursuant 
to  the  Pajrerwork  Reduction  Act  of  1995 
(44  II..S.CC.  3501  e/  snq.)  (“FRA”),  the 
.Securities  and  Exchange  (Commission 


(■‘(Commission”)  has  submitted  to  the 
Office  of  Management  and  budget 
(“OMb")  a  recjuest  for  ajiiiroval  of 
extension  of  the  existing  collection  of 
information  ])rovided  for  in  Rule  17Ad- 
10  (17  (CFR  240.17Ad-10)  under  the 
.Securities  ICxchange  Act  of  1934  (15 
l)..S.(C.  78a  at 

Rule  17Ad— 10  rerjuires  a  registered 
transfer  agent  to  provide  written  notice 
to  the  a|)j)ro|)riate  (lualified  registered 
securities  de])ository  when  assuming  or 
terminating  transfer  agent  .services  on 
behalf  of  an  issuer  or  when  changing  its 
name  or  addre.ss.  In  aildition.  transfer 
agents  that  provide  such  notice  shall 
maintain  such  notice  for  a  period  of  at 
least  two  years  in  an  easily  acce.ssihle 
place.  This  rule  addre.sses  the  problem 
of  certificate  transfer  delays  cau.sed  by 
tran.sfer  rerpiests  that  are  directed  to  the 
wrong  tran.sfer  agent  or  the  wrong 
addre.ss. 

We  estimate  that  the  tran.sfer  agent 
industry  submits  api)roximately  3, 700 
Rule  17Ad-10  notic:e.s  to  a])])ropriate 
{jualified  registered  securities 
depositories.  The  staff  estimates  that  the 
average  amount  of  time  necessary  to 
create  and  submit  each  notice  is 
a])proximately  15  minutes  per  notice. 
Accordingly,  the  estimated  total 
industry  burden  is  925  hours  per  year 
(15  minutes  multiplied  by  3,700  notices 
filed  annually). 

becau.se  the  information  needed  by 
tran.sfer  agents  to  properly  notify  the 
appro])riate  regi.stiired  .securities 
(hipositorv  is  readily  available  to  them 
and  the  report  is  simple  and 
straightforward,  the  cost  is  relatively 
minimal.  The  average  internal 
complianc;e  cost  to  ])re])are  and  send  a 
notice  is  approximately  .S7.50  (15 
minutes  at  .S30  ))er  hour).  This  yields  an 
industry-wide  internal  compliance  cost 
e.stimate  of  .$27,750  (3,700  notices 
multiplied  by  .$7.50  jjer  notice). 

The  (lommission  may  not  conduct  or 
sjxMisor  a  collection  of  information 
unless  it  displays  a  currently  valid  OMb 
control  number.  No  |)erson  shall  he 
subject  to  any  penalty  for  failing  to 
comply  with  a  collection  of  information 
subject  to  the  PRA  that  does  not  display 
a  yalid  OMb  control  number. 

The  public  may  yiew  background 
docnmentation  for  this  information 
collection  at  the  following  Web  site: 

\\  \\’\v.iv<’info.<’ov.  Ph;a.se  direct  your 
written  cominmits  to:  (i)  Desk  (Mficer  for 
the  .Securities  and  lixchangc! 
(iommission.  Office  of  Information  and 
Regulatory  Affairs,  ()ffic(!  of 
Management  and  budget.  Room  10102. 
New  lixecutiye  Office  building. 
Washington,  DO  20503  or  by  sending  an 
email  to: 

Sh(igiilia_Ahnu;d@onib.n()f).<’ov:  and  (ii) 


Thomas  bayer,  Director/(]hief 
Information  Officer.  .Securities  and 
Exchange  Oommission.  c/o  Remi  Paylik- 
.Simon.  0432  (General  Oreen  Way. 
Alexandria,  Virginia  22312.  or  send  an 
email  to  /’/h\_A/m7/jox@.s’ec’.go\'. 
Oomments  innsl  be  submitted  to  OMb 
within  30  days  of  this  notice. 

Daliul:  lamiiirv  31. 2013. 

Kevin  M.  O'Neill. 

/Icpii/v  Sacratarv. 
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BILLING  CODE  8011-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-30373;  File  No.  812-14036] 

AXA  Equitable  Life  Insurance 
Company,  et  al;  Notice  of  Application 

laiuiai  v  31.  2013. 

AGENCY:  Securities  and  Exc;hange 
Commission  (‘‘.SE("'’  or  “(’.ommission”). 
ACTION:  Notice  of  application  for  an 
order  ajiproying  the  sub.stitntion  of 
certain  securities  pursuant  to  .Section 
2(i(c)  of  the  Inyestment  (iompany  Act  of 
1940.  as  amended  (the  “1940  Act”  or 
“Act”)  and  an  order  of  exemption 
])ur.snant  to  Section  17(1))  of  the  Act 
from  .Section  17(a)  of  the  Act. 

APPLICANTS:  AXA  luinitable  Life 
Insurance  C.ompany  (“AXA  Ecpiitable”), 
.Separate  Account  45  of  AXA  E(|uitable 
(“.Se])arate  Account  45”).  and  .Sejiarate 
Account  49  of  AXA  Ecinitable 
(“Separate  Account  49”  and  together 
with  .Separate  Ac:count  45.  “.Separate 
Accounts”),  AXA  Premier  VIP  Tru.st 
(“VIP  Trust'’)  and  EQ  Advisors  Trust 
(“EQ  Tru.st”  and  together  with  VIP 
Trust,  the  “Trusts”).  AXA  Equitable  and 
the  .Separate  Accounts  are  referred  to 
herein  as  the  “.Substitution  Applicants.” 
The  .Substitution  Ajiplicants  and  the 
Trusts  are  referred  to  herein  as  the 
“Section  17  Ai)])licants.” 

SUMMARY  OF  APPLICATION:  The 
.Substitution  Applicants  seek  an  order 
|jursuant  to  .Section  2(i(c)  of  the  1940 
Act,  ajijn'oying  the  substitution  of  shares 
of  certain  series  of  the  EQ  Trust 
(“Re])lacement  Funds”)  for  shares  of 
i:ertain  other  series  of  the  EQ  Trust  and 
the  VIP  Trust  (“Existing  Funds”).  Each 
of  the  Rejilacement  and  I^xi.sting  Funds 
currently  serves  as  an  underlying 
inyestment  ojition  for  certain  variable 
annuity  contracts  issued  by  AXA 
luluitable  (the  “(’.ontracts”).  The  .Section 
17  A])])licants  also  seek  an  order 
inirsuant  to  .Section  17(b)  of  the  1940 
Act  exenijiting  them  from  .Section  17(a) 
of  the  1940  Act  to  the  extent  necessary 
to  jjermit  them  to  engage  in  certain  in- 
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kind  transactions  in  connection  with  the 
snhstilulion  ("In-Kind  Transactions”). 
DATES:  Filing  Da/e;  The  application  was 
hied  on  May  31. 2012,  and  an  annnided 
and  restatcul  a])])lication  was  lihul  on 
()ctol)er  1. 2012,  Noveinl)er  30.  2012, 
)annary  14,  2013  and  )annary  30,  2013. 
HEARING  OR  NOTIFICATION  OF  HEARING: 

An  order  granting  the  apj)lication  will 
he  issued  nnhiss  the  (Commission  orders 
a  hearing.  Interested  persons  may 
recpiest  a  hearing  hv  writing  to  the 
S(!cretary  of  the  (Commission  and 
.serving  the  a])])licants  with  a  co])y  of  the 
nuinest,  personally  or  hv  mail.  Hearing 
nuinests  should  he  receiveil  by  the 
(Commi.ssion  by  5:30  p.m.  on  February 
25.  2013,  and  should  he  accompaniful 
by  proof  of  service  on  the  applicants  in 
the  form  of  an  affidavit  or,  for  lawyers, 
a  certificate  of  service.  Hearing  recpiests 
.should  state  the  nature  of  the  re(]U(;.ster'.s 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  he  notified  of  a  hearing  may  reqne.st 
notification  by  writing  to  the  Secretary 
of  the  (Commi.ssion. 

ADDRESSES:  Secretary,  SF(C.  lOO  F  Street 
NEC..  Washington,  D(C  20549-1 090. 
Applicants:  .Steven  M.  [oenk,  .Senior 
Vice  President,  AXA  E(initahle  bile 
Insurance  (Comi)any,  1290  Avenue  of 
Americas,  New  York.  New  York  10104; 
Patric:ia  Louie.  ECscp,  .Senior  Vic:e 
Pr(!sident  K  A.ssociate  (Ceiuiral  (Coun.sel, 
AXA  ECciuitahle  Life  Insurance  (Company, 
1290  Avenue  of  Americas,  New  York, 
New  York  10104;  and  (Clifford  ). 
Alexander,  E.s(j.  and  Mark  (C.  Amorosi. 
Escp.  KKL  (Cates  LLP,  1001  K  Street  N\V., 
Washington,  D(C  20000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alison  Whit(!.  .Senior  (Coun.sel,  or 
Michael  L.  Kosoff.  Branch  Chief,  Office 
of  Insurance  Products,  Division  of 
Investment  Management,  at  (202)  551  — 
0795. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 


a])])lication.  The  complete  application 
may  lx;  obtained  via  the  (Commission’s 
Wei)  site  by  searching  for  the  file 
niimher,  or  for  an  a|)i)licant  using  the 
(Com])any  name  box.  at  hWp:// 

\v\\  \\  .sn(:.g()v/s(Hir(:h/sn(irc:h.htnu  or  hv 
calling  (202)  551-8090. 

Applicants’  Representations 

1.  AXA  ECciuitahle,  on  its  own  behalf 
and  on  behalf  of  its  .Separate  Accounts, 
jn-oposes  to  substitute  shares  of  the 
Re|)lacement  I'hmds  for  shares  of  the 
Existing  Ehinds  held  by  the  .Se])arate 
Acc:onnt.s  to  fund  the  (Contracts. 

2.  AXA  ECciuitahle  is  the  depositor  and 
sponsor  of  the  .Separate  Ac;c;c)nnt.s. 

3.  Each  of  .Separate  Ac:c:c)nnt  45  and 
.Separate  Ac:c:c)unt  49  is  a  “separate 
ac;c;onnt”  as  defined  by  Rule  0-1  (e) 
under  the  Ac:t  and  each  is  regi.stered 
under  the  Ac:t  as  a  unit  investment  trust 
for  purposes  of  funding  the  CContrac:t.s. 
.Sec;nrity  interests  under  the  (Contrac:ts 
have  been  registered  under  the 
.Sec;uritie.s  Ac;t  of  1933.  The  applic:atic)n 
sets  forth  the  registration  statement  file 
nnmhers  for  the  (Contrac:ts  and  the 
.Separate  Ac:c:c)nnts. 

4.  'Ehe  ECQ  Trn.st  is  a  registered  open- 
ended  management  investment 
c:c)mpanv  of  the  .series  tvpe  (Idle  Number 
333-17217).  It  c;nrrently  offers  72 
separate  series  (eac;h  an  "ECQ  Portfolio” 
and  c:ollec:tively,  the  “ECQ  Portfolios”).  It 
has  three  c:lasses  of  share.s — (Class  lA 
shares,  (Class  IB  shares  and  (Class  K 
shares.  Only  (Class  lA  and  (Class  IB 
shares  will  he  involved  in  the  proposed 
.Snh.stitutions. 

5.  AXA  ECciuitahle  E’lmcls  Management 
(Croup,  LL(C  (“FM(C”)  c:nrrently  serves  as 
investment  manager  (“Manager”)  of 
eac:h  of  the  EQ  Portfolios  pursuant  to  the 
Investment  Management  Agreements 
between  the  EQ  Trn.st,  on  behalf  of  eac:h 
EQ  Portfolio,  and  FM(C  (“Management 
Agreements”).  FM(C  is  a  wliolly-owned 
suhsicliarv  of  AXA  Equitable  and  is 
regi.sterecl  as  an  investment  adviser 


nncler  the  Investment  Advi.sers  Ac:t  of 
1940.  as  amended. 

0.  The  VIP  'Ernst  is  a  regi.sterecl  open- 
end  management  investment  c;c)mpanv 
of  the  series  type  (File  No.  333-70754). 

It  c:nrrentlv  offers  20  separate  .series 
(eac;h.  a  “VIP  Portfolio”  and 
c:ollec:tively.  the  “VIP  Portfolios”).  It  has 
three  c;las.se.s  of  shares — (Class  A  share.s, 
(Class  B  shares,  and  (Cla.ss  K  shares.  Oidv 
(Class  A  and  (Class  B  shares  will  he 
involved  in  the  proposed  .Snbstitntions. 

7.  I'’M(C  c;nrrently  .serves  as  investment 
manager  of  eac:h  of  the  VIP  Portfolios 
pursuant  to  the  Management 
Agreements  between  the  VIP  'EriKst,  on 
helialf  of  eac:h  \3P  Portfolio,  and  FMd. 

8.  Both  the  ECQ  Trust  and  VIP  Trust 
have  rec;ei\'ecl  an  exemptive  order  from 
the  (Commission  (“Multi-Manager 
(Order”)  that  permits  the  Manager,  or 
any  entity  c:ontrc)lling.  c:ontrolled  by,  or 
under  c;c)mmc)n  c;ontrc)l  (within  the 
meaning  of  .Sec;tion  2(a)(9)  of  the  1940 
Ac:t)  with  the  Manager,  .snhiec:t  to  c;ertain 
c:onclitic)ns.  to  hire  and  replac:e 
nnaffiliateci  snhadvisors  and  to  enter 
into  and  amend  snh-advisorv 
agreements  without  shareholder 
ap])roval. 

9.  The  (Cc)ntrac:t.s  are  individual  and 
group  deferred  variable  annnitv 
c:c)nlrac;ls.  Under  the  (Cc)ntrac:ts,  AXA 
ECcpiitahle  re.serves  the  right  to  snhstitnte 
different  nnderlving  investment  options 
for  c:nrrent  nnderlving  investment 
options  offered  as  funding  options 
nncler  the  (Contrac:ts.  The  prc).spec;tn.se.s 
for  the  (Contrac:ts  inc;lncle  clisc:lc).snre  of 
the  reservation  of  this  right.  'Ehe 
(Contrac:t.s  whic:h  offer  the  Existing 
Funds  are  registered  in  the  registration 
statements  listed  in  footnote  2  of  the 
apj)licatic)n. 

10.  AXA  Ecpiitahle,  on  its  own  behalf 
and  on  behalf  of  its  Separate  Ac:c:onnt.s, 
requests  an  order  from  the  (Commi.ssion 
pursuant  to  .Sec.tion  20(c:)  of  the  1940 
Ac:t  approving  the  following  20 
pro])C).secl  snh.stitulions: 


Sub. 

No. 

Existing  portfolio 

Replacement  portfolio 

1 . 

EQ/Oppenheimer  Global  Portfolio  . 

EO/Global  Multi-Sector  Equity  Portfolio. 

2 . 

EQ/MFS  International  Growth  Portfolio  . 

EO/International  Core  PLUS  Portfolio. 

3 . 

Multimanager  International  Equity  Portfolio. 

4 . 

EQ/Capital  Guardian  Research  Portfolio  . 

EO/Large  Cap  Core  PLUS  Portfolio. 

5 . 

EQ/Davis  New  York  Venture  Portfolio. 

6 . 

EQ/Lord  Abbett  Large  Cap  Core  Portfolio. 

7 . 

EQ/UBS  Growth  and  Income  Portfolio. 

8 . 

Multimanager  Large  Cap  Core  Equity  Portfolio. 

9 . 

EQ/Equity  Growth  PLUS  Portfolio  . 

EQ/Large  Cap  Growth  PLUS  Portfolio. 

10 . 

EQ/Montag  &  Caldwell  Growth  Portfolio. 

11 . 

EQ/T.  Rowe  Price  Growth  Stock  Portfolio. 

12 . 

EQA/Vells  Fargo  Omega  Growth  Portfolio. 

13 . 

Multimanager  Aggressive  Equity  Portfolio. 

14 . 

EQ/BlackRock  Basic  Value  Equity  Portfolio  . 

EQ/Large  Cap  Value  PLUS  Portfolio. 

15 . 

EQ/Boston  Advisors  Equity  Income  Portfolio. 

16 . 

EQ/JPMorgan  Value  Opportunities  Portfolio. 
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Sub. 

No. 

Existing  portfolio 

Replacement  portfolio 

17 . 

EQA/an  Kampen  Comstock  Portfolio. 

18 . 

Multimanager  Large  Cap  Value  Portfolio. 

19 . 

Multimanager  Mid  Cap  Growth  Portfolio . 

AXA  Tactical  Manager  400  Portfolio. 

20 . 

Multimanager  Mid  Cap  Value  Portfolio  . 

EQ/Mid  Cap  Value  PLUS  Portfolio. 

21 . 

Multimanager  Small  Cap  Growth  Portfolio  . 

AXA  Tactical  Manager  2000  Portfolio. 

22 . 

Multimanager  Small  Cap  Value  Portfolio. 

23 . 

EQ/Global  Bond  PLUS  Portfolio  . 

EQ/Core  Bond  Index  Portfolio. 

24 . 

Multimanager  Multi-Sector  Bond  Portfolio. 

25 . 

Multimanager  Core  Bond  Portfolio . 

EQ/Quality  Bond  PLUS  Portfolio. 

26 . 

EQ/PIMC(5  Ultra  Short  Bond  Portfolio  . 

EQ/AllianceBernstein  Short  Duration  Government  Bond  Portfolio. 

11.  A  comparison  ol  the  strategies.  the  application.  A  comparison  ol'tlie  ami  expenses  (as  of  12/.'11/2()11)  of  each 

ri.sks  and  pertormance  of  each  Existing  objectives.  i)rimary  investments  and  fees  Exi.sting  and  Replacement  Fund  follows: 
and  Replacement  Fund  is  included  in 


Sub 

No. 

Existing  portfolio 

Replacement  portfolio 

1 . 

EQ/Oppenheimer  Global  Portfolio  . 

EQ/Global  Multi-Sector  Equity  Portfolio. 

Objective:  Capital  appreciation  . 

Objective:  Capital  appreciation;  emphasize  risk-adjusted  returns 
and  managing  volatility. 

Primary  Investments:  U.S.  and  foreign  equity  securities  of  compa- 

Primary  Investments:  U.S.  and  foreign  equity  securities  of  compa- 

nies  of  any  size. 

nies  of  any  size. 

Class  lA  &  IB . 

Class  lA  &  IB. 

Management  fee  .95% . 

Management  fee  .72%. 

12b-1  fee  .25%  . 

12b-1  fee  .25%. 

Other  expenses  .16%  . 

Other  expenses  .20%. 

Total  Annual  Operating  Expenses  1.36% . 

Total  Annual  Operating  Expenses  1.17%. 

Fee  Waiver/Exp  Reimb  -  .01%  . 

Fee  Waiver/Exp  Reimb  -.00%. 

Total  After  Fee  Waiver/Exp  Reimb  1.35% . 

Total  After  Fee  \A/aiver/Exp  Reimb  1.17%. 

2 . 

EQ/MFS  International  Growth  Portfolio  . 

EO/International  Core  PLUS  Portfolio. 

Objective:  Capital  appreciation  . 

Objective:  Capital  growth;  emphasize  risk-adjusted  returns  and 
managing  volatility. 

Primary  Investments:  Foreign  equity  securities,  including  emerging 

Primary  Investments:  Foreign  equity  securities  of  issuers  of  any 

markets  equity  securities. 

size,  and  including  those  in  developing  economies. 

Class  IA&  IB . 

Class  lA  &  IB. 

Management  fee  .85%  . 

Management  fee  .60%. 

12b-1  fee  .25% . 

12b-1  fee  .25%. 

Other  expenses  .15%  . 

Other  expenses  .18%. 

Total  Annual  Operating  Expenses  1.25% . 

Total  Annual  Operating  Expenses  1.03%. 

3 . 

Multimanager  International  Equity  Portfolio  . 

EQ/International  Core  PLUS  Portfolio. 

Objective:  Capital  growth;  emphasize  risk-adjusted  returns  and 

Objective:  Capital  growth;  emphasize  risk-adjusted  returns  and 

managing  volatility. 

managing  volatility. 

Primary  Investments:  Foreign  equity  securities  of  issuers  of  any 

Primary  Investments:  Foreign  equity  securities  of  issuers  of  any 

size,  including  those  in  developing  economies. 

size,  including  those  in  developing  economies. 

Class  A  &  B . 

Class  lA  &  IB. 

Management  fee  .84%  . 

Management  fee  .60%. 

12b-1  fee  .25%  . 

12b-1  fee  .25%. 

Other  expenses  .20%  . 

Other  expenses  .18%. 

Total  Annual  Operating  Expenses  1.29% . 

Total  Annual  Operating  Expenses  1.03%. 

4 . 

EO/Capital  Guardian  Research  Portfolio  . 

EO/Large  Cap  Core  PLUS  Portfolio. 

Objective:  Capital  growth  . 

Objective:  Capital  growth;  emphasize  risk-adjusted  returns  and 
managing  volatility. 

Primary  Investments:  Equity  securities  listed  in  the  U.S.  with  mar¬ 
ket  capitalization  greater  than  $1  billion. 

Primary  Investments:  Equity  securities  of  large-cap  companies. 

Class  lA  &  IB . 

Class  lA  <S  IB. 

Management  fee  .64%  . 

Management  fee  .50°'o. 

12b-1  fee  .25%  . 

12b-1  fee  .25%. 

Other  expenses  .13%  . 

Other  expenses  .20%. 

Acquired  Fund  Fees  and  Expenses  N/A  . 

Acquired  Fund  Fees  and  Expenses  .02%. 

Total  Annual  Operating  Expenses  1.02% . 

Total  Annual  Operating  Expenses  .97%. 

Fee  Waiver/Exp  Reimb  -  .05%  . 

Fee  Waiver/Exp  Reimb  -  .00%. 

Total  After  Fee  Waiver/Exp  Reimb  .97% . 

Total  After  Fee  Waiver/Exp  Reimb  .97%. 

5 . 

EO/DavIs  New  York  Venture  Portfolio . 

EQ/Large  Cap  Core  PLUS  Portfolio. 

Objective:  Capital  growth  . 

Objective:  Capital  growth;  emphasize  risk-adjusted  returns  and 
managing  volatility. 

Primary  Investments:  Equity  securities  of  large-cap  companies . 

Primary  Investments:  Equity  securities  of  large-cap  companies. 

Class  lA  &  IB . 

Class  lA  &  IB. 

Management  fee  .85%  . 

Management  fee  .50%. 

12b-1  fee  .25% . 

12b-1  fee  .25%. 

Other  expenses  .14%  . 

Other  expenses  .20%. 
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No. 


9. 


10 . 


11 . 


12 . 


Existing  portfolio 


Acquired  Fund  Fees  and  Expenses  N/A  . 

Total  Annual  Operating  Expenses  1.24% . 

EO/Lord  Abbott  Large  Cap  Core  Portfolio . 

Objective:  Capital  appreciation  and  growth  of  income  with  reason¬ 
able  risk. 

Primary  Investments:  Equity  securities  of  large-cap  companies  . 

Class  IA&  IB . 

Management  tee  .65%  . 

12b-1  tee  .25%  . 

Other  expenses  .14%  . 

Acquired  Fund  Fees  and  Expenses  N/A  . 

Total  Annual  Operating  Expenses  1.04% . 

Fee  Waiver/Exp  Reimb  -  .04%  . 

Total  After  Fee  Waiver/Exp  Reimb  1.00% . 

EO/UBS  Growth  and  Income  Portfolio  . 

Ob/ecf/Ve.- Total  return  through  capital  appreciation  and  income  . 

Primary  Investments:  Equity  securities  of  U.S.  large-cap  compa¬ 
nies. 

Class  IA&  IB . 

Management  fee  .75%  . 

12b-1  fee  .25%  . 

Other  expenses  .17%  . 

Acquired  Fund  Fees  and  Expenses  N/A  . 

Total  Annual  Operating  Expenses  1.17% . 

Fee  Waiver/Exp  Reimb  -  .12%  . 

-Total  After  Fee  Waiver/Exp  Reimb  1.05%  . 

Multimanager  Large  Cap  Core  Equity  Portfolio . 

Objective:  Capital  growth;  emphasize  risk-adjusted  returns  and 
managing  volatility. 

Primary  Investments:  Equity  securities  of  U.S.  large-cap  compa¬ 
nies. 

Class  A  &  B . 

Management  fee  .70%  . 

12b-1  fee  .25%  . 

Other  expenses  .18%  . 

Acquired  Fund  Fees  and  Expenses  N/A  . 

Total  Annual  Operating  Expenses  1.13% . 

EO/Equity  Growth  PLUS  Portfolio  . 

Objective:  Capital  growth;  emphasize  risk-adjusted  returns  and 
managing  volatility. 

Primary  Investments:  Equity  securities  of  large-cap  growth  compa¬ 
nies. 

Class  lA  &  IB . 

Management  fee  .50%  . 

12b-1  fee  .25%  . 

Other  expenses  .25%  . 

Acquired  Fund  Fees  and  Expenses  N/A  . 

Total  Annual  Operating  Expenses  1.00% . 

EQ/Montag  &  Caldwell  Growth  Portfolio . 

Objective:  Capital  appreciation  . 

Primary  Investments:  Equity  securities  of  large-cap  growth  compa¬ 
nies.. 

Class  IA&  IB . 

Management  fee  .75%  . 

12b-1  fee  .25%  . 

Other  expenses  .14%  . 

Acquired  Fund  Fees  and  Expenses  N/A  . 

Total  Annual  Operating  Expenses  1.14% . 

EO/T.  Rowe  Price  Growth  Stock  Portfolio . 

Objective:  Capital  appreciation  and  secondarily,  income  . 

Primary  Investments:  Equity  securities  of  large-cap  growth  compa¬ 
nies. 

Class  lA  &  IB . 

Management  fee  .78%  . 

12b-1  fee  .25%  . 

Other  expenses  .12%  . 

Acquired  Fund  Fees  and  Expenses  N/A  . 

Total  Annual  Operating  Expenses  1.15% . 

EOA/Vells  Fargo  Omega  Growth  Portfolio . 


Replacement  portfolio 


Acquired  Fund  Fees  and  Expenses  .02%. 

Total  Annual  Operating  Expenses  .97%. 

EO/Large  Cap  Core  PLUS  Portfolio. 

Objective:  Capital  growth;  emphasize  risk-adjusted  returns  and 
managing  volatility. 

Primary  Investments:  Equity  securities  of  large-cap  companies. 
Class  lA  &  IB. 

Management  fee  .50%. 

12b-1  fee  .25%. 

Other  expenses  .20%. 

Acquired  Fund  Fees  and  Expenses  .02%. 

Total  Annual  Operating  Expenses  .97%. 

Fee  Waiver/Exp  Reimb  N/A. 

Total  After  Fee  Waiver/Exp  Reimb  .97%. 

EO/Large  Cap  Core  PLUS  Portfolio. 

Objective:  Capital  growth;  emphasize  risk-adjusted  returns  and 
managing  volatility 

Primary  Investments:  Equity  securities  of  large-cap  companies. 

Class  I A  &  IB. 

Management  fee  .50%. 

12b-1  fee  .25%. 

Other  expenses  .20%. 

Acquired  Fund  Fees  and  Expenses  .02%. 

Total  Annual  Operating  Expenses  .97%. 

Fee  Waiver/Exp  Reimb  N/A. 

Total  After  Fee  Waiver/Exp  Reimb  .97%. 

EO/Large  Cap  Core  PLUS  Portfolio. 

Objective:  Capital  growth;  emphasize  risk-adjusted  returns  and 
managing  volatility 

Primary  Investments:  Equity  securities  of  large-cap  companies. 

Class  lA  &  IB. 

Management  fee  .50%. 

12b-1  fee  .25%. 

Other  expenses  .20%. 

Acquired  Fund  Fees  and  Expenses  .02%. 

Total  Annual  Operating  Expenses  .97%. 

EO/Large  Cap  Growth  PLUS  Portfolio. 

Objective:  Capital  growth;  emphasize  risk-adjusted  returns  and 
managing  volatility. 

Primary  Investments:  Equity  securities  of  large-cap  growth  compa¬ 
nies. 

Class  lA  &  IB. 

Management  fee  .50%. 

12b-1  fee  .25%. 

Of  her  expenses  .18%. 

Acquired  Fund  Fees  and  Expenses  .02%. 

Total  Annual  Operating  Expenses  .95%. 

EO/Large  Cap  Growth  PLUS  Portfolio. 

Objective:  Capital  growth;  emphasize  risk-adjusted  returns  and 
managing  volatility. 

Primary  Investments:  Equity  securities  of  large-cap  growth  compa¬ 
nies. 

Class  lA  &  IB. 

Management  fee  .50%. 

12b-1  fee  .25%. 

Other  expenses  .18%. 

Acquired  Fund  Fees  and  Expenses  .02%. 

Total  Annual  Operating  Expenses  .95%. 

EO/Large  Cap  Growth  PLUS  Portfolio. 

Objective:  Capital  growth;  emphasize  risk-adjusted  returns  and 
managing  volatility. 

Primary  Investments:  Equity  securities  of  large-cap  growth  compa¬ 
nies. 

Class  I A  &  IB. 

Management  fee  .50%. 

12b-1  fee  .25%. 

Other  expenses  .18%. 

Acquired  Fund  Fees  and  Expenses  .02%. 

Total  Annual  Operating  Expenses  .95%. 

EO/Large  Cap  Growth  PLUS  Portfolio. 
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Sub 

No. 


13 . 


14 . 


15 . 


16 . 


17 . 


18 . 


Existing  portfolio 


Replacement  portfolio 


Objective:  Capital  growth  . 

Primary  Investments:  Equity  securities  of  growth  companies  . 

Class  IAS  IB . 

Management  fee  .65%  . 

12b-1  fee  .25%  . 

Other  expenses  .13%  . 

Acquired  Fund  Fees  and  Expenses  N/A  . 

Total  Annual  Operating  Expenses  1.03% . 

Multimanager  Aggressive  Equity  Portfolio  . 

Objective:  Capital  growth;  emphasize  risk-adjusted  returns  and 
managing  volatility. 

Primary  Investments:  Equity  securities  ot  large-cap  growth  compa¬ 
nies.. 

Class  IA&  IB . 

Management  fee  .57% . 

12b-1  fee  .25%  . 

Other  expenses  .18%  . 

Acquired  Fund  Fees  and  Expenses  N/A  . 

Total  Annual  Operating  Expenses  1.00% . 

EQ/BlackRock  Basic  Value  Equity  Portfolio  . 

Objective:  Capital  appreciation  and  secondarily,  income . 

Primary  Investments:  Equity  securities  of  large-cap  value  compa¬ 
nies. 

Class  lA  &  IB . 

Management  fee  .57% . 

12b-1  fee  .25%  . 

Other  expenses  .12%  . 

Total  Annual  Operating  Expenses  .94% . 

EO/Boston  Advisors  Equity  Income  Portfolio  . 

Objective:  Combination  of  growth  and  income  to  achieve  con¬ 
sistent  total  return. 

Primary  Investments:  Equity  securities  of  large-cap  value  compa¬ 
nies. 

Class  lA  &  IB . 

Management  fee  .75%  . 

12b-1  fee  .25%  . 

Other  expenses  .13%  . 

Total  Annual  Operating  Expenses  1.13% . 

Fee  Waiver/Exp  Reimb  -  .08%  . 

Total  After  Fee  Waiver/Exp  Reimb  1.05% . 

EO/JPMorgan  Value  Opportunities  Portfolio  . 

Objective:  Capital  appreciation  . 

Primary  Investments:  Equity  securities  of  large-  and  mid-cap  value 
companies. 

Class  lA  &  IB . 

Management  fee  .60%  . 

12b-1  fee  .25%  . 

Other  expenses  .  1 4%  . 

Total  Annual  Operating  Expenses  .99% . 

EOA/an  Kampen  Comstock  Portfolio . 

Objective:  Capital  growth  and  income  . 

Primary  Investments:  Equity  securities  of  value  companies  of  any 
capitalization  range. 

Class  lA  &  IB . 

Management  fee  .65%  . 

12b-1  fee  .25%  . 

Other  expenses  .13%  . 

Total  Annual  Operating  Expenses  1.03% . 

Fee  Waiver/Exp  Reimb  -  .03  . 

Total  After  Fee  Waiver/Exp  Reimb  1.00% . 

Multimanager  Large  Cap  Value  Portfolio . 

Objective:  Capital  growth;  emphasize  risk-adjusted  returns  and 
managing  volatility. 

Primary  Investments:  Equity  securities  of  U.S.  large-cap  value 
companies. 

Class  IA&  IB . 

Management  fee  .73%  . 

12b-1  fee  .25%  . 


Objective:  Capital  growth;  emphasize  risk-adjusted  returns  and 
managing  volatility. 

Primary  Investments:  Equity  securities  of  large-cap  growth  compa¬ 
nies. 

Class  lA  &  IB. 

Management  fee  .50%. 

12b-1  fee  .25%. 

Other  expenses  .18%. 

Acquired  Fund  Fees  and  Expenses  .02%. 

Total  Annual  Operating  Expenses  .95%. 

EO/Large  Cap  Growth  PLUS  Portfolio. 

Objective:  Capital  growth;  emphasize  risk-adjusted  returns  and 
managing  volatility 

Primary  Investments:  Equity  securities  of  large-cap  growth  compa¬ 
nies. 

Class  lA  &  IB. 

Management  fee  .50%. 

12b-1  fee  .25%. 

Other  expenses  .18%. 

Acquired  Fund  Fees  and  Expenses  .02%. 

Total  Annual  Operating  Expenses  .95%. 

EQ/Large  Cap  Value  PLUS  Portfolio. 

Objective:  Capital  growth;  emphasize  risk-adjusted  returns  and 
managing  volatility. 

Primary  Investments:  Equity  securities  of  large-cap  value  compa¬ 
nies. 

Class  lA  &  IB. 

Management  fee  .48%. 

12b-1  fee  .25%. 

Other  expenses  .17%. 

Total  Annual  Operating  Expenses  .90%. 

EO/Large  Cap  Value  PLUS  Portfolio. 

Objective:  Capital  growth;  emphasize  risk-adjusted  returns  and 
managing  volatility. 

Primary  Investments:  Equity  securities  of  large-cap  value  compa¬ 
nies. 

Class  lA  &  IB. 

Management  fee  .48%. 

12b-1  fee  .25%, 

I  Other  expenses  .17%. 

Total  Annual  Operating  Expenses  .90%. 

Fee  Waiver/Exp  Reimb  N/A. 

Total  After  Fee  Waiver/Exp  Reimb  .90%. 

EQ/Large  Cap  Value  PLUS  Portfolio. 

Objective:  Capital  growth;  emphasize  risk-adjusted  returns  and 
managing  volatility. 

Primary  Investments:  Equity  securities  of  large-cap  value  compa¬ 
nies. 

Class  lA  &  IB. 

Management  fee  .48%. 

1 2b-1  fee  .25%. 

Other  expenses  .17%. 

Total  Annual  Operating  Expenses  .90%. 

EQ/Large  Cap  Value  PLUS  Portfolio. 

Objective:  Capital  growth;  emphasize  risk-adjusted  returns  and 
managing  volatility. 

Primary  Investments:  Equity  securities  of  large-cap  value  compa¬ 
nies. 

Class  I A  &  IB. 

Management  fee  .48%. 

12b-1  fee  .25%. 

Other  expenses  .17%. 

Total  Annual  Operating  Expenses  .90%. 

Fee  Waiver/Exp  Reimb  N/A. 

Total  After  Fee  Waiver/Exp  Reimb  .90%. 

EO/Large  Cap  Value  PLUS  Portfolio 

Objective:  Capital  growth;  emphasize  risk-adjusted  returns  and 
managing  volatility. 

Primary  Investments:  Equity  securities  of  large-cap  value  compa¬ 
nies. 

Class  I  A  &  IB. 

Management  fee  .48%. 

12b-1  fee  .25%. 
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Other  expenses  .18%  . 

Other  expenses  .17%. 

Total  Annual  Operating  Expenses  1.16% . 

Total  Annual  Operating  Expenses  .90%. 

19 . 

Multimanager  Mid  Cap  Growth  Portfotio . 

AXA  Tactical  Manager  400  Portfolio. 

Objective:  Capital  growth;  emphasize  risk-adjusted  returns  and 

Objective:  Capital  growth;  emphasize  risk-adjusted  returns  and 

managing  volatility. 

managing  volatility. 

Primary  Investments:  Equity  securities  of  mid-cap  growth  compa- 

Primary  Investments:  Equity  securities  of  mid-cap  companies. 

Class  lA  &  IB . 

Class  lA  &  IB. 

Management  fee  .80%  . 

Management  fee  .45%. 

12b-1  fee  .25%  . 

12b-1  fee  .25%. 

Other  expenses  .21%  . 

Other  expenses  .27%. 

Total  Annual  Operating  Expenses  1.26% . 

Total  Annual  Operating  Expenses  .97%. 

Fee  Waiver/Exp  Reimb  N/A  . 

Fee  Waiver/Exp  Reimb  -  .02. 

Total  After  Fee  Waiver/Exp  Reimb  1.26% . 

Total  After  Fee  Waiver/Exp  Reimb  .95%. 

20 . 

Multimanager  Mid  Cap  Value  Portfolio  . 

EO/Mid  Cap  Value  PLUS  Portfolio. 

Objective:  Capital  growth;  emphasize  risk-adjusted  returns  and 

Objective:  Capital  growth;  emphasize  risk-adjusted  returns  and 

managing  volatility. 

managing  volatility. 

Primary  Investments:  Equity  securities  of  U.S.  mid-cap  value  com- 

Primary  Investments:  Equity  securities  of  mid-cap  value  compa- 

panies. 

nies. 

Class  lA  &  IB . 

Class  lA  &  IB. 

Management  tee  .80%  . 

Management  fee  .55%. 

12b-1  fee  .25%  . 

12b-1  fee  .25%. 

Other  expenses  .19%  . 

Other  expenses  .18%. 

Acquired  Fund  Fees  N/A  . 

Acquired  Fund  Fees.03%. 

Total  Annual  Portfolio  Operating  Expenses  1.24%  . 

Total  Annual  Portfolio  Operating  Expenses  1.01%. 

21 . 

Multimanager  Small  Cap  Growth  Portfolio  . 

AXA  Tactical  Manager  2000  Portfolio. 

Objective:  Capital  growth;  emphasize  risk-adjusted  returns  and 

Objective:  Capital  growth;  emphasize  risk-adjusted  returns  and 

managing  volatility. 

managing  volatility. 

Primary  Investments:  Equity  securities  of  U.S.  small-cap  growth 
companies. 

Primary  Investments:  Equity  securities  of  small-cap  companies. 

Class  IA&  IB . 

Class  lA  &  IB. 

Management  fee  .85%  . 

Management  fee  .45%. 

12b-1  fee  .25%  . 

12b-1  fee  .25%. 

Other  expenses  .18%  . 

Other  expenses  .25%. 

Total  Annual  Operating  Expenses  1.28% . 

Total  Annual  Operating  Expenses  .95%. 

22 . 

Multimanager  Small  Cap  Value  Portfolio . 

AXA  Tactical  Manager  2000  Portfolio. 

Objective:  Capital  growth;  emphasize  risk-adjusted  returns  and 

Objective:  Capital  growth;  emphasize  risk-adjusted  returns  and 

managing  volatility. 

managing  volatility. 

Primary  Investments:  Equity  securities  of  U.S.  small-cap  value 
companies. 

Primary  Investments:  Equity  securities  of  small-cap  companies. 

Class  lA  &  IB . 

Class  lA  &  IB. 

Management  fee  .85%  . 

Management  fee  .45%. 

12b-1  fee  .25%  . 

12b-1  fee  .25%. 

Other  expenses  .18%  . 

Other  expenses  .25%. 

Total  Annual  Operating  Expenses  1.28% . 

Total  Annual  Operating  Expenses  .95%. 

23 . 

EQ/Global  Bond  PLUS  Portfolio  . 

EQ/Core  Bond  Index  Portfolio. 

Objective:  Growth  and  current  income  . 

Objective:  Approximate  total  return  performance  of  the  Barclays 

Capital  Intermediate  U.S.  Government  Credit  Index. 

Primary  Investments:  Investment-grade  debt  securities  of  U.S.  and 

Primary  Investments:  Certain  U.S.  Treasury  and  government  re- 

foreign  issuers. 

lated,  corporate,  credit  and  agency  fixed  rate  securities. 

Class  lA  &  IB . 

Class  lA  &  IB. 

Management  fee  .55%  . 

Management  fee  .35%. 

12b-1  fee  .25%  . 

1 2b-1  fee  .25%. 

Other  expenses  .19%  . 

Other  expenses  .12%. 

Total  Annual  Portfolio  Operating  Expenses  .99%  . 

Total  Annual  Portfolio  Operating  Expenses  .72%. 

24 . 

Multimanager  Multi-Sector  Bond  Portfolio  . 

EQ/Core  Bond  Index  Portfolio. 

Objective:  Fligh  total  return  through  a  combination  of  current  in- 

Objective:  Approximate  total  return  performance  of  the  Barclays 

come  and  capital  appreciation. 

Capital  Intermediate  U.S.  Government  Credit  Index. 

Primary  Investments:  Diversified  mix  of  investment  grade  bonds  ... 

Primary  Investments:  Certain  U.S.  Treasury  and  government  re¬ 
lated,  corporate,  credit  and  agency  fixed  rate  securities. 

Class  A  &  B . 

Class  lA  &  IB. 

Management  fee  .52%  . 

Management  fee  .35%. 

12b-1  fee  .25%  . 

12b-1  fee  .25%. 

Other  expenses  .17%  . 

Other  expenses  .12%. 

Total  Annual  Operating  Expenses  .94% . 

Total  Annual  Portfolio  Operating  Expenses  .72%. 

25 . 

Multimanager  Core  Bond  Portfolio . 

EO/Ouality  Bond  PLUS  Portfolio. 

Objective:  Balance  of  high  current  income  and  capital  appreciation 

Objective:  Fligh  current  income  consistent  with  moderate  risk  to 
capital. 

Primary  Investments:  Investment  grade  bonds;  U.S.  government 

Primary  Investments:  Investment-grade  debt  securities  of  govern- 

and  corporate  debt  securities. 

ment,  corporate  and  agency  mortgage-  and  asset-backed  secu¬ 
rities. 

Class  A  &  B . 

Class  lA  &  IB. 

Management  fee  .52% .  I  Management  fee  .40%. 
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26. 


I 


12b-1  fee  .25%  . 

Other  expenses  .17%  . 

Acquired  Fund  Fees  and  Expenses  N/A 
Total  Annual  Operating  Expenses  .94% 


EO/PIMCO  Ultra  Short  Bond  Portfolio . 

Objective:  Generate  a  return  in  excess  of  traditional  money  market 
products. 

Primary  Investments:  Diversified  portfolio  of  fixed  income  instru¬ 
ments  of  varying  maturities  and  financial  instruments  that  derive 
their  value  from  such  securities. 

Class  IA&  IB . 

Management  fee  .46%  . 

12b-1  fee  .25%  . 

Other  expenses  .12%  . 

Total  Annual  Operating  Expenses  .83% . 


12b-1  fee  .25%. 

Other  expenses  .19%. 

Acquired  Fund  Fees  and  Expenses  .41%’. 

Total  Annual  Operating  Expenses  1.25%. 

Fee  Waiver/Exp  Reimb  -  .40. 

Total  After  Fee  Waiver/Exp  Reimb  .85%. 

EO/AllianceBernstein  Short  Duration  Government  Bond  Portfolio. 
Objective:  Balance  of  current  income  and  capital  appreciation. 

Primary  Investments:  Debt  securities  issued  by  the  U.S.  Govern¬ 
ment  and  its  agencies  and  instrumentalities  and  financial  instru¬ 
ments  that  derive  their  value  from  such  securities. 

Class  lA  &  IB. 

Management  fee  .45%. 

12b-1  fee  .25%. 

Other  expenses  .13%. 

Total  Annual  Operating  Expenses  .83%. 


12.  Tlie  Sul)stituti()n  Applicants  .state 
that  the  principal  purposes  of  the 
Substitutions  are:  (1)  To  stnuunliue  and 
simplify  the  iuve.stiueut  liue-u])  that  is 
available  to  Contract  owners  umhir  the 
affected  contracts:  (2)  to  ])rovide 
Replacement  Portfolios  with  similar 
j)rincipal  risks  and  strategies  to  their 
r(!spective  Fxisting  Portfolios,  but  with 
lower  volatility  and  better  risk-adjusted 
returns;  (.3)  to  provide  K(!])lacement 
Portfolios  with  the  same  or  lower  net 
operating  expenses:  and  (4)  to  provide 
Contract  owners  with  an  ojrportunity  to 
continue  their  investment  in  a 
substantially  similar  Portfolio  without 
int(!rruption  or  cost  to  them:  (5)  to 
reduce  costs  and  enhance  risk 
manag(!ni(mt. 

1.3.  Hy  supphmients  to  the 
prospectuses  for  the  Contracts  and 
Sjjparate  Accounts,  which  will  be 
delivered  to  Contract  owners  at  lea.st 
thirty  (30)  days  before  the  jiroposed 
Substitutions.  AXA  Equitable  will  notify 
all  Contract  owners  of  its  intention  to 
take  the  necessary  actions,  including 
seeking  the  order  recjue.sted  hv  this 
Application,  to  substitute  shares  of  each 
Replacement  Portfolio  for  the 
corresponding  Existing  Portfolio  as 
described  herein.  The  supplements  will 
advise  Contract  owners  that  from  the 
date  of  the  supplement  until  the  date  of 
the  proposed  Substitutions 
("Substitution  Date"),  Contract  owners 
are  pminitted  to  make  transfers  of 
Contract  value  (or  annuity  unit  valm;) 
out  of  an  Exi.sting  Portfolio  subaccount 
to  OIK!  or  more  other  subaccounts 
without  the  transfers  (or  (ixchanges) 
Ixiing  treated  as  oiu!  of  a  limited  number 
of  pcirmitted  transfers  (or  exchanges)  or 
a  limited  number  of  transfers  (or 


■TIk!  portinn  dI  tin;  iictiuirod  liiiid  lc(!s  and 
nxpnnsns  altriinilaldn  In  the  inana^oinonl  I(M!S  ol  llit! 
lindorlyili};  limds  is 


exchanges)  permitted  without  a  transfer 
charge,  to  the  extent  any  transfer 
limitations  or  charges  are  ajiplicahle 
und(!r  the  Contract.  Tlu!  supphiinents 
also  will  inform  Contract  owners  that 
AXA  Equitable  will  not  exercise  any 
rights  reserved  under  any  Contract  to 
impo.se  additional  restrictions  on 
translers  until  at  hxist  30  davs  after  the 
projiosed  Substitutions.  The 
supphiinent  akso  will  advisi!  Contract 
owiKiis  how  to  instruct  AXA  Eciuitahle. 
if  so  desinid  in  light  of  the  jiroposed 
Substitutions,  to  reallocate  Contract 
value  from  au  Existing  Portfolio 
subaccount  to  any  otluir  .sul)at:count 
available  for  investment  und(!r  their 
Contracts.  In  addition,  the  sui)])lements 
will  advise  Contract  owners  that  anv 
Contract  vahu!  remaining  in  an  Existing 
Portfolio  suhac:count  on  the  Substitution 
Date  will  be  transferred  to  the 
corresponding  Replacement  Portfolio 
subaccount  and  that  the  jiroposed 
Substitutions  will  take  place  at  relative 
net  as.set  value.  The  siqiplements  will 
also  advise  Contract  owners  that  for  at 
least  30  days  following  the  jiroposed 
Suh.stitutions.  AXA  Eipiitahle  will 
|)ermit  Contract  owners  to  mak(! 
transfers  of  Ctmtract  value  (or  annuity 
unit  value)  out  of  a  Replat;ement 
Portfolio  subaccount  to  one  or  more 
oth(!r  subaccounts  without  the  transfers 
(or  exchanges)  Ixiing  treated  as  one  of  a 
limited  number  of  ])ermitted  transfers 
(or  (ixchanges)  or  a  limited  number  of 
transfers  (or  exchanges)  ])ermitted 
without  a  transfer  charge!,  to  the  (!xtent 
any  transfer  limitations  or  charges  arc! 
apiilicahle  und(!r  the  Contract.  AXA 
lM|uitabh!  also  will  .send  Contrac:! 
owners  prosi)(!ctu.si!s  for  the 
R(!placement  Portfolios  jirior  to  the 
Substitutions. 

14.  The  Substitution  Apjibcants  will 
.send  the  ajiiiropriate  pro.sp(!ctus 
supplement  (or  other  notice,  in  the  case 


of  Contracts  no  longer  actively  marketed 
and  for  which  there  are  a  relatively 
small  numb(!r  of  (!xi.sting  Contract 
owmns),  containing  this  di.sclosurc!  to 
all  (!xi.sting  Contract  owners. 

Pros])(!ctive  purcha.sers  and  new 
purchasers  of  ("ontracts  will  be  provided 
with  a  Contract  prospectus  and  tlu! 
.sup])lement  containing  di.sclosure 
r(!garding  the  i)ro])o.sed  .Substitutions,  as 
well  as  pros|)(!ctu.ses  and  siqiplements 
for  the  R(!placem(!nt  Portfolios.  The 
Contract  pro.sp(!ctus  and  su])])lement, 
and  the  ])ros])(!ctu.s(!s  and  .su])])l(!nu!nt.s 
for  the  R(!placement  Portfolios  will  hc! 
deliven!d  to  |mrcha.ser.s  of  new 
Contrac:ts  in  ac.cordanc:{!  with  all 
applicable  l(!gal  nupiirements. 

15.  In  addition  to  the  pros))c!ctu.s 
.supplem(!nt.s  distributed  to  Contract 
own(!rs.  within  five  business  days  afl(!r 
the  .Substitution  Date!.  Contract  owners 
will  he  sent  a  writtem  notice  of  tlu! 
Substitutions  iid'orming  tlK!m  that  the 
.Substitutions  were  carried  out  and  that 
they  may  transfer  all  Contract  value  or 
cash  value  under  a  Contract  in  a 
subaccount  inve.sted  in  a  Re])lacement 
Portfolio  on  the  date!  of  the  notice  to  one 
or  more  other  subaccounts  available 
under  their  Contract  at  no  co.st  and 
without  r(!gard  to  the  usual  limit  on  the 
fre(pu!iu;y  of  transfers  among  th(! 
variable  investment  ojitions,  to  the 
extent  any  transfer  limitations  or 
charges  are  ajiplicahle  under  the 
Contract.  The  notice!  will  also  reitinate 
that  (other  than  with  r(!.spect  to 
inqihanenting  polici(!s  and  procedures 
d(!.signed  to  ])revent  disruptive  transfers 
and  other  market  timing  activity)  AXA 
I'^epiilahle  will  not  exercise  any  rights 
re.s(!rv(!d  by  it  under  tlu!  Contracts  to 
impose  additional  restrictions  on 
transfers  or,  to  the  extent  transfer 
charges  apjily  to  a  Contract,  to  im])ose 
any  charges  on  transfers  until  at  least  30 
days  after  the  .Substitution  Date.  AXA 
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luiiiitaljUi  will  also  send  each  Contract 
owner  a  current  |)ros])ectiis  for  the 
Replacinnent  Portfolios  if  they  have  not 
|)revionsly  received  a  ciirrcMit  version. 

1().  AX  A  Ecinitahh;  also  is  seeking 
a])])roval  of  the  projjosed  Snhstitntions 
from  any  state;  insurance  ri;gnlators 
whose;  appre)V<il  may  he;  ne;e;e;ssiirv  e)r 
;i])])re)])riiite. 

17.  The;  pre)pe)se;el  .Snh.stitntie)ns  will 
take  plae.e  <it  re;lative  ne;t  ei.sset  Viilne 
dete;rmine;el  e)n  the;  Snhstitntie)n  Date 
pursuant  te;  Se;e:tie)n  22  e)f  the;  1940  Ae:t 
anel  Rule  22e;-l  tlu;re;nnder  with  ne; 
eliange  in  the;  ame)imt  eif  any  (iontrae:t 
envner's  (iontrael  value.  e:ash  value,  or 
eleath  benefit  ea'  in  the;  de)llar  value  e)f 
his  e)r  her  inve;stment  in  the  Separate 
Ae:e;onnts.  Likewise,  anv  guarante;eel 
living  e)r  eleath  he;ne;fits  whe)se 
ele;te;rmlnation  elepenels  u])e)n  the; 
(k)ntract  value,  ca.sh  value,  e)r  et(;atli 
benefit  will  not  change;  as  a  re;sult  of  the; 
Suhstitutie)ns. 

18.  The  pre)j)e)se;el  Suh.stitntiems  will 
he;  effected  by  re;eleeming  shares  e)f  e;ach 
I’Nisting  Pe)rtfe)lie)  in  e:ash  anel/e)r  in-kinel 
eai  the  Suhstitntiem  Date  at  their  net 
asse;t  value  anel  using  the;  pre)e:ee;els  of 
the).se  re;eli;mptions  te;  pure;h;i.se  sh.ires  e)f 
e;ae:h  c,e)rre;spe)neling  Re;])l!ie:eane;nt 
Pe)rtfe)lie)  at  their  ne;t  as.se;t  value  eai  the; 
siiine  elate.  All  in-kinel  re;ele;m|)tie)ns  will 
he;  e;fie;e:te;el  in  iie:e;e)rel!me'.e;  with  the 
e:e)nelitie)ns  se;t  fe)rlh  in  the:  ne)-<ie;tion 
lette;r  issued  hv  the;  stiiff  e)f  the 
Ceanmi.ssion  te;  Si^natiiw  Findiicial 
(jroiip,  Inc.  (pul).  Aviul.  De;e:.  28,  lOttO). 

19.  Ceentnict  e)wners  will  not  ineair 
any  fee;s  eu'  e;harge;s  <is  a  re;sult  e)f  the 
pre)pe).se;el  Suhstitutienis.  neer  will  their 
rights  e)r  insunmea;  he;nefits  e)r  AXA 
lujuitahle's  e)l)ligatie)ns  uneler  the; 
Ce)ntrae;ts  he  altereel  in  emy  way.  All 
exj)en.ses  incurred  in  connection  with 
the  pre)pose;d  Substitutions,  inclueling 
any  hre)ke;rage,  legal,  accounting,  and 
other  fee;s  and  expense:s,  will  he  paid  bv 
AXA  Eepiitahle.  In  aelditie)n,  the 
pre)j)o.sed  Substitutions  will  not  impose 
any  tax  lial)ility  on  Contract  owners. 

The  pre)pe)seel  Suh.stitntienis  will  ne)t 
eamse  the  Contract  fe;es  and  charge;s 
cairrently  l)e;ing  paiel  by  ('ontrae:t  e)wne;rs 
te)  he;  greater  after  the;  Sid)stitntions  thiin 
l)e:fe)re:  the;  Suhstitutieens;  iill  Ce)ntract- 
le;ve;l  fe:e:s  will  remain  the  same  ;dter  the; 
Snl)stitutie)ns.  In  aelelition.  l)e;e;ause;  the: 
Substitutions  will  ne)t  he;  tre;ate;el  <is  ei 
transfer  fe)r  purpe)se;s  e)f  asse;ssing 
transfer  chargi;s  eer  ea)mputing  the; 
numl)e;r  of  ])e;rmi.ssil)le;  transfe:rs  nnele;r 
the;  Ca)ntrae;ts.  ne)  fe;e;s  will  he;  e:harge;d  e)n 
the;  tran.sfers  made:  at  the  time  of  the 
Sul)stitutie)ns,  te)  the;  extent  any  transfer 
Iimitatie)ns  e)r  ediarges  are;  applicable 
uneler  the  C.ontracts. 

20.  It  is  antieapateel  that  the  te)tal 
cuinual  eepereeting  e;xj)ense;  ratio,  taking 


inte)  ae:(a)unt  fe;e  waivers  anel 
reimbursements,  fe)r  e;ae:h  class  e)f  share;.s 
e)f  e;ae;h  Re;|)l;iea;me;nt  I’ortlblie)  will  he; 
the;  same;  ;is  e)r  le)wer  th:m  that  e)f  the; 
ce)rre;spe)neling  ed.iss  e)f  share;s  e)f  the: 
ea)rre;sj)e)neling  Existing  Pe)rtfe)lie) 
immeeliiitely  afte;r  the;  .Sul)stitutie)n. 
Aeaaerelingly,  the;  Sid)stitutie)n  will 
l)e;nefit  (a)ntr;ie:t  eewners  by  le)we;ring,  e)r 
at  least  niiuntaining,  the;  total  annual 
e)pe;niting  e;xpe;nse;  ratie),  taking  inte) 
ae:e:e)nnt  fee;  waive;rs  anel 
reimbursements.  Te)  ensure;  that  the).se; 
wlu)  were;  (ie)ntrae:t  e)wne;rs  e)n  the;  ekite 
e)f  the;  pre)pe)se;ei  Suhstitutie)])  eh)  ne)t 
iueair  higher  e;xpe;nse;s  fe)r  a  |)e;rie)el  e)f 
twe)  ye;ars  after  the;  Suhstitutieen,  AXA 
Eeputithle;  will  reimburse,  e)n  the  last 
business  elay  e)f  e;ae:h  fise:al  perioel  (ne)t 
te)  e;xe:e;e;el  a  fi.sead  epiarter)  elnring  the; 
twe)  ye;ars  fe)lle)wing  the;  elate  e)f  the; 
])re)])e)se:el  Substitution,  the;  sul)iie:e;ounts 
investing  in  the  Replae.enient  Pe)rtfe)lie) 
sne:h  that  the;  sum  of  the;  Repl;ie;e:me;nt 
Portfoliee's  te)tal  annual  e)])e;rating 
expense;  nitie),  taking  inte)  ae:e:e)unt  any 
e;x])e;nse;  waivers  e)r  reimhnr.sements, 

<mel  sul)ace:e)nnt  e;xpe;nse;  nitie)  (asse;t- 
ha.se;el  fe;e;s  ;mel  e:hiirge;s  ele;elue:te;el  e)n  a 
ehiily  heisis  fre)m  sul)ae:e:e)unt  asse;ts  anel 
re;fle;e:te;el  in  the:  e:ale:ulatie)ns  e)f 
sul)iie;e:e)unt  unit  vedue;)  fe)r  sue:h  pe;rie)el 
will  ne)t  e;xe:e;e;el,  e)n  an  annualizeel  beisis, 
the;  sum  e)f  the:  Existing  Peertlbliee's  te)t<d 
cinnual  e)])e;rating  e;x|)e;nse;  nitie),  teiking 
into  ;ie:e:e)unt  any  e;x])e;n,se;  w;iive;rs  e)r 
re;imhur.se:me;nts,  anel  suhaexiounl 
expense;  ratio  fe)r  iise;al  ye;ar  2012.  In 
aelelitie)!),  for  twe;nty-fe)ur  me)nths 
following  the;  elate  e)f  the;  ])re)pe)se;el 
suhstitutieens,  AXA  Eepiitahle;  will  ne)t 
incre;ase  asse;t-l)ase;el  fee;s  eir  ediarges  feir 
Ce)ntrae:ts  that  are;  in  forex;  on  the;  eleite 
e)f  the;  ])re)pe)se;el  Suhstitntiem. 

21.  With  respe;e:t  to  Substitution  25 
substituting  shares  of  the  EQ/Quality 
Bonel  PLUS  Peirtfolio  for  share;s  e)f  the; 
Multimaneiger  Core;  Bonel  Portfolio,  if 
the;  management  fe;e;s  attrihntahle;  te)  the 
unele;rlying  funels  in  whiedi  the  EQ/ 
Quality  Bonel  PLUS  Portfolie)  inve;sts  are; 
inedueleel  with  the  EQ/Qnalitv  Beenel 
PLUS  Pe)rtfe)lie)'s  management  fee,  then 
the;  management  fee;  j)his  12l)-l  fee;  e)f 
the;  EQ/Quality  Beenel  PLUS  Portfolie) 
may  be;  highe;r  than  the;  maneigement  fe;e; 
l)his  12l)-l  fe;e;  e)f  the;  Multiman:ige;r  Ceere; 
Be)nel  Pe)rtfe)lie).  Te)  ensure;  theit  the).se; 
Ce)ntrae;t  owne;rs  with  sul)ace:e)unt  a.ssets 
inve:ste;el  in  the;  Multimaniiger  ('.ore;  Bonel 
Pe)rtfe)lie)  e)n  the;  elate;  e)f  the;  pre)pe)se;el 
.Suhstitutie)!!  elo  not  ineair  higher 
ex])e;nse;s,  AXA  Eepiitahle  will 
reimhur.se,  em  the;  last  business  eleiy  e)f 
e;ae:h  fise:al  pe;rioel  (not  tei  e;xea;e;el  a  fi.seail 
epiarter)  for  the;  life;  eif  e;ae;h  sue:h 
Ca)ntrae:t,  the:  suhaeaamnts  inve;,sting  in 
the  EQ/Quality  Bemel  PLUS  Portfolio  as 


a  re;sult  of  the;  .Suhstitntiem.  suedi  that 
the;  sum  e)f  the  EQ/Quality  Bemel  PI.U.S 
Portfolio’s  total  annual  ope;rating 
e;x])e;n.se;  nitio,  taking  into  eieaamnt  anv 
e:xpe;n,se;  waive;rs  eir  reimlmrseanents, 
anel  suhaeaamnt  expen.se;  ratie)  (;i.s.se;t- 
hiiseel  fe;e;s  ;mel  charges  ele;elue;te;el  e)n  a 
ehiily  basis  from  snhaeaamnt  assets  anel 
reifleeiteel  in  the;  eaileailations  eif 
subiieaamnt  unit  value)  feir  siie.h  pe;rioel 
will  not  e;xce;e;el.  on  an  iinnualizeel  basis, 
the;  Slim  of  the;  Mnltimanager  (ieire  Bemel 
Peirtfolio's  teital  annual  eiperating 
e;xpe;nse;  ratie).  taking  inte)  ae:e:e)unt  any 
e;x])e;n.se;  waive;rs  e)r  re;iml)urse;me;nts, 
anel  suhai:ce)unt  expense  ratio  fe)r  fisexil 
year  2012.  In  aelelition,  for  the;  life;  e)f 
e;ae:h  sue;h  Ck)ntrae:t,  AXA  Eepiitahle  will 
not  ineaease  the;  asse;t-l)a.se;el  fees  anel 
enlarges  for  affe;e:teel  (k)ntrae;ts  that  are;  in 
forex;  on  the:  elate  of  the  proposeel 
.Substitution. 

Legal  Analysis  and  Conditions 

Section  2(i(cj  Relief 

1.  The;  .Suhstitntiem  A])])lie:ants 
re;epie;st  that  the;  Commission  issue  an 
oreler  pursuant  to  .Se;e:tie)n  2()(e:)  of  the; 
1940  Ae:t  ajiproving  the;  propei.seel 
.Suhstitntiems.  .Se;i;tie)n  20(e;)  eif  the;  Ae:t 
re;e]uire;s  the;  ele;j)e)site)r  eif  <i  re;gi.ste;re;el 
unit  inve;stme;nt  trust  heilelingthe; 
.se;e:uritie;s  eif  a  single;  l,ssue;r  tei  obtain 
(xmimi.ssiem  ap])re)V<il  l)e;fe)re; 
substituting  the;  .seexirities  helel  hv  the; 
trust. 

2.  The;  .Suhstitntiem  Ajipliexmts  heive; 
re;se:rve;el  the  right  uneler  the;  ('.e)ntrae:t.s  tei 
substitute  share:s  of  aneither  unelerlying 
inve;.stme;nt  option  feir  one;  eif  the;  cxirrent 
unelerlying  inve;stment  ojitions  e)ffe;re;el 
cis  a  funeling  optiem  uneler  the;  Contracts. 
The;  pre)spe;e;tuse;s  for  the  (x)ntrae:ts  anel 
the:  .Separate;  Aex:ounts  cemtain 
appropriate;  elisedeisure;  of  this  right. 

3.  The;  .Suhstitntiem  Appliexmts 
represent  tluit  the  propo.seel 
.Suhstitntiems  will  protect  the  Ce)ntrae:t 
owners  who  have;  alloexiteel  Contrae;t 
value  te)  the;  Existing  Portfeilio  by:  (1) 
Preivieling  an  unele;rlying  inve;stme;nt 
ojitiem  feir  subaexxnmts  inve;ste;el  in  the; 
Existing  Peirtfeiliei  that  is  suffiedentlv 
similar  tei,  einel  in  manv  exi.ses 
suhstemtially  similar  to,  the;  Existing 
Peirtfeilie);  (2)  ge:ne;nilly  preivieling  sue:h 
(x)ntrae;t  eiwners  with  simpler  eli.sedosnre; 
eleieuunents;  <mel  (.3)  jireivieling  sue:h 
Ce)ntnie:t  eiwneirs  with  iin  inve;stme;nt 
eiptiem  that  wonlel  hiive  teital  eijieniting 
e;xpe;n.se;s  afte;r  the;  .Suhstitntiem  that  are; 
leiwer  than  eir  e;epial  to  the;  exirrent 
investment  eiptiem. 

4.  'I’lie  .Snhstitutiem  Appliexmts 
genenillv  submit  that  the;  preipeiseel 
.Substitutions  meet  the;  stemelarels  that 
the:  (xmnnissiem  anel  its  staff  have 
ajiplieel  tei  similar  substitutions  theit  the 
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(Commission  previously  lias  approvtul. 
The  .Suhstitution  Ajiplieants  also  submit 
that  the  projiosed  Suhstitutious  an;  not 
of  the  type  that  Section  2(j((:)  was 
designed  to  prevent.  Unlike  traditional 
unit  inve.stment  trusts  where  a  de|)ositor 
could  only  snhstiliite  investment 
securities  in  a  manner  that  |)ennanently 
affected  all  the  inviistors  in  tlu;  trust,  the 
(Contracts  provide  each  (Contract  owner 
with  the  right  to  exerci.se  his  or  her  own 
judgment,  and  transfer  (Contract  values 
and  cash  values  into  and  among  other 
inviistment  options  available  to  U.ontract 
owners  under  their  (Contracts. 
Additionally,  the  jiropo.sed 
.Suhstitutious  will  not  reduce  in  any 
manner  the  nature  or  (pialitv  of  the 
available  investment  options.  As  such, 
investments  in  any  of  the  ReplaceiiKmt 
Portfolios  may  he  tem|)orary 
investments  for  (Contract  owners  as  each 
(Contract  owner  mav  exerci.se  his  or  her 
own  judgment  as  to  the  most 
apjiropriate  investimmt  alternative 
available.  In  this  regard,  the  ])roj)o.sed 
.Substitutions  nitain  for  (Contract  owners 
the  investment  Ilexihilitv  that  is  a 
central  feature  of  tin*  (Contracts. 
Moreover,  the  .Substitution  Applicants 
will  offer  (Contract  owners  the 
o|)portunity  to  transfer  amounts  out  of 
the  affected  subaccounts  without  any 
cost  or  other  penaltv  (otluir  than  tho.se 
iKice.ssarv  to  implenumt  policies  and 
prociulunis  designed  to  pnwent 
disruptive!  transfer  and  other  market 
timing  activity)  that  may  otluii  wise!  have 
lM!en  impo.sed  fora  p(!riod  beginning  on 
tin*  date  of  the  supplemeint  notifying 
(Contract  owners  of  the  |)ropo.se(l 
Substitutions  (which  supphanent  will 
b(!  delivered  to  (Contract  owners  at  least 
thirty  (30)  days  before  the  .Suhstitutious) 
and  e:nding  no  earliiir  than  thirty  (30) 
days  after  the  .Substitutions.  The 
proposed  .Suh.stitutions.  thendore.  will 
not  result  in  the  tv|)e  of  co.stly  forced 
nidemption  that  .Section  2()(c)  was 
designed  to  pn!vent. 

.5.  The  ])ropo.sed  .Substitutions  akso  are 
unlike  the  type  of  substitution  that 
.Section  2(j(c)  was  (hisigiu'd  to  ])revent  in 
that  by  purchasing  a  (Contract.  (Contract 
owners  .select  much  more  than  a 
particular  underlying  fund  in  which  to 
invest  their  (Contract  valiuis;  thev  also 
s(!lect  the  specific  type  of  insurance 
coverage  ofhired  bv  the  .Substitution 
Ap|)licants  under  tlu!  ap|)licai)l(! 
(Contract,  as  wcill  as  numerous  other 
rights  and  privileg(!s  .s(!t  forth  in  the 
(Contract.  (Contract  owners  also  mav 
hav(!  considered  AXA  l•C(|uital)le’s  size, 
linancial  condition,  and  its  reputation 
for  s(!rvice  in  selecting  their  (Contract. 
These  factors  will  not  change  as  a  result 
of  the  propo.sed  .Suh.stitutions.  nor  will 


the  annuity,  life  or  tax  heiuifits  affordcui 
under  the  (Contracts  luild  by  any  of  the 
aff(!ct(!d  (Contract  owmirs. 

().  AXA  l'C(|uitahle  will  reimhurse.  on 
the  last  husine.ss  day  of  each  fiscal 
|){!riod  (not  to  iixceed  a  fiscal  (|uarter) 
(luring  the  two  years  following  tlu!  date 
of  the  proposed  .Substitution,  the 
subaccounts  inv(!.sting  in  the 
Replacement  Portfolio  such  that  the  sum 
of  the  Re|)lacem(!nt  Portfolio’s  total 
annual  operating  (!xpense  ratio,  taking 
into  account  any  expiiii.se  waivers  or 
rciimhur.sciinents.  and  snhaccount 
exi)(!n.se  ratio  (asset-bastul  huis  and 
charg(!.s  deducted  on  a  dailv  basis  from 
subaccount  a.ssets  and  reflected  in  the 
calculations  of  subaccount  unit  value) 
for  such  period  will  not  exceed,  on  an 
annualized  basis,  the  sum  of  the 
Existing  Portfolio's  total  annual 
operating  expense  ratio,  taking  into 
account  any  ex])(!n.s(!  waivers  or 
reimbursements,  and  snhacconnt 
(expense  ratio  for  fiscal  year  2012.  In 
addition,  for  twenty-four  months 
following  th(!  date  of  the  |)rop()S(!(l 
substitutions,  AXA  lupiitahle  will  not 
increase  as.s(!t-hase(l  fe(!s  or  charges  for 
(Contracts  that  are  in  force  on  tlu!  date 
of  the  propo.sed  .Substitution. 

7.  AXA  l’C(]uitahle  will  niimhurse,  on 
the  last  husimess  dav  of  each  fiscal 
period  (not  to  (ixceed  a  fiscal  (piarter)  for 
the  lif(!  of  (!ach  such  (Contract,  the 
snhaccounts  investing  in  the  I'CQ/Qualitv 
bond  PLUS  Portfolio  as  a  result  of  tlu! 
.Substitution,  such  that  the  sum  of  the 
I'CQ/Quality  bond  PbU.S  Portfolio’s  total 
annual  ()p(!rating  (!xpense  ratio,  taking 
into  account  any  expense  waivers  or 
reimbnrsenuints,  and  suhaccoimt 
expense  ratio  (ass(!t-ha,s(!(l  hies  and 
(;harg(!.s  deducted  on  a  daily  basis  from 
subaccount  a.ssets  and  reflected  in  the 
calcnlations  of  subaccount  unit  value) 
for  such  p(!rio(l  will  not  exccied.  on  an 
annualized  basis,  the  sum  of  the 
Multimanager  (Cor(!  bond  Portfolio’s 
total  annual  op(!rating  expense  ratio, 
taking  into  account  any  expense  waivers 
or  reimlnirsements,  and  snhacconnt 
exp(!nse  ratio  for  fi.scal  y(!ar  2012.  In 
addition,  for  th(!  life  of  (iach  such 
(Contract,  AXA  Ecpiitable  will  not 
ineniase  tlu!  a.s.set-l)as(!(l  hies  and 
charges  for  aff(!(:t(!(l  (Contracts  that  are  in 
force  on  the  date  of  the  ])r()po.s(!(l 
.Suh.stitution. 

8.  The  .Suh.stitution  Ap|)licant.s  submit 
that,  for  all  the  nia.sons  stat(!(l  above,  the 
pr()po.s(!(l  .Substitutions  are  consistent 
with  the  prot(!(:tion  of  investors  and  the 
purposes  fairly  intended  hv  the  poliev 
and  ])rovi.sions  of  the  1040  Act. 

Section  17(b)  Relief 

1.  The  .Section  17  Applicants  re(]nest 
that  the  (Commission  i.ssue  an  onhir 


pursuant  to  .Section  17(h)  of  the  1‘)40 
Act  ex(!mi)ting  them  from  the  provisions 
of  .Section  17(a)  of  the  1040  Act  to  the 
ext(!nt  neces.sarv  to  p(!rmit  tlunn  to  carrv 
out  the  In-Kind  Transactions. 

2.  .Section  17(a)(1)  of  the  1040  Act,  in 
Hilevant  ])art,  prohibits  any  affiliated 
person  of  a  regi.st(!re(l  investment 
company,  or  any  afiiliat(!(l  person  of 
such  a  j)er,s()n,  acting  as  princi])al.  from 
knowingly  .selling  any  .security  or  other 
pr()|)erty  to  that  company.  .Section 
17(a)(2)  of  the  1040  Act  geiuirally 
l)r()hihit.s  the  same  jjersons.  acting  as 
princi|)al.s.  from  knowingly  purchasing 
any  security  or  other  ])ro])erty  from  the 
nigistered  inve.stm(!nt  company. 

3.  The  Existing  Portfolios  and  the 
ReplaceiiKiiit  Portfolios  may  he  (kiemed 
to  he  affiliated  persons  of  one  another, 
or  affiliat(!d  persons  of  an  affiliated 
p(!rs()n.  .Shanis  held  by  a  sejiarate 
account  of  an  insurance  coin])any  are 
kigally  owned  by  the  insurance 
c()mi)any.  AXA  E{iuitahle  and  its 
affiliates  collectively  own  suhstantiallv 
all  of  the  shares  of  the  'Trusts. 
Accordingly,  the  'Tru.sts  and  their 
res])ective  Portfolios  could  he  deemed  to 
h(!  under  the  control  of  AXA  E(]uitable. 

If  the  ’Trusts  and  their  nispective 
Portfolios  are  under  the  common  control 
of  AXA  Ikiuitabh!.  then  AXA  E(initahle 
is  an  affiliated  person  or  an  affiliated 
p(!r.s()n  of  an  affiliated  person  of  the 
'Trusts  and  their  respective  Portfolios.  If 
the  'Trusts  and  their  resp(!ctiv(! 

Portfolios  are  under  the  control  of  AXA 
luiuitahle.  then  the  Tru.sts  and  their 
re.s])ective  Portfolios  are  affiliated 
])ers()n.s  of  AXA  E(iuitahl(!. 

Regardkiss  of  whether  or  not  AXA 
lujuitable  can  be  consideiHul  to  control 
th(!  'Trusts  and  their  resptictive 
Portfolios.  I)(!cau.se  AXA  E(iuital)le  and 
its  affiliat(!.s  own  of  record  more  than 
.5%  of  the  shares  of  each  Portfolio,  AXA 
E(]uitahle  may  he  (kiemed  to  ho  an 
affiliated  person  of  each  Portfolio. 
Likewise,  each  Portfolio  may  he  deemed 
to  be  an  affiliated  j)er.son  of  AXA 
E(iuitahle  and  an  affiliated  person  of  an 
affiliated  person  of  each  other  Portfolio. 

.Similarly,  because  the  Manag(!r  is  an 
affiliated  ]K!rson  of  each  'Trust  and  its 
Portfolios  by  virtue  of  serving  as  the 
inve.stment  manager  to  (!ach  Portfolio 
and  is  under  common  control  with  AXA 
E(juitahle.  then  AXA  Ecjuitahle  mav  h(! 
(Ie(!me(i  to  be  an  affiliated  ])er.son,  or  an 
affiliated  person  of  an  affiliat(!d  person, 
of  each  Portfolio. 

'The  propo.s(!(l  In-Kind  'Transactions 
conld  be  seen  as  the  indirect  i)urcha.se 
of  shanis  of  certain  R(!placement 
Portfolios  with  portfolio  s(!(:urities  of 
certain  Existing  Portfolios  and  the 
indirect  sale  of  portfolio  securities  of 
certain  Existing  Portfolios  for  shares  of 
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certain  Re|)la(:einont  I’ortfolios. 

Pursuant  to  this  analysis,  the  proposcHl 
In-Kind  'rransactions  also  could  he 
cat(;gorized  as  a  |)nrchase  of  shares  of 
ccn  tain  Replacement  Portfolios  by 
certain  Fxi.sting  Portfolios,  acting  as 
princi])al,  and  a  sale  of  j)ort folio 
.securities  hy  ccntain  Kxisting  Portfolios, 
acting  as  princi])al,  to  ccntain 
Replacenumt  Portfolios.  In  addition,  the 
])ro|)osed  In-Kind  Transactions  could  he 
viewed  as  a  purchase  of  securities  from 
certain  Existing  Portfolios,  and  a  sale  of 
.securities  to  certain  Replacement 
Portfolios,  by  AXA  Ecinitahle  (or  its 
S(!parate  Accounts),  acting  as  princi])al. 

If  categorizetl  in  this  manner,  the 
propo.sed  In-Kind  Transactions  may  he 
deemed  to  contravene  Section  17(a)  due 
to  the  affiliated  .status  of  the.se 
participants. 

4.  The  Section  17  A])plicants  submit 
that  the  terms  of  the  proposed  In-Kind 
Tran.sactions,  including  the 
consideration  to  he  j)aid  and  received, 
as  de.scrihed  in  this  A]jplication.  are 
reasonable  and  fair  and  do  not  involve 
overr(!aching  on  the  part  of  anv  person 
concerned.  The  Section  17  Api)licant.s 
al.so  snhmit  that  the  propo.setl  In-Kind 
Tran.sactions  are  consistmit  with  the 
policies  of  the  relevant  Existing 
I’ortfolios  and  the  relevant 
corresponding  Replacenujut  Portfolios, 
as  Hicited  in  the  current  registration 
statemmit  and  reports  of  the  relevant 
investment  company  filed  with  the 
(’.ommission  under  the  lederal  securities 
laws.  Finally,  the  Section  17  Aj)])licant.s 
snhmit  that  the  ])roposed  In-Kind 
Tran.sactions  are  consistent  with  the 
general  j)nr|Jo.ses  of  the  11)40  Act. 

.5.  The  Section  17  Applicants 
maintain  that  the  terms  of  the  propo.sed 
In-Kind  Transactions,  including  the 
consideration  to  be  paid  and  received, 
are  reasonable,  fair  and  do  not  involve 
overreac:hing  becaii.se:  (1)  The  In-Kind 
Transactions  will  not  adverselv  affect  or 
dilute  the  interests  of  Contract  owners; 
and  (2)  the  In-Kind  Tran.sactions  will 
com])ly  with  the  conditions  set  forth  in 
Rule  17a-7,  other  than  the  recinirement 
relating  to  cash  consideration. 

The  In-Kind  Transactions  will  be 
effected  at  the  re.sp(!ctive  net  asset 
values  of  each  of  the  relevant  Existing 
Portfolios  and  each  of  the  relevant 
R(!])lacement  I’ortfolios,  as  determined 
in  accordance  with  the  procedures 
disclo.sed  in  the  registration  statement 
for  the  relevant  investment  com])anv 
and  as  recpiired  hy  Ride  22c-l  under  the 
l‘)4()  Act.  The  In-Kind  Transactions  will 
not  change  the  dollar  value  of  any 
Contract  owner's  investment  in  anv  of 
the  Sejiarate  Accounts,  the  value  of  any 
Contract,  the  accnmulation  value  or 
other  value  credited  to  anv  Contract,  or 


the  death  benefit  payable  under  any 
Contract.  After  the  propo.sed  In-Kind 
rransactions,  the  value  of  a  Sejiarate 
Account’s  investment  in  a  Rejilacement 
Portfolio  will  eijiial  the  value  of  its 
investments  in  the  corre.sjionding 
Existing  Portfolio  (together  with  the 
value  of  any  ])re-existing  inve.stments  in 
the  Re])lacement  Portfolio)  befoie  the  In- 
Kind  Transactions. 

The  Section  17  Applicants  assert  that 
because  the  propo.sed  In-Kind 
Transactions  would  com])ly  in 
substance  with  the  principal  conditions 
of  Ride  17a-7.  the  Commission  should 
consider  the  extent  to  which  the  In-Kind 
Transactions  would  meet  these  or  other 
similar  conditions  and  issue  an  order  if 
such  conditions  would  provide  the 
substance  of  the  protections  embodied 
in  Rule  17a-7.  The  Section  17 
A|)plicant.s  will  assure  them.selves  that 
the  investment  companies  will  carry  out 
the  jiroposed  In-Kind  Transactions  in 
conformity  with  the  conditions  of  Ride 
17a-7,  excejit  that  the  consideration 
paid  for  the  securities  being  purchased 
or  .sold  will  not  be  cash. 

The  ])ro])o.sed  In-Kind  Tran.sactions 
will  he  effected  based  n])on  the 
indejiendent  current  market  price  of  the 
portfolio  securities  as  specified  in 
paragraph  (h)  of  Ride  17a-7  and  at  the 
resjiective  net  asset  values  of  each  of  the 
relevant  fixisting  Portfolios  and  each  of 
the  relevant  Replacement  Portfolios,  as 
determined  in  accordance  with  the 
proc.ednres  disclosed  in  the  registration 
statement  for  the  relevant  investment 
comjiany  and  as  reijinred  by  Ride  22c— 

1  under  the  1940  Act.  The  iirojio.sed  In- 
Kind  Transactions  will  he  consistent 
with  the  policy  of  each  registered 
investment  com|)anv  and  separate  series 
thereof  jiarticipating  in  the  In-Kind 
Transactions,  as  recited  in  the  relevant 
regi.stered  investment  companies’ 
registration  statement  or  reports  in 
accordance  with  paragraph  (c)  of  Rule 
17a-7.  In  addition,  the  projio.sed  In- 
Kind  Tran.sactions  will  complv  with 
])aragraph  (d)  of  Rule  17a-7  because  no 
lirokerage  commission,  fee  or  other 
remuneration  (except  for  any  cnstomarv 
transfer  fees)  will  he  paid  to  any  jiarty 
in  connection  with  the  pro])osed  In- 
Kind  Tran.sactions.  Moreover,  the  Trusts 
are  in  compliance  with  the  hoard 
oversight  and  fund  governance 
provisions  of  paragraphs  (e)  and  (f)  of 
Rule  17a-7.  Finally,  a  written  record  of 
the  propo.sed  In-Kind  Transactions  will 
be  maintained  and  preserved  in 
accordance  with  ])aragraph  (g)  of  Rule 
17a-7. 

Even  though  the  proposed  In-Kind 
Transactions  will  not  com])lv  with  the 
ca.sh  consideration  reijnirement  of 
])aragra])h  (a)  of  Rule  17a-7.  the  terms 


of  the  jiropo.sed  In-Kind  Tran.sactions 
will  offer  to  each  of  the  relevant  Existing 
Portfolios  and  each  of  the  relevant 
Re])lacement  Portfolios  the  same  degree 
of  protection  from  overreaching  that 
Rule  17a-7  generally  provides  in 
connection  with  the  purchase  and  sale 
of  .securities  under  that  Rule  in  the 
ordinary  course  of  business.  In 
|)articnlar,  AXA  Eipiitahle  and  its 
affiliates  cannot  effect  the  propo.sed  In- 
Kind  Transactions  at  a  price  that  is 
disadvantageous  to  any  Replacement 
Portfolio  and  the  proposed  In-Kind 
Tran.sactions  will  not  occur  ab.sent  an 
exemptive  order  from  the  (iommi.ssion. 
The  Section  17  Applicants  intend  that 
the  In-Kind  Tran.sactions  will  he  carried 
out  in  siihstantial  compliance  with  the 
other  conditions  of  Ride  17a-7  as 
di.sc:us.sed  above. 

(j.  The  jirojiosed  redemption  of  shares 
of  each  of  the  relevant  Existing 
Portfolios  will  he  consi.stent  with  the 
investment  ])olicie.s  of  that  Existing 
Portfolio,  as  recited  in  the  relevant 
investment  company’s  current 
registration  .statement,  becan.se  the 
shares  will  be  redeemed  at  their  net 
asset  value  in  conformity  with  Ride 
22c— 1  under  the  l‘)4()  Act.  Likewise,  the 
proiKised  sale  of  shares  of  each  of  the 
relevant  Re])lacement  Portfolios  for 
inve.stment  securities  is  consi.stent  with 
the  investment  jiolicies  of  that 
Re])lacement  Portfolio,  as  recited  in  the 
relevant  Trust’s  current  registration 
statement,  becau.se;  (1)  The  shares  will 
he  sold  at  their  net  a.sset  value;  and  (2) 
the  investment  securities  will  be  of  the 
type  and  cjuality  that  a  Replacement 
Portfolio  could  have  acquired  with  the 
proceeds  from  the  sale  of  its  shares  had 
the  shares  been  sold  for  ca.sh.  To  assure 
that  the  .second  ofthe.se  conditions  is 
met,  the  Manager  and  relevant  Adviser 
will  examine  the  portfolio  .securities 
being  transferred  to  each  Replacement 
Portfolio  to  ensure  that  thev  are 
consistent  with  that  Replacement 
Portfolio’s  inve.stment  objective  and 
policies  and  could  have  been  aciinired 
by  the  Rejilacement  Portfolio  in  a  ca.sh 
transaction. 

(ioncliisinn 

For  the  reasons  and  upon  the  facts  set 
forth  above  and  in  the  a])])lication.  the 
Snhstitution  Apjilicants  and  the  Section 
17  Applicants  believe  that  the  reque.sted 
orders  meet  the  standards  set  forth  in 
.Section  2(i(c)  of  the  Act  and  .Section 
17(h)  of  the  Act,  respectively,  and 
should  therefore,  be  granted. 
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I'or  IIm;  (^Dimnissioii.  by  llu;  Division  ol 
Invcislinonl  Maniigomont.  uiidor  (l(!l(!‘>at(Hl 
autlioritv. 

Kevin  M.  O’Neill. 

Dt'puly  Srcifliiry. 

|FR  I)(m:.  1-ilisl  H:4ri  ain| 

BILLING  CODE  8011 -01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 

30374;  File  No.  813-374] 

WINCO  Investment  Partnership  2008 
L.P.  and  Winstead  PC;  Notice  of 
Application 

laiuiarv  31.  2()i:i. 

AGENCY:  Seiairities  and  Exchange 
(amnnission  ("Cannnii.ssion"). 

ACTION:  Notice  of  application  for  an 
order  under  .sections  (>(b)  and  (i(e)  of  the 
Inve.stinent  Company  Act  of  1940  (the 
“Act”)  granting  an  exemption  from  all 
provisions  of  the  Act.  except  section  9 
and  sections  3li  through  .53.  and  the 
rules  and  regulations  thennmder.  With 
respect  to  .sections  17  and  30  of  the  Act. 
and  the  rides  and  regulations 
thereunder,  and  rule  38a-l  under  the 
Act.  the  exemption  is  limited  as  .set 
forth  in  the  application. 

SUMMARY  OF  APPLICATION:  Ajiplicants 
reipiesl  an  order  to  exempt  certain 
investment  funds  formed  for  the  himefit 
of  eligible  current  and  former  eipiitv 
shareholders  of  Winstead  l’(i  from 
certain  provisions  of  the  Act.  Each 
inve.stinent  fund  will  he  an  “emjiloyee.s’ 
securities  company”  within  the 
meaning  of  section  2(a)(13)  of  the  Act. 
APPLICANTS:  WINCO  Inve.stinent 
Partnership  2008  L.P.  (the  “Investment 
Fund”)  and  Winstead  PC  (together  with 
any  entity  that  results  from  a 
reorganization  of  such  firm  into  a 
different  type  of  business  organization 
or  into  an  entitv  organized  under  the 
laws  of  another  jurisdiction,  the 
“Firm”). 

DATES:  Filing  /lo/e.s;  The  ajiplication  was 
filed  on  .Sejitemher  24.  2008  and 
amended  on  September  28.  2009,  )nne 
25.  2010.  and  November  1.  2012. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  ajiplication  will  he 
issued  unless  the  (kimmission  orders  a 
hearing.  Interested  jiersons  may  reijnest 
a  hearing  by  writing  to  the 
(^ommi.ssion’s  .Secretarv  and  serving 
a|)|)licants  with  a  cojiy  of  the  reijnest. 
jier.sonally  or  by  mail.  Hearing  reijuests 
.should  he  received  by  the  C.onnni.ssion 
by  5:30  ji.m.  on  Fehrnarv  25.  2013  and 
should  he  accomjianied  by  jiroof  of 
service  on  ajijilicants.  in  the  form  of  an 


affidavit  or.  for  lawyers,  a  certificate  of 
service.  Hearing  reijnests  .should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  reijnest.  and  the  issues 
contested.  Persons  who  wi.sh  to  he 
notified  of  a  hearing  may  reijnest 
notification  hv  writing  to  the 
Commission’s  .Secretary. 

ADDRESSES:  Secretary.  H.S.  .Securities 
and  Exchange  (Aimmission.  100  F  .Street 
NE..  Washington.  DC  20549-1090; 
WIN(X)  Inve.stinent  Partnershij)  2008 
L.P.  and  Winstead  P(L  500  Winstead 
Building,  2728  N.  Harwood  .Street, 

Dallas,  Texas  75201. 

FOR  FURTHER  INFORMATION  CONTACT:  )ill 
Ehrlich.  Attorney  Adviser,  at  (202)  551- 
0819,  or  Mary  Kay  Freeh.  Branch  (Xiief. 
at  (202)  551-0821  (Division  of 
Investment  Management,  Office  of 
Investment  Comjiany  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
ajijilication.  The  coinjilete  ajijilication 
may  he  obtained  via  the  (ximmission’s 
Web  site  by  searching  for  the  file 
number,  or  an  ajijilicant  using  the 
Comjiany  name  box.  at  htlp:// 
w’ww’.sac.gov/sadrch/scdrch.htin  or  by 
calling  (202)  551-8090. 

Apjilicants’  Kejiresenlations 

1.  'I'he  Firm  is  a  law  firm  organized 

as  a  Texas  jirofessional  corjioration.  The 
Firm  and  its  affiliates,  if  any.  as  defined 
in  rule  12h-2  under  the  .Securities 
Exchange  Act  of  1934  (the  “Exchange 
Act”),  are  referred  to  collectively  as  the 
“Winstead  Cronji”  and  individually  as 
a  “Win.stead  Entitv.”  As  a  jirofessional 
corjioration,  the  Firm's  eijnity  owners 
are  shareholilers  (the  “IXjuity 
.Shareholders”). 

2.  The  Investment  Fund  is  a  Texas 
limited  partnershiji.  .Subsequent  jiooled 
investment  vehicles  identical  in  all 
material  resjiects  (other  than  investment 
objectives  and  strategies,  ojierational 
differences  related  to  the  form  of 
organization  and  other  differences 
de.scrihed  in  the  ajijilication)  mav  be 
offered  in  the  future  to  the  same  class 
of  inve.stors  as  tho.se  inve.sting  in  the 
Investment  L’nnd  (the  “.Snliseijnent 
Funds”).  The  Investment  Fund  and  each 
of  the  .SnlLseijnent  Funds  (together,  the 
“L’linds”)  will  be  an  emjilovees' 
.securities  comjianv  within  the  meaning 
of  .section  2(a)(13)  of  the  Act.  The  Funds 
will  ojierate  as  non-diversified,  clo.sed- 
end  management  investment 
comjianies.  The  Investment  Fund  has 
been,  and  each  .Snh.seijiient  Fund  will 
be.  established  to  enable  Eligible 
Investors  (as  defined  below)  to 
jiarticijiate  in  certain  investment 
ojijiortnnities  that  come  to  the  attention 
of  the  Win.stead  (hoiiji.  Particijiation  as 


investors  in  the  L'linds  will  allow  the 
Idigihle  Investors  to  diversify  their 
investments  and  to  have  the  ojijiortnnity 
to  jiarticijiate  in  investments  that  might 
not  otherwise  he  available  to  them  or 
that  might  be  beyond  their  individual 
means.  Particijiation  in  any  Fund  will 
he  volimtarv. 

3.  The  Investment  l^’iind’s  general 
jiartner.  WINCO  As.set  .Services,  Inc.,  a 
Texas  corjioration  and  whollv-owned 
.snhsidiary  of  The  WINCO  Crouji 
Incorjiorated.  a  Texas  corjioration  and  a 
Winstead  Entity,  will  manage  the 
Inve.stinent  Fund.  The  Investment 
Fund’s  general  jiartner  or  another 
Win.stead  Entity  will  manage  each 
.Snliseijnent  Fund  (such  general  jiartner 
or  Winstead  Entity,  the  “Manager”).  The 
Manager  may  designate  an  advisory 
board  comjiosed  of.  among  others,  the 
memhers  of  the  Firm’s  executive 
committee,  its  dejiartment  heads  and 
other  designated  shareholders  of  the 
Firm  (the  “Investment  Committee”). 

The  Investment  Committee  may  he 
consulted  for  jiurjio.ses  of  identifying 
and  as.sessing  investments  which  come 
to  a  Fund’s  attention  through  the  Firm. 
The  Manager  or  any  jierson  involved  in 
the  ojieration  of  the  Funds  will  register 
as  an  investment  adviser  if  riujuired 
under  the  Investment  Advisers  Act  of 
1940.  or  the  rules  thereunder.  The 
ajijilicants  rejiresent  and  concede  that 
the  Manager  in  managing  a  Fund  is  an 
“investment  adviser"  within  the 
meaning  of  sections  9  and  3()  of  the  Act 
and  is  subject  to  tho.se  sections. 

4.  The  Firm  will  control  the  Funds 
within  the  meaning  of  the  Act.  The 
Firm,  the  Manager,  the  memhers  of  the 
Investment  C.ommittee,  and  any  other 
Jierson  acting  for  or  on  behalf  of  a  Fund 
.shall  act  in  the  best  interest  of  the  Fund 
and  its  Fund  Investors  (as  defined 
below).  Whenever  the  Firm,  the 
Manager,  the  memhers  of  the  Investment 
(Ximmittee,  or  anv  other  jierson  acting 
for  or  on  behalf  of  the  Funds  is  reejuired 
or  jiermitted  to  make  a  decision,  take  or 
ajijirove  an  action,  or  omit  to  do  any  of 
the  foregoing  in  such  jierson’s 
discretion,  then  such  jierson  shall 
exercise  such  discretion  in  accordance 
with  reasonableness  and  good  faith  and 
any  fiduciarv  duties  owed  to  the  Funds 
and  the  Fund  Inve.stors.  The 
organizational  doenments  for  and  any 
other  contractual  arrangement  regarding 
a  Fund  will  not  contain  any  jirovision 
which  jirotects  or  jiurjiorts  to  jirotect  the 
Firm,  the  Manager,  the  memhers  of  the 
Inve.stinent  ('.ommittee,  or  their 
delegates  against  any  liability  to  the 
Fund  or  its  Fund  Investors  to  which 
suc.h  Jierson  would  otherwise  he  subject 
by  rea.son  of  willful  misfeasance,  bad 
faith,  or  gross  negligence  in  the 
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])(!rfbrinan(:o  of  such  ])erson’s  duties,  or 
in'  nia.son  of  such  ])er.son’s  i  tjckless 
disregard  of  such  person’s  ol)ligations 
and  duties  under  such  contract  or 
organizational  docunients. 

.5.  Interests  in  a  Fund  ("Interests”) 
will  he  offenul  without  registratii)U  in 
reliance  on  section  4(2)  of  the  Securities 
Act  of  lt)33  (the  “Securities  Act")  or 
Regulation  D  under  the  Securities  Act 
(“Regulation  D").  lutere.sts  will  he 
offiM’cul  solely  to  Eligihle  lnv(;stors.  who 
consist  of  “Eligihle  l*]iu])loyees." 
“Qualified  Invostnient  Vehicles"  (each 
as  defined  below),  and  the  Winstead 
(h'oup.  Prior  to  olha  ing  Interests  in  a 
Fund  to  an  individual,  the  Manager 
must  reasonably  believe  that  the 
individual  is  a  sophisticated  investor 
capable  of  under.standing  and  evaluating 
the  risks  of  participating  in  the  Fund 
without  the  benefit  of  regulatory 
.safeguards.  The  term  “F’und  Investors” 
refers  to  the  Eligihle  Investors  who  elect 
to  ])articipate  and  then  actjuire  Interests 
in  the  Funds. 

(i.  An  “Eligihle  Employee"  is  a  per.son 
who  is  a  cairrent  or  former  E(pdty 
Sharehokha'  of  the  Finn  and  who,  at  the 
time  of  investment,  is  also  an  employee 
of  the  Winstead  Croup.  Each  Eligihle 
I'iinployee  must  he  an  “accredited 
investor”  meeting  the  net  worth 
r(!(]uirement  set  forth  in  rule  .501  (a)(.5). 
or  the  income  recpunmient  of  ruh; 

501  (a)(0)  of  Regulation  D,  or  is  one  of  35 
or  fewer  Eligihle  Employees  who  (a) 
meets  the  sophistication  recjuinanents 
.set  forth  in  rule  500(l))(2)(ii)  of 
Regulation  D,  has  a  graduate  degree,  a 
minimum  of  3  years  husine.ss  and/or 
professional  exj)erience,  and 
compensation  of  at  least  8150,000  in  the 
preceding  12  month  jjeriod  and  a 
rea.sonahle  ex]jectation  of  compensation 
of  at  lea.st  8150,000  in  each  of  the  two 
immediately  succeeding  12  month 
p(!riods,'  or  (h)  is  a  “knowledgeable 
employee,”  as  defined  in  rule  3c-5 
under  the  Act,  of  the  Fund  (with  the 
FAmd  treated  as  though  it  were  a 
“Covenal  Company”  for  purposes  of  the 
rule). 

7.  A  “Qualified  Investment  Vehicle” 
is:  (a)  A  j)artner.ship,  cor]M)ration  f)r 
other  entity  all  of  the  voting  powcu'  of 
which  is  controlled  by  Eligihle 
lMn])loyee.s.  or  (h)  a  trust  or  other  (mtity 
the  sole  beneficiaries  of  which  are 
Eligihle  Employees  or  their  Immediate 
Family  Members,  or  the  settlors  and  the 
trustees  of  which  consi.st  of  Eligihle 
Employees  or  Eligihle  Employees 
together  with  Immediate  F’amily 


'  .Siicli  i;ligil)li!  luiiployiH!  will  no!  Ih;  ixMiniltcd  to 
invivsl  in  any  calmular  or  fiscal  year  (as  (lelerminod 
by  th(!  Mini)  inor(!  Ilian  lO'f!)  id  his  or  her  incoino 
Ironi  all  sonreos  for  the  iinmediatoly  proccdiii” 
calendar  or  fi.scal  year  in  one  or  more  Knnds. 


Members.  “Immediate  Family 
Members”  include  any  parent,  child, 
.s])ouse  of  a  child,  spouse,  brother  or 
sister,  and  includes  any  stej)  and 
ado])tive  relationships.  A  Qualified 
Investment  Vehicle  must  he  either  (a)  an 
“accredited  investor”  as  defined  in  rule 
501  (a)  of  Regulation  D  or  (h)  an  entity 
for  which  an  Eligihle  Employee  is  a 
settlor  and  princi])al  investment 
decision-maker  and  which  is  counted 
toward  the  35  non-accredited  Fund 
Investors.- 

8.  The  Manager  will  provide  to  each 
F'und  Investor  a  cojiy  of  the 
organizational  documents  and  any 
offering  memorandum  relating  to  the 
Fund.  ])rior  to  his  or  her  investment  in 
the  Fund.  Additionally,  all  material 
terms  of  the  Funds  will  he  fully 
disclo.sed  to  Eligihle  Inve.stors  ])rior  to 
their  investment  in  a  Fund.  Each  Fund 
will  semi  its  Fund  Investors  annual 
reports,  which  will  contain  audited 
financial  statements,  as  .soon  as 
])racticahle  after  the  end  of  each  fi.scal 
year.  *  In  addition,  as  soon  as  practicable 
after  the  end  of  each  fiscal  year,  each 
Fhiiul  will  transmit  to  each  Fund 
Investor  a  rejjort  setting  out  information 
with  re.s])ect  to  that  Fund  Investor’s 
distributive  share  of  income,  gains, 
lossijs,  criulits  and  other  items  for 
federal  and  .state  income  tax  ])ur|)ose.s. 

‘1.  A  Fund  Investor  will  he  permittiul 
to  transfer  his  or  her  Interiists  only  with 
the  ex])re.s.s  consimt  of  tin;  Manager.  The 
Manager  does  not  anticipate  giving  such 
consent.  Any  such  transfer  must  he  to 
anoth(!r  Eligihle  Investor.  Upon  a  Fund 
Investor’s  (l(!ath  or  divorce,  such  Fund 
Investor’s  e.state,  heirs  or  sj^ouse.  as 
ajjplicahle,  will  succeed  to  the  Interest 
of  such  Fund  Investor  and  shall  possess 
the  economic  attributes  of  the  Fund 
Investor’s  Interest  in  the  Fund,  hut  shall 
not  he  admitted  as  a  suh.stitute  Fund 
Investor. 

10.  The  Firm  reserves  the  right  to 
impo.se  vesting  jjrovisions  on  a  Fund 
Investor’s  investments  in  a  Fund.  In  an 
investment  ])rogram  that  provides  for 
v(!.sting  ])rovi.sions.  all  or  a  ])ortion  of  a 
Fund  Investor’s  Interests  will  he  treated 
as  “unvested,”  and  “vesting”  will  occur 
through  the  passage  of  a  specified 
period  of  time.  A  Fund  Investor’s 
Interests  that  are  or  become  “vestiul” 


-  H  a  QualiliiMl  Invaslinunt  Vahirli!  is  an  niitily 
ollii!r  Ilian  a  Inisl.  (a)  ihii  rnliininci!  to  “solllor"  shall 
bn  consininil  In  ninan  an  bli<>ibln  binplovnn  (alonn 
or  with  Innnnilialn  l''ainilv  Mnrnbnrs)  who  crnalnil 
tbn  vnbinlo.  alonn  or  lonnibnr  with  otbnrs.  and  also 
contribnind  binds  or  oibnr  assnts  lo  Ibn  vnbicin.  and 
(b)  tbn  rninrnnnn  lo  "Irnsinn"  shall  bn  c.onslrnnd  lo 
innan  a  pnrson  who  pnribrins  liinntions  similar  lo 
tbosn  ota  Irnsinn. 

‘  for  pnrposns  of  Ibis  rnt|uirnmnnl,  "andil"  shall 
bavn  Ibo  mnanin"  dniinnd  in  rnin  l-l)2(d)  of 
Rnnidalion  .S-X. 


will  not  he  subject  to  repurcha.se  hv  the 
Fund  except  to  the  extent  that  a  F’und 
Investor  withdraws  from  the  a|)plical)le 
Fund.  Any  portion  of  a  k'niid  Investor’s 
Interests  that  are  “unvested”  at  the  time 
of  the  termination  of  a  Fund  Investor’s 
association  or  employment  with  the 
Firm  (or  at  the  time  of  that  bund 
Investor’s  failure  to  achieve  the  relevant 
performance  milestone)  are  subject  to 
re])urchase  or  cancellation  by  the  Fund. 

In  the  event  of  such  a  repurcha.se  or 
cancellation,  the  Fund  Inve.stor  will 
receive,  at  a  minimum,  the  le.sser  of  (a) 
the  amount  actually  allocated  to  such 
Fund  Investor  by  the  F’und  at  the  time 
the  Interests  are  acipdred  less  the 
amount  of  any  di.strihutions  received  by 
that  Fund  Inve.stor  from  the  Fund  and 
(h)  the  fair  market  value  of  the  Interests 
determined  at  the  time  of  rejiurcha.se  or 
cancellation,  as  determined  in  good 
faith  hv  the  Manager. 

11.  The  Firm  may  he  reimbursed  hv 
the  Funds  for  rea.sonahle  and  necessarv 
out-of-])ocket  costs  directlv  a.ssociated 
with  the  organization  and  operation  of 
the  Funds,  including  admini.strative  and 
overhead  expenses.  In  addition,  the 
F’irm  may  allocate  to  a  F’und  any  out-of- 
])ocket  expenses  specificallv  attrihutahle 
to  the  organization  and  the  operation  of 
that  F’und.  There  will  he  no  allocation 
of  any  of  the  F’irm’s  operating  expenses 
to  a  Fund.  No  .separate  management  fee 
will  he  charged  to  a  F’und  by  the 
Manager,  and  no  compensation  will  he 
])aid  hv  a  Fund  or  by  Fund  Investors  to 
the  Manager  for  its  services.  Akso,  no  fee 
of  any  kind  will  he  charged  in 
connection  with  the  sale  of  Interests  of 
the  Funds. 

12.  A  F’und  will  not  borrow  from  anv 
])er.son  if  such  borrowing  would  cau.se 
any  person  not  named  in  section 
2(a)(13)  of  the  Act  to  own  out.standing 
securities  of  the  F’und  (other  than  short¬ 
term  paper).  Any  such  borrowing  will 
he  non-recourse  to  the  F’und  Investors. 

If  a  Win.stead  Entity  or  an  Ecjuity 
.Shareholder  makes  a  loan  to  a  Fund,  the 
interest  rate  on  the  loan  will  he  no  less 
favorable  to  the  F’und  than  the  rate  that 
could  he  obtained  on  an  arm’s-length 
basis. 

13.  No  F’und  will  ac(|uire  anv  .securitv 
issued  by  a  regi.stered  investment 
company  if,  immediately  after  the 
accpiisition,  the  Fund  would  own  more 
than  3%  of  the  out.standing  voting  stock 
of  the  regi.stered  investment  company. 

Applicants'  Legal  Analysis 

1.  .Section  (i(h)  of  the  Act  provides,  in 
part,  that  the  (Commission  mav.  hv  order 
upon  ajiplication.  conditionally  or 
unconditionally  exempt  any 
“emiiloyees’  securities  com])any”  from 
the  provisions  of  the  Act.  if  and  to  the 
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extent  that  such  exemption  is  consistent 
with  the  protection  of  investors.  S(iction 
8(1))  provides  that  tlie  Commission  will 
consider,  in  determining  the  jnovisions 
of  the  Act  from  which  the  com|)any 
should  he  exempt,  the  company’s  form 
of  organization  and  capital  .structure,  the 
persons  owinng  and  controlling  its 
.securities,  the  price  of  the  companv's 
.securities  and  the  amount  of  any  sales 
load,  how  the  companv's  funds  are 
invested,  and  the  relationship  between 
the  company  and  the  issuers  of  the 
securities  in  which  if  invests.  Section 
2(a)(13)  defines  an  emplovees'  securities 
company  as  any  inve.stment  company 
all  of  whose  .securities  (other  than  short¬ 
term  ])aper)  are  beneficially  owned  (a) 
by  lairrent  or  former  employees,  or 
persons  on  retainer,  of  one  of  more 
affiliated  employers,  (b)  by  immediate 
family  members  of  such  person,  or  (c) 
by  such  emj)loyer  or  employers, 
together  with  any  of  the  ])er.sons  in  (a) 
or  (h). 

2.  Section  7  of  the  Act  generally 
prohibits  investment  comj)anie.s  that  are 
not  registered  under  section  8  of  the  Act 
from  .selling  or  redeennng  their 
.securities.  .Section  ()(e)  provides  that,  in 
connection  with  any  order  exempting  an 
investment  company  from  anv  provision 
of  .section  7.  certain  |)rovi.sion.s  of  the 
Act.  as  specified  by  the  (iommission. 
will  he  applicable  to  the  compauv  and 
other  persons  dealing  with  the  company 
as  though  the  company  were  registered 
under  the  Act.  Applicants  recpiest  an 
order  under  sections  8(b)  and  8(e)  of  the 
Act  exemjiting  the  Funds  from  all 
provisions  of  the  Act.  except  .section  5) 
and  sections  38  through  .53.  and  the 
rules  and  regulations  under  the  Act. 

With  respect  to  sections  17  and  30  of  the 
Act,  and  the  rules  and  regulations 
thereunder,  and  rule  38a-1  under  the 
Act.  the  exemption  is  limited  as  set 
forth  in  the  ajiplication. 

3.  Section  17(a)  of  the  Act  generally 
prohibits  any  affiliated  ])er.son  of  a 
registered  investment  companv.  or  anv 
affiliated  person  of  an  affiliated  person, 
acting  as  princijial,  from  knowinglv 
.selling  any  security  or  other  projierty  to 
the  investment  company  or  knowingly 
purchasing  a  securitv  or  other  propertv 
from  the  inve.stment  company. 
A|)plicants  reijnest  an  exemption  from 
.section  17(a)  to  permit  a  Fund  to;  (a) 
Furchase.  from  the  Firm  or  any  affiliated 
|)erson  thereof,  securities  or  interests  in 
properties  jireviouslv  accpdred  for  the 
account  of  the  Firm  or  any  aff  iliated 
person  thereof;  (h)  sell,  to  the  Firm  or 
any  affiliated  person  thereof,  securities 
or  interests  in  ])ropertie.s  previonslv 
ac(|uired  by  the  Funds;  (c)  invest  in 
(;omj)anies,  partner.shij)s  or  other 
investment  vehi(;les  offered,  sponsored 


or  managed  by  the  Firm  or  any  affiliated 
person  thereof;  (d)  ])urchase  interests  in 
any  company  or  other  in\  estment 
vehic:le;  (i)  in  which  the  l‘’irm  owns  5% 
or  more  of  the  voting  securities;  or  (ii) 
that  otherwi.se  is  an  affiliated  person  of 
the  Fund  (or  an  affiliated  person  of  such 
an  affiliated  ])erson)  or  the  l*'irm;  and  (e) 
])articipate  as  a  .selling  security-holder 
in  a  public  offering  in  which  the  Firm 
or  any  affiliated  person  thereof  acts  as 
or  represents  a  member  of  the  .selling 
group. 

4.  Ap])licant.s  suhndt  that  an 
exemption  from  section  17(a)  is 
consi.sfent  with  the  protection  of 
investors  and  the  purposes  of  the  Act. 
Applicants  state  that  the  Fund  Investors 
will  be  informed  in  the  Fund’s 
communications  relating  to  a  ])articnlar 
investment  opportunity  of  the  possible 
extent  of  the  Fund’s  dealings  with  the 
Firm  or  any  affiliated  per.son  thereof, 
and  Eligible  Investors,  as  financially 
.sophi.sti(;ated  professionals  and 
investors,  will  be  able  to  evaluate  the 
risks  associated  with  those  dealings. 
Applicants  also  assert  that  a  community 
of  intere.st  among  the  Fund  Investors 
and  the  l‘’irm  will  .serve  to  reduce  the 
risk  of  abuse  in  transactions  involving  a 
Inind  and  the  l'’irm  or  any  affiliated 
per.son  thereof. 

5.  .Section  17(d)  of  the  Act  and  rule 
17(1-1  under  the  Act  ])rohil)it  any 

aff  iliated  per.son  of  a  registered 
inve.stment  company,  or  any  affiliated 
|)er.son  of  an  af  filiated  ])erson,  acting  as 
inincipal,  from  participating  in  any  joint 
arrangement  with  the  compauv  unless 
authorized  by  the  Commission. 
Ap])licants  re(|nest  relief  to  i)ermit  a 
k'niid  to  engage  in  tran.sactions  in  which 
an  affiliate(l  ])erson  (or  an  affiliated 
])er.son  of  such  ])er.son)  particij)ate.s  as  a 
joint  participant  with  such  Fund,  joint 
tran.sactions  in  which  a  Fund  could 
])articipate  include  the  following;  (a)  An 
investment  by  one  or  more  Funds  in  a 
security;  (i)  In  which  the  Firm  or  an 
affiliated  person  thereof  (including 
Eligible  Employees)  or  another  Fund  is 
a  participant  or  plans  to  become  a 
participant:  or  (ii)  with  resjject  to  which 
the  Firm  or  any  af  filiated  j)er.s()n  thereof 
is  entitled  to  receive  fees  of  any  kind, 
including,  hut  not  limited  to  legal  fees, 
consulting  fees,  placement  fees, 
inve.stment  banking  fees  or  brokerage 
commissions,  or  other  economic 
benefits  or  interests;  (h)  an  inve.stment 
by  one  or  more  Funds  in  an  investment 
vehicle  s])onsored,  offered  or  managed 
by  the  Firm  or  any  affiliated  |)er.son 
thereof;  and  (c)  an  investment  by  one  or 
more  Funds  in  a  security  in  which  an 
affiliated  j)er.son  of  the  Fund,  or  an 
affiliated  ])erson  of  such  a  per.son,  is  a 
|)articipant  or  i)lan.s  to  become  a 


participant,  including  situations  in 
which  that  person  has  a  jjartnership  or 
other  intere.st  in,  or  compensation 
arrangement  with,  the  issuer,  spon.sor  or 
offeror  of  the  security. 

().  Api)licant.s  assert  that  com])liance 
with  section  17((1)  would  cause  the 
Ininds  to  forego  inve.stment 
o|)portunities  simplv  because  a  Fund 
Investor,  the  Firm  or  other  affiliated 
persons  of  the  Fund  also  had  made  or 
is  contemj)lating  making  a  similar 
investment.  In  addition,  because 
attractive  investment  opportunities  of 
the  types  considered  hv  the  Funds  often 
recjuire  that  each  partici])ant  make 
available  funds  in  an  amount  that  may 
he  substantially  greater  than  that 
available  to  the  investor  alone,  there 
may  he  certain  attractive  opportunities 
of  which  a  Fund  may  he  unable  to  take 
advantage  except  as  a  co-part icijxmt 
with  other  persons,  including  affiliates. 
A])j)licant.s  note  that,  in  light  of  the 
Firm’s  ])ur])o,se  of  establishing  the 
Funds  so  as  to  reward  Eligible  investors 
and  to  attract  highly  (iualifi(!d  per.sonnel 
to  the  Firm,  the  i)ossibilitv  is  minimal 
that  an  affiliated  partv  investor  will 
enter  into  a  transaction  with  a  l<’imd 
.structured  to  jnovide  such  jxirson  with 
an  unfair  advantage  over  the  Fund. 
A])plicants  assert  that  the  flexibility  to 
structure  co-investments  and  joint 
investments  will  not  involve  abustis  of 
the  tyi)e  section  17((1)  and  rule  17d-1 
were;  designed  to  prevent. 

7.  .Section  17(f)  of  the  Act  designates 
the  entities  that  mav  act  as  inve.stment 
comj)any  custodians,  and  rule  17f-2 
under  the  Act  allows  an  inve.stment 
comi)any  to  act  as  .self-custodian, 
subject  to  certain  re(|uirements. 
Applicants  request  an  exem])tion  from 
section  17(11  and  rule  171-2  to  permit 
the  following  exceptions  from  the 
requirements  of  rule  17f-2:  (a) 
(Compliance  with  j)aragra])h  (h)  of  the 
rule  may  be  achieved  through 
safekeeping  in  the  locked  files  of  the 
Firm  or  of  an  Eligible  Em])loyee;  (h)  for 
])ur])ose.s  of  paragraj)!)  (d)  of  the  rule:  (i) 
Em])loyee.s  of  the  Firm  will  he  deemed 
enq)loyees  of  the  Funds;  (ii)  officers  of 
a  Manager  will  he  deemed  to  he  officers 
of  such  Fund:  and  (iii)  the  Manager  of 

a  Fund  will  he  deemed  to  he  the  hoard 
of  directors  of  such  Fuud;  and  (c) 
instead  of  the  verification  procedure 
under  ijaragraj)!)  (f)  of  the  rule, 
verification  will  be  effected  (luarterly  by 
two  senior  level  em])loyee.s  of  the  l-’inn. 
Applicants  assert  that  the  securities 
held  by  the  Funds  are  most  suitahlv 
kept  in  the  Firm’s  files,  where  they  can 
he  referred  to  as  necessary. 

8.  .Section  17(g)  of  the  Act  and  rule 
17g-l  under  the  Act  generally  reepdre 
the  bonding  of  officers  and  em])loyees  of 


8614 


Federal  Register/ Vol.  78,  No.  25 / Wednesday,  February  6,  201 3 /Notices 


a  registered  investment  company  who 
hav(!  access  to  its  securities  t)r  funds. 
Rule  17g-l  recjuires  that  a  majority  of 
directors  who  are  not  interested  ])erson.s 
take  certain  actions  and  give  certain 
ajjprovals  relating  to  fidelity  bonding. 
Paragraph  (g)  of  rule  17g-1  .sets  forth 
certain  materials  relating  to  the  fidelity 
bond  that  must  he  filed  with  the 
(lommi.ssion  and  certain  notices  relating 
to  the  fidelity  bond  that  must  h(!  giv(m 
to  each  member  of  the  investment 
company’s  hoard  of  directors.  Paragraph 
(h)  of  rule  17g-1  i)rovides  that  an 
inv(;stm(mt  company  must  designate 
one  of  its  officers  to  make  the  filings  and 
give  the  notices  retpnred  by  paragraj)h 
(g).  Paragraph  (j)  of  rule  17g-l  exempts 
a  joint  insured  bond  ])rovided  and 
maintained  by  an  investment  companv 
and  one  or  more  other  parties  from 
s(;ction  17(d)  of  the  Act.  Rule  17g-l(j)(3) 
nupures  that  the  hoard  of  directors  of  an 
investment  com])anv  satisfy  the  fund 
governance  standards  defined  in  ride  0- 
1(a)(7). 

9.  A|)plicants  recpiest  an  exemption 
from  section  17(g)  and  rule  17g-l  to  the 
extent  neces.sary  to  permit  the  Manager 
to  take  the  action  and  make  the 
apjirovals  set  forth  in  the  rule.  Becaicsi; 
the  Manager  will  be  an  interiisted 
jier.son  of  the  Funds,  the  Funds  would 
not  he  able  to  coinplv  with  rule  17g-l 
without  the  reipiested  relief.  Applicants 
akso  reipiest  an  exemption  from  the 
rixpurements  of  rule  17g-l(g)  and  (h) 
relating  to  the  filing  of  co])ies  of  fidelity 
bonds  and  related  information  with  the 
(Commission  and  the  provision  of 
notices  to  the  hoard  of  dirisctors  and 
from  the  requirements  of  ride  17g- 
l(j)(3).  Applicants  believe  that  the  filing 
reiiuirements  are  burdensome  and 
unnecessary  as  apjilied  to  the  F’unds. 
The  Manager  will  maintain  the 
materials  otherwise  reipiired  to  be  filed 
with  the  (Commission  by  rule  17g-l(g) 
and  agrees  that  all  .such  material  will  he 
subject  to  examination  by  the 
(Commission  and  its  staff.  The  Manager 
will  designate  a  jierson  to  maintain  the 
records  otherwise  reipured  to  he  filed 
with  the  (Commission  under  jiaragraph 
(g)  of  the  rule.  Ap])licant.s  maintain  that 
the  notices  otherwise  reipured  to  he 
given  to  each  member  of  the  hoard  of 
directors  would  he  nnnecessarv  as  the 
Funds  will  not  have  hoards  of  directors. 
The  Funds  will  coinplv  with  all  the 
other  reipiirements  of  ride  17g-l. 

10.  Section  17(j)  of  the  Act  and 
paragrajih  (h)  of  ride  17j-1  under  the 
Act  make  it  unlawful  for  certain 
enumerated  jiersons  to  engage  in 
fraudulent  or  decejitive  jiractices  in 
connection  with  the  purchase  or  sale  of 
a  .security  held  or  to  he  acipiired  by  a 
registered  investment  company.  Rule 


17j-l  also  reiinires  that  every  registered 
investment  company  adopt  a  written 
code  of  ethics  and  that  every  access 
|)erson  of  a  registered  investment 
companv  report  personal  securities 
transactions.  Applicants  reipiest  an 
exemption  from  the  requirements  of  ride 
1  7j-l ,  with  the  exception  of  the  anti¬ 
fraud  provisions  of  rule  17j-l(l)), 
because  they  would  he  time-consuming 
and  exjiensive  and  would  serve  little 
iniriiose  in  light  of  the  comnumitv  of 
interests  among  the  Phmil  Investors  by 
virtue  of  their  common  association  with 
the  Firm.  Applicants  as.sert  that  the 
requested  exemption  is  consi.stent  with 
the  ijurpo.ses  of  the  Act  hecaii.se  the 
dangers  against  which  section  17(j)  and 
rule  17j-l  are  intended  to  guard  are  not 
jiresent  in  the  ca.se  of  the  Funds. 

11.  Applicants  request  exemjition 
from  the  requirements  in  .sections  3()(a), 
30(1)),  and  30(e)  of  the  Act.  and  the  rules 
under  tho.se  sections,  that  registered 
investment  comjianies  file  with  the 
(Commission  and  mail  to  their 
shareholders  certain  ])eriodic  reports 
and  financial  .statements.  Applicants 
state  that  the  forms  ])re.scril)ed  by  the 
(Commission  for  periodic  riqiorts  have 
little  relevanc.e  to  the  Funds  and  would 
entail  administrative  and  legal  costs  that 
outweigh  any  benefit  to  the  Fund 
Investors.  Applicants  request  exemptive 
relief  to  the  extent  necessary  to  permit 
each  Fund  to  riqiort  annually  to  its  Fund 
Investors  in  the  manner  prescribed  for 
the  Fund  by  its  Fund  Agreement. 
A])plicant.s  also  request  an  exemption 
from  .section  3()(h)  of  the  Act  to  tlie 
extent  nece.ssarv  to  exempt  the 
executive  officers  and  directors  of  the 
Manager  and  the  Manager  and  any  other 
persons  who  mav  he  deemed  to  he 
members  of  an  advisory  hoard  of  a  Fund 
from  filing  F’orins  3,  4  and  .5  under 
section  l(i  of  the  Exchange  Act  with 
respect  to  their  ownership  of  Interests  in 
the  k’linds.  Ajiplicants  a.s.sert  that, 
because  there  is  no  trading  market  for 
Interests  and  transferability  of  Interests 
is  severely  restricted,  these  filings  are 
imneces.sarv  for  the  protection  of 
investors  and  would  he  Inirden.some  to 
tho.se  who  would  be  required  to  file 
them. 

12.  Rule  38a-l  requires  investment 
conijianies  to  adopt,  im|)lement.  and 
periodically  review  written  policies  and 
])rocediire.s  reasonably  designed  to 
prevent  violation  of  federal  securities 
laws,  aiipoint  a  chief  compliance  officer 
and  maintain  certain  records.  'Phe 
l^'iinds  will  comjily  with  rule  38a-l(a). 
(c)  and  (d),  except  that  (a)  the  Manager 
of  each  Fund  will  fulfill  the 
resiionsibilities  assigned  to  the  Fund’s 
hoard  of  directors  under  the  rule,  and 
(h)  since  the  Manager  would  be 


considered  an  interested  per.son  of  the 
Funds,  ajiproval  by  a  majority  of 
disinterested  directors  required  hv  rule 
38a— 1  will  not  he  obtained.  In  addition, 
the  I’linds  will  comjily  with  the 
requirement  in  ride  38a-l(a)(4)(iv)  that 
the  chief  conqiliance  officer  meet  with 
the  independent  directors  bv  having  the 
chief  compliance  officer  meet  with  the 
Manager. 

Applicants'  (Innditions 

The  apjilicants  agree  that  any  order 
granting  the  requested  relief  will  he 
subject  to  the  following  conditions: 

1.  Each  proposed  tran.saction  to  which 
a  Fund  is  a  party  otherwise  prohibited 
by  section  17(a)  or  section  17(d)  and 
ride  17d-l  (each  a  "Section  17 
Transaction’’)  will  he  effected  only  if  the 
Manager  determines  that:  (a)  The  terms 
of  the  Section  17  Tran.saction,  including 
the  consideration  to  be  jiaiil  or  received, 
are  fair  and  reasonable  to  the  Fund 
Inve.stors  of  the  particijiating  Fund  and 
do  not  involve  overreaching  of  the  Fund 
or  its  Fund  Investors  on  the  part  of  anv 
person  c.oncerned;  and  (h)  the  Section 
17  Tran.saction  is  consistent  with  the 
interests  of  the  Fund  investors  of  the 
participating  Fnnd.  the  Fund’s 
organizational  documents  and  the 
Fund’s  reiiorts  to  its  Fund  Investors. 

In  addition,  the  Manager  will  record 
and  jneserve  a  description  of  such 
Section  17  Transactions,  its  findings, 
the  information  or  materials  upon 
which  its  findings  are  based  and  the 
basis  therefor.  All  such  records  will  he 
maintained  for  the  life  of  a  Fund  and  at 
lea.st  six  years  thereafter,  and  will  he 
subject  to  examination  by  the 
(iommission  and  its  staff.  All  such 
records  will  he  maintained  in  an  easily 
accessible  place  for  at  lea.st  the  first  two 
years. 

2.  If  jnircha.ses  or  .sales  are  made  by 
a  Fund  from  or  to  an  entity  affiliated 
with  the  Fund  by  reason  of  an  Equity 
Shareholder  or  emjiloyee  of  the 
Winstead  (hoiq)  (a)  .serving  as  an  officer, 
director,  general  partner  or  investment 
advisor  of  the  entitv.  or  (h)  having  a  .5% 
or  more  investment  in  the  entity,  such 
individual  will  not  participate  in  the 
Fund’s  determination  of  whether  or  not 
to  effect  the  imrchase  or  .sale. 

3.  The  Manager  will  ado])t,  and 
periodicallv  review  and  update. 
])roi:ediire.s  designed  to  ensure  that 
rea.sonahle  inqiiirv  is  made,  ])rior  to  the 
consiimmation  of  any  Section  17 
Transaction,  with  respect  to  the  po.ssihle 
involvement  in  the  tran.saction  of  any 
affiliated  per.son  or  promoter  of  or 
jirincipal  underwriter  for  the  Funds,  or 
any  affiliated  person  of  such  a  per.son, 
jiromoter,  or  princijial  underwriter. 
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4.  The  Manager  will  not  make  on 
iH'haltOfa  Fund  any  investment  in 
which  a  (io-Investor  (as  defined  below) 
has  or  proposijs  to  accpiire  the  same 
class  ol  .securities  of  tin;  same  i.ssner. 
where  the  investment  involves  a  joint 
enterpri.se  or  other  joint  arrangcmient 
within  the  meaning  of  rule  17d-l  in 
which  the  Fund  and  the  (k)-investor  are 
participants.  ind(!ss  any  such  (io- 
Investor.  prior  to  disposing  of  all  or  ])art 
of  its  investment;  (a)  (lives  the  Manager 
sufficient,  hut  not  l(!.ss  than  one  day's, 
notice  of  its  intent  to  dis])os(!  of  its 
investment,  and  (h)  refrains  from 
disposing  of  its  investment  unle.ss  the 
|)articipating  Fund  holding  such 
investment  has  the  opportunity  to 
dispose  of  its  investment  prior  to  or 
concurrentlv  with,  on  the  same  tcnins  as. 
and  on  a  pro  rata  basis  with  the  (io- 
Investor.  The  term  "(io-lnvestor"  with 
res])ect  to  anv  Fund  means  anv  j)(uson 
who  is:  (a)  An  "affiliated  person"  (as 
defined  in  .s(!ction  2(a)(8)  of  the  Act)  of 
the  Fund:  (h)  a  Winstead  Fntitv:  (c)  an 
lu|nity  .Shareholder  or  other  (unplovee  of 
a  Winstead  Fntitv:  (d)  an  investnumt 
vdiicle  offered.  sj)on.sored.  or  managed 
by  the  Firm  or  an  affiliated  person  of  the 
Firm;  or  (e)  an  entity  in  which  a 
Winstead  Fntitv  acts  as  a  general 
partner,  or  has  a  similar  ca|)acitv  to 
control  the  .sale  or  disposition  of  the 
entitv's  .securiti(!s. 

Th(!  restrictions  contained  in  this 
condition,  however,  shall  not  he 
deemed  to  limit  or  prevent  ttu; 
disposition  of  an  investment  by  a  (io- 
Investor:  (a)  To  its  direct  or  indirect 
wholly-owned  suhsidiarv.  to  anv 
company  (a  "parent")  of  which  the  (io- 
Investor  is  a  direct  or  indirect  wholly- 
owned  subsidiary,  or  to  a  direct  or 
indirect  wholly-owned  subsidiary  of  its 
parent;  (h)  to  linmeiliate  Family 
Memlxirs  of  the  (io-lnvestor  or  a  trust 
established  for  any  such  Immediate 
Family  M(;ml)(!r;  or  (c)  when  the 
investment  is  com])ri.sed  of  securities 
that  are  (i)  listed  on  any  exchange 
registered  under  section  (i  of  the 
Fxchange  Act;  (ii)  NM.S  stocks  pursuant 
to  section  llA(a)(2)  of  the  Fxchang(!  Act 
and  rule  (jOO(a)  of  Regulation  NM.S 
thereunder;  (iii)  government  securities 
as  defimxl  in  .s(;ction  2(a)(1(>)  of  the  Act 
or  other  .secnriti(^s  that  me(!t  tlu; 
definition  of  "Fligible  .Sec:urity"  in  rule 
2a-7  under  the  Act;  or  (iv)  listed  on  or 
trad(‘d  on  any  fonugn  securities 
exchange  or  hoard  of  trade  that  satisfies 
regulatory  nupiinmients  und(!r  the  law 
of  the  jurisdiction  in  which  such  foreign 
.securities  exchange  or  board  of  trade  is 
organized  similar  to  those  that  apply  to 
a  national  securities  exchange  or  a 
national  market  svstem  for  .securities. 


.5.  The  Manager  of  each  Fund  will 
send  to  each  pciison  who  was  a  Fund 
Investor  in  such  Fund  at  anv  tinu; 
during  the  fiscal  y(!ar  then  emhul 
auditcid  financial  .statcmients  of  tlu; 
l'’und.  At  the  (mil  of  each  fiscal  year,  the 
Manager  will  make  a  valuation  or  have 
a  valuation  made  of  all  of  the  as.sets  of 
the  Fund  as  of  the  fiscal  year  imd  in  a 
manner  consistent  with  cu.stomarv 
practice  with  res])i!ct  to  the  valuation  of 
assets  of  the  kind  held  bv  the  bund.  In 
addition,  as  soon  as  ])racticat)l(!  after  thi; 
end  of  (lach  fi.scal  year  of  each  Fund,  the 
Managin'  of  the  Fund  shall  send  a  report 
to  each  person  who  was  a  Fund  Investor 
at  any  time  during  the  fi.scal  year  then 
ended,  setting  forth  such  tax 
information  as  shall  he  necessarv  for  the 
])reparation  by  the  Fund  Investor  of  his 
or  her  federal  and  slate  income  tax 
returns  and  a  report  of  the  investment 
activities  of  such  Fund  during  such 
year. 

().  Fach  Fund  and  the  Manager  will 
maintain  and  i)re.serve.  for  the  fife  of 
each  Fund  and  at  lea.st  six  years 
thereafter,  such  accounts,  hooks,  and 
other  documents  as  constitute  the 
record  forming  the  basis  for  the  audited 
financial  statements  and  annual  re])()rts 
of  such  Fluid  to  he  iirovided  to  its  I’und 
Investors,  and  agree  that  all  such 
records  will  he  subject  to  examiuation 
by  the  (Commission  and  its  staff.  Alt 
such  records  will  he  maintained  in  an 
easily  accessible  place  for  at  least  the 
first  two  years. 

I•'()I■  llio  (loinniission.  l)v  the  Division  of 
linostiiumi  Mmuigemeiil.  |nirsuiinl  to 
(lelogaleil  aiitlioritv. 

Kevin  M.  O'Neill. 

I)(!l)iity  Sacruldiy. 

IKK  Ddc.  201  :)-()2.5(i;'  Filed  H:4.')  am| 

BILLING  CODE  8011-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68787;  File  No.  SR- 
NYSEMKT-2013-08] 

Self-Regulatory  Organizations;  NYSE 
MKT  LLC;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Delaying  the  Operative 
Date  of  A  Rule  Change  to  Exchange 
Rule  806 — Equities,  Which  Provides 
for  Methodology  for  Determining  When 
To  Halt  Trading  in  All  Stocks  Due  to 
Extraordinary  Market  Volatility,  From 
the  Date  of  February  4,  2013,  Until  April 
8,  2013 

jiiiuiary  3 1 . 201  :t. 

Pursuant  to  .Soction  19(1))(1) '  of  tin; 
.Securities  Exchange  Act  of  1984  (the 

'  1.'-.  l!..S.(;.7tis(l))(l), 


"Act")  -  and  Rule  19h-4  thereunder,* 
notice  is  herehv  given  that  on  )anuarv 
28.  2018,  NYSF  MKT  FFC  (the 
"Fxchange"  or  "NY.SF  MKT")  filed  with 
the  .Securities  and  Fxchange 
(Commission  (the  "(Commission")  the 
projiosed  rule  change  as  de.scrihed  in 
items  I  and  II  below,  which  Items  have 
been  |)re|)are(l  hv  the  self-regulatorv 
organization.  The  (Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  in  oiiosed  rule  change 
from  interested  ])ers()n.s. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
llie  Proposed  Rule  (Change 

The  Fxchange  proposes  to  delay  the 
o])erative  date  of  a  rule  change  to 
F.xchange  Rule  8()I3-Eiiuities,  which 
provides  for  methodology  for 
determining  when  to  halt  trading  in  all 
stocks  due  to  iixtraordinary  market 
volatility,  from  the  date  of  Fehruarv  4, 
2018.  until  A])ril  8.  2018.  The  text  of  the 
])r()pose(i  rule  change  Isicj  is  available 
on  the  Exchange's  Web  site  at 
www.ny.se. com.  at  the  princijial  office 
of  the  Fxchange,  and  at  the 
(Commi.ssion's  Public  Reference  Room. 

II.  .Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  (Commission,  the 
.self-regulatory  organization  included 
statements  concerning  the  pur])o.se  of. 
and  basis  for,  the  inoposed  rule  change 
and  di.scussed  any  comments  it  received 
on  the  inoposed  rule  change.  The  text 
of  those  statements  may  he  examined  at 
the  places  specified  in  Item  IV  below. 
The  Fxchange  has  jirepared  summaries, 
.set  forth  in  .sections  A.  B.  and  (C  below, 
of  the  most  significant  ]nu’ts  of  such 
.statements. 

A.  Self-Hf^t’uhitory  Organi/Ait ion's 
Stdtoinont  of  the  Pnri)ose  of,  and 
Statiitorv  Bosis  for,  the  Proposed  Buie 
Change 

1.  Purpose 

The  Fxchange  pr()])().se.s  to  amend 
Rule  8013 — Equities,  which  provides  the 
methodology  for  determining  when  to 
halt  trading  in  ail  stocks  due  to 
extraordinary  market  volatilitv,  to  delay 
the  oiierative  date  of  the  pilot  by  which 
such  Rule  ()])erate.s  from  the  current 
.scheduled  date  of  Fehruarv  4,  2018, 
until  A|)ril  8,  2018.  to  coincide  with  the 
initial  date  of  operations  of  the 
Regulation  NM.S  Plan  to  Address 
Extraordinary  Market  Volatility  ("LIJLD 

-13  U..S.(;.  7Ha. 
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Plan”).  ’  As  proposed,  the  pilot  period 
will  begin  and  end  at  the  same  time  |si(:| 
the  pilot  period  for  the  Ll)LI3  Plan.  The 
current  Ride  8013 — Fipnlies  would 
remain  in  effect  until  April  8,  2013.  If 
the  pilot  is  not  either  extended  or 
approved  ]K;rmanently  at  the  end  of  the 
pilot  period,  the  current  version  of  Ride 
8013 — Fiiidties  would  he  in  effect. 

(hinvnl  Hula  HOB — Equities 

In  its  current  form,'’  the  ride  ])rovi(tes 
for  Level  1, 2,  and  3  declines  and 
specified  trading  halts  following  such 
declines.  The  values  of  Levels  1, 2  and 
3  are  calculated  at  the  heginidng  of  each 
calendar  quarter,  using  10%,  20%  and 
30%.  respectively,  of  the  average  closing 
value  of  the  DJIA  for  the  month  prior  to 
the  heginning  of  the  ijiiarter.  Each 
])ercentage  cakadation  is  rounded  to  the 
nearest  fifty  points  to  create  the  Levels’ 
trigger  points.  The  Exchange 
disseminates  the  new  trigger  levels 
(piarterly  to  the  media  and  via  an 
Information  Memo  and  lsic|  is  available 
on  the  Exchange’s  Web  site.'*  'Lhe  values 
then  remain  in  effect  until  the  next 
(inarterly  calculation,  notwith.standing 
whether  the  DJIA  has  moved  and  a 
Level  1,  2,  or  3  decline  is  no  longer 
eipial  to  an  actual  10%,  20%.  or  30‘3I) 
decline  in  the  most  recent  closing  value 
of  the  DJIA. 

Once  a  Ride  8013 — Eciidties  circuit 
breaker  is  in  effect,  trailing  in  all  stocks 
halt  for  the  time  periods  specified 
below: 

Un'ul  I  Halt 

Anytime  before  2:00  p.m. — one  hour: 

At  or  after  2:00  p.m.  hot  before  2:30 
p.m. — 30  minutes; 

At  or  after  2:30  ]).m. — trading  shall 
continue,  unless  tliere  is  a  Level  2  Hall. 

■''rill!  Coiiiniission  !ii)|)n)V(!cl  llio  proiiosod 
cliangos  lo  tho  markol-ivitio  circuit  Imiakurs  on  a 
pilot  basis  fora  piiriod  sclnxlulod  to  start  on 
February  4.  2tn:i  that  {:orrosponds  to  tliu  pilot 
piu'iod  for  thi;  Llil.l)  Flan  so  that  the  impact  of  tho 
two  proposals  can  bo  rm  iowod  togothor.  .S'oo 
.SiJcuritios  Kxchango  Act  Koloaso  No.  I>7()!)f)  (May 
:n.  2in2).  ii  fk  (lunoii.  2tn2)  (.sk- 
NY.SFAmox-2()l  l-7:i).  Tho  Fxchango  antici|iatos 
that  tho  initial  dato  of  LI  II.D  Flan  ojiorations  will 
bo  changod  to  April  H.  21)1  :i.  Tho  proposal  would 
dolav  tho  opiaativo  dato  of  the;  niark(!t-wid(!  circuit 
broak(!r  pilot  to  April  H.  2f)i:i  in  order  for  thi! 
iinphanontation  dato  for  tho  markot-widt!  circuit 
bnsikor  pilot  to  nanain  tho  same  dato  as  for  tho 
LI 'Ll)  Flan. 

■'’The  I'ulo  was  best  ainonchal  in  tOFll.  wlnm 
d(!clinos  hasod  on  spociihul  |)oint  dro|)s  in  tho  1)|1A 
wore  roplacial  with  tin?  current  nuMhodologv  of 
using  a  porcontago  d(!c:lin(!  that  is  ivcalculatcal 
(|uartorly.  .S’oo  .S(!curiti(;s  Kxchangc!  Act  Koi(!as(!  No. 
:ttm4(i  (April  t).  i<)t)H).{i:i  FK  1«477  (April  l.’i.  KltlHl 
(.SR-NY.Si;-()8-t)li.  .SR-Anu!X-;)H-()<).  .SR-ILSF-OH- 
t)li.  .SR-(;MX-<)«-()«.  SR-NA.S1)-()«-27.  and  SR- 
I’hlx-OH-l.')). 

'•Sur  o.g..  NY.sk  R(!gulation  lid'orination  Memos 
11-1!)  ()uno  :»).  201 11  and  11-11)  (March  :il.  2011). 


Level  2  Halt 

Anytime  before  1:00  p.m. — two  hours; 

At  or  after  1:00  |).m.  hut  before  2:00 

]).m. — one  hoitr; 

At  or  after  2:00  ]).m. — trading  shall  halt 

iind  not  resume  for  the  rest  of  the  day. 

Ijivel  3  Halt 

At  any  time — tniding  shall  halt  and  not 

resume  for  the  rest  of  the  ihiv. 

Ihde.ss  stocks  are  halted  for  the 
reniiiinder  of  the  trading  dav,  price 
indications  are  di.sseminated  during  a 
Rnle  8013 — Ikiiiities  tntding  halt  for 
stocks  that  comprise  the  DJIA. 

Amended  Rale  HOB — Eqidties 

The  Exchange  amended  Ride  80B — 
Equities  to  revise  the  current 
methodology  for  determining  when  to 
halt  trading  in  all  stocks  due  to 
extraordinary  market  volatility 
("market-wide  circuit  breakers’’). ^  The 
Exchange,  other  eiinities.  ojitions,  and 
futures  markets,  and  FINRA  amended 
the  market-wide  circuit  breakers  to  take 
into  consideration  the  recommendations 
of  the  Joint  CFTd-SEC  Advisory 
Committee  on  Emerging  Regulatory 
Issues,  and  to  provide  for  more 
meaningfid  measures  in  today’s  markets 
of  when  to  halt  trading  in  all  stocks. 
Accoi'dingly,  the  Exchange  amended 
Rnle  8013 — E(|nities  as  follows:  (i) 
Re])lace(l  the  DJIA  with  the  S8:l’  .50():  (ii) 
replaced  the  (|iiarterly  calendar 
recalculation  of  Ride  8013 — Eipdties 
triggers  with  daily  recalculations;  (iii) 
replaced  the  10%,  20%.  and  30% 
market  decline  percentages  with  7%, 
13%,  and  20%  market  decline 
jiercentages;  (iv)  modified  the  length  of 
the  trading  halts  a.ssociated  with  each 
market  decline  level;  and  (v)  modified 
the  times  when  a  tiading  halt  may  be 
triggered.  The  Exchange  believes  that 
these  amendments  update  the  rnle  to 
reflect  today’s  high-speed,  highly 
electronic  trading  market  while  still 
meeting  the  original  purpose  of  Ride 
8013 — Equities;  to  ensure  that  market 
participants  have  an  opportunity  to 
become  aware  of  and  respond  to 
significant  ])rice  movements. 

The  Exchange  adopted  the  proj)osed 
changes  to  the  market-wide  circuit 
breakers  on  a  pilot  basis  for  a  jieriod 
that  corres])onds  to  the  pilot  period  for 
the  LULD  Rian  so  that  the  impact  of  the 
two  jnoposals  can  be  reviewed 
together."  In  addition,  in  order  for  the 
markets  and  the  single  jilan  processors 
re.s])onsible  for  the  consolidation  of 
information  iiursuant  to  Rule  (j()3(b)  of 

'  Sac  .Sucurilius  (•(xdiiinoo  Ai:l  Roloiiso  No.  ()7()!)() 
(Miiy  ai.  2012).  77  I’R  aa.'jai  OuiK!  (i.  2012)  (.SR- 
Nl '.SI3Aiiu!X-201  l-7a). 

«  Siw  id. 


Regulation  NMS  under  the  Securities 
Exchange  Act  of  1834  to  make  the 
necessary  technological  changes  to 
implement  both  the  changes  to  the 
market-wide  circuit  breakers  and  the 
propo.sed  LIJLD  Rian,  the  Exchange 
established  that  the  implementation 
date  for  the  proposed  rule  changes 
should  be  the  same  date  that  the  LULD 
Rian  is  implemented.  The  Exchange 
anticipates  that  the  initial  date  of  LULD 
Rian  operations  will  be  changed  to  April 
8,  2013.  For  the  same  reasons  as  stated 
above,  tbe  Exchange  propo.ses  to  delay 
the  operative  date  of  the  market-wide 
circuit  breaker  pilot  to  April  8,  2013  in 
order  for  the  implementation  date  for 
tlie  market-wide  circuit  breaker  pilot  to 
remain  the  same  date  as  for  the  LULD 
Rian. 

2.  Statutory  Basis 

The  Exchange  believes  that  its 
proposal  is  consi.stent  with  Section  0(b) 
of  the  Securities  Exchange  Act  of  1934 
(the  "Act”),"  in  general,  and  furthers  the 
objectives  of  Section  0(b)(5)  of  the  Act,"’ 
in  particular,  in  that  it  is  designed  to 
])revent  fraudulent  and  manipulative 
acts  and  practices,  to  jiromote  just  and 
equitable  ])rinciples  of  tiade,  to  leinove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  to  jirotect  inve.stors  and  the 
public  interest. 

Specifically,  this  rnle  piopo.sal 
su])])orts  the  objectives  of  perfecting  the 
mechanism  of  a  free  and  o])en  market 
and  the  national  maiket  system  becau.se 
it  ])romotes  uniformity  across  markets 
concerning  when  and  how  to  halt 
trading  in  all  stocks  as  a  result  of 
extraordinary  market  volatility. 
Additionally,  delaying  the  operative 
date  of  the  market-wiile  circuit  breakers 
pilot  until  the  initial  date  of  operations 
of  the  LULD  Rian  would  allow  the  pilot 
to  begin  and  end  at  the  .same  time  of  the 
LULD  Rian  so  that  the  Exchange  and  the 
Commi.ssion  could  further  a.s.sess  the 
impact  of  the  two  pilots  on  the 
market])lace  or  whether  other  initiatives 
should  be  adopted  in  lien  of  the  pilots, 
which  contributes  to  the  protection  of 
investors  and  the  jiublic  interest. 

B.  Self-Begalatory  Organization's 
Statement  on  Barden  on  Competition 

'I'he  Exchange  does  not  believe  that 
the  pro|)osed  rnle  change  will  imi)ose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  pnrpo.ses  of  the  Act.  The 
proposed  changes  are  being  made  to 
delay  tbe  operation  of  the  market-wide 

■’  LS  U..S.(:.  7«l(l)). 
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circuit  breakers  pilot  until  April  8.  2013 
to  allow  the  pilot  jieriod  to  begin  and 
end  at  the  same  time  as  the  LIILD  Plan, 
which  contributes  to  the  protection  of 
investors  and  the  public  interest.  Other 
competing  ecpiity  exchang(;s  an;  subject 
to  till!  .same  methodology  for 
determining  when  to  halt  trading  in  all 
.stocks  due  to  extraordinary  market 
volatility  and  tlu;  same  r{!(|uirem(;nts 
specified  in  the  LUIJ)  Plan.  Thus,  the 
proposed  changes  will  not  impose  any 
burden  on  competition  while  j)roviding 
that  the  market-wide  circuit  breakers 
j)ilot  j)eriod  cf)rresponds  to  the  jiilot 
|)(!riod  fertile  LUl.D  Plan  so  that  the 
iinjiact  of  the  two  jiroposals  can  he 
reviewed  together. 

C.  Salf-Ihiiiuldtory  Or}>(iny/.(itk)n's 
Statement  on  (Jonnnents  on  the 
Proposed  Pule  (Jhange  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  solicitcul 
or  received  with  respect  to  the  jiroposiuf 
rule  change. 

III.  Dale  of  Kilecliveness  of  the 
Proposed  Rule  Cliange  and  Timing  for 
(loniinission  Action 

The  Exchange  has  filed  the  jiroposiul 
rule  change  pursuant  to  Section 
19(h)(3)(A)(iii)  of  the  Act  ' '  and  Rule 
l‘)h-4(f)(())  thenunuler. Because  the 
propo.sed  rule  change  does  not:  (i) 
Significantlv  affect  the  |)rotection  of 
investors  or  the  public  intcaii.st:  (ii) 
impose  any  significant  burden  on 
competition:  and  (iii)  become  operative 
jirior  to  30  days  from  the  date  on  which 
it  was  filed,  or  such  shorter  time  as  the 
Oommi.ssion  mav  designate,  if 
consistent  with  the  prot(!ction  of 
investors  and  tlu;  ])uhlic  interest,  the 
proposed  rule  change  has  become 
effective  pursuant  to  Section  10(h)(3)(A) 
of  the  Act  and  Rule  l?)h-4(f)(0)(iii) 
thereunder. 

A  proposed  rule  change  filed  under 
Rule  10l)-4(n(())' '  normally  does  not 
h(!come  o|)erative  jirior  to  30  days  after 
the  date  of  the  filing.  However,  pursuant 
to  Rule  l‘)h-4(f)(())(iii).''’  the 
(Commission  mav  designate  a  shorter 
time  if  such  action  is  consistent  with  the 
protection  of  investors  and  the  public 
interest.  The  Exchange  has  asked  the 
(Commission  to  waive  the  30-dav 
opinative  delay  so  that  the  propo.sal  may 
become  ojierative  immediately  upon 
filing.  The  (Commi.ssion  believes  that 
waiving  the  30-day  operative  delay  is 
consistent  with  the  jirotection  of 
investors  and  the  jiuhlic  interest.  Doing 


"  1.5  n..S.(:.  7«s(li)(:))(A)(iii). 

17t:i  K  24().l'.)l)-4(l)((i). 

"  17  CFR  240.1'Jl)-4(t)((i). 
17(:i  K  24().l!ll)-4(l)((i)(iii). 


SO  will  delay  the  operative  date  of  the 
market-wide  circuit  breakers  pilot  until 
the  initial  date  of  operations  of  the 
LDLD  Plan,  thereby  allowing  the  ])ilot  to 
run  simultaneously  with  the  LIJLD  Plan, 
jiroviding  an  opportnnitv  to  properlv 
a.sse.ss  the  im|)act  of  the  two  pilots  on 
the  market|)lace  and  evaluate  the  pilots’ 
effectiveness,  'fherefore,  the 
(Commission  hereby  waives  the  30-day 
0|)erative  delav  and  designates  the 
lirojiosal  ojierative  ujion  filing.''’ 

.'\t  any  time  within  00  days  of  the 
filing  of  such  jirojiosed  rule  change,  the 
(Commission  summarily  may 
temjKirarily  susjiend  such  rule  change  if 
it  ajijiears  to  the  (Commission  that  such 
action  is  necessary  or  aiijirojiriate  in  the 
jiuhlic  intere.st.  for  the  jirotection  of 
investors,  or  otherwise  in  furtherance  of 
the  jiurjio.ses  of  the  Act.  If  the 
Commission  takes  such  action,  the 
(Commission  .shall  institute  jiroceedings 
under  Section  1‘)(h)(2)(B)'"  of  the  Act  to 
determine  whether  the  jirojiosed  rule 
change  should  he  ajijirovefi  or 
disajijiroved. 

IV^  Solicitation  of  (Cninments 

Interested  jier.sons  are  invited  to 
sulimit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  jirojiosed  rule 
change  is  consistent  with  the  Act. 
(Comments  may  he  suhmitted  by  any  of 
the  following  methods: 

Fleet ronic  Oomments 

•  Use  the  (Commission’s  Internet 
comment  form  (httji://www.sec.go\7 
rule.s/sro.shtml);  or 

•  Send  an  email  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NYSFMKT-20 1 3-03  on  the 
subject  line. 

Paper  Oomments 

•  Send  jiajier  comments  in  trijilicate 
to  Elizabeth  M.  Murjihy.  Secretary. 
Securities  and  Exchange  (Commi.ssion. 
100  F  Street  NE.,  Washington,  D(C 
20.54{)-1000. 

All  suhmi.ssions  should  refer  to  File 
Numher  SR-NYSFMKT-201 3-Ofi.  This 
file  numher  should  he  included  on  the 
subject  line  if  email  is  used.  3’o  helji  the 
(Commission  jiroce.ss  and  review  your 
comments  more  eff  icient Iv,  jilea.se  use 
only  one  method.  The  (Commi.ssion  will 
jio.st  all  comments  on  the  (Commission’s 
Internet  Web  site  (http://\\  \v\v.sec.gov/ 
rules/sro.shtml).  (Cojiies  of  the 
sulimission,  all  suhseejuent 
amendments,  all  written  .statements 


|)ur|)i).s(!.s  only  ol  waiving  llii;  :i()-(lav 
opnralivi:  (l(!lay,  lla;  Coininis.sion  has  considornd  tint 
|)n)|)osc!d  ride's  iinpac!  on  iiHicioncy.  coinjiotition. 
and  cajiital  lorinalion.  Soo  15  |l..S.{;.  7H(:(I'). 

"■15  ll..S.(:.  7Hs(l))(2)(B). 


with  resjiect  to  the  jirojio.sed  rule 
change  that  are  filed  with  the 
(Commi.ssion,  and  all  written 
communications  relating  to  the 
jirojio.sed  rule  change  between  the 
(Commi.ssion  and  any  jierson,  other  than 
tho.se  that  may  he  withheld  from  the 
Jiuhlic  in  accordance  with  the 
jirovisions  of  .5  ll.S.(C.  5.52.  will  he 
available  for  Web  site  viewing  and 
jirinting  in  the  (Commission’s  Public 
Reference  Room.  100  E  Street  NE., 
Washington,  D(C  20540,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  ji.m.  (Cojiies  of  the 
filing  al.so  will  he  available  for 
insjiection  and  cojiving  at  the  jirincijial 
office  of  the  Exchange.  All  comments 
received  will  he  jiosted  without  change: 
the  (Commission  does  not  edit  jjersonal 
identifying  information  from 
suhmi.ssions.  You  .should  sulimit  only 
information  that  you  wish  to  make 
available  jiuhlicly.  All  submissions 
should  refer  to  File  Numher  .SR- 
NYSEMKT— 2013-08  and  should  he 
suhmitted  on  or  before  Fehruarv  27, 
2013. 

l'’(ir  llie  (Cdinniissien.  Iiv  tlie  Dix’isidii  dl 
Tnidiiig  and  Markcl.s.  purstuiiil  Id  didegated 
aiillidi'ilx’. '  ^ 

Kevin  M.  O’Neill, 
l)(‘l)iily  Sccn'lury. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-68791;  File  No.  SR-BATS- 
2013-007] 

Self-Regulatory  Organizations;  BATS 
Exchange,  Inc.;  Notice  of  Filing  and 
immediate  Effectiveness  of  Proposed 
Rule  Change  To  Amend  BATS  Rules 
Related  to  Price  Sliding  Functionality 

laiuuny  31.  2013. 

Pursuant  to  .Section  19(h)(1)  of  the 
.Securities  Exchange  Act  of  1934  (the 
“Act”).'  and  Rule  19h-4  thereunder,- 
notice  is  hereby  given  that  on  )anuary 
25,  2t)13.  BAT.S  Exchange.  Inc.  (the 
“Exchange”  or  “BAT.S")  filed  with  the 
.Securities  and  Exchange  (Commission 
(“(Commission")  the  jirojiosed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  jirejiared 
by  the  Exchange.  The  Exchange  has 
designated  this  jirojiosal  as  a  “non- 
controversial”  jirojio.sed  rule  change 
jinrsuant  to  Section  19(h)(3)(A)  of  the 


'■  17  CFR  2(l(l.:)(l-:i(a)(12). 
>  15  ll..S.(;.  7Ks(l))(l). 

-  17  CFR  24().l<)l)-4. 


7».  No.  25;W.Mlnos.lay.  February 


Act’*  iind  Kiilo 

lluMoundor.-'  whic.li  nnidors  it  olfoctivo 
upon  tiling  with  tho  Commission.  1  ho 
Commi.ssion  is  pnlilishing  this  iiotioo  to 
solicit  coimnonts  on  tho  iirojiosod  into 
chango  irom  intorostod  jiorsons. 

1  Solf-Rogulalorv  Organization’s 
Statomonl  of  tho  Torms  of  Suhstanco  ot 
tho  I’roposod  Rulo  Chango 

'fho  Exchango  is  proposing  to  amond 
Knlo  11.9.  ontitlod  “Ordors  and 
Modifions”.  and  Riilo  21 .1 ,  ontitlod 
‘‘Dofinitions”.  to  inodiiy  tho  oporation 
of  tho  Exchango's  prico  sliding 
functionality  doscrihod  in  Rnlos  11..) 
and  21.1  applicahlo  to  tho  RAIS  oqiiity 
sociiritios  trading  platform  (“BATS 
Eduitios”)  and  tho  BATS  oquity  options 
trading  iilatiorm  (“BATS  Options’  ). 

rospoctively.  , 

d'ho  toxt  of  tho  proiiosod  rnlo  change, 
is  available  at  tho  Exchange’s  Woh  site 
at  http://n'\v\\’.b(itstrading.com.  at  the 
principal  office  of  the  Exchange,  and  at 
tho  C^oinmission’s  Public  Rotoionc.o 
Room. 


11.  Solf-Rogulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  tho  Commission,  tho 
l-lxchango  inchulod  statoinonts 
(•.oncoming  tho  pnriioso  ot  and  xisis  for 
tho  proposed  rnlo  chango  aiul  discnssod 
anv  coimnonts  it  rocoivod  on  the 
proiiosod  rnlo  chango.  'fho  text  o  those 
statoinonts  inav  ho  oxaminod  at  'ho 
places  specified  in  Item  lY  below,  rho 
E.xchango  has  prepared  sninmarios.  sot 
forth  in  Sections  A.  B.  and  C  below  .  ot 
tho  most  significant  parts  of  such 
statements. 

A.  Sell -Regulatory  Oigani'/Mtion’s 
Statement  of  the  Purpose  oj.  and 
Statutory  Basis  for,  the  Proposed  Buie 
Change 
1.  Purpose 

'fho  Exchange  currently  offers  various 
forms  of  sliding  which,  in  all  cases, 
result  in  tho  ranking  and/or  display  of 
an  order  at  a  pric.o  other  than  an  order  s 
limit  prico  in  order  to  comply  wuth 
apiilicablo  socairitios  laws  and/or 
Exchange  rnlos.  Specifically,  the 
Exchange  currently  offers  prico  siuhng 
to  ensure  compliance  with  Regnlation 
NMS  and  Regnlation  SI  lO  for  BA  1 S 
Equities,  as  well  as  price  sliding  tor 
BATS  Ojitions  to  ensure  coinpfiance 
rules  analogous  to  Regulation  NMS 
adopted  by  the  Exchange  and  other 
options  exchanges.  Price  sliding 
currently  offered  by  the  Exchange  re- 

•  15  ll.S.C..  78s(l))(3)(A). 

■>  17  Cl-’R  24n.l!)t)-)(nia)(iii). 


prices  and  disiilavs  an  order  iqKm  entrv  a 
and  in  certain  cases  again  re-prices  and  L 
re-displavs  an  order  at  a  more  aggressive  r 
price  based  on  changes  in  the  national  t 

host  hid  (“NBB”)  or  Tu., 

(“NBO”,  and  together  with  the  NBB,  the 
“NBBO”).  As  described  below’,  the 

Exchange  proiioses  to  modify  the  J 

oiieration  of  disiilay-price  sliding  in  the 
event  the  Exchange  di.siilays  an  order 
subject  to  price  sliding  as  a  Protec.ted 
Quotation  and  such  order  s  displayed 
price  is  locked  or  crossed  by  another 
(Kpiities  market  or  options  exchange,  as 

applicable.  .  i  .. 

Under  the  Exchange  s  current  rules 
for  BATS  Eipiities,  if,  at  the  time  of 
entry,  an  order  w'onld  lock  or  cross  a 
Protec.ted  Quotation  displayed  by 
another  trading  center  the  Exchange 
ranks  orders  subject  to  display-pm:e 
sliding  at  the  locking  price  and  displays 
such  orders  at  one  niininuim  prico 
variation  below  the  current  NBQ  (for 
bids)  or  to  one  miniimun  jirice  variation 
above  the  current  NBB  (for  offers). 
Follow'ing  the  initial  ranking  and 
displav  of  an  order  subject  to  display-- 
iirice  .sliding,  an  order  is  tyincally  only 
re-ranked  and  re-disiilayed  to  the  extent 
it  achieves  a  more  aggressive  price. 
Mow’ever,  the  Exchange  proposes  t()  re¬ 
rank  an  order  at  the  same  price  as  the 
displaved  price  (i.e..  a  less  aggressive 
price)  in  the  event  such  order  s 
'  displayed  price  is  locked  or  crossed  by 
a  Protected  Quotation  of  an  external 
market.'*  This  will  avoid  the  iiotential  ot 


r.  As  cldinod  in  llAl'-S  Rnlo  1.5(t).  applicni*!*'  In 
RAI  S  l  Auilins.  a  ■•R.nl.u:UHl  Quolat.nn  is  a 
,,unlatinn  that  is  a  Rrntoctncl  Hid  <»1 
OIRm-."  In  turn,  tlio  torni  •I’rntncKul  Hid  ni 
■Hrnlnc.lnd  Ollur"  innans  'a  liid  nr  n  lur  in  a  sKu.k 
that  is  (i)  displavnd  by  an  aiitninalnd  tradin»  t.nntnr. 
(ii)  dissninin'itnd  inirsuant  In  an  ellnclivn  natinnal 
niarknl  svsUnii  lilan;  and  (ni)  ■ 

(innlatinn  lhal  is  llin  l.nsi  Ind  nr  l.nst  (illrr  nl  a 
natinnal  snnnritins  nxnhanRO  nr 
dnfinnd  in  U.VI’S  Rnln  27.1.  api.licabln  tn  H.M  S 
Optinns,  a  ■■Hrntnntod  Qnntatinn  is 
Bid  nr  I’rntontnd  Ollnr.  '  In  turn,  dm  tni  n  1  b.i.li  cl 
Hid"  nr  -I’rntontnd  OIfnr"  innans  "a  Hid  nr  Ollnr  in 
an  niitinns  snrins.  rnspnctivnly.  tli.il.  (.  )  s 
dissnininatnd  pursuant  In  ibn  Ol’R.'  an  | 

Is  Ibn  Hnst  Bid  nr  BnsI  Ollnr.  rnspnnlivnlv  displax  .  d 
bv  an  Rlioibln  Rxebansn."  An  -Rlisibln  bxdiangn 
is  dniinnd  in  Rnln  27.1  as  "a  natinnal  snr.nritins 
nxiliangn  rnoistnrnd  xvitb  tbn  SRC  in 
xvitb  Snetinn  li(a)  ntllin  Rxclianon  Ant  that,  (a)  is 
a  HartidpanI  Rxdiaiign  in  (X'.(.  (as  Ibat  . 

H,.linnd  in  Snntinii  Yll  nl  tbn  (KX.  by-laus  :  (b)  s 
,  party  tn  tbn  Ol’RA  Plan  (as  that  tnrin  is  dnsnril.nd 
in  .Snetinn  1  nl  tbn  Ol’RA  I’lan);  and  (e.)  il  tbn 
national  snenritins  nxdian<;n  dinn.sns  not  In  bni.nini. 
a  party  tn  this  Plan,  is  a  partidpani  in  anntlinr  plan 
apprn'ynd  by  tbn  Cnininissinii  prnyidin«  Inr 
enniparabln  Tradn  rbrnn-;b  and  Rneknd  and 
Crnssnd  Marknl  iirnlnc.linn." 

-  l  lin  Rxdiannn  nnins  that  as  a  sniinral  inattnr 
Kn-nlatinn  NMS  sbnnid  (imyniit  nxtnrnal  njaiknl.s 
Irnm  displaying  Prntnetnd  qnnlalinns  dial  Ini.k 
cross  Prntndnd  Qnntatinns  dis|)laynd  by  Ibn 
Rxdiannn.  Hnwnynr.  in  a  dynaniu:  marknl.  sndi  a 
nynnt  nan  and  dons  liap,)nn  Inr  a  yarinty 
Rnrnxainiiln.  it  tbn  Rxe.han--n  niulalns  its  1  intni.li.d 


<1  nmked  prit:e  tliat  crosses  the  1  rotected 
Quotation  displaviul  by  such  external 
market,  which  conhl.  in  turn,  lead  to  a 
trade  through  of  such  Protected 
Quotation  at  such  ranked  price.  The 
Exchange  notes  that,  as  described 
below,  when  an  external  market  crosses 
the  Exchange’s  Protected  Quotation  and 
the  Exchange’s  Protected  Quotation  is  a 
displaved  order  subject  to  price  sliding, 
the  Exchange  proposes  to  re-rank  such 
order  at  the  displaved  price.  Thus,  the 
order  displayed  by  the  Exchange  will 
still  ht!  ranked  and  permitted  to  execute 
at  <1  iiric.c  that  crosses  the  other  imirket  s 
Protected  Quotation,  which  is 
w’ith  Rule  (i1l(h)(4)  of  Regulation  NMS. 

As  an  exanqile  of  the  behavior 
described  above,  assume  the  Exchange 
has  a  postetl  and  displayed  hid 
100  shares  of  a  security  priced  at  S10.H) 
per  share  and  a  jiosted  and  disiilayed 
offer  to  .sell  100  shares  at  SIO.IO  per 
share.  Assume  the  NBBQ  is  S10.10  by 
$10  12.  If  the  Exchange  receives  a  non- 
routahle  hid  to  buy  100  shares  at  $10.12 
iier  share  the  Exchange  will  rank  the 
order  to  buy  at  $10.12  ami  di.siilay  the 
order  at  $10.11  because  displaying  the 
hid  at  $10.12  w'ould  lock  an  external 
market’s  Protected  Offer  to  sell  for 
$10  12.  If  an  external  market  then 
updated  its  Protected  Offer  to  $10.11. 
thus  locking  the  Exchange’s  displayed 
hid  (i.e..  the  order  subject  to  price 
sliding  that  is  ranked  at  $10.12  and 
disiilaved  at  $10.11).  then  the  Exchange 
'f  iirojio.ses  to  modify  the  nmked  price  ot 
such  f)i(f  to  the  same  prit;e  as  the 
disptaved  price  (i.e..  .$10.11).  By  re¬ 
ranking  the  hid  in  this  example  to 
$10.11,  the  Exchange  w'ill  not  allow’  an 
order  to  maintain  a  ranked  price  that  is 
-••  crossing  the  NBQ  when  the 
'  price  of  such  order  is  locking  the  NBQ. 
and  thus,  such  order  w'ill  not  have  the 
abilitv  to  trade  through  the  NBQ  it  the 
Exchange  receives  a  marketable  contra- 
„.H  side  offer  during  the  Iticketl  market 
in  condition. 

Tlie  Exchange  notes  tlnit  as  pioiioscd 
>  w’hen  an  external  market  juihlishes  a 
Y.’"'  Protected  Quotation  that  crosses  an 
order  displayed  by  the  Ext:hange  the 
Exchange  has  proposed  to  slide  the 
ranked  price  of  its  displayed  order  to 


Onnbition  lorii^sncniity  at  tbn  saiiin  limn  annibnr 
marknl  npdalns  its  n.mira-sidn  I’mlnclnd 
it  is  pnssibln  Ibat  snnb  ipmlatinns  lock  ni 
oibnr.  Nniibnr  Ibn  Rxdian^n  iinr  Ibn  nibnr  m.nki.l 
wnnld  knoxy  in  ibis  drcnnislaiicn  ' 

.pmlalinns  xyonld  lock  nr  cross  nacb  nllu  i  xxl  cn 
pnblisbino  tbnir  .innlatinn  niidalns  As  annilu.i 
nxainpln.  in  Ibn  nx  nnt  annibnr  marknl  rncniyns  .m 
ininrmarknl  sxxnnp  nrdnr,  sneb  marknl  m.ix 
pminissiblx  display  sneb  nr.lnr  xy.tbniil  niuarcl  tn 
pn.tnclnd  Qnntatinns,  inclmlinn  ‘l"'-^'' 
(lisplaynd  by  Ibn  Rxebanso  ll.al  lock  nr  ..rnss  sneb 
nrdnr. 

ri7(:FR  242.(il  1(b)(4). 
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the  displayed  jirice.  Thus,  an  order  will 
still  be  jiermitted  to  he  ranked  at  a  price 
that  crosses  an  external  market’s 
Protected  Quotation,  and  could  thus 
trade  through  such  (piotatiou  if 
(ixecutcid.  For  instance,  using  the 
exain|)le  above,  assume  that  tin;  NI31K) 
is  .SIO.IO  hv  .SlO.12  and  the  Fxchange 
has  a  price  slid  hid  to  buy  100  shares 
that  is  ranked  at  .SI  0.1 2  and  displayed 
at  Si  0.1 1.  If  an  external  market  then 
updated  its  Protected  Offer  to  SIO.IO. 
thus  crossing  the  Fxchange's  displayed 
hid  (i.e..  the  order  subject  to  price 
sliding  that  is  ranked  at  Si 0.1 2  and 
di.sj)layed  at  SI 0.11).  then  the  Exchange 
will  modify  the  ranked  price  of  such  hid 
to  the  same  ])rice  as  the  disjjlaved  price 
(i.e.,  .S10.11).  The  order  disi)layed  by  the 
Exchange  will  he  permittiul  to  remain 
executable  at  a  price  that  crosses  the 
other  market's  Protected  Offer.  The 
Exchange  has  proposed  this 
functionality  hecan.se  it  is  consistent 
with  its  proposed  functionality  when  an 
external  market  locks  the  Exchange’s 
Protect(;d  Quotation.  Whih;  the 
Exchange  believes  such  an  order  should 
still  Ih;  pcMinitted  to  (jxecute  j)ursuant  to 
the  exception  in  Regulation  NMS  when 
tlu!  mark(!t  is  crossed,  and  does  not 
Ixdieve  that  the  displayed  j)rice  of  its 
Protected  Quotations  should  he  ad  just  (m1 
hasfid  on  another  market  puhli.shed 
Protectcul  Quotations  that  lock  or  cross 
such  (piotations.  the  Exchange  h(*liev(!S 
that  executing  such  au  order  at  the 
displaviul  price  of  such  onler  is  a  h(!tt(!r 
result  hecau.se  the  exi.stenc:(!  of  a 
crossing  ijuotation  is  evidence  of  some 
jjrice  discrepancy  in  tlu;  market.  The 
Exchange  al.so  believes  that  consi.stency 
between  the  functionality  when  the 
Exchange’s  (jiiotation  is  locked  and 
when  the  Exchange’s  cpiotation  is 
cro.ssed  is  preferable." 

The  Exchange  also  propo.ses  to  make 
chiar  that  this  re-ranking  will  not  re.sidt 
in  a  change  in  jiriority  for  the  order  at 
its  displaycjd  price.  For  instance,  in  the 
examj)le  above,  assume  the  hid 
descrilxul  had  hecm  posted  and 
displayed  at  .Si 0.11  and  ranked  at 
Si 0.1 2  ("Order  A”),  and  then  a  later 
arriving  hid  is  received  by  the  Exchange 
at  SI 0.11  ("Order  B”)  and  posted  as 
well,  with  j)riority  behind  Order  A.  If 
tin;  Exchange  then  ni-ranks  Ord(!r  A 
l)(!cau.se  it  has  been  locked  or  cros.sed  by 
another  market  center’s  Protected 
Quotation,  the  Exchange  does  not 
Indievc!  it  wonld  he  fair  to  cau.se  such 
order  to  lose  prioritv  when  it  was 
originally  first  in  |)riority  amongst 
displayiHl  orders  on  the  Exchange. 

As  set  forth  in  the  Exchange’s  current 
price  sliding  rules,  the  ranked  and 
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dis])layed  prices  of  an  order  subject  to 
di.splay-l)rice  sliding  may  he  adjusted 
once  or  mnltiple  times  de])ending  upon 
the  in.structions  of  a  User-'  and  changes 
to  the  prevailing  NBBO.  The  lixchange’s 
default  |)rice  sliding  proce.ss  slid(!s  and 
ranks  an  order  on  entry  .so  that  it  is 
ranked  at  the  locking  price  and 
displayed  at  one  price  less  aggnissive 
and  then  unslides  the  order  so  that  it  is 
displayed  at  the  ranked/locking  price 
one  time  if  such  di.s])lay  iMicomes 
permissible.  Multiple  j)rice  sliding 
continues  to  rank  and  display  orders  at 
the  most  aggressive  permissible  i)rices 
based  on  changes  to  the  NBBO.  Multiple 
price  sliding  is  o|)tional  and  must  he 
explicitly  .selected  by  a  U.ser  before  it 
will  he  applied.  The  Exchange  proposes 
to  make  clear  that,  in  connection  with 
the  changes  above,  if  an  order  subject  to 
the  Exchange’s  default  ])rice  sliding 
]noc(;.s.s  has  he(!n  locked  or  crossed  by 
a  Protected  Quotation  of  an  external 
market  then  the  Exchange  will  adjust 
the  ranked  price  of  such  ord(;r  and  it 
will  not  he  further  r(!-ranked  or  n;- 
displayed  at  any  other  price.  While  in 
most  circumstances  the  Exchange 
unslid(!s  orders  subject  to  j)rice  sliding 
to  a  mon;  aggressive  price  when 
permissible,  in  this  limited 
circumstance,  when  such  an  order’s 
di.s])laved  price  is  locked  or  cro.ssixl  by 
an  ext(;rnal  market  the  Exchange  will  h(! 
sliding  the  ranked  ])rice  to  the  hiss 
aggressive  displayed  price  and  will  not 
further  imslide  the  order.  Orders  .suhj(;ct 
to  the  optional  multi|)le  ])rice  sliding 
proce.ss  will  he  further  re-ranked  and  re- 
di.s])laved  as  permissible  based  on 
changes  to  the  prevailing  NBBO.  Thus, 
once  slid,  an  order  subject  to  multiple 
]3ric;e  sliding,  including  its  ranked  price, 
will  he  slid  to  mon;  aggre.ssive  prices  as 
permissible. 

As  a  continuation  of  the  example 
above,  a.ssnme  that  the  NBBO  is  .SIO.IO 
by  810.12  and  the  Exchange  has  a  ju  ice 
slid  hid  to  buy  100  shanis  that  is  ranked 
at  S10.12  and  disj)lay(!d  at  S10.11.  If  an 
ext(!rnal  mark(it  then  uj)dated  its 
Protected  Offer  to  S10.11,  thus  locking 
the  Exchange’s  disjjlayed  hid  (i.e.,  the 
ord(!r  snhj(!ct  to  jirice  sliding  that  is 
ranked  at  Si 0.1 2  and  dis])layed  at 
.SlO.ll),  then  the  Exchange  will  modify 
the  ranked  jjrice  of  such  hid  to  the  .saim; 
l)ric(!  as  the  di.s|)layed  |)rice  (i.e., 

.Si  0.11).  If  a  User  has  selected  tlu; 
default  |)rice  sliding  |)roces.s  then  the 
order  will  not  further  r(!-rank  or  re- 
dis|)lay  such  order,  (;ven  if  tlu;  NBO 
moves  hack  to  S10.12  such  that  the 


■'As  (l>!rin(!(l  in  HAT.S  Kuln  C.^tcc).  ii  ll.snr  is  "iiTiy 
Mninhc!!’  or  .Sponsonul  I’.irlicipnnt  wlio  is 
iiulliorizod  U)  olilain  accoss  to  llio  .Systran  pursuant 
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order  could  again  he  ranked  at  that 
ju  ice.  However,  if  ti  User  has  oj)ted  into 
mnltijile  j)rice  sliding,  the  Exclumge 
will  re-nmk  such  order  at  .SlO.12  (still 
disj)layi!d  at  .$10.11),  and  if  the  NBO 
then  inovtul  to  Si 0.1 3,  the  fixchiinge 
will  r(!-disj)lav  such  ordtu'  at  .$10.12. 

BAT.S  Oj)tions — nisjtliiy-Price  .Sliding 

In  order  to  maintain  consistency 
between  iinalogous  j)rocesses  oflered  by 
BAT.S  Erjuities  and  BATS  Oj)tion.s.  the 
Excdiange  j)roj)oses  to  modify  the  rules 
of  BAT.S  (Options  to  conform  with  the 
changtts  described  above  rtdated  to 
disjjlay-jtrice  sliding.  Accordingly,  the 
Exchange  j)roj)oses  to  modify  Rule 
21.1(h).  which  is  ha.sed  on  Rule  11.0,  as 
amended.  Proj)osed  Rule  21.1(h)  relates 
to  disj)lav-j)rice  sliding  offered  to  ensure 
t:omjdiance  with  locked  and  cros.sed 
market  rules  relevant  to  juu’ticij)ation  on 
BAT.S  (Ij)tions.  As  j)roj)osed.  in  order  to 
adoj)t  a  similar  change  for  BAT.S 
Ojjtions  disj)lav-j)rice  sliding.  Rub; 
21.1(h)  will  j)rovide  that  an  order  will 
only  be  re-ranked  and  re-di.sj)layed  to 
the  extent  it  achieves  a  more  aggressive 
j)rice,  j)rovided.  howevcu',  that  the 
Exchange  will  re-rank  an  order  at  the 
.same  j)rice  as  the  disjilayed  j)rice  in  the 
(Went  such  order’s  disj)laved  j)rice  is 
locked  or  cros.sed  by  a  Protected 
Quotation  of  another  oj)tion.s  (ixchange. 
.Such  event  will  not  result  in  a  change 
in  j)riority  for  the  order  at  its  disj)lay(;d 
j)rice.  As  is  true  for  BAT.S  fkjuities, 
disj)lav-j)rice  sliding  for  BAT.S  Oj)tions 
will  defanlt  to  re-ranking  such  an  order 
only  once  ludess  a  User  oj)t.s-in  to 
multij)le  j)rice  sliding.  As  drafted,  the 
amendimuits  to  Rule  21.1(h)  are 
identical  to  the  amendments  j)roj)os(xl 
for  Rule  11.5)  as  de.scrihed  above  with 
the  exception  of  minor  ref(;renc(!S 
nece.ssarv  due  to  the  difierence  hetwcum 
ruhxs  aj)j)licahle  to  BAT.S  E(juiti(!S  and 
BAT.S  Oj)tions. 

2.  .Statutory  Basis 

The  rule  change  j)roj)osed  in  this 
suhmi.ssion  is  consi.stcuit  with  tin; 
nujiiinunents  of  the  Act  and  the  ruhis 
and  r(;gulations  thenninder  that  are 
aj)j)licahle  to  a  national  securities 
(!xchange,  and,  in  juirticular,  with  the 
nujuirements  of  .Section  ()(h)  of  tin; 
Act."’  .Sjjecifically,  the  j)roj)osed  change 
is  consi.stent  with  .Section  (i(l))(.5)  of  the 
Act,' '  because  it  is  designed  to  jjrevent 
fraudulent  and  manij)nlative  acts  and 
j)ractic(!s,  to  j)romote  just  and  ecjuitahh; 
j)rincij)les  of  trade,  to  foster  coojnu  ation 
and  coordination  with  j)erson.s  engaged 
in  facilitating  transactions  in  stuairities, 
and  to  remove  imj)ediments  to,  and 
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l)erfo(:t  the  mechanism  of,  a  free  and 
open  market  and  a  national  market 
system. 

The  Exchange  helievtis  that  the 
])ro]K)sed  changes  to  price  sliding  are 
consistent  with  Section  (i(l))(.5)  of  the 
Act,'  -  as  well  as  Rules  (ilO  and  (ill  of 
Regulation  NMS.''*  'fhe  Exchange  is  not 
modifying  the  overall  functionality  of 
price  sliding,  which,  to  avoid  locking  t)r 
cro.ssing  (jnotations  of  other  market 
centers,  displays  orders  at  permissihle 
prices  while  retaining  a  price  at  which 
the  User  is  willing  to  hnv  or  sell,  in  the 
event  dis])lay  at  such  ])nce  or  an 
execution  at  such  price  hecomes 
possible.  Instead,  the  Exchange  is 
making  changes  to  ensure  that  if  the 
Exchange's  own  Protected  Quotation  is 
a  ])rice  slid  order  that  is  locked  or 
crossed  by  an  external  market’s 
Protected  Quotation,  that  |sic|  the 
Exchange  will  re-rank  such  order  so  that 
its  displayed  price  is  the  same  as  its 
ranked  ])rice. 

Rule  ()l()(d)  r(K]uires  exchanges  to 
establish,  maintain,  and  enforce  rules 
that  re(]uire  members  reasonahlv  to 
avoid  “|d|is])laying  cpiotations  that  lock 
or  cross  any  protected  (piotation  in  an 
NMS  stock.”  '•*  Snell  rules  mu.st  be 
“reasonably  designed  to  a.ssure  the 
reconciliation  of  locked  or  cro.ssed 
(luotations  in  an  NMS  stock,”  and  must 
“prohibit  *  *  *  members  from  engaging 
in  a  pattern  or  practice  of  disjilaving 
(piotations  that  lock  or  cross  anv 
(piotation  in  an  NMS  .stock.”  Thus, 
display-jirice  sliding  offered  hv  the 
Exchange,  including  the  functionality 
offered  for  BATS  Ojitions.  assi.sts  Users 
by  displaying  orders  at  ])ermissihle 
jirices. 

Rule  (ill  requires  trading  centers  to 
“estahli.sh,  maintain,  and  enforce 
written  policies  and  jirocedures  that  are 
reasonably  designed  to  jirevent  trade- 
thronghs  on  that  trading  center  of 
jirotected  quotations”  unle.ss  an 
exception  applies.  The  Exchange 
believes  that  the  propo.sal  to  modifv  its 
price  sliding  functionality  to  prevent  the 
ranked  prices  of  orders  subject  to  jirice 
sliding  from  working  at  a  price  that 
could  trade  through  other  market 
centers  when  the  Exchange’s  (piotation 
is  locked  is  consistent  with  this  Rule 
(ill.  Siniilarlv,  although  a  trade  through 
would  he  ])ermissihle  if  the  Exchange’s 
(piotation  is  crossed  by  another  market 
center  ba.sed  on  an  applicable  excejition, 
the  Exchange  believes  that  the  proposal 
to  re-rank  orders  in  such  a  circumstance 
to  the  disjilayed  price  is  consistent  with 

''17  CKK  242.(11(1;  1 7  ( It  K  242.(11 1 . 
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the  jirotection  of  investors  and  the 
public  interest. 

B.  Salf-Bcguhiton'  Organization's 
Statainont  on  Barden  on  Oonipetition 

riie  iiropo.sed  rule  change  does  not 
inipo.se  any  hnrden  on  (:oni])etition.  To 
the  contrary,  the  proposal  will  ensure 
that  the  Exchange’s  proces.ses  are 
designed  to  prevent  trade  thronghs 
consi.stent  with  Regulation  NMS  in  the 
event  the  Exchange’s  own  (piotations  are 
locked  or  cro.ssed  by  external  markets. 

C.  Self-Begnlaton'  Organization's 
Statement  on  Oonnnents  on  the 
Projiosed  Bale  Change  Beceived  From 
Xlemhers,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

111.  Date  of  EfTectiveness  of  the 
Proposed  Rule  (ihange  and  Timing  for 
Commission  Action 

Because  the  projiosed  rule  change 
does  not  (i)  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (ii)  inipo.se  any  significant 
burden  on  c()m])etition:  and  (iii)  become 
ojierative  for  30  days  from  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  Commission  mav  designate,  the 
pro])()se(l  rule  change  has  become 
effective  pursuant  to  .Section  19(h)(3)(A) 
of  the  Act  '"  and  Rule  19l)-4(i)(()) 
thereunder.'^ 

A  pro])()sed  rule  change  filed 
pursuant  to  Rule  19h-4(f)((i)  under  the 
Act  '"  normally  does  not  become 
operative  for  30  days  after  the  date  of  its 
filing.  However,  Rule  19h-4(f)(0) '" 
permits  the  Commission  to  designate  a 
shorter  time  if  such  action  is  consi.stent 
with  the  protection  of  investors  and  the 
jmblic  interest.  The  Exchange  has  asked 
the  Commission  to  waive  the  3()-day 
ojierative  delay,  noting  that  doing  .so 
will  allow  the  Exchange  to  immediately 
enhance  its  price  sliding  functionality  to 
avoid  potential  trade  thronghs  when  the 
Exchange’s  (piotation  is  locked  by  an 
external  market.  The  Commission 
believes  that  waiving  the  3()-(lay 
o]K;rative  delay  is  consistent  with  the 
protection  of  investors  and  the  public 
interest.  Therefore,  the  Commi.ssion 
hereby  waives  the  3()-(lav  operative 

'"i.s  (i..s.(:.  7Hs(i))(:i)(A). 

'^17  (I'K  24(1. Hll)-4( !)(()).  In  iiddilioii.  Kuln  l(ll)- 
4(l)((i)  r(!(|uiri!s  a  s(!ir-n!<;ulal()iy  or^ani/alion  to 
(ho  (;oniinissi()ii  writlon  notico  ol  its  iiitont  to  lilo 
(lu!  |)ro|)os(Hl  rul(!  (:lian};o.  alon^  with  a 
d(!S(;ri|)tion  and  t(!.\l  ol  (lu;  pro|)os(!d  ndi!  (;liaii”(!. 
at  least  live;  laisino.ss  davs  prior  to  (lu;  date  ol  tiling 
of  lilt!  proposiid  mil!  cliango.  or  such  shorter  linii! 
as  designal(!d  hv  the  Oonnnis.sion.  The  lAchange 
has  satisfitul  this  re(|iiireinent. 
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delay  and  designates  the  propo.sal 
operative  upon  filing.-" 

At  any  time  within  (iO  days  of  the 
filing  of  the  projiosed  rule  change,  the 
(Commission  summarily  may 
temjiorarily  susjiend  such  rule  change  if 
it  a|)|)ear.s  to  the  (Commission  that  such 
action  is  necessary  or  ajijirojiriate  in  the 
jiuhlic  interest,  for  the  jirotection  of 
inve.stors,  or  otherwise  in  furtherance  of 
the  jiurjioses  of  the  Act. 

IV.  Solicitation  of  (Comments 

Interested  jiersons  are  invited  to 
snhmit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  jirojio.sed  rule 
change  is  consistent  with  the  Act. 
Comments  may  he  snlimitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  (Commission’s  Internet 
comment  form  (http://\\  \\  \v.sec.gov/ 
rnles/sro.shtmiy,  or 

•  .Send  an  email  to  rnle- 
comments@sec.gov.  Plea.se  include  File 
Number  .SR-BA'T.S-2()1 3-007  on  the 
subject  line. 

Paper  Comments 

•  .Send  jiajier  comments  in  trijilicate 
to  Elizabeth  M.  Murjihv.  .Secretary, 
.Securities  and  Exchange  (Commission. 
100  F  Street  NE..  Washington.  D(C 
20.549-1 090. 

All  submissions  should  refer  to  File 
Numher  .SR-BAT.S-201 3-007.  This  file 
numher  should  he  included  on  the 
subject  line  if  email  is  u.sed.  To  helji  the 
(Commission  jirocess  and  review  your 
comments  more  efficiently,  jilease  use 
only  one  method.  The  Commi.ssion  will 
jiost  all  comments  on  the  Commission’s 
Internet  Web  site  [http://\v\\  \v. sec.gov/ 
rnles/sro.shtml).  (Cojiies  of  the 
suhmi.ssion.  all  siihsecjnent 
amendments,  all  written  statements 
with  resjiect  to  the  jirojtosed  rule 
change  that  are  filed  with  the 
('Commi.ssion,  and  all  written 
commnnications  relating  to  the 
jirojiosed  rule  change  between  the 
Commi.ssion  and  anv  jierson,  other  than 
tho.se  that  may  he  withheld  from  the 
jnihlic  in  accordance  with  the 
jirovisions  of  5  U..S.C.  552,  will  he 
available  for  Web  site  viewing  and 
jirinting  in  the  (Commission’s  Public 
Reference  Room,  100  F  .Street  NE.. 
Washington,  IXC  20549,  on  official 
business  days  between  the  hours  of 
1():()()  a.m.  and  3:00  ji.m.  (Cojiies  of  the 
filing  akso  will  he  available  for 

-"  l-'or  purposos  nnlv  of  waiving  llu!  :i(l-(lav 
oporalivi!  dolay.  Ilio  (Commi.ssion  has  considoroil  tho 
projiosod  lido’s  im])a(:t  on  olTicionc.y.  compotition. 
and  capital  formation.  Saa  l.s  ll..S.(’..  7Si;(f). 


Federal  Register/ Vol.  78,  No.  25 / Wednesday.  February  8.  2013 / Notices 


8621 


insj)e(:lion  and  copying  at  the  jjrincipal 
oltice  ol  the  Exchange.  All  eonnnents 
received  will  be  posted  without  change; 
the  (lonnnission  do(!s  not  edit  j)er.sonal 
identifying  information  from 
submissions.  Yon  should  submit  only 
information  that  you  wish  to  make 
availahle  publicly.  All  submissions 
should  refer  to  File  Number  SR-8ATS- 
2013-1)07  and  should  b(!  submilttid  on 
or  before  February  27.  20131. 

I’or  till!  (xjinniissiuii.  l)y  llie  Division  of 
Triuling  and  Markets.  |uirsnanl  to  deUigated 
authority.-' 

Kevin  M.  D'Neill. 

Deputy  Srcivlary. 

|FR  Doe.  2in:t-n2."ir)<l  I'ilt^l  am| 

BILLING  CODE  8011 -01 -P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68792;  File  No.  SR-C2- 
2013-004] 

Self-Regulatory  Organizations;  C2 
Options  Exchange,  Incorporated; 
Notice  of  Filing  and  Immediate 
Effectiveness  of  a  Proposed  Rule 
Change  To  Amend  the  Fees  Schedule 

lannarv  31. 2013. 

Pursuant  to  .Suction  l‘)(b)(l)  of  thu 
.Sucuritius  Fxchangu  Act  of  11)34  (thu 
“Act”).'  and  Rulu  l‘)b-4  thuruundur.- 
noticu  is  huruby  givun  that  on  januarv 
24.  2013.  (12  Options  Fxchangu. 
Incorporatud  (thu  “Fxchangu”  or  “C2”) 
filud  with  thu  Sucuritius  and  Fxchangu 
Oommi.ssion  (thu  "Oommission”)  thu 
proposud  rulu  tdiangu  as  duscribud  in 
hums  I.  11.  and  111  bulow.  which  Hums 
havu  buun  jirujiarud  by  thu  Fxchiingu. 
Thu  Oommission  is  publishing  this 
noticu  to  solicit  communts  on  thu 
pro|)osud  rulu  changu  from  inturustud 
jiursons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Thu  Fxchangu  propo.sus  to  amund  thu 
Fuus  .Schudulu.  Thu  tuxt  of  thu  projiosud 
rulu  changu  is  available  on  thu 
Fxchangu’s  Wub  situ  (http:// 
\\\v\\\c2(:xch(inee.(:oin/Lt;g(iI/).  at  thu 
Fxchangu’s  Office  of  thu  .Sucrutarv.  and 
at  thu  Commission’s  Public  Rufuruncu 
Room. 


17(:i'K  2n().:i(l-.3(a)(12). 
'  l.i  IL.S.C.  7B.S{I))(1). 
-17(;i'K  24(l.l!ll)-4. 


II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  thu 
Fxchangu  included  statumunts 
concurning  the  purpo.su  of  and  basis  for 
thu  propo.sud  rulu  changu  and  discus.sud 
any  communts  it  rucuivud  on  thu 
pro]K)sud  rulu  changu.  Thu  text  of  these 
statumunts  may  be  uxaminud  at  thu 
places  specified  in  Item  IV  bulow.  Thu 
Fxchangu  has  prepared  summarius.  set 
forth  in  suctions  A.  B.  and  C  bulow,  of 
thu  nuKst  significant  aspects  of  such 
statumunts. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  ami  the 
Statutory  Basis  for.  the  Proposed  Rale 
Change 

1 .  Purpose 

Thu  Exchange  proposes  to  amund  its 
tran.saction  fuus  for  simiilu.  non- 
complux  orders  in  equity  options  classes 
(all  of  which  may  be  listed  on  other 
exchanges  as  well  as  C2).  Coing 
forward,  fuus  will  be  calculated  ba.sud 
on  thu  following  formula  (fuus  are 
calculated  on  a  pur-contract  basis):  Feu 
=  (C2  HHO  Market  Width  at  time  of 
execution)  x  (Market  Participant  Rate)  x 
.50.  Thu  C2  BBO  Market  Width  is  thu 
diffuruncu  between  thu  quoted  bust  offer 
and  bust  bid  in  each  class  on  C2  (thu 
displayed  C2  ask  price  minus  thu 
dis])lavud  (12  bid  price).  Thu  Market 
Participant  Rates  are  different  rates  for 
different  tyjius  of  market  participants,  as 
follows: 


Market  Participant 

Rate 

(percent) 

C2  Market-Maker . 

30 

Public  Customer  (Maker) . 

40 

All  other  origins . 

50 

Thu  Exchange  multiplies  thu  C2  BBC) 
Market  Width  and  thu  Market 
Participant  Rale  hv  50  because  this 
allows  C2  to  reach  a  per-contract 
amount  that  takes  into  account  half  of 
the  (12  BBO  Market  Width.  The  use  of 
50  as  a  multiplier  is  mathematically 
ecpiivalent  to  the  nominal  (12  BBO 
Market  Width  divided  by  two. 
academically  making  the  a.ssumjition 
that  the  theoretical  value  of  the 
diffenaice  between  the  ask  jirice  and  the 
bid  ])rice  is  the  midpoint  biilween  the 
two.  For  purposes  of  this  fee  structure, 
the  Exchange!  will  be  using  the  BBO  as 
calculated  by  (12.  The  fee  does  not  cqqily 
to  Public  (lustomer  Takers  because  they 
will  be  receiving  a  rebate  for  such 
transactions  (to  hi!  described  later  in  this 
projiosed  rule  change). 


'I’he  Exchange  u.ses  different  Market 
Participant  Rates  fordiffurunt  market 
participants  as  a  function  of  each  market 
liarticipant’s  obligations  and 
rusponsihilitius  in  thu  ruluvant  class,  as 
well  as  to  provide  incunlivus  for  Market- 
Makers  to  (piotu  in  a  manner  that 
narrows  bid-ask  spreads,  which 
promotes  market  liipiidilv  and  thuruforu 
uidiancus  market  (juality.  (12  Markul- 
Makurs  purchase  permits  and  havu 
quoting  obligations,  thereby  justifying  a 
lower  Market  I’articijiant  Rate.  Public 
(lustomurs  havu  a  lower  Market 
Participant  Rate  than  orders  originating 
from  other  origins  (other  than  (12 
Market-Makers)  because  Public 
(lustomer  order  flow  is  a  desirable 
commodity  for  all  options  exchanges 
and  the  Exchange  seeks  to  attract  such 
order  flow.  Further.  Public  (lu.stomers 
do  not  have  acce.ss  to  many  of  the 
resources  (such  as  technology,  cajntal 
treatment,  etc.)  that  other  market 
partieijiants  mav  more  easily  acce.ss. 
Moreover,  assessing  different  fee  rates  to 
different  tvjies  of  market  participants  is 
a  common  practice  within  thu  ojitions 
indu.strv,  and  many  options  exchanges, 
including  C2,  currently  do  so.  ‘ 

Thu  maximum  fee  for  simple,  non¬ 
complex  orders  in  all  etiuily  o])tions 
classes  will  be  80.85  jiur  contract 
becau.se.  notwithstanding  the  tenets  of 
thu  overall  projiosal.  the  Exchange  does 
not  want  to  havu  fees  and  rebates  match 
or  (ixcuud  thu  minimum  trading 
im:rumunt  (80.01  x  thu  100  mullipliur. 
or  81.00  pur  contract).  This  maximum 
fee  amount  is  rua.sonable  hucau.su. 
among  other  things,  thu  feu  will  not 
always  hi!  assiLs.sud  for  thu  maximum 
amount.  Thu  feu  will  only  be  for  thu 
maximum  amount  when  the  BBO 
Market  Width  is  wide.  Otherwise,  the 
fee  will  be  smaller.  Indeed,  the  |)ur])ose 
of  the  jnojjo.sed  new  fees  structure  is  to 
encourage  tighter  {|uoling  by  linking 
lower  fees  to  such  tighter  ipioting.  A 
maximum  fee  amount  is  necessary  to 
]jrevent  lees  from  becoming 
prohibitively  high  in  the  event  of  a  wide 
ilBO  Market  Width.  A  maximum  fee 
amount  of  80.85  per  contract  is 
rea.sonable  because  it  is  lower  than  the 
minimum  trading  increment.  Thi! 
Oommission  has.  in  the  past,  noted  the 
argum(!nt  that  a  maximum  fee  of  80.00 
])er  contract  or  lower  may  he  viable 

■’ .S'(v  cumnil  02  I’luis  .Scluuluh;.  .Suction  1.  wliicli 
lists  lo\\(!r  tuinsiiction  liios  lor  I’uhlic  Oiislomnrs 
llnin  olhor  m:)rk(!t  |Kirtici|)anls.  .See  oAso  Chicago 
Hoard  Options  Kxcliimj>o.  lncor|)orat(!d  (“OHOK") 
Fons  .Scluulnlo.  Rain  Tahlos  on  pages  1-2.  which  list 
lower  Iransaction  liars  lor  Onstoiners  and  OHOFi 
Market-Makers  than  other  market  ])arlici])ants.  .See 
(itso  International  .Securities  lixchange.  LI.C  ("I.SFi") 
.Schedule  of  F'ees.  .Section  1.  which  lists  lower 
transaction  lees  lor  Ousloiners  and  I.SFi  Market- 
Makers  than  other  market  participants. 
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because  any  inaxiimiin  fix:  of  .$().9‘)  per 
contract  or  lower  still  allows  for  ])rice 
iin])rovement.'  Furchasing  an  o])tions 
contract  at  ,$2. 00  with  an  execution  fee 
of  $0.t)?)  is  a  better  all-inclusive  price 
I  than  ]nirchasing  the  same  options 

I  contract  at  .S2.01  with  no  execution  fees. 

I  Sini])ly  i)ut,  the  execution  of  an  order  at 

I  a  .$0.oi  better  price  will  bring  a  l)(;tter 

I  all-inclusive  pric:e  as  long  as  the  fee  is 

I  .SO.ttO  per  contract  or  lower.  The 

I  propo.sed  inaxiimun  fei;  here  is  not  even 

I  SO.tlO  per  contract,  but  onlv  SO. 8,5  per 

contract.  And,  as  stated  above,  SO. 85 
will  not  be  a.ssessed  on  all  tran.sactions, 
but  is  mendy  a  maximum  fee;  amount 
hasixl  on  the  forimda  described  above 
for  determining  fees  under  the  ])roposed 
fees  structure.  Indeed,  the  Exc;hange 
anticipates  that  the  vast  majority  of 
transactions  will  he  assess(ul  a 
significantlv  lower  ])er-contract  fee  than 
.SO. 85. 

In  conjunction  with  this  new  fee 
calculation  for  simjde.  non-complex 
orders  in  all  equity  options  chesses,  the 
Exchange  ])ro])oses  to  adopt  a  rebate  (in 
lieu  of  a  fee)  for  simple,  non-complex 
Fuhlic  (aistomer  orclers  in  all  etjuitv 
options  classes  that  remove  licjuidity 
(i.e.  takers)  based  nj)on  the  foUowing 
formnla  (rebates  an;  calculated  on  a  ])er- 
contract  basis): 

Rebate  =  [C2  13B()  Market  Width  at 
time  of  execution)  x  (Order  Size 
Multipli(!r)  X  50 
The  Order  .Size  Multiplier  is  a 
different  multiplier  based  upon  the  size 
of  the  order: 


Number  of  contracts  in  order 

Multiplier 

(percent) 

1-10 . 

36 

11-99  . 

30 

100-250  . 

20 

251+  . 

0 

'I'he  rebate  is  limited  to  Public 
Customer  taker  orders  hecau.se.  at  this 
time,  C2  seeks  to  provide  extra 
incentives  for  Public  Customer  order 
flow  to  route  to  the  Exchange.  Further, 
providing  rebates  targetetl  towards 
Public  Caistomers  is  a  common  practice 
within  the  o])tions  industry,  and  manv 
options  exchanges,  inc:luding  C2, 
currently  do  so."’  The  Exchange  a])})lies 
different  Order  .Size  Multi])liers  for 
different  size  orders  b(!cause  the 


■'  Sai!  .Sdciirilios  IJxcliiiii”!!  Act  Riiltiiisc;  No.  (i  l!l()2 
(April  14.  2(110).  y.S  F’K  207:i»  (April  20.  2010)  (I’ilo 
No.  ,S7-00-10)  at  207.')0  ("It  could  ho  argiicxl  that 
bocau.si!  investors  will  not  lx;  worst;  oil at:cos.sin;4  a 
|)rict;  that  is  l)i;tt(:r  hv  ,$1  per  contract  as  lonj;  as  the 
iei;  to  access  that  ipiotation  is  not  nion;  than  .SO. 00 
per  contract,  anv  leecaj)  shonld  not  he  lower  than 
SO. 00  |)i;r  contract  *  *  *"). 

current  t)2  Fees  .Sclu;(lule.  .S(;ction  1.  iiiid 
NA.SIIAQ  .Stock  Market  Ll,(:  Options  Market 
("NOM")  Chapter  XV  (()|)tions  Pricing).  .Section  2. 


Exchange  desires  to  attract  smaller 
orders,  :md  on  related  note,  httcau.se  of 
different  hedging  considerations 
iissociated  with  tlutse  sniiill(!r  ordetrs. 
.Smaller  orders  are  more  attractive  to 
Market-Makers  because  they  are  easier 
to  hedg(!  than  large  orders.  For  exanqile. 
imagine  a  situation  in  which  a  Public 
(aistonier  executes  a  5-contract  tnide  of 
at-the-money  calls  ;ig;iinst  a 
counterparty.  In  a  practical  delta  hedge, 
the  countei'iiarty  would  execute  a  .stock 
trade  for  250  shares  of  the  underlying 
stock  (5  contracts  X  50  delta).  In 
contemporary  stock  markets,  this  size 
share  block  is  relatively  easy  to  execute. 
Mad  the  transaction  been  for  500 
contracts,  the  counter|)arty  would  have 
had  to  trade  25,000  shares  of  the 
underlying  stock,  which  woidd  he  much 
more  difficult.  C2  will  be  most  able  to 
incent  counterjiarties  to  particijiate  in 
trades  if  they  have  a  reasonable 
a.ssumption  that  a  meaningful  amount  of 
incoming  orders  will  be  for  smaller 
(juantities.  This  can  he  achieved  hv 
incentivizing  order  flow  jiroviders  to 
direct  small  Public  Customer  “taker” 
orders  to  C2. 

The  propo.sed  maximum  rebate  will 
he  .$0.75  ])er  contract  for  the  .same 
reasons  described  above  for  limiting  the 
maximum  per-contract  fee.  It  is 
neces.sarv  to  maintain  a  spread  between 
the  maximum  fee  of  .$0.85  per  contract 
and  the  maximum  rebate,  because,  iu 
the  event  that  the  maximum  fee  and 
rebate  both  apply,  the  .$0.10  per-contract 
difference  will  allow  the  lixchange  to 
maintain  a  minimum  level  of  profit 
jiotential.  Rebate  amounts  are  often 
generally  lower  than  fee  amounts  on  the 
Exchange,  as  well  as  on  other 
exchanges.'*  for  this  reason  (among 
others). 

With  resjiect  to  the  rebate,  in  order  to 
jirevent  order  flow  providers  from 
“.shredding”  large  Public  Customer 
orders  into  smaller  orders  in  order  to 
take  advantage  of  the  higher  rebates 
offered  to  such  smaller  Public  Customer 
taker  orders,  multiple  orders  from  the 
same  executing  firm  for  itself  or  for  a 
Clearing  Member  Trading  Agreement 
(“CMTA”)  or  correspondent  firm  in  the 
same  .series  on  the  same  side  of  the 
market  that  are  received  by  the 
Exchange  within  500  milli.seconds  will 
he  aggregated  for  ])uri)oses  of 
determining  the  order  quantity.  500 
milliseconds  is  the  iirojier  amount  of 
time  to  discourage  shredding  to  take 
advantage  of  (luantity-ha.sed  fees.  .Sui:h  a 
time  interval  is  lengthv  enough  to 
di.scourage  “shredding”  due  to  the 
market  risk  the  sender  would  realize  in 


*■  (:uiT(;iit  02  F<;t!s  .S(;hi;(luli;.  .S(;(:lioi)  1.  iiiul 
NOM  ChitpU;!'  XV  (Optiinis  I’riciii”).  .S(;(:li()n  2. 


trying  to  game  this  interval.  'I'liis  time 
interval  also  matches  that  n.sed  by  the 
Chicago  Board  Ojitions  Exchange. 
Incorporated  (“CBOE”)  to  |)revent 
“shredding.”^ 

To  illustrate  how  the  new  fee  and 
rebate  structure  would  ojierate,  consider 
the  following  examples.  First,  consider 
a  situation  in  which  the  C.2  market  in  an 
ecpiity  ojitions  class  is  1 .00-1 .03.  with 
the  offer  comprised  of  a  re.sting  C2 
Market-Maker  (piote  to  sell  10  contracts. 
A  Public  (aistomer  order  to  buy  10 
contracts  comes  in  and  executes  against 
that  C2  Market-Maker  quote  at  1.03.  At 
the  time  of  the  execution,  the  BBC) 

Market  Width  is  0.03  (the  difference 
between  the  C.2  offer  and  the  C2  hid). 

'I’he  fee  for  the  C;2  Market-Maker  would 
he  calculated  by  multiplying  0.03  by 
30%  (the  Market  Participant  Rate  for  C.2 
Market-Makers),  and  then  multiplving 
that  hv  50.  As  such,  the  fee  for  the  C.2 
Market-Maker  would  he  $0.45  per 
contract.  Because  the  Public  Cu.stomer 
order  is  a  “taker”  order,  the  Public 
Customer  would  receive  a  rebate.  'Phis 
rebate  would  be  calculated  by 
multiiilying  the  BBC)  Market  Width  of 
0.03  by  the  Order  .Size  Multijilier  of 
30%  (because  the  Public  (aistomer  order 
is  for  10  contracts),  and  then 
multiiilying  that  by  50.  As  such,  the 
Public  Customer  would  receive  a  rebate 
of  .$0.54  ]ier  contract. 

Now.  consider  a  situation  in  which 
the  C2  market  in  an  eciuity  o]itions  cla.ss 
is  3.50 — 3.52.  The  resting  offer  on  the 
C2  Book  is  a  C.2  Market-Maker  (jiiote  for 
10  contracts,  and  next  on  the  C.2  Book 
sits  a  broker-dealer  sell  order  at  the 
same  jirice  for  15  contracts.  Following 
that  is  a  C2  Market-Maker  (piote  for  25 
contracts  at  3.53  and  a  broker-dealer 
order  for  20  contracts  at  3.55.  The  best 
offer  on  another  exchange  is  3.54  for  25 
contracts.  A  Public  (Customer  (“taker”) 
market  order  to  buy  (it)  contracts  at  the 
market  is  received  by  C2. 

The  Public  Customer  buy  order  would 
trade  with  all  intere.st  at  3.52.  'I'he  BBC) 
Market  Width  here  is  0.02.  'I’lierefore, 
the  fees  for  execution  of  the  C.2  Market- 
Maker  (piote  re.sting  at  3.52  and  the 
broker-dealer  behind  the  (^2  Market- 
Maker  (hut  also  at  3.52)  would  he 
calculated  by  multiplying  0.02  by  the 
Market  Participant  Rate,  which  for  a  C.2 
Market-Maker  is  30To  and  for  a  broker- 
dealer  is  50%,  and  then  multiplving 
each  of  tho.se  amounts  by  50.  'I’he  C2 
Market-Maker  sell  (piote’s  execution  fee 
for  those  first  10  contracts  would 
therefore  he  .$0.30  jier  contract  (0.02  x 
30%  X  50),  and  the  broker-dealer  .sell 
order’s  fee  for  the  next  15  contracts 


'  CH(  )K  F(;i;s  .Si:hi;(liil(;  I'abli;  on  "l,inl;a‘'(; 
Fi;os". 
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would  be  .SO. ,50  per  contract  (0.02  x  50‘/(i 
X  50).  The  rebate  ibr  the  Ihihlic 
(aistonier  huy  order  would  he  calculated 
by  inultij)lying  the  11130  Market  Width 
(0.02)  bv  the  Order  .Size  Multi])lier 
(30%.  because  the  size  olThe  total  order 
.sent  in  by  the  Public  (Customer  was  00 
contracts),  and  then  multiplying  that 
amount  by  50.  Therefore,  the  Public: 
Oustoinc!!'  rcibate  would  be  .SO. 30  per 
contract  for  thci.se  first  25  contnccts  that 
traded  at  3.52. 

With  35  contracts  rcMiiaining  in  the 
Public  (Customer  buv  order,  it  would 
then  intcaact  with  the  r(!stingC]2  Markcit- 
Maker  cpmte  to  scdl  25  contracts  at  3.53. 
The  i(M5  for  execution  of  this  C2  Market- 
Maker  cpiote  would  he  calculated  by 
multiplying  the  new  HllO  Market  \Vi(lth 
(now  0.03)  by  the  (12  Market-Maker 
Markcit  Participant  Rate  of  30%.  and 
then  multiplying  that  amount  by  50. 
Thcirefore.  the  C2  Market-Maker's  fee  for 
the.se  25  contracts  would  be  80.45  per 
contract.  The  rebate  for  the  Public 
(iustomc!!'  huy  order  (for  tlui.sc!  ncixt  25 
contracts)  would  be;  calculated  hv 
multiplying  this  new  11130  Market 
Width  of  0.03  hv  the  Orden'  .Size; 
Multiplic!!' of  30'}(>.  and  them  nmltiplving 
that  by  50.  Thcacdorc!.  the  Public 
Oustomcir  rcihatc;  for  these  25  contracts 
would  he  .SO. 45  |)er  contracts. 

There  rcanain  10  contracts  on  Public 
(iustonua's  buv  ordca'.  llowccver.  bcicau.se 
anothca'  exchange  is  now  (pioting  a 
resting  ordca"  for  25  contracts  at  3.54. 
and  this  cpiote  is  now  the  National  best 
Offta".  the  remaining  10  c:ontrac:ts  on  the 
buv  ordca"  would  he  routed  to  that 
exchange  rather  than  trading  with  the 
resting  brokia-clealer  order  on  the  C’.2 
Book  that  is  ])ric:eci  at  3.55. 

Finallv.  consider  a  situation  in  which 
the  C.2  markcit  in  an  cajuity  options  cla.ss 
is  1.00-1.05.  A  C2  Market-Maker  cjuote 
to  buy  5  contracts  for  at  1.00  sits  on  the 
(i2  Book,  with  a  hrokca-clealer  order  to 
buy  another  5  contracts  at  the  same 
pric;e  re.sting  hehincl  it.  A  Public 
Custonua"  (“takca")  order  to  .sell  10 
c:ontrac:ts  at  the  market  comes  in  and 
execaites  agennst  the  V/2  Markcit-Makca" 
cpiote  and  the  broker-clcadca"  buv  order. 
The  fee  for  the  C2  Market-Makca"  would 
hc!  calcadatecl  bv  midtijilying  the  1111(1 
Market  Width  of  .05  by  the  C2  Market- 
Makca"  Market  Particapant  Rate  of  30%. 
and  thcai  multiplying  that  by  50.  The  fee 
for  the  (’.2  Markc;t-Maker  would  he  .SO. 75 
])ca"  camtrac;!.  The  fee  for  the  hrokca- 
clealer  would  hc!  cadcidatecl  bv 
multiplying  the  1111(1  Market  Width  of 
.05  by  the  broker-dealer  Market 
Particapant  Rate  of  50‘K>,  and  then 
multiplying  that  by  50.  This  Cannes  out 
to  .SI  .25  |)c;r  caintract.  However,  because 
this  amount  is  higher  than  the 
maximum  pca"-contrac:t  fee  of  80.85  |)er 


ca)ntrac:t.  the  broker-dealer's  fee  would 
he*  brought  clown  to  .SO. {15  |)ca"  ca)ntrac:t. 
The  Public:  (aistomer's  rcdiate  would  hc: 
c;alculatecl  hv  multiplying  the;  1111(1 
Markc;t  Width  of  0.05  by  the  (Ircler  .Size; 
Multi])lic;r  of  3(i'Xi  (sinc:c;  the;  order  is  for 
10  c:c)ntrac:ls)  and  thc;n  multiplying  that 
by  50.  This  comc;.s  out  to  .SO. 00  pc;r 
c:ontrac;t.  Howc;vc;r.  bcicausc;  this  amount 
is  higher  than  the;  maximum  jier- 
c:ontract  rebate  of  80.75  j)c;r  c;c)ntrac:t.  the; 
Public:  (iu.stomer's  rebate  would  hc; 

.80.75  per  ca)ntrac:t. 

As  with  the  c;urrc;nt  fc;c;  struc:turc;. 
thc;rc;  will  hc;  no  fc;c;s  or  rc.'hates  for  trades 
on  the  open.  Bc;c;ausc;  orclc;rs  would  have 
been  rc;c;eivc;cl  bc;fore  the  Fxc:hange  was 
disseminating  a  market,  it  would  not  be; 
appropriate  to  a.ssess  lees  (or  jirovicle 
rc;hatc;s)  ha.secl  on  an  unknown  1111(1 
Markc;t  Width. 

The  Exc:hangc;  proposes  to  adopt  this 
new  method  of  calc;idating  fc;c;.s  and 
rc;batc;s  because  1111(1  Market  Width  is  an 
imjiortant  c:ompc)nc;nt  of  market  cpiality 
and  of  the  c:c)st  of  using  an  c;xc;hange 
markc;t.  In  addition,  the  struc:turc;  of  the 
Markc;t  Partic:ipant  Rate;,  whic:h  is  a 
c:om]K)nc;nt  of  the  ])rc)i)c<sc;cl  fc;c;s 
structure,  is  clc;signc;cl  to  jnoviclc; 
inc;c;ntivc;s  for  Markc;t-Makc;rs  to  cpiote  in 
a  manner  that  narrows  bid-ask  siirciads, 
prc)motc;.s  market  licpiidity,  and 
c;nhanc;c;s  markc;t  cpiality.  Mc)rc;ovc;r.  (12 
l)elic;vc;s  that  the:  jiroposed  fc;c;  and 
rc;hatc;  structure  addre.sses  issuc;s  with 
rc;spc;c:t  to  makc;r-takc;r  pric;ing  that  have 
hc;c;n  iclc;ntiiic;cl  in  ac:aclc;mic:  studies. 
Thc;.sc;  studies  find  that  although  makc;r- 
taker  pricing  has  led  to  a  reduction  in 
cpiotc;cl  s))rc;acls.  it  has  not  lc;cl  to  a 
clc;c:linc;  in  true  c;c:c)nc)mic:  sjirciads  onc:c; 
ac:c:c;.ss  fec;s  and  licpiidity  rehatcis  arc; 
ac;c".c)untc;cl  for."  C2  believes  that, 
c;alibratecl  c;c)rrc;c:tly,  a  fc;c;  formula  for 
lransac:tic)n  fc;c;s  and  rebatc;s  based  on 
1111(1  Market  Width,  Market  Partic:ipant 
Rate,  and  order  size;  harnes.sc;s  the 
inc;c;ntives  of  different  market 
partic;ipants  that  lc;acls  them  to  hc;have 
in  a  way  that  narrows  hid-ask  s])rc;acls. 
])romc)tc;.s  market  licpiidity,  and  thc;rc;l)y 
c;nhanc:c:s  overall  market  cpiality.  C/Z 
l)c;lic;ves  that  its  c:c)m])c;titive  jiosition  for 
order  flow  relative  to  other  option 
c;xc:hangc;s  is  im))rc)vc;cl  through  rules 
and  pc)lic;ic;s  that  help  promote  high- 
cpiality  markc;ts. 

The  ]n"e)|)c)secl  new  ic;e  and  rebate 
.struc:ture  will  iiotcaitially  c;c)mpliment 
brokers’  bc;st-c;xc;c:ution  obligations 
towards  their  ciii.stomers.  First,  the 
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prc)])osc;cl  fc;e  struc:turc;  jirovides  a 
generous  "taker”  rebate  for  public: 
c.ustomers.  The  c:c)nc".ei)t  of  “bc;.st 
exc;c:utic)n”  is  primarilv  gc;arc;ci  towards 
the  treatment  of  retail  order  flow  by 
brokcirs,  and.  on  (12.  the  majoritv  of 
])ublic:  rc;tail  c:u.stc)mc;r  orders  take: 
licpiidity.  as  c)])])c)sc;cl  to  make;  licpiidity. 
Further,  the;  amount  of  the  fc;c;  or  rc;l)atc; 
for  a  transac:tic)n  is  easily  cletc;rminablc; 
by  apjilying  the  sim])lc;  formulas 
clc;sc:ril)c;cl  above.  (Ircler  routers  and 
c)thc:r  market  partic:i pants  have  c:omplc;x 
options  pric:ing  and  routing  software 
that  should  c;asily  handle;  (;2’s  propo.sed 
formula  for  fees  or  rc;hates.  Moreovc;!", 
even  if  it  wc;re  cliffic:ult  for  brokers  to 
determine  the  fee  amounts,  they  c:cnilcl 
always  assume  the  fee  would  c;cpial  the 
.SO. 85  ])c;r  c:ontrac:t  c:ap  and  route  orclc;rs 
ac:c:c)rclingly  (even  though  the  Exc:hange 
ex])c;c:ts  that  fc;c;s  for  most  transac:tic)ns 
will  fall  short  of  that  c:a])).  Importantly, 
the;  80.85  per  c:ontrac:t  c:ap  is  le.ss  than 
.81.00  pc;r  c:c)ntrac:t.  whic:h  means  that,  in 
anv  situation  in  whic:h  ("2  had  c;vc;n  a 
one-c:c:nt  bc;tter  ])ric:e  than  any  other 
c;xc:hangc;.  a  markc;t  partic:ii)ant  will  be; 
gc;tting  the  l)c;st  all-inc:lu.sivc;  ])ric:e  by 
routing  an  order  to  (]2.  In  situations  in 
whic:h  C2  as  well  as  anothc;r  c;xc:hangc;(s) 
is  at  the;  NlllK),  the  market  ])arlic:ipant 
or  order  router  c:an  determine;  the 
exc.hangc;  to  whic:h  to  send  the;  order; 
thc;rc;  arc;  miiltijile  fac:tc)rs  along  with 
fc;c;s.  inc:lucling  .systems  s])c;c;cl,  sc;rvic:c;. 
c;tc:..  that  arc;  taken  into  ac:c:ount  to 
clc;tc;rminc;  "hc;st  c;xec:utic)n'’.  and  sinc:c; 
trade-throughs  are  of  c:c)urse  prc;vc;ntc;ci. 
the  market  partic:ipant  will  still  hc; 
gc;tting  the  best  i)ric:c;.  Finally,  it  will  not 
hc;  cliffic:ult  to  vc;rify  the;  BIK)  Market 
Width  at  the  time  of  exc;c:utic)n.  as  it 
c:oulcl  be  clc;duc:c;cl  from  the  fee  (whic:h 
will  he  listed  on  the  market  partic:ipant’s 
billing  rejiorts).  Additionally,  the 
Exc:hangc;  is  currentlv  develojiing  the 
system  functionalitv  to  li.st  the  BllO 
Market  Width  at  the  time  of  exec:ution 
on  the  trade;  fill  rc;port. 

The  propo.sc;cl  new  fee  and  rebate 
struc:turc;  will  benefit  all  market 
partic.ipants  and  the  markc;ts  in  gc;nc;ral. 
A  fee  struc:turc;  that  is  based  ujion  BBO 
Market  Width,  in  whic:h  fees  arc;  lowc;r 
whc;n  suc:h  lllK)  Market  Width  is 
smaller,  will  enc:c)urage  tightc;r  cpioting 
(whic:h  in  turn  mc;ans  bc;ttc;r  pric:es).  The 
rebates  for  Public:  (;u.s1c)mc;rs  will  bring 
greater  I’ublic:  (iustomer  order  flow  to 
the  Exc:hange,  and  this  inc:reasc;cl 
volume  and  licpiidity  will  hcaiefil  all 
market  jiartic:! pants.  On  a  broader  lc;vc;l, 
a  new,  original,  different  fc;c;  struc:turc; 
benefits  investors  and  the  market  in 
general  by  jiroviding  a  new  and 
cliiferc;nt  option  for  investors  to  c:c)nsiclc;r 
when  they  clc;cicle  whic:h  c;xc:hangc; 
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l)n)vi(los  the  most  attractive  option  tor 
directing  order  flow. 

'I'he  ])roposed  cliang(!s  are  to  take 
(iffecl  on  l'’el)rnary  1, 2013. 

2.  Statutory  Basis 

The  Fxchange  l)i!li(!V(!s  the  j)ropos(!d 
rule  change  is  consistent  with  the  Act 
and  the  rules  and  r(;gulations 
thenunuler  ap])licahle  to  the  Exchange 
and,  in  ])articular,  the  reiinireinents  of 
S(K;tion  0(1))  of  the  Act.”  Specificallv. 
tlie  Exchange  l)elieves  the  pro])ose(l  rule 
change  is  consi.stent  with  Section  0(l))(4) 
of  the  Act"’,  wliicli  provides  that 
Exchange  rules  may  provide  for  the 
e(|nital)le  alloc:ation  of  reasonable  dues, 
fees,  and  other  charges  annnig  its 
Trading  Permit  Holders  and  other 
persons  using  its  facilities.  The 
propo.sed  fee  formula  for  sim])le.  non- 
com])lex  orders  in  all  e(|uitv  options 
classes  is  reasonable  because  it  takes 
into  account  BBC)  Market  Width,  which 
is  a  factor  in  determining  the  liquiditv 
associated  with  any  potential  options 
trade.  Offering  a  different  fee  ha.sed  on 
BBO  Market  Width  is  eciuitahle  and  not 
unfairly  di.scriminatory  hecau.se 
assessing  a  lower  fee  for  narrower 
spreads  will  provide  incentives  to  (piote 
more  narrowly,  which  thereby  results  in 
better  |)rices  for  all  market  ])articii)ants. 

Offering  a  lower  Market  Participant 
Rate  for  02  Market-Makers  than  for 
other  market  jjarticipants  is  eciuitahle 
and  not  unfairlv  discriminatorv  l)ec;ause 
02  Market-Makers  take  on  a  numher  of 
obligations,  inc:ln(ling  (juoting 
obligations  and  the  need  to  i)nrchase 
permits,  that  some  other  market 
])articipants  do  not  have.  Further,  a  fees 
.structure  that  includes  a  lower  Market 
Participant  Rate  for  02  Market-Makers, 
who  are  the  market  participants  that  do 
the  vast  majority  of  (juoting, 
incentivizes  more  and  narrower  cpioting, 
thereby  encouraging  licjuidity  provision, 
which  is  vital  to  the  marketplace  and 
benefits  all  market  particiijants.  Offering 
a  lower  Market  Participant  Rate  for 
Public  Oustomers  than  for  orders 
originating  from  other  market 
partici|)ant.s  (except  02  Market-Makers) 
is  ecjuitahle  and  not  unfairlv 
discriminatory  because  tho.se  other 
market  participants  do  not  have  the 
obligations  of  02  Market-Makers  vet 
have  access  to  many  of  the  resources 
(technology,  ca])ital  treatment,  etc:.)  that 
Public;  Ciustomers  do  not. 

Not  asse.ssing  fees  or  providing 
rebates  for  trades  on  the  open  is 
reasonable  because  it  allows  market 
partic:i])ant.s  to  avoid  having  to  pay  fees 
for  suc:h  trades.  This  is  ecjuitahle  and 


''  KS  II..S.C.  7»f(l)). 
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not  unfairly  cli.sc:riminatc)ry  hecau.se 
orders  would  have  been  rec:eivecl  before 
the  Exc;hange  was  cli.sseminating  a 
market,  and  therefore  it  would  not  he 
a])|)roi)riate  to  asse.ss  fees  (or  |)rc)vicle 
rebates)  based  on  an  unknown  BBO 
Market  Width. 

In  the  j)a.st,  in  the  c:c)ntext  of  market 
data  fees,  the  (iommission  has 
ac;knowleclgecl  that  exc:hange.s  c:an  offer 
different  |)ric;e.s  to  “|)artic:idar  clas.ses  of 
suhscirihers"  based  on  market  cionclitions 
suc.h  as  “their  ec:c)nc)mic:  c:irc;umstance.s 
and  their  need  for  and  u.se  of”  a 
])artic:idar  ])rc)cluc:t  c)r.servic:e. "  For 
exam|)le,  the  (iommission  has 
l)revion.sly  aj)])rovecl  or  cited  favorably 
to  differential  |)ric:ing  between  retail  and 
non-retail  investors.'-  Further,  assessing 
different  fee  rates  to  different  ty|)es  of 
market  ])artic:i])ant.s  is  a  common 
|)rac:tice  within  the  oi)tion.s  industry, 
and  many  c)|)tions  exc:hange.s,  including 
C2,  c:urrently  do  so.'-*  Far  from 
undermining  the  |)ur|)o.se.s  of  the 
Exc:hange  Act.  the  Commi.ssion  has 
found  that  .suc;h  differential  |)ric:ing 
“])roviclelsl  an  oj)j)ortunitv  for  manv 
investors  to  have  acc;e.ss  to”  |)rc)cluc:t.s 
and  servic:es  that  they  otherwise  might 
c:hoc)se  to  forego.'’*  Indeed,  in  the  |)ast. 
the  (iommission  has  clisa])])rovecl  fees 
when  .snc:h  fees  woidcl  interfere  with  the 
ojjeration  of  the  national  market 
system — forexam|)le.  hv  ])rc)vicling 
market  i)artic:ii)ant.s  with  c]iuc:ker  ac:c:es.s 
to  "toj)  of  hook”  data  that  broker  dealers 
are  recjiiired  by  law  to  ac:c.es.s  |)ur.suant 
to  their  duty  of  best  exec:utic)n.'-'’  The 
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c:urrc)nt  jirojio.sal  cloo.s  not  jn’esont  any 
such  conciorns. 

Having  a  maximum  |)C)r-c:ontraf:t  foe; 
amount  under  the;  jn'ojio.sud  now 
formula  is  rc;a.sonahlo  hociauso  it  will 
limit  the;  amount  that  markot 
l)artic;i])ant.s  c:an  jiay.  'Phis  maximum  foe; 
amount  is  roasonahlo  hoc;auso  the;  too 
will  not  always  ho  for  the;  maximum 
amount.  The;  foe;  will  onlv  ho  for  the; 
maximum  amount  whon  the;  BBO 
Markot  Width  is  wide;.  Othorwiso,  the; 
foe;  will  he;  smallor.  lnele;oel.  the;  jnirjioso 
of  the;  ])re)|)o.se;ei  now  foos  .strue:ture;  is  to 
one:ourago  tighter  ejuoting  by  linking 
lower  foe;.s  to  .sue:h  tighte;r  ejiioting.  A 
ma.ximum  foe;  amount  is  nocos.sarv  to 
j)ro\'ont  foes  from  he;e:oming 
jirohihitivoly  high  in  the  event  of  a  wide; 
BBO  Marke;t  Width.  A  maximum  too 
amount  of  80.85  jior  e;ontrae:t  is 
roasonahlo  hocauso  it  is  lower  than  the; 
minimum  trading  incromont.  The; 
Commi.ssion  has.  in  the;  jiast.  noted  the; 
argument  that  a  maximum  fe;o  of  $0.90 
l)e;r  contract  or  lower  may  bo  viable; 
l)e;e:auso  any  maximum  foe;  of  ,$0.99  jior 
e:ontrae:t  or  le)we;r  still  allows  for  ])rie;o 
im])rovome;nl."'  Pure;hiising  an  ojitions 
e:e)ntrae:t  at  82.00  with  an  oxoe;ution  fe;e; 
of  ,$0.99  is  a  hotter  all-ine:lu.sive;  |)rie:e; 
than  |)ure;ha.sing  the;  same;  ojjtions 
e:e)ntrae;t  at  82.01  with  no  oxe;e’.utie)n  fe;e;.s. 
,Sim|)ly  ])ut,  the  e;xoe:utie)n  of  an  order  at 
a  .80.01  hotter  ])rice;  will  bring  a  l)i;ttor 
all-ine:lu.sivo  jji  ieio  as  long  as  the;  loo  is 
,$0.99  |)or  e:e)ntrae:t  or  lower.  The; 
|)ro])o.se;el  maximum  foe;  he;re;  is  not  oven 
,$0.99  |)e;r  e;e)ntrae:t.  hut  only  80.85  |)e;r 
e:ontract.  And.  as  stated  above,  80.85 
will  not  1)0  a.sso.ssoel  on  all  transactions, 
hut  is  merely  a  maximum  foe;  amount 
based  on  the;  formula  ele;scril)e;el  above 
for  de;tormining  foos  under  the  ])re)pe).se;d 
foe;.s  structure.  The  maximum  j)e;r- 
e;e)ntrae;t  foe  is  oejuitahlo  and  not  unfairly 
discriminatory  he;e:au.so  this  limit  will 
aj)ply  to  all  markot  particij)ants. 

Providing  a  re;bato  for  Public; 

Customer  orders  in  all  e;c]inty  ojftions 
classes  that  remove;  liejuidity  (f.o.  takers) 
is  iMasonahlo  l)e;e:ause;  it  will  allow 
Puhlie:  Customer  takers  to  roe:eive;  a 
rebate,  as  e)j)])e)se;el  to  |)av  a  fe;e,  for  the 
e;xe;e;utie)n  of  orders.  Providing  this 
rebate  to  Puhlie;  Customer  take;r.s  only  is 
eejuitable  and  not  unfairly 
elise;riminate)ry  l)e;e:au.se  the;  ine:rease;el 
volume;  and  liejuidity  that  the;  rebate  will 
ine:e;ntivize;  will  benefit  ;ill  e)the;r  marke;t 
j)arlie:ij)ant.s.  The;  rebate  for  “take” 


.See  .Scciii'iliii.s  FAcliangc  .Xcl  Release  No.  Ii1!)l)2 
(April  14  21111)).  7.">  FR  21)7:18  (April  20.  21)10)  (File 
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because  inveslors  will  nol  he  worse  ollaccessiiig  a 
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tee  lo  access  dial  ipiolalion  is  nol  more  Ihan  SII.O!) 
per  coniracl.  any  lee  caji  should  nol  he  lower  Ihan 
.SO.!)!)  per  coniraci  *  *  *"). 
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orders  will  incenlivize  Public 
(’.list Olliers  to  "take"  orders  iroiii  all 
market  participants,  thereby  providing  a 
coimterpartv  lor  resting  “make"  orders 
lioiii  all  market  partici|)aiits.  Furtlier, 
providing  rebates  targeted  towards 
Public  (aistomers  is  a  common  |)ractice 
within  the  options  industry.'' 

OUering  dillerent  Order  Size 
Multipliers  Tor  dilferent-sized  orders  is 
eipiitable  and  not  unfairly 
discrimiiiatorv  because  the  bigbest 
profit  o])portunity  exists  for  the  lowest- 
size  orders  since  the  profit  potential  is 
not  ca])tured  until  after  the  counter¬ 
party  has  executed  its  hedging 
transaction.  Smaller  orders  are  mncb 
easier  to  hedge  than  large  orders,  which 
makes  smaller  orders  more  attractive  to 
Market-Makers,  i',2  will  he  mo.st  able  to 
incent  counterparties  to  jiarticipate  in 
trades  if  they  have  a  reasonable 
assnmptioii  that  a  meaningful  amount  of 
incoming  orders  will  he  for  smaller 
(piantities.  This  can  be  achieved  by 
incentivizing  order  How  ]iroviders  to 
direct  small  Public  (iustomer  "taken" 
ordiirs  to  (12.  This  will  hemdit  all  market 
partici|)ants  with  the  improved  licjuidity 
and  trading  opportuniti(;s.  Market- 
Makers.  who  have  greater  obligations 
(including  (pioting).  will  he  able  to 
(Migage  in  inon;  trades  ((ispeiciall v 
hedging)  due  to  the  incenting  of  the 
diniction  of  small  Public  (Customer 
"taker"  orders  to  (.2. 

Having  a  maximum  rebate  of  SO. 7.8  is 
nni.sonahle  because  it  is  neccissary  to 
maintain  a  s|)r(!ad  hetweem  the 
maximum  fee  of  .SO. 8.8  jan' contract  and 
till!  maximum  rebate  in  order  for  the 
Exchange  to  maintain  a  minimnm  level 
of  profit  potential,  and  the  SO. 10  ])er 
contract  differenci!  allows  the  Exchange 
to  do  so.  Currently,  rebates  are  lower 
than  fee  amounts  on  the  Exchange,  as 
well  as  on  other  exchanges,  for  this 
reason.  Moreover,  the  amount  of  the 
maximum  rebate  is  higher  than  the 
maximum  rebate  currentlv  offered  on 
the  Exchange  and  is  either  higher  than 
or  within  the  range  of  r(;hates  ofhncul  on 
other  exchanges. The  maximum  rebate 
is  (iquitahle  and  not  unfairly 
discriminatory  because  it  will  he 
applied  to  all  Public  Customers  eciuallv. 
Ibirther.  providing  this  rebate  to  Public 
(lustomer  takers  only  is  etiuitahle  and 
m)t  unfairlv  discrimiiiatorv  hecau.se  the 
increa.sed  volume  and  licpiidity  that  the 
rebate  will  incentivize  will  benefit  all 
other  market  jiarticijiants.  The  rebate  for 
"take"  orders  will  incentivize  Public 


■' .S'cc  ciirniiil  C2  Fnos  .Sclinduli!.  .Section  1.  iiiul 
NOM  Cliiiplor  X\'  (Opliiitis  l’ri(:in}>),  .Section  2. 
"'.See  Kxchanec!  F(M!s  .Scliiuliilt!.  .Section  1. 
'''.Sec  (iiul  NOM  Oliiipler  X\'  (Options  I’ricine). 
.Section  2. 


Customers  to  "take"  orders  from  till 
niiirket  (larticipants.  tlntreltv  providing  a 
counteritarty  for  ntsting  “iiiiike"  orders 
from  all  nnirket  piirticipiints.  f  urther. 
])roviding  rebiites  tiirgeted  tow.irds 
ihihlic  Customers  is  a  common  |)ractic(! 
within  the  options  indu.stry.-" 
Aggregiiting.  for  the  ])urpos(!S  of 
det(!rmining  the  ordm’  (ptantity,  multi|)le 
orders  from  the  siiine  exttcuting  firm  for 
itself  or  for  a  CM  I’A  or  corrttspondent 
firm  in  the  same  series  on  the  same  side 
of  the  market  that  ;ire  rttettived  by  the 
Exchange  within  800  milli.sttconds  is 
consistitnt  with  the  Section  (i(h)(8)-' 
retjiiirements  thiit  the  rules  of  an 
exchange!  be  designetl  to  promote  just 
and  eejnitahle  jn'inciples  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts,  tt)  remove  impediments  to  and  to 
])eriect  the  mechanism  for  a  free  and 
o])en  market  and  a  natiotial  market 
system,  and.  in  general,  to  protect 
investors  and  the  public  interest  by 
preventing  the  “shrtidding”  of  large 
orders  into  multiple  small(!r  omw  in 
order  to  accrue  a  larger  rtihiite.  800 
milliseconds  is  the  jiroper  amount  of 
time  to  disconntgt!  shredding  to  take 
advantage!  of  (]n:intity-h!i.sed  f(!(!.s.  .Such  <i 
time!  interval  is  h!ngthv  (!nough  to 
discourage  "shredding"  due  to  the! 
mark(!t  risk  tin!  S(!nder  would  r(!alize  in 
trying  to  ganu!  this  int(!rval.  This  time! 
int(!rval  akso  match(!s  that  u.sed  by  C1K)E 
to  ])r(!vent  "shr(!dding." -- 

Finally,  the  Exchange!  he!lie!ve!s  the! 
])re)pe).se!el  rede  eJiange  is  e:e)nsi.ste!nt  with 
the  .See:tie)n  0(1))(8)“  *  re!e]nire!me!nts  llnit 
the  rule!S  e)f  an  e!xe:h<enge  he  eie!signe!el  le) 
l)re)me)te  just  anel  e!e|uitahle  priiu:i])le!S  e)f 
tniele!.  te)  ])revent  frauelulent  :md 
m;eni])ulative  acts,  te)  remejve! 
impeuliments  te)  iinel  te)  perfee:t  the 
meudianism  for  ;i  freu!  anel  eepem  market 
anel  a  natieenal  marked  .system,  and,  in 
general,  to  pre)te!e;t  inveesteers  anel  the 
])nl)lie:  intere!.st.  ()ffe!ring  the  ))rope)se!el 
fee  struednre  haseel  on  I3BO  Markeet 
Wielth  pre)viele!.s  a  nenv  :mel  eliffere!nt 
e)ptie)n  for  inve!ste)rs  le)e)king  to 
eletermine  to  whiedi  e!xe;hange!  to  reente 
e)rele!rs.  eene  that  e!ne:e)urage!s  tighte!r 
ejuoting  anel  hette!!'  ])rie:e!S.  all  e)f  whie:h 
pe!rfe!e:t.s  the  meudianism  fe)r  a  freu!  <mel 
e)])e!n  menket  ;mel  natieenal  nnirked 
systenn. 

Cive!n  the!  reehust  e:e)mpe!titie)n  for 
e)rele!r  fle)w  th.it  e!xists  in  the  e)])tie)ns 
niiirked,  ne!w,  inneeveitive!  ])rie:e!  .se:he!ehde!s 
like  the!  eene  i)e!ing  pre)pe)se!el  bene!  iire 
e:e)nsi.stent  with  the!  al)e)ve!-me!ntie)ne!el 


.S'cc ciiiTcnl  (.'.2  iMiiJS  .Sch(!(liil(!.  .Siiclioii  I .  <inil 
NOM  Ohii|)t(!r  XV  (Oplioas  I’rieniif;).  .S((cti()ii  2. 

U)  7Hr(l))(.'j). 

.S'(!e  OltOF;  l■'(!(!s  .Scli(!(liiii!  'I'iible;  eiii  "l.inkiij’e! 
Fees". 

-'M.'i  IL.S.C.  7Kl(l))(.')). 


gee.ils  e)f  the  Exediiinge  Ae:t.  Ineleeel,  bv 
anel  large,  the!  Ce)nnni,ssie)n  histeerie.ally 
hcis  pe!rmitte!el  e!xe:h<mge!s  te)  se!t  the!ir 
e)wn  fe!e!S  iihsent  se)me!  evielenea!  that 
m:irke!t  Ibreiexs  weere!  insidfieiient  te) 
e:e)nslr;iin  ])rie;e!s.  There!  is  lU)  .sue:h 
e!vieie!ne;e!  he!re!. 

When  (k)ngre!ss  e:h;irge!el  the! 
Ce)mmi.ssie)n  with  sn])e!rvising  the 
ele!ve!le)pme!nt  e)f  ;i  "niitie)n;)l  marked 
.system"  leer  se!e;nritie!s.  a  premise  e)f  its 
iie  tion  Wits  that  ])rie:e!s  eerelinarily  weeulel 
he!  ele!te!rmine!el  hv  nnirket  fe)re:e!s.  .See, 
e.g..  ll.R.  Rep.  No.  04-220.  ;d  02  (1078) 
((k)nf.  Re]).)  (stating  {;e)ngre!s.s’.s  intent 
that  the  "natie)nal  market  system  eve)lve! 
thre)ngh  the  interplav  of  e:e)mpe!titive 
ie)re:e!.s  as  unne!e:e!.s.sarv  iMgulaten  v 
restriedions  are  reme)veel").  Consistent 
with  this  purpe)se!,  (k)ngre!ss  anel  the 
Ceimmi.ssieen  liave  re])e!ate!dly  .state!el 
the!ir  prefeaeneM  for  e;e)mpe!titie)n,  rather 
than  regidateery  interventieen.  te) 
eletermine  prie:es.  jireeelneds,  anel  se!rvie:e!s 
in  the!  seuairitieis  markets.  ,Sf?e  .S.  Rep. 

Ne).  04-78,  04th  Cong.,  1st  .Se!.s.s.  8  (1078) 
(“'riu!  e)l)je!c:tive!  jin  e!nae:ting  the  1078 
ame!nehne!nt,s  te)  the!  Exednmge  Ae:t| 
we)nlel  he!  te)  e!nhane:e!  e;e)m])e!titie)n  ;mei  te) 
;ille)w  e!e;e)ne)mie:  fe)re:e!,s.  inte!rae:ting 
within  <1  fair  re!gnhde)ry  fie!lel.  te)  arrive! 
id  iii)pre)j)riate!  viiriidieens  in  j)raedie:(!,s 
iinel  .se!rvie:e!S.");  Oreler  A])pre)ving 
Pre)])e).seel  Rule!  Clninge  Relating  te)  NY.Sf] 
Are:a  Diita.  .Se!e;nritie!s  Exe;himge!  Aed 
Re!le!a.se!  Ne).  80030  (Deu'.emher  2,  2008). 
73  FR  74770  (Den:.  0.  2008)  at  74781 
("The!  Exe:hange  Aed  iinel  its  leigislativei 
histeny  strongly  sujiport  the 
(ximmissieni’s  reiliiinea!  em  e.'eniqietitiem. 
wheaiever  peissihle,  in  meeding  its 
reigulateiry  resiiemsibilities  feir 
eiver.seeing  thei  .SROs  anel  the  natiemal 
market  system.  Ineleeel.  exnnjietition 
iimeing  multijile  markets  anel  market 
partieiipiints  traeling  the  same  jiroelue.ts 
is  the  hallmark  of  the  national  market 
.system.”)  (.SR-NY.SEAre:ii-200()-21 ); 
Reignlatiem  NM.S,  70  FR  at  37400 
(obseirving  that  NM.S  reignlatiem  "has 
beien  remarkably  sue:e:es.sful  in 
jirennoting  marked  eiennjKditiem  in  |the| 
ieirms  that  iire  meist  impen  tant  tei 
inveisteirs  anel  li.steel  eximpanieis"). 

hi  NuiCjOalition  v.  Snciu'HiHS  and 
E\(:h(in<>f^  (Joinniission,  018  F.3il  828 
(D.C.  (ar.  2010).  the  D.C.  (areaiit 
ii])pre)veel  the  Cemnnission’s  inaedieie  eif 
relying  em  “eamipetitive  feireieis"  in 
eleteirmining  whether  iin  eixeihiinge’s 
preipeiseel  elata  feeis  were  eamsistent  with 
the!  pni'iieiseis  eif  the  fNeihange  Aed — as 
lemg  as  it  hael  a  “reiasemeiel  basis"  feir 
eloing  so.  Id.  at  844.  Arounel  the  .same 
time.  Congress  reiaffirmeel  the  primary 
reile  that  exedianges  have  in  .setting 
prie.es  when  it  enaedeel  the  Doelel-Frank 
amenelments  to  the  Exeihange  Aed, 
whie:h  expaneled  the  autheirization  of 
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exchanges  to  tile  immediately  eifective 
lee  schedules,  subject  only  to  limited 
])ost-ettectiveuess  rcivicnv  by  the 
Commission.  1.5  ll.S.C.  78.s(l))(3)(A). 

This  consistent  and  consichn-ed 
judgment  of  Congre.ss  and  the 
Commission  is  cornict,  particularly  in 
light  of  evidence  of  robust  com])etition 
in  the  ojjtions  mark(!t  for  orders  and 
li(inidity.  There  are  more  o])tit)n.s 
exchanges  now  than  evtir  hefon;.  with 
no  single  exchange;  commanding  at  a 
given  time  more;  than  35'^  of  listed 
options  market  share;,  a  ve;rv  elifferent 
pie;tnre;  than  10  eer  20  ye;ars  age).  As  the; 
Ce)mmissie)n  ree.ently  e;.stimate;el.  e)rele;r 
veelnme  is  fairly  evenly  elistrihnteel 
he;twe;e;n  the;  four  largest  entities  that 
e)wn  eeptienis  e;xe:hange;.s.-*  Inele;e;et. 
re;e:e;nt  data  elemenistratees  this 
elistrihntion  e)f  market  share;:  The  CBOE 
Holelings  entitie;s  (CBOE  anel  (i2)  have 
e:e)mbine;el  a  market  share  e)f  20.40%,  the; 
lnte;rnatie)nal  .Se;e;nritie;.s  Exe:hange;  has  a 
niiirket  share  e)f  15,85%,  the;  NYSP] 
Enre)ne;xt  e;ntitie;s  (NYSE  Ame;x  anel 
NYSE  Are:a)  have  a  e:oml)ine;el  market 
share  e)f  25.50%,  anel  The;  NA.SDAQ 
OMX  Crou]),  Ine:.  e;nlitie;.s  (NASDAQ 
OMX  BX,  NASDAQ  OMX  Bhlx,  anel 
NASDAQ  Optieens  M<irke;t)  have;  a 
e:e)ml)ine;el  market  share;  e)f  25.55‘>c).“'’ 
Ne)ne;  e)f  the;.se;  lour  e;ntitie;.s  (whie:h 
e:e)ntrol  eever  0,'V5<>  e)f  the;  market)  e:e)idel 
ciffeerel  to  e:harge;  eeppeertimistie:  fe;e;.s  that 
r(;.sidte;el  in  being  plae:e;ei  :it  the;  heettenn 
e)f  an  eerder  re)nting  table  anel  leesing 
market  share;  tee  e:e)mpe;tite)rs. 

In  the  e;a.se;  e)f  ('.2.  it  is  i)artie;ularly 
unlikely  that  an  inneevative;  prie;ing 
appre)ae:h  ceeidel  e:an.se;  e;e)mpe;titive;  harm 
te>  the;  eejetions  market  or  to  marke;t 
participants.  C/Z  is  a  new  marke;t 
partie:ipant  that  e:nrrently  hanelle;s  only 
aheeut  1.45%  pe;re:e;nt  e)fte)tal  market 
share  in  ojetions  traeling.-'*  Thus,  the 
pro])o.seel  ride;  is  a  mode;,st  atte:m])t  by  a 
new  market  entrant  to  attrae;t  oreler 
veilnme  away  from  more;  establi.sheel 
e;e)mpe;tite)r.s  by  aeleipting  an  innovative; 
pricing  .stratergy.  C2  hi;lieve.s  that  this 
new  prieang  .strate;gy  will  benefit  the; 
eiptieins  markets  anel  jenhlie:  e:emsumers 
in  partie:nlar.  lnde;e;el.  it  is  well- 
e;.stal)li.she;el  that  new  market  entrants 
anel  new  business  meielels  have; 
proe;ompe;titive  e;ffe;e:t.s.  anel  that 
iimeivations  like;  the  preiposeel  rule  e:an 
ine:e;ntivize;  e:e)m])e;tite)rs  te)  ele;ve;le)j)  their 
eiwn  immvatieins  in  respeinse.  .SY-’c,  a.g.. 


See  .Si!(:iirili(!s  l^xchiin^i;  .Act  K(!li!!is(!  No.  (>1002 
(April  14.  2010).  7,'>  KK.  207:iK  (.April  20.  2010)  ill 
207.'j0  (I’roposod  Ainondinonls  lo  Kuli!  010  o) 
Kofeidalion  NM.S)  (I'ilo  No.  .S7-00-l()). 

Miirkol  sliiiro  tor  NovoiiiImm'  2012.  iis  iirovidod 
l)V  llio  Oplion.s  Cloiiriii};  Cor|)oriilion  (iiviiilalilo  <il 
hilp://\\\\\v.()})ti(mscle(iiine.e.()m/\velHip])s/ 
exelHin‘’e-vohinte]. 

1(1 . 


/.ee^o/n  Cvmiive  Li^athiir  Prods,  v.  PSKS, 
Inc..  551  IJ.S.  877,  801  (2007)  (“Ne;w 
prodne:l.s  and  new  brands  are;  e;s.se;ntial 
te)  a  dynamic  e;e:one)my’’);  Brooke  CIroup 
V.  Brown  It  Williamson  Tobacco  dorp., 
500  ll.S.  200.  24.3  (1003)  (noting  that 
“se)nnd  antitrust  pe)lie:y”  e;ne:e)nrage;el 
“mave;rie:k”  pricing  strate;gie;.s  heeianse;  e)f 
their  procompe;titive;  e;ffe;e;ts);  IJ.S.  D(;j)'t 
of  jnstieie  tv  Ee;el.  Trade;  Comin'n, 
He)ri/.e)ntal  Me;rge;r  Cnide;line;.s ‘jj  2.1.5 
(e;x])re;,ssing  view  e)f  DO)  anel  E'l'ti  that 
"maverieik”  firms  benefit  e:e)n.snme;rs  by 
‘‘thre;ate;n|ing|  to  disrupt  market 
ce)nelitie)ns  with  a  new  te;e;hiu)le)gv  e)r 
business  moelel,”  “tak|ing|  the;  le;ael  in 
])rie:e  e:ntting  eer  e)the;r  e:ompe;titive; 
e:e)nelnct."  anel  “reesistling)  eetherwise 
])re;vailing  inelnstry  norms”).  The;  fae;t 
that  an  exeihange;  pre)pe).se;.s  .se)me;thing 
new  is  a  rea.seen  te)  be;  re;e:eptive;.  not 
skeptical — innoveition  is  the;  life;-l)looel 
e)f  a  vibrant  e:e)mpe;titive;  marke;t — anel 
that  is  particularly  .se)  in  the;  e;ase;  e)f  a 
new  marke;t  entrant  e)f  re;lative;ly  small 
size  like;  C2  that  e:an  eiau.se  ne) 
widi;spre;ael  e:e)mpe;titive;  harm  if  the 
])re)pe),se;el  fe;e;.s  ,strne:tnre;  fails  te)  attrae;t 
signifieiant  e)r(le;r  ve)lnme;. 

Ae:e;e;s.s  to  e;xe:hange;  e|ne)te;s  is  alse) 
more;  effieiient  than  e;ve;r  anel  helps  te) 
pre)me)te;  ])rice  transi)arene:y  and 
e:e)m])e;titie)n  ame)ng  e;xe:hange;s  for  e)rele;r 
fle)W.  Orelers  are;  pre)e:e;.sse;el  anel  e;xe;e;nte;(l 
i;le;ctronie:ally  in  milli.seceenels  (also  ve;rv 
diife;re;nt  than  10  ye;ar.s  age))  anel  markets 
are;  meere;  e)])e;n  to  n(;w  users  than  e;ve;r 
before;.  Under  the;  NMS  plan  leer  oreler 
j)re)te;e:tie)n  in  listed  optieens  (“()])tion.s 
Linkage;  Plan”),  e;ae;h  partie:ipating 
options  e;xe:hange;  is  r(;e]nir(;d  “te; 
establish,  maintain,  and  e;nfe)re:e;  written 
|)e)lie:ie;.s  anel  pre)ce;ehire;s  as  approveel  by 
the  (Jeemmissie)!)  theit  are  re;a.se)nal)ly 
elesigneel  to  prevent  Traelej-Throughs”  in 
each  exchange’s  li.st(;el  ojetions 
e;e)ntrae:ts.-^  When  more  than  one 
exchange  is  elisplaying  the;  NBBO 
(whie:h  is  eeverwhelmingly  the;  e.ase). 
hreekers  e)ften  assign  leewest  |)rie)rity  in 
tlieir  eerder  routing  tables  lo  the 
e;xe:hang(;  with  the;  highe;.st  transae:tie)n 
fe;e;.s.  'I’liis  me;an.s  that  if  an  e;xe:hange;  se;t.s 
high  fe;e;.s,  it  risks  le)sing  hnsineiss  te) 
e;xe:hange;.s  with  le)wer  fe;e;.s — the  same; 
e:e)mpe;titive;  pre;s.sur(;  nseel  by  eenr  fre;e; 
marke;t.s  everv  elav  te)  e:e)nstrain  prie:e;. 

lnele;e;el,  e)rele;r  re)nte;rs'  ability  te) 
e;)fe;e:tive;ly  vie;w  all  e;xe:hange;s’ 
displayeel  prie:e;s  .simnltane;e)nsly  and 


-■  .SV.>(.‘ .Socui'iliiis  llxcliiinfeo  Acl  Kidiiasi!  No.  (i04(),') 
Only  ;«).  2(H)!().  74  I  K  :i(l.i(i2  (Aii<>ii.sl  (i.  2()()<l)  ill 
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exe;cnte  at  the  exchange;  that  e;harge;.s  the; 
le)we;.st  fe;e;s  is  more  elise;iplining  than  the; 
imirket  fe)re;e;.s  that  e)pe;rale  in  many  eether 
inelnstries.  A  einsteemer  in  the  marke;t  feer 
a  new  televisieen,  for  in.stane:e,  e:annot 
simnltane;on.sly  kne)W  the;  [eriete;  e)f  e;ve;rv 
televisie)!)  at  e;ve;ry  re;tail  steere.  Anel  even 
if  all  the)se;  prie:e;.s  we;re;  kneewn, 
tran.sae:tion  e:e).sts  eefteii  would  prevent 
the;  e:eisle)me;r  freem  hnving  at  the  le)we;.st 
prie;e; — perhaps  the  e:he;;ipe;.st  tele;vi.sie)n 
is  tweaily  mile;s  away,  for  example.  In 
the;  o])tie)ns  markets,  by  e:e)ntrast,  eerder 
reinters  e:an  simnltaneieensly  view  anel 
e;xe;e:ute;  eerelers  at  the;  e;xe:hange;  with  the; 
lowest  transiictie)!!  fe;e;s  when  more;  than 
e)ne  e;xe:hange  has,  eer  may  match,  the; 
NBBO.  Bins,  hreeker-elealers,  who  have 
tu:cepte;el  re;spe)n.sil)ility  feer  hanelling 
e)rele;r.s  on  behalf  e)f  e:u.ste)me;r.s,  are; 
me)nite)ring  elisplaveel  e|ne)te;.s.  They  are; 
tvpie:allv  meere;  sophisticaleel  anel  he;lter- 
infeermeel  marke;t  partie;ipants  than 
customers  in  non-finane;ial  markets,  anel 
therefeere;  are;  better  eihle  te)  make;  the; 
type;s  of  de;e:isie)n.s  that  will  pre)elne;e 
e;ffie:ie;nt  markets  anel  e:onstrain  prie;e;s. 

Options  e;xe:hange;s  have;  aeleepted 
differ(;nt  ])rie:ing  moelels  ("Make  or 
'rake”  or  “Breeker  Payment”)  l)a.se;el  e)n 
their  e:e)mpe;titive  as.sessment  e)f  the; 
ine:e;ntive;.s  that  will  l)(;.st  attrae:t  e)rde;r 
ile)w  and  li(|nielity.  I'liis  e:ompi;tition  has 
he;li)e;d  to  e;xe;rt  ceimjeetitive;  pre;ssure;  on 
the;  e;xe:hange;s’  transae:lie)n  fe;e;s.  The; 
Exe:hange;  l)i;lieve;s  that  its  pr()pos(;el 
meeelel  will  hel])  further  e;e)mpe;titie)n  by 
pre)viding  market  partie:ipant.s  with  yet 
ane)the;r  eeptieen  in  ele;te;rmining  where  to 
e;xe;e:nte;  orders  anel  jeeest  liejnielily.  By 
e;xpaneling  the  unive;rse;  of  i)rie:ing 
meeelels,  the  Exe;hange’s  preepee.sal  will 
help  e:e)mpe;titie)n  to  ae:hie;ve  e)ne;  e)f  its 
signature  heneifits,  i.e.,  allowing  the; 
marke;tplae:e  to  de;te;rmine  whie:h  prie:ing 
moelel  l)e;.st  serveis  e;e)n.snme;r  ne;e;el.s. 

B.  SeII-Re‘>nlatorv  ()r‘>ani'/.ation's 
Statement  on  Barden  on  Competition 

C2  eleees  not  l)e;lie;ve  that  the;  pro])e)seel 
rule  e:hange  will  impeese  any  hurelen  e)n 
ceempetition  that  is  not  ne;ce;s.sary  eer 
appropriate;  in  fnrthe;rane;e;  e)f  the; 
])urj)e)se;s  of  the  Ae:t.  On  the;  e:e)ntrary,  C;2 
believeis  theit  the  projio.seid  rule  e:hange 
will  promote;  ce)mpe;titie)n.  A  new, 
eiriginal,  elifferent  fe;e  .strne:tnre;  he;ne;fit.s 
inve.stors  anel  the;  marke;t  in  general  by 
|)re)vieling  a  new  anel  eliffe;re;nt  eijitiem  for 
investeirs  te)  e:e)n,side;r  when  thev  dee:iele; 
whie:h  e;xe;hange;  pre)viele;s  the;  mo.st 
attrae;tiv(;  option  leer  dire;e;ting  eereler 
fle)w. 

In  the;  ca.se;  of  (',2,  it  is  p(irtie:nlarly 
unlikely  that  an  inneevative;  j)rie;ing 
appre)ae;h  coulel  e.anse;  ce)m|)e;titive;  harm 
te)  the  e)ptie)ns  market  or  to  marke;t 
j)artie:ipants.  C'Z  is  a  new  marke;t 
partie:ipant  that  e:nrrently  hanelle;s  e)nlv 
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al)out  ^.45%  percent  oi  total  market 
share  in  options  trading.-"  'I'lnis,  the 
propo.sed  ride  is  a  modest  attianpt  by  a 
new  market  entrant  to  attract  order 
volume  away  from  more  estahli.shed 
competitors  hy  adopting  an  innovativi; 
pricing  strategy.  C2  hidieves  that  this 
new  pricing  .strategy  will  henelit  the 
options  markets  and  public  consumers 
in  particular.  Indeed,  it  is  well- 
established  that  new  market  entrants 
and  new  business  models  have 
procom|)etitive  effects,  and  that 
innovations  like  the  |)roj)osed  ride  can 
incentivize  competitors  to  develop  their 
own  innovations  in  resjionse.  .See.  e.g.. 
/.f^eg/n  Crmtiva  IjHitlwi  Prods,  w  PSKS. 
Inc..  551  II..S.  877.  891  (2007)  (“New 
products  and  new  brands  are  essential 
to  a  dynamic  economy"):  Brooke  Group 
V.  Brown  ^r  Williuinson  Tobacco  Corp., 
.509  U..S.  209,  243  (1993)  (noting  that 
“sound  antitrust  policy"  encouraged 
“maverick"  pricing  strategies  hecaii.se  of 
their  procompetitive  effects);  II..S.  Deji’t 
of  Instice  8:  Fed.  Trade  (’.omm'n. 
Horizontal  Merger  Guidelines 'll  2.1.5 
(ex])re.ssing  view  of  DO)  and  FFC  that 
“maverick"  firms  benefit  consumers  by 
“threatenlingl  to  disrupt  market 
conditions  with  a  new  technologv  or 
business  model.”  “tak|ing|  the  lead  in 
price  cutting  or  other  com])etitive 
conduct.”  and  "resist|ing|  otherwise 
prevailing  industry  norms”).  The  fact 
that  an  exchange  projio.ses  something 
new  is  a  reason  to  he  receptive,  not 
skeptical — innovation  is  the  life-blood 
of  a  vibrant  competitive  market — and 
that  is  particidarly  so  in  the  ca.se  of  a 
new  market  entrant  of  relatively  small 
size  like  G2  that  can  cause  no 
widespread  comjjetitive  harm  if  the 
proposed  fees  structure  fails  to  attract 
significant  order  volume. 

Access  to  exchange  (jiiotes  is  also 
more  efficient  than  ever  and  helps  to 
jiromote  jirice  transjjarency  and 
competition  among  exchanges  for  order 
flow.  Orders  are  jirocessed  and  executed 
electronically  in  milliseconds  (also  very 
different  than  10  years  ago)  and  markets 
are  more  open  to  new  users  than  ever 
before.  Under  the  Ojitions  Linkage  Plan, 
each  participating  options  exchange  is 
reipdred  “to  e.stahlish,  maintain,  and 
enforce  written  jiolicies  and  procedures 
as  apjiroved  by  tlu*  Gommission  that  are 
reasonably  designed  to  prevent  Trade- 
Thronghs"  in  each  exchange's  listed 
options  contracts.-"  When  more  than 
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one  exchange  is  disiilaying  the  NHIK) 
(which  is  overwhelmingly  the  case), 
brokers  often  tissign  lowitst  prioritv  in 
their  order  routing  ttihles  to  the 
exchange  with  the  highest  transaction 
fees.  This  metms  that  if  an  exchange  sets 
high  fees,  it  risks  losing  hitsine.ss  to 
exchanges  with  lower  fees — the  same 
com])etitive  pre.ssnre  itsed  hv  otir  free 
markets  every  day  to  con.stniin  price. 

Indited,  order  routers’  ahilitv  to 
effectively  view  all  exchtinges' 
displayed  prices  siimiltaneonslv  tind 
execute  at  the  exchange  that  charges  the 
lowest  fees  is  more  disciplining  than  the 
market  forces  that  ojjerate  in  many  other 
industries.  A  customer  in  the  market  for 
a  new  television,  for  instance,  cannot 
simultaneously  know  the  ])rice  of  every 
television  at  every  retail  store.  And  even 
if  all  those  jirices  were  known, 
tran.saction  costs  often  would  jnevent 
the  customer  from  buying  at  the  lowe.st 
price — perhaps  the  cheajiest  television 
is  twenty  miles  away,  for  examjile.  In 
the  options  markets,  by  contrast,  order 
routers  can  simultaneously  view  and 
execute  orders  at  the  exchange  with  the 
lowest  transaidion  fees  when  more  than 
one  exchange  has,  or  mav  match,  the 
NBHO.  Plus,  broker-dealers,  who  have 
accepted  responsibility  for  handling 
orders  on  behalf  of  customers,  are 
monitoring  dis])laved  ipiotes.  Thev  are 
typically  more  sophisticated  and  better- 
informed  market  participants  than 
cn.stomers  in  non-financial  markets,  and 
therefore  are  hiUter  able  to  make  the 
tyjies  of  decisions  that  will  jiroduce 
efficient  markets  and  constrain  prices. 

Options  exchanges  have  adojited 
different  pricing  models  (“Make  or 
Take”  or  “Broker  Payment”)  based  on 
their  competitive  asse.ssment  of  the 
incentives  that  will  best  attract  order 
flow  and  liquidity.  This  competition  has 
helped  to  exert  competitive  jiressiire  on 
the  exchanges’  transaction  fees.  The 
Exchange  believes  that  its  pro])osed 
model  will  helj)  further  com])etition  hy 
providing  market  partici|)ant.s  with  yet 
another  ojjtion  in  determining  where  to 
execute  orders  and  post  liipiidity.  Bv 
(ixpanding  the  universe  of  jiricing 
models,  the  Exchange’s  proposal  will 
help  conqietition  to  achieve  one  of  its 
signature  benefits,  i.c.,  allowing  the 
marketplace  to  determine  which  pricing 
model  best  serves  consumer  needs. 


Ordi!!'  I’rolnclioii  iiiid  l.ockiul/Cro.ssod  Markets 
.Submitted  hy  lh(!  Chicago  Hoard  DpIioTis  IJxchaiif’i! 
Incorporaltal.  InUniialional  .Socurilios  Hx(:liaii<>i!. 
I.LC.  Till!  NA.SDAQ  .Slock  Markiil  I.I.C.  NASDAQ 
OMX  HX.  Inc..  NASDAQ  OMS  IMII.X.  Inc..  NY.SI- 
Aincx  LI.C.  and  NY.SH  Area.  Inc.). 


G.  Sclf-Bcgnlatorv  Organi/Ailion’s 
Statcincnl  on  Gonnnents  on  the 
Proposed  Bale  Ghange  deceived  From 
Members,  Participants,  or  Others 

The  Exchange  neither  solicited  nor 
receiviul  comments  on  the  projiosed 
rule  change. 

III.  Date  of  Efi'ectiveness  of  the 
Proposeil  Rule  Ghange  and  Timing  for 
Gommission  Action 

The  foregoing  rule  change  has  become 
effective  jiursuant  to  Section 
19(h)(3)(A)  *"  of  the  Act  and  paragraph 
(11  of  Rule  19h-4"'  thereunder.  At  any 
time  within  (iO  days  of  the  filing  of  the 
propo.sed  rule  change,  the  Gommission 
summarily  may  temporarily  suspend 
such  rule  change  if  it  appears  to  the 
Gommission  that  such  action  is 
nece.ssary  or  appropriate  in  the  jnihlic 
intere.st.  for  the  protection  of  inve.stors. 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Gomments 

Interested  jKirsons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  jnoposed  rule 
change  is  consistent  with  the  Act. 
Gomments  mav  he  submitted  hv  anv  of 
till!  following  methods: 

Fleet ronic  Gomments 

•  Use  the  (iommission’s  Internet 
comment  form  (htt}):// www.sec.gov/ 
rnles/sro.shtml)-.  or 

•  .Send  an  email  to  rnle- 
comments@sec.gov.  Blea.se  include  File 
Number  .SR-G2-2()1 3-004  on  the 
subject  line. 

Paper  Gomments 

•  Send  jiaper  comments  in  tri])licate 
to  Elizabeth  M.  Muridiy,  Secretary, 
.Securities  and  Exchange  Gommission, 
100  F  Street  NE.,  Washington,  DG 
20549-1090. 

All  submissions  .should  refer  to  File 
Number  SR-G2-201 3-004.  This  file 
number  should  he  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Gommission  jirocess  and  review  your 
comments  more  efficiently,  please  u.se 
only  one  method.  The  Gommission  will 
post  all  comments  on  the  (kimmission’s 
Internet  Web  site  (htt p://www. sec.gov/ 
rales/sro.shtnd).  (iopies  of  the 
submission,  all  suhsiiijuent 
amendments,  all  written  statements 
with  respect  to  the  propo.sed  rule 
change  that  are  filed  with  the 
Gommi.ssion,  and  all  written 
communications  nilating  to  the 
lirojKKsed  rule  change  between  the 


">  13  ii..s.(;.  7«,s(l))(:i)(A). 
"  17  CFR  24(l.1!ll)-4(l). 


8628 


Federal  Register/ Vol.  78,  No.  Z.'i  /  Wednesday,  February  6,  2013  /  Notices 


Cloinnii.ssion  and  any  ])ersun,  other  than 
lliose  that  may  he  witliliehl  from  the 
|)iil)li(:  in  accordance  with  the 
provisions  ot  5  IJ..S.C.  will  he 
available  for  Weh  site  viewing  and 
])rinting  in  the  (Commission’s  Public 
Refenmce  Room.  lOO  F  Stnud  NR., 
Washington,  IX',  2().'54‘),  on  official 
business  days  between  the  hours  of 
1{):()()  a.m.  and  3:00  ]).m.  (Copies  of  such 
filing  ahso  will  he  available  for 
inspection  and  cojjying  at  th(!  ])rinc:i])al 
office  of  the  Exchange.  All  comments 
rec(!ived  will  he  ])osted  without  change; 
th(!  (Commission  does  not  edit  personal 
identifying  information  from 
submissions.  Yon  should  submit  onlv 
information  that  yon  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  Fib;  Number  ,SR-CC2- 
2013-004  and  should  be  submitted  by 
February  27,  201 3. 

For  llic  (Coinniission.  l)v  the  Division  of 
■frailing  and  Markets,  pursuant  to  (hdcigatcMl 
autliority.'*^ 

Kevin  M.  O'Neill, 

Dapiitv  Socraldi  v. 

IKK  Doe.  20i:{-()2():i()  Filed  2-5-1:!:  }i:45  ain] 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68798;  File  No.  SR-BYX- 
2013-005] 

Self-Regulatory  Organizations;  BATS 
Y-Exchange,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  To  Amend  Rule  11.17, 
Entitled  “Clearly  Erroneous 
Executions” 

jannarv  31 .  2013. 

Pursuant  to  Section  19(l)Kl)  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”).'  and  Rule  19h-4  thereunder.^ 
notice  is  hereby  given  that  on  )anuary 
30,  2013.  BATS-Y  Exchange,  Inc.  (the 
“Exchange”  or  “BYX”)  filed  with  the 
Securities  and  Exchange  (Commission 
(“Commission”)  the  proposed  rule 
change  as  de.scrihed  in  Items  1  and  11 
below,  which  Items  have  been  pre})ared 
by  the  Exchange.  The  Exchange  has 
designated  this  ])roposal  as  a  “non- 
controversial"  jnopo.sed  rule  change 
liursuant  to  Sef:tion  19(h)(3)(A)  of  the 
Act  ■*  and  Rule  19l)-4(f)(0)(iii) 
thereunder,'  which  renders  it  effective 
upon  filing  with  the  (Commission.  The 
(Commission  is  jmhlishing  this  notice  to 
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solicit  comments  on  the  projio.sed  rule 
change  from  intere.sted  jrersons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  (Change 

The  Exchange  is  filing  with  the 
(Commission  a  proposal  to  extend  a  pilot 
])rogram  related  to  Rule  11.17,  entitled 
“(Clearly  Erroneous  Executions.”  The 
Exchange  also  pro])ose.s  to  ado])t  new 
paragraph  (h)  to  Rule  11.17  in 
connection  with  the  u])coming 
o|K:ration  of  the  Plan  to  Address 
Extraordinary  Market  Volatility 
Pursuant  to  Rule  (i()8  of  Regulation  NMS 
under  the  Act  (the  “Eimit  Ilp-Limit 
Down  Plan”  or  “Plan”).^> 

The  text  of  the  jiroposed  rule  change 
is  available  at  the  Exchange’s  Weh  site 
at  h1tp://\v\v\v.h(itstrading.coni,  at  the 
])rincipal  office  of  the  Exchange,  and  at 
the  CCommission’s  Public  Reference 
Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  (Commi.ssion.  the 
I’Cxchange  included  statements 
concerning  the  purpo.se  of  and  basis  for 
the  ])roj)o,sed  rule  change!  and  discu.s.seid 
any  comimiiits  it  received  on  the 
l)roi)osed  rule  change.  The  text  of  these 
statements  may  he  examimul  at  tlu! 
])laces  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  (C  below,  of 
the  mo.st  significant  parts  of  such 
statements. 

A.  S(!lf-Ii(!<>iiIatorv  Organization's 
Stateinant  oftho  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Buie 
Change 

1.  Purpose 

The  purpose  of  this  filing  is  to  extend 
the  effectiveness  of  the  Exchange’s 
current  rule  applicable  to  Clearly 
Erroneous  Executions  and  to  adopt  new 
paragrajjh  (h)  to  Rule  11.17  in 
connection  with  upcoming  operation  of 
the  Limit  Up-Limit  Down  Plan. 

Pro])osal  To  Extend  Pilot 

Portions  of  Rule  11.17,  explained  in 
further  detail  below,  are  currentlv 
operating  as  a  ])ilot  ])rogram  set  to 
expire  on  Fehruary  4,  2013."  The 
Exchange  ])ropo.ses  to  extend  the  pilot 
])rogram  to  .Septemlx!!'  30.  2013. 


■’ .S(!c:urili(!S  I'Jxchiin^t!  Act  Kdixtsi!  No.  ()7()!U 
(May  ;n.  2012),  77  FK  ;!:!4<m  (liino  (i.  2012)  (lln! 
"l.iniit  llp-l.imil  Down  Roioaso"). 

'■  .Socurilios  lixchango  Act  Rolixisi;  No.  07521  ()u)v 
27.  2012).  77  FR40i:!2  (AllgusI  2.  2012)  (.SR-HYX- 
2012-010). 


On  October  4,  2010,  the  Exchange 
filed  an  immediately  effective  filing  to 
adopt  various  rule  changes  to  bring  BYX 
Rules  lip  to  date  with  the  changes  that 
had  been  made  to  the  rules  of  BATS 
Exchange,  Inc.,  the  Exchange’s  affiliate, 
while  BYX’s  Form  1  Ap])lication  to 
register  as  a  national  security  exchange 
was  pending  approval.  .Such  changes 
included  changes  to  the  Exchange’s 
Rule  11.17.  on  a  jiilot  basis,  to  provide 
for  uniform  treatment:  (1)  of  clearly 
erroneous  execution  reviews  in  multi- 
stock  events  involving  twenty  or  more 
.securities:  and  (2)  in  the  event 
transactions  occur  that  result  iii  the 
issuance  of  an  individual  .stock  trading 
pause  by  the  primary  market  and 
suhse(|uent  transactions  that  occur 
before  the  trading  pause  is  iii  effect  on 
the  Exchange.^  The  Exchange  also 
ado])ted  additional  changes  to  Rule 
11.17  that  reduced  the  ability  of  the 
Exchange  to  deviate  from  the  objective 
standards  set  forth  in  Rule  11.17."  The 
Exchange  believes  the  benefits  to  market 
jiarticipants  from  the  more  objective 
clearly  erroneous  executions  rule 
should  continue  on  a  pilot  basis  through 
.Sejitemher  30,  2013,  which  is  the  date 
that  the  Exchange  anticipates  that  the 
phased  im|)lementation  of  the  Limit  Up- 
Limit  Down  Plan  will  he  comjilete.  As 
ex])lained  in  further  detail  below, 
although  the  Limit  Uii-Limit  Down  Plan 
is  intended  to  prevent  executions  that 
would  need  to  he  nullified  as  clearly 
erroneous,  the  Exchange  believes  that 
certain  protections  should  he 
maintained  while  the  industry  gains 
initial  experience  operating  with  the 
Limit  Uj)-Limit  Down  Plan,  including 
the  provisions  of  Rule  11.17  that 
currently  operate  as  a  pilot. 

Propo.sed  Limit  Up-Limit  Down 
Provision  to  Rule  11.17 

The  Exchange  proposes  to  adojit  new 
paragrajih  (h)  to  Rule  11.17,  to  provide 
that  the  existing  jirovisions  of  Rule 
11.17  will  continue  to  apply  to  all 
Exchange  transactions,  including 
transactions  in  securities  subject  to  the 
Plan,  other  than  as  set  forth  in  proposed 
jiaragraph  (h).  Accordinglv.  other  than 
as  proposed  below,  the  Exchange 
projKises  to  maintain  and  continue  to 
ajiply  the  ('learly  Erroneous  Execution 
standards  in  the  same  way  that  it  does 
todav.  Notably,  this  means  that  the 
lixchange  might  nullify  transactions  that 
occur  within  the  juice  hands 
di.s.seminated  jmrsuant  to  the  Limit  Uj)- 
Limit  Down  Plan  to  the  extent  such 


^.Si!(:iiiilios  Fxchitiif’i!  Act  Rohxiso  No.  (i;!(l(l7 
(OcloluM-  i;i.  201(1).  75  FR  04707  (Octohor  20.  2010) 
(.SR-BYX-2010-002). 
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transactions  (jualify  as  clearly  erroneous 
under  existing  criteria.  As  an  example, 
assume  that  a  Tier  1  sijcurity  pursuant 
to  the  Flan  has  a  nderence  price 
pursuant  to  both  the  Plan  and  Kuh; 

11.17  of , Si  ()().()().  I'he  lower  pricing 
hand  under  the  Plan  would  he  StlS.OO 
and  the  upper  j)ricing  band  under  the 
Plan  woul(i  he  .SI 0.5.00.  An  execution 
could  oc:cnr  on  the  l*]xchange  in  this 
.security  at  .SOO.OO.  as  this  is  within  the 
Plan's  pricing  hands.  However,  if 
subjected  to  review  as  j)otentiallv 
clearly  erroneous,  the  Exchange  would 
nullify  an  execution  at  SOO.OO  as  clearly 
erroneous  because  it  exceeds  the  3% 
threshold  that  is  in  j)lace  pursuant  to 
Rule  11.17(c)(1)  ibr  .securities  priced 
above  .S50.00  (i.e..  with  a  reference  price 
of  SlOO.OO.  anv  transactions  at  or  below 
.S97.00  or  above  $103.00  could  be 
nullified  as  clearly  erroneous). 
Accordingly,  this  ])roposal  maintains 
the  status  quo  with  res])ect  to  reviews  of 
('.learly  Erroneous  Executions  and  the 
application  of  ohj(;ctive  numerical 
guidelines  by  the  Exchange.  The 
pro|)osal  tloes  not  increase  the 
discretion  afforded  to  the  Exchange  in 
connection  with  nn'iews  of  (Ihiarly 
Erroneous  Executions. 

The  Limit  Il|)-Limit  Down  Plan  is 
designed  to  prevent  (ixecutions  from 
occurring  outside  of  dvnamic  ])rice 
hands  disseminated  to  the  ])ut)lic  by  the 
single  plan  processor  as  defined  in  the 
Limit  Up-Limit  Down  Plan.'' The 
po.ssibility  nanains  that  the  Exchange 
could  experience  a  technologv  or 
systems  problem  with  nispect  to  the 
implementation  of  the  price  hands 
dis.seminated  pursuant  to  the  Plan.  To 
address  such  ijossihilities.  the  Exchange 
})roj)o.se.s  to  adopt  language  to  make 
clear  that  if  an  Exchange  technology  or 
systems  i.s.sue  njsults  in  any  tran.saction 
occurring  outside  of  the  price  hands 
dis.seminated  pursuant  to  the  Plan,  an 
Officer  of  the  Exchange  or  senior  level 
emjdoyee  designee.  ac:ling  on  his  or  her 
own  motion  or  at  the  recpiest  of  a  third 
party,  .shall  review  and  declare  anv  such 
trades  null  and  void.  Absent 
extraordinary  circumstances,  any  such 
action  of  the  Officer  of  the  Exchange  or 
other  senior  level  employee  designee 
shall  be  taken  in  a  timely  fashion, 
generally  within  thirty  (30)  minutes  of 
the  detection  of  the  erroneous 
transaction.  When  extraordinarv 
circumstances  exist,  anv  such  action  of 
the  Officer  of  the  Ivxchange  or  other 
senior  level  employee  designee  mu.st  be 
taken  by  no  later  than  the  start  of 
Regular  Trading  Hours  on  the  trading 


l.iinil  U])-Liinil  Down  Roloiiso.  supra  noto  .S. 
'rni(iinf>  Hours  coiuiikmici!  ;it  <)::«)  ;i.in. 
liisltirn  TiiiU!.  Sac  HYX  Rule  l.,S(w). 


day  following  the  date  on  which  the 
execution(s)  under  nndew  occurred. 
Although  the  Exchange  will  act  as 
prompllv  as  possibh;  and  the;  pro])o.s(!d 
ot)jectiv(;  standard  (i.e.,  whether  an 
execution  occurred  outside  the  hand) 
should  make  it  feasible  to  (piickly  make 
a  det(!rmination,  there  may  be 
cinamistances  in  which  additional  time 
mav  he  muKhul  for  verification  of  facts 
or  coordination  with  outside  ])arties, 
including  the  single  ])lan  ])roce.ssor 
n!spt)nsihle  for  di.sseminating  the  ])rice 
bands  and  other  market  centers. 
Accordingly,  the  Exchange  believes  it 
necessary  to  maintain  some  flexibility  to 
make  a  determination  outside  of  the 
thirty  (30)  minute  guideline.  In 
addition,  the  Exchange  proposes  that  a 
tran.saction  that  is  nullified  ])ursuant  to 
new  jjaragraph  (h)  would  be  appealable 
in  accordance  with  the  jn'ovisions  of 
Rule  11.17(e)(2).  In  addition,  the 
Exchange  j)ropo.s(!.s  to  make  clcuir  that  in 
the  event  that  a  single  plan  j)roc(;.ssor 
expericmccis  a  tcichnology  or  systems 
])rol)l(;m  that  prcivents  the  di.ssemination 
of  ])rice  hands,  the  Exchange  would 
make  the  determination  of  whether  to 
nullifv  tran.sactions  based  on  Rule; 
11.17(a)-(g). 

The  Exchange  heli(;v(;s  that  cancelling 
trades  that  occur  outside;  of  the;  price; 
hemels  elis.se;minate;el  pursuant  to  the; 

Plan  is  e;onsistent  with  the;  purijose  and 
intent  of  the;  Plan,  as  sue:h  transiiclions 
are;  not  inte;neleel  to  e)e:e:ur  in  the;  fir.st 
j)lcie:e;.  If  trans;ie:tie)ns  do  e)e:e;ur  outside;  of 
the;  price;  hands  and  no  e;xce;plion 
applie;.s — whic:h  ne;e:e;ssarily  woidel  he; 
e:anseel  by  a  leedmology  or  systems 
issue; — then  the  Exediange;  be;lie;ve;s  the; 
ap])i’oj)riate;  result  is  to  nullify  sue;h 
transae:tie)n.s. 

2.  Statutorv  Basis 

The  Exe:hange;  believes  that  its 
proposal  is  e:onsislent  with  the 
re;quire;ments  of  the  Ae:t  and  the  rides 
and  ri;gulations  thereunder  that  are 
a])plie:able  to  a  national  .si;curitie;s 
exchange,  and,  in  ])artie;ular.  with  tlie 
ri;eiuire;me;nts  of  Se;e:tiem  ()(b)  of  the; 

Ae:t."  In  partieailar,  the  jiroposal  is 
eamsi.stent  with  Se;e:tiem  ()(h)(5)  of  the 
Ae:t,'^  he;e:au.se  it  would  promote  just 
and  e;eiuitat)le  prinenples  of  trade, 
remove;  impe;elime;nt.s  to,  ;mel  pe;rfe;e:t  the; 
me;i:hani.sm  of,  a  ire;e;  and  opeai  market 
and  a  national  marke;t  system.  The 
Exclumge  he;lieve;s  that  the  pilot 
jirogram  pre)me)te;s  just  and  e;e]uital)le 
])rinciple;s  of  trade  in  that  it  ])rome)le;s 
trans];arene:y  and  uniformitv  ae:ro.ss 
marke;ls  exmeerning  review  of 
transac.lions  as  clearlv  erroneous.  More 


"  1.1  l)..S.(;.  7151(1)). 

1,1  ll.S.C.  78t(l))(r)). 


s])e;c:ifie:ally.  the;  Exedumge  l)e;lie;ve;s  that 
the;  extension  of  the;  pilot  would  help 
assure;  that  the;  determination  of  whe;the;r 
a  e:le;arlv  e;rrone;e)us  trade  has  oexairreel 
will  he;  hase;el  on  cle;ar  and  e)hje;e:tive; 
ea  iteria,  and  that  the  re.solution  of  the; 
ine:ide;nt  will  oeaair  jiromptlv  through  a 
trans])are;nt  proea;ss.  The;  pro])e)se;eI  rule; 
ediange;  would  also  hel])  assure; 
eamsistent  results  in  handling  erroneous 
traele;s  aeaoss  the;  IJ..S.  markets,  thus 
furthering  fair  and  orderly  markets,  the 
protection  of  inve;ste)rs  and  the;  ])ul)lie; 
inte;re;st.  Although  the;  Limit  Ilji-Limit 
Down  Plan  will  he;  e)pe;ratie)nal  during 
the  same  time  period  as  the  propost;el 
extended  jiilot,  the  Exe:hange  he;lie;ve;s 
that  maintaining  the  pilot  for  at  least 
through  the;  phased  implementation  of 
the;  Plan  is  ojierational  will  help  to 
prote;ct  against  unanticipated 
e:onsequeni:e;s.  To  that  e;nd,  the 
e;xti;nsion  will  allow  the;  Exe:hange  to 
ele;termine  whether  Rule  11.17  is 
ne;e:e;ssarv  oni:e  the  Plan  is  oiierational 
and.  if  so,  whether  imjn’ovements  e:an  be; 
nicide;.  Furthe;r.  the  Exediange;  he;lie;ve;s  it 
exmsistent  with  the;  ])re)tee;tion  of 
invi;ste)rs  emd  the;  public  inte;re;st  to 
aelojjt  ol)je;e:tive;  eaiteria  to  nullify 
transiictions  that  oexair  outside  of  the; 
Plan's  pric.e;  bands  when  sue;h 
transae;tions  should  not  have  l)e;e;n 
e;xe;eaite;el  hut  we;re;  due  to  a  sysle;ms  or 
te;e:hne)le)gy  i.ssue. 

li.  S(;lf-Ii(^^uI(itorv  Orgcini/Ailioii's 
Sidtaniaiit  on  linrdon  on  (joinpotition 

The;  Exe:hange;  ele)e;s  not  believe;  that 
the;  pro])ose;d  rule  e:hange  im])lie:ate;s  any 
competitive  issue;s.  To  the;  eaintrary,  the; 
Exchange;  he;lie;ves  that  FINRA  and  other 
national  seeairities  exe:hanges  are  also 
filing  similar  jirojiosals,  and  thus,  that 
the  proposal  will  helj;  to  ensure; 
eamsistent  rules  ae;ro.ss  markt;t  ea;nters. 

C.  Solf-Boguldtory  Orgdnizdtion's 
Stdienmnt  on  Connnonls  on  the 
Proposed  Bnle  Chonge  Beceived  From 
Members,  Porticiponts,  or  Others 

The  Exchange  has  not  solic:ite;d,  and 
does  not  intend  to  solicit,  camiments  on 
this  proposed  rule;  e:hange.  The; 

Exc.h.mge  has  not  re;ea;ived  anv  writte;n 
eamnnents  from  me;mbe;rs  or  other 
inte;re;.ste;el  partie;s. 

HI.  Date  of  Eflectiveness  of  the 
Proposed  Rule  Uhange  and  Timing  for 
(Commission  Action 

Beeamse;  the  proposed  rule  ediange 
does  not  (i)  signifieamtlv  affe;e;t  the; 
protection  of  invi;ste)rs  or  the  ])ut)lie; 
inte;re;st;  (ii)  inqjose  any  signifieamt 
huret(;n  on  (ami])e;tition;  and  (iii)  hia.ome 
operative  for  3U  eteiys  from  the  elate;  on 
which  it  was  file;el.  or  such  shorter  time 
as  the  (Commission  may  designate  if 
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(:onsist(!nt  with  the  ])rot(!(;tion  of 
investors  and  the  |)nl)li(:  interest,  tlie 
jH'oposed  rule  change  has  become 
eileclive  ])nrsnant  to  Section  19(I))(3)(A) 
of  the  Act  '■*  and  Rule  H)h-^(f)((j)(iii) 
thereunder.'^ 

The  Fxchange  has  askcnl  the 
(lomini.ssion  to  waive  the  3()-day 
operative  delay  so  that  the  proposal  may 
l)(;come  operative;  immediately  upon 
filing.  The  (^ommi.ssion  believes  that 
waiving  the  3()-day  o])erative  delav  is 
consistent  with  the  protection  of 
investors  and  the  public  intere.st,  as  it 
will  allow  the  pilot  program  to  continue 
uninterrupted,  thereby  avoiding  the 
inve.stor  confusion  that  could  result 
from  a  temporary  interruption  in  the 
j)ilot  program,  h^or  this  reason,  the 
Commission  designates  the  proj)osed 
rule  change  to  ht;  operative  ui)on 
filing. 

At  any  time  within  (iO  days  of  the 
filing  of  the  ])ro])osed  rule  change,  the 
Commi.ssion  summarily  may 
t(;m])orarily  susjjend  such  rule  change  if 
it  a])])ears  to  the  Commission  that  such 
action  is  necessary  or  a])propriate  in  the 
])ut)lic  interest,  for  the  protection  of 
inv(;stors.  or  otherwise  in  furtherance  of 
the  ])urpos(;s  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  for(;going, 
including  whc;thc;r  the  ])rc)pc)secl  rule 
change  is  consistent  with  the  Act. 
(kanments  may  be:  submitted  by  any  of 
the  following  methods: 

Electronic  Coinnwnts 

•  Use  the  Commission's  Internet 
c:omment  form  [http://\vw\\’.sec.gov/ 
niles/sro.sh fml] ;  or 

•  Send  an  email  to  riile- 
coinincnts@scc.gov.  Plc;ase  include  File 
Number  SR-BYX-2()1 3-005  on  the 
sut)jec;t  line. 

Paper  (ionnnents 

•  Send  pajjer  comments  in  tri])lic;ate 
to  Elizabeth  M.  Mur])hy,  Sc;c;retary. 
Sec:urities  and  Exchange  Commission. 
100  F  Street  NE..  Washington.  DC 
20540-1000. 


' '  l.'i  IL.S.C;.  7Ks(l))(:{)(A). 

"  17  Cl'K  2-l().  l(ll)— 4(l)((i)(iii).  A.s  n!(|iiii'(!(l  inulor 
Hull!  l!)l)-4(r)((i)(iii).  till!  l'A(:liaii<>(!  |)i()vi(l(!tl  lliii 
Coiinnis.sion  willi  wrilliMi  niilici!  iil  its  intoiit  In  till! 
till!  |ir(i|)nsi!fl  lull!  (:lian<>(!.  almi>>  willi  a  lirii!! 

(Ii!.s(:i  i|iti(iii  and  llin  tnxt  nl  llin  |)rn|)ns(!d  ruli! 
diaii”!!.  at  Inast  livo  Inisinoss  (lavs  iirinr  tn  tlio  datn 
111  riling  111  till!  |ii'(i|)nsi!(l  lull!  cliangn.  nr  such 
slinrlnr  tinu!  as  (lirsigiiatnil  hy  llin  Oominissinn. 

h'nr  pnrpnsns  nnlv  of  waiving  llin  ;il)-dav 
npnrativn  (Inlay,  llin  Cninmissinn  has  also 
cnnsidnrnd  thn  |)rn|insn(l  ruin’s  iinpacl  nn 
nllicinncv,  cninpniilinn.  and  ca|)ilal  rnrnialinn.  .S'l.-n 
l.'i  U.S.C.  7Hc(r). 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-68801;  File  No.  SR- 
NYSEMKT-2013-11] 

Self-Regulatory  Organizations;  NYSE 
MKT  LLC;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Amending  Rule  128 — 
Equities,  Which  Governs  Clearly 
Erroneous  Executions,  Extending  the 
Effective  Date  of  the  Pilot  Until 
September  30,  2013  and  Adopting  New 
Paragraph  (i)  to  Rule  128-Equities  in 
Connection  With  the  Upcoming 
Operation  of  the  Plan  To  Address 
Extraordinary  Market  Volatility 
Pursuant  to  Rule  608  of  Regulation 
NMS  Under  the  Act 

lYbriiary  1.  20 1.3. 

Fiicsiiant  to  Suction  1t)(b)(1)  '  of  the; 
Sc;c:uritic;s  Exchange;  Act  of  1934  (the; 
"Ac;t”)-  and  Rule;  19h^  thc;rc;unclc;r,  * 
notice;  i.s  he;re;hv  given  that  em  )annarv 
30,  2013,  NYSE  MKT  LLC  (the 
•‘Exe:hange”  eir  "NYSE  MKT”)  fileel  with 
the;  Si;e:uritie;.s  anel  Exe:hange 
(ieHiimi.s.siem  (the;  “(ieimmis.siem")  the; 
preipei.seel  rule;  e:hange;  as  ele;.se:ribeel  in 
Items  I  anel  II  beleiw,  whie:h  lte;ms  have; 
be;e;n  pre;pare;el  by  the;  .self-regiilateiry 
eirganizatiem.  The;  (iommi.ssiem  is 
])ublishing  this  neitieie;  tei  se)lie:it 
eiemmients  em  the;  preipeiseel  rule;  e:hange 
freim  interesteel  j)e;rse)ns. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (ihange 

The;  Exe:hange;  propeiseis  te)  amenel 
Rule  128 — Eepiities,  whie;h  governs 
e;le;arlv  e;rrone;ous  exee:utie)ns.  to  extenel 
the  effeeitive  elate  of  the  jiileit  by  whie;h 
jiortions  of  sue;h  Rule  o]it:rate  until 
Se;ptemhe:r  30,  2013.  The  pilot  is 
e:urre;ntlv  sche;elule;el  lo  e;xpire;  ein 
Fe;hruary  4.  2013.  The  Exe:hange  al.so 
jireipo.ses  tei  aeleijit  ne;w  jiaragraph  (i)  tei 
Rule  128 — Eepiities  in  e;e)nne;ction  with 
the;  n])e:oming  operatiem  eif  the;  Plan  to 
Aelelre.ss  Extraorelinary  Marke;t  Veilatility 
Pursuant  tei  Rule;  008  eif  Re;gulatie)n  NM.S 
uneler  the;  Ae:t  (the;  "Limit  Il])-Liniit 
Deiwn  Plan"  eir  "Plan”).  *  The;  text  eif  the; 
preipei.seel  rule;  e:hange;  is  available  on  the; 
Exe;hange;’s  \Ve;h  site;  at  www.nvsc.coin, 
at  the;  prine:ipal  eiffieie  eif  the;  Exeihange. 
anel  at  the;  C.eimmissieiiTs  Puhlie: 
Re:ie:re;ne:e  Reieim. 


'  1,'.  IL.S.C.  7«s(l))(l). 

2  l."j  U.S.C.  7«ii. 

17  CFK  24(l.l(ll)-4. 

'  .S'(!(.- .S(!(:iiriti(!s  Kxchidigi!  Act  K(!l(!as(!  No.  (wlHIl 
(May  ;il.  2012).  77  FK  :i:i4‘m  ()im(!(i.  21112)  (IIk! 
"I.iinil  Up-l.imil  Oowii  K(!l(!as(!"). 


All  siilimi.ssieins  sheiulel  reifer  to  File: 
Number  SR-BYX— 201 3-005.  This  file; 
numlie;r  sheiulel  be  ine;luele;el  ein  the; 
sulijee;!  line;  if  email  is  iiseel.  Tei  he;l]i  the 
Ceimmissiein  ]iroe;e;.ss  anel  re;vie;w  yeiur 
e;eimme;nts  ineire;  e;ffie;ie;ntlv.  plea.se;  use; 
einly  eine;  metheiel.  The;  (ieimmissiein  will 
pei.st  iill  eieimments  ein  the;  (ieimmissiein’s 
Inte;rne;t  Web  site;  (http://\\’\v\v.scc.gov/ 
rnics/sro.shtinl).  Ceipie;.s  eif  the; 
sulimissiein,  all  suli.se;epie;nt 
amenelments,  all  written  state;me;nts 
with  re;.spe;e:t  tei  the;  jireipei.seel  rule; 
eihange;  that  are  fileel  with  the 
Ceimmissiein,  anel  all  written 
e:ommunie:atieins  relating  to  the; 
preipeiseel  rule  e:hange;  lie:twe;e;n  the; 
Ceimmissiein  anel  any  persein.  either  than 
theise;  that  may  be;  withhelel  freim  the 
pnlilie;  in  ae;e:eirelane:e;  with  the; 
jireivisieins  of  5  U.S.(i.  552,  will  he 
available  for  Web  site  viewing  anel 
]irinting  in  the;  Ceimmissiein’s  Pnlilic 
Re;fere;ne:e;  Reieim  ein  eiffie;ial  business 
elays  hetweein  the;  heiiirs  eif  10:00  a. in. 
anel  3:00  p.m.  (ieipie;s  eif  sue;h  filing  alsei 
will  he;  available;  feir  in.spe;e:tiein  anel 
e:eipying  at  the;  prine:i]ial  eiffie:e;s  eif  the 
Exe'.hange.  All  e:eimme;nt.s  re;e:e;iveel  will 
he;  ]ioste;el  witheiut  e:hange;;  the; 
(ieimmissiein  eleie;.s  neit  e;elit  ]ie;rseinal 
ielentifving  infeirmatiein  freim 
snlimissieins.  Yeiii  sheiulel  sulimit  einlv 
infeirmatiein  that  vein  wish  tei  make; 
available  ]iulilie;lv.  All  snlimissieins 
sheiulel  refer  tei  File;  Number  SR-BYX- 
2013-005.  (inel  sheiulel  he;  snlimitteel  ein 
eir  liefeire  February  27,  2013. 

I•’(1I•  llu!  Ceiinniissien,  liy  llii;  Division  of 
Trading  anel  Markets,  pursuant  to  el(!legcite(l 
antliority."’ 

Kevin  M.  O'Neill, 

Deputy  Secretary. 

|FR  Doc.  2(n:i-tl2e):i4  Fil(!(l  2-.')-t:i:  H:4.')  ami 
BILLING  CODE  8011-01-P 
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Federal  Register / Vol.  78.  No.  25 / VYednesclay,  Fel)ruary  8,  201 3 /Notices 


8631 


II.  Self-Regulatory  Organization's 
Statement  of  the  I’urpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
( change 

In  its  filing  witli  the  ('.oininission.  the 
.self-regnlalorv  organization  inclinled 
.statements  concerning  the  purpose  of. 
and  basis  for.  the  proposed  rule  cliange 
and  discns.sed  any  comments  it  received 
on  the  proposed  rule  change.  Tlie  text 
of  those  statements  may  he  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  jirepared  snmmaries. 
set  forth  in  sections  A.  H.  and  C  below, 
of  the  most  significant  parts  of  such 
statements. 

/\.  SnII-H(;;^iil(itorv  Ort’anixation's 
Stdtanwnt  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Buie 
(ihange 

1.  Pnipose 

The  Exchange  jiroposes  to  amend 
Rule  128 — Ecpiities.  which  governs 
clearly  erroneous  executions,  to  extend 
the  effective  date  of  the  pilot  by  which 
portions  of  such  Rule  operate,  until 
Siiptemher  30.  2013.  The  jiilot  is 
currently  scheduled  to  expire  on 
Kehrnarv  4.  2013.'’  The  Exchange  al.so 
jiropo.ses  to  add  new  paragra])h  (i)  to 
Ride  128 — lupiities  in  connection  with 
the  upcoming  implemenlation  of  the 
Eimit  l)|)-Limit  Down  Plan. 

On  September  10.  2010.  the 
Oommi.ssion  approved,  on  a  jiilot  basis, 
market-wide  amendments  to  exchanges' 
rides  for  clearly  erroneous  executions  to 
set  forth  clearer  standards  and  curtail 
discretion  with  res])ect  to  breaking 
erroneous  trades.  In  connection  with 
this  pilot  initiative,  the  Exchange 
amended  Rule  128(c).  (e)(2).  (f).  and 
(g) — Eijiiities.  The  amendments  provide 
for  nniform  treatment  of  clearly 
erron(^ous  execution  reviews  (1)  in 
Multi-Stock  Events  “  invcdving  twenty 
or  more  securities,  and  (2)  in  the  event 
transactions  occur  that  result  in  the 
issuance  of  an  individual  .security 
trading  pau.se  by  the  primary  market 
and  suh.secinent  transactions  that  occur 
before  the  trading  pause  is  in  effect  on 


'.S'cc  .SiK:iilili(!s  .\i:t  K(!l(!iis(!  No.  ()2HK(i 

(.Si!|)l(MnlnT  10.  2010).  7.')  I-K  .SOOlIl  (.Si^ptomlxT  Hi. 
2010)  (.SIC-N'S'.Si;,\in(!X-2010-(i0).  See  also 
.Si-i:urili(!s  l  Ailtaiij’o  .Act  Ktiloaso  Nds.  ():t480 
(l)d<:(Mnl)i!r  0.  2010).  7.'i  I'K  7811113  (lltKaMiilittr  l.a. 

2010)  (.SK-NY.Si:.\nu!X-2010-1  Hi):  (i4233  (.April  7. 

2011) .  70  I  K  20730  (.April  13.  2011)  (.SK- 
NA'.S|;.Aiiiox-2011-24);  O.AOOli  (August  0.  2011).  7(i 

I  K  .aOaOO  (Au^u.sl  l.A.  20 11 )  (.SK-NY.Si;Ain(!X-20 1 1- 
•SK):  0(i137  OatuiaiA  11. 2012).  77  I  K  2.S87  ()aiuiarv 
18,  2012)  (.SK-NY.Si;Amox-201 1-10(i);  and  07.')07 
(Auausl  1. 2012).  77  I  K  47130  (,Au»iisl  7.  2012) 
(.SK-NY.Si;MKr-2012-28). 

'■Tiirins  not  (Udinad  luTain  ara  d(din(!d  in  Kiila 
128 — K(|uiti(!s. 


the  Exchange.^  The  amendments  also 
eliminated  a])])eals  of  certain  rulings 
made  in  conjnnction  with  other 
exchangcis  with  respect  to  clearlv 
erroneous  transactions  iind  limited  the 
Exchange’s  discretion  to  deviate  from 
Numerical  (hiidelines  set  forth  in  the 
Ride  in  the  event  of  .sy.stem  disriijitions 
or  malfimctions. 

If  the  pilot  were  not  extended,  the 
jirior  versions  of  paragraphs  (c).  (e)(2). 

(0.  and  (g)  of  Ride  128 — I'iciuities  would 
he  in  effect,  and  the  1-ixchange  would 
have  different  rides  than  other 
exchanges  and  greater  discretion  in 
connection  with  breaking  clearly 
erroneous  tran.sactions.  'I  he  Exchange 
believes  the  benefits  to  market 
jiarticipants  from  the  more  objective 
clearly  erroneous  executions  ride 
should  continue  on  a  pilot  basis  through 
.September  30.  2013,  which  is  the  date 
that  the  Exchange  anticipates  that  the 
pha.sed  imjilementation  of  the  Limit  llji- 
Limit  Down  Plan  will  he  complete.  As 
ex|)lained  in  further  detail  below, 
although  the  Limit  Dp-Limit  Down  Plan 
is  intended  to  prevent  executions  that 
would  need  to  he  nullified  as  clearly 
erroneous,  the  Ivxchange  believes  that 
certain  protections  should  he 
maintained  while  the  industry  gains 
initial  exiierience  o|)erating  with  the 
Limit  U])-Liniit  Down  Plan,  including 
the  provisions  of  Ride  128 — Eijuities 
that  currently  operate  as  a  pilot. 

Proposed  Limit  Dp-lJmit  Down 
Provision  to  Rule  128 — Eipiities 

The  Exchange  ])ro])ose.s  to  adopt  new 
paragra]}h  (i)  to  Rule  128 — Eijuities.  to 
jirovide  that  the  existing  provisions  of 
Rule  128 — Eijuities  will  continue  to 
apjdy  to  all  Exchange  transactions, 
including  tran.sactions  in  securities 
subject  to  the  Plan,  other  than  as  set 
forth  in  jirojiosed  paragraph  (i). 
Accordingly,  other  than  as  proposed 
below,  the  Exchange  proposes  to 
maintain  and  continue  to  ajiiily  the 
(dearly  Erroneous  Execution  standards 
in  the  same  way  that  it  does  today. 
Notably,  this  means  that  the  Exchange 
might  nullify  transactions  that  occur 
within  the  jirice  hands  di.sseminated 
pursuant  to  the  Limit  Up-Limit  Down 
Plan  to  the  extent  such  transactions 
(pialifv  as  clearly  erroneous  under 
existing  criteria.  As  an  examjile.  assume 
that  a  Tier  1  security  pursuant  to  the 


'  .Si!|iiiratotv.  Itii!  Kxctiaiif^d  has  proposed  to 
(!Xlen<l  the  (dhiclive  date  ol  llio  trading  pause  pilot 
iindc!!'  Kute  81K; — luiidlies,  wliich  ret)uires  lo  Itie 
I'Actianj^e  lo  |)aiise  tractine  in  an  inciividnal  secnrilv 
lisUid  on  the  I’Aclian^e  il  llie  in  ici;  Tiioves  l)v  .1 
specillcid  percenlaj^e  as  compared  lo  prices  ol  lhal 
security  in  the  jirecedin^  live-ininule  period  dnrine 
a  Iradin^  day.  .See  .Siicurilies  l'Aclian}>e  Act  Kelease 
.\'o.  88744  (jannarv  28.  2013)  (.SK-NY.SKMKT- 
2012-04)  |sic|. 


Plan  has  a  reference  price  pursuant  to 
both  the  Plan  and  Ride  128 — Eipiities  of 
.SI  ()().()().  The  lower  pricing  hand  under 
the  Plan  would  he  .$‘1.5. 00  and  the  u])])er 
pricing  hand  under  the  Plan  would  he 
.$105.00.  An  execution  could  occur  on 
the  I'ixchange  in  this  security  at  .$00.00, 
as  this  is  within  the  Plan's  juicing 
hands.  However,  if  subjected  to  review 
as  jiotentially  clearlv  erroneous,  the 
Exchange  would  nullify  an  execution  at 
.$00.00  as  clearly  erroneous  hecau.se  it 
exceeds  the  3‘!(i  threshold  that  is  in 
place  pursuant  to  Rule  128(c)(1) — 
Eipiities  for  securities  ju  iced  above 
.$50.00  (/.e..  with  a  reference  jirice  of 
.$100.00.  any  transactions  at  or  below 
$07.00  or  above  .$103.00  could  he 
nullified  as  clearly  erroneous). 
Accordingly,  this  jirojiosal  maintains 
the  status  quo  with  resjiect  to  reviews  of 
(dearly  Erroneous  Executions  and  the 
ajijilication  of  objective  numerical 
guidelines  by  the  Exchange.  The 
jirojiosal  does  not  increase  the 
discretion  afforded  to  the  Exchange  in 
connec.tion  with  reviews  of  (ilearlv 
Erroneous  Executions. 

The  Limit  Dji-Limit  Down  Plan  is 
designed  to  jirevent  executions  from 
occurring  outside  of  dynamic  jiric.e 
hands  disseminated  to  the  jmhlic  hv  a 
single  jilan  jirocessor  as  defined  in  the 
Limit  Dji-Limit  Down  Plan."  The 
jiossihility  remains  that  the  Exchange 
could  exjierience  a  technology  or 
systems  jirohlem  with  resjiect  to  the 
imjilementation  of  the  jirice  hands 
disseminated  jinrsuant  to  the  Plan.  To 
address  such  jiossihilities.  the  Exchange 
jirojio.ses  to  ailojit  language  to  make 
clear  that  if  an  Exchange  technology  or 
svstems  i.ssue  results  in  any  transaction 
iiccurring  outside  of  the  jirice  bands 
ilis.seniinated  jiursnant  to  the  Plan,  an 
Officer  of  the  Exchange  or  senior  level 
emjiloyee  designee,  acting  on  his  or  her 
own  motion  or  at  the  request  of  a  third 
jiarty,  .shall  review  and  declare  any  such 
trades  null  and  void.  Ah.sent 
extraordinary  circumstances,  any  such 
action  of  the  Officer  of  the  Exchange  or 
other  senior  level  emjiloyee  designee 
shall  he  taken  in  a  timely  fashion, 
generally  within  thirty  (30)  minutes  of 
the  detei'.tion  of  the  erroneous 
transaction.  When  extraordinarv 
circumstances  exi.st,  any  such  action  of 
the  Officer  of  the  Exchange  or  other 
senior  level  emjiloyee  designee  must  he 
taken  by  no  later  than  the  start  of  regular 
trading  hours''  on  the  trading  dav 
following  the  date  on  which  the 
execution(s)  under  review  occurred. 
Although  the  Exchange  will  act  as 


l.iinil  llp-l.imil  Down  Koloaso.  siiprti  nolo  4. 
‘‘Ko^nlar  Iradiii”  hours  coinmcmco  al  i):3l)  a. in. 
Haslorn  Timo.  .S’eo  Knlo  .SUa) — K(|nilii!.s. 
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])rum])tly  as  possible  and  tlie  proposcui 
objective  standard  {/.e.,  whetlier  an 
execution  occurred  outside  the  l)and) 
should  make  it  feasible  to  ()inckly  make 
a  detiMinination,  there  mav  h(i 
circumstances  in  which  additional  time 
may  lx;  needed  for  vcnification  of  facts 
or  coordination  with  outside  parties, 
including  the  single  plan  |)rocessor 
res|)onsihle  for  dis.seminating  the  i)rice 
hands  and  other  market  centers. 
Accordingly,  the  Fxchange  heli(!ves  it 
nece.ssary  to  maintain  some  flexihilitv  to 
make  a  determination  outside  of  the 
thirty  (30)  minute  guideline.  In 
addition,  the  Exchange  proposes  that  a 
transaction  that  is  nullified  pursuant  to 
new  paragraph  (i)  would  he  ap])ealahle 
in  accordance  with  tin;  ])rovisions  of 
Rule  128(eK2) — Ecpiities.  In  addition, 
the  Exchange  ])ropo.s(!s  to  make  clear 
that  in  the  event  that  a  single  ])lan 
jjrocessor  exi)eriences  a  technologv  or 
.systems  problem  that  prevents  the 
dis.semination  of  price  hands,  the 
Exchange  would  make  the 
di!termination  of  whether  to  nullify 
transactions  ha.sed  on  Rule  128(a)-(h) — 
luputies. 

The  Exchange!  believes  that  cancelling 
trades  that  occur  outside  of  the  price 
hands  disseminated  ])ursuant  to  the 
Plan  is  consi.stent  with  the  pur])ose  and 
intent  of  the  Plan,  as  such  transactions 
are  not  intended  to  occur  in  the  first 
place.  If  tran.sactions  do  occur  outside  of 
the  i)rice  hands  and  no  exce])tion 
ap])iie.s — which  nece.ssarilv  would  he 
causeid  by  a  technology  or  systems 
issue — then  the  Exchange  believes  the 
apjji'opriate  nxsult  is  to  nullify  such 
transactions. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  8(1)]  of  the 
Act,  in  general,  and  furthers  the 
objectives  of  Section  8(h)(5)  ‘ '  in 
particadar  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  ])ractices.  to  jiromote  just  and 
ecpiitahle  princij)les  of  trade,  to  foster 
coojjeration  and  coordination  with 
per.sons  engaged  in  facilitating 
transactions  in  .securities,  to  remove 
im})ediments  to  and  ])erfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and.  in 
general,  to  protect  investors  and  the 
public  interest.  The  lixchange  htilieves 
that  tlu!  pilot  program  promotes  just  and 
ecpiitahle  ])rinciples  of  trade  in  that  it 
promotes  trans])arency  and  uniformity 
across  markets  concerning  review  of 
transactions  as  clearly  erroneous.  More 
specifically,  the  Exchange  believes  that 


'"US  U..S.(;.  7HI(1)). 
"15  U-.S.C.  7af(l))(5). 


the  extension  of  the  pilot  would 
|)romote  just  and  erpiitahle  jirincijiles  of 
trade  hecau.se  it  would  help  assure  that 
the  determination  of  whether  a  clearlv 
erroneous  trade  has  occurred  will  he 
ha.sed  on  clear  and  objective  criteria. 
Additionally,  re.solution  of  the  incident 
will  occur  promptly  through  a 
transparent  process,  which  the 
Exchange  believes  would  protect 
investors  and  the  juihlic  interest.  The 
])roj)o.sed  rule  change  would  akso  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
tran.sactions  in  securities  and  to  remove 
impediments  to,  and  perfect  the 
mechanism  of,  a  free  and  open  market 
and  a  national  market  .system  because  it 
would  help  a.ssure  consistent  results  in 
handling  erroneous  trades  acro.ss  the 
IJ.S.  markets,  thus  furthering  fair  and 
orderly  markets,  the  protection  of 
investors  and  the  jiuhlic  interest. 

Although  the  Limit  ll])-Limit  Down 
Plan  will  he  operational  during  the  same 
time  ])eriod  as  the  jjrojjosed  extended 
pilot,  the  Exchange  htilieves  that 
maintaining  the  pilot  for  at  least  through 
the  phas(!d  im])lementation  of  the  Plan 
is  o])erational  will  help  to  i)rotect 
against  unanticipated  consecpicinces.  To 
that  i:nd,  the  extension  will  allow  the 
Exchange  to  determine  whether  Rule 
128 — E(|uities  is  luicessary  once  the  Plan 
is  operational  and,  if  so.  whether 
improvements  c;m  hi!  made.  Further,  the 
Exchange  believes  it  consi.stent  with  the 
protection  of  inv(!stors  and  the  public 
interest  to  adopt  objective  crit(!ria  to 
nullify  tran.sactions  that  occur  outside  of 
the  Plan’s  j)rice  hands  when  such 
tran.sactions  should  not  have  been 
executed  hut  were  due  to  a  .systmns  or 
technology  issue. 

B.  SHlf-Hagulatoiy  Orgetnization’s 
Stdteniunt  on  Bnrdon  on  Competition 

The  Exchange  does  not  believe  that 
the  propo.sed  rule  change  will  impo.se 
any  burden  on  competition  that  is  not 
necessary  or  ai)pro])riate  in  furtherance 
of  the  purposes  of  the  Act.  To  the 
contrary,  the  Exchange  believes  that  the 
Financial  Industry  Regulatory  Authority 
and  other  national  securities  exchanges 
ar(!  also  filing  similar  proposals,  and 
thus,  that  th(!  ])ropo.sal  will  help  to 
ensure  consi.stent  rules  acro.ss  market 
centers. 

C.  Sell-Begnlotoiv  Organization's 
Statement  on  Comments  on  the 
Proposed  Bide  Change  deceived  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  re,sj)ect  to  the  proposed 
rule  change. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  proi)osed  rule  changi! 
doi!.s  not  (i)  significantly  affect  the 
])rot(!ction  of  investors  or  the  public 
inter(!.st:  (ii)  impose  any  significant 
burden  on  competition:  and  (iii)  become 
o])(!rative  for  30  da  vs  from  thi!  dati!  on 
which  it  was  filed,  or  such  shorter  time 
as  the  Commission  may  designate  if 
consistent  with  the  protection  of 
inve.stors  and  the  |)uhlic  intere.st,  the 
proposed  ruli!  change  has  Ixuiome 
effective  pursuant  to  Section  in(h)(3)(A) 
of  the  Act  and  Ruli!  10h^(f)(8)(iii) 
thereunder.'* 

A  propo.sed  rule  change  filed  under 
Rule  19l)-4(n(8)'’*  normally  does  not 
become  operati\’e  for  30  days  after  the 
date  of  filing.  However.  i)ur.suant  to 
Rule  10l>-4(ll(8)(iii)''’  the  Commission 
may  designate  a  shorter  time  if  such 
action  is  consistent  with  the  protection 
of  investors  and  tlu!  public  interest.  The 
Exchange  has  asked  the  Commission  to 
waive  the  30-day  operative  delay  .so  that 
th(!  proposal  may  become  o])erative 
immediat(!ly  u])on  filing. 

The  Commission  heli(!V(!s  that 
waiving  tlu!  30-day  operative!  d(!lay  is 
consi.stent  with  the  i)rot(!ction  of 
investors  and  the  public  intere.st.  as  it 
will  allow  the  |)ilot  program  to  continue 
uninterrupted,  thereby  avoiding  the 
inv(!.stor  confusion  that  could  result 
from  a  tem|)orarv  interruption  in  the 
pilot  |)rogram.  For  this  nuison.  the 
Commi.ssion  designates  the  pro])o.sed 
rule  change  to  he  operative  upon 
filing.  "* 

At  any  time  within  80  days  of  the 
filing  of  the  propo.sed  rule  change,  the 
(k)mmi.s.sion  summarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  Commi.ssion  that  such 
action  is  n(!ce.ssarv  or  appro])riate  in  the 
public  intere.st.  for  the  protection  of 
inve.stors.  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  (Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 


15  u..s.(;.  7as(li)(:i)(A). 

'  ‘  17  Cl'K  24(l.l!ll)-4(r)((i)(iii).  As  risiuirud  iin(l(M' 
Kul(!  nil)-4(l)((i)(iii).  lli«!  Kx(;liaii”(!  providial  tlii! 
Coniiiiissioii  with  wrilliai  nolici;  (if  its  inidiil  t(i  till! 
Ih(!  pi'dposdd  nd(!  chan^d.  idling  with  a  liridf 
di!s(:ri])li(in  and  llu!  taxi  of  llui  projiosad  rida 
chanaa.  at  laasi  fiva  Inisinass  davs  prior  lo  tha  data 
of  filiii”  of  Ilia  proposal!  rula  clianaa.  or  siiali 
sliorlar  lima  as  dasi”nalad  hv  Ilia  Coiiiiiiissioii. 

"  17  Cl'K  :i4ll.l‘)l)-4(f)(li). 

'  ■  17  f:FK  24ll.l!)l)-4(f)(li)(iii). 

For  purposas  only  of  waiviiia  Ilia  lill-day 
o|)araliva  dalav.  Ilia  Coniiiiission  has  also 
aoiisidarad  lha  proiiosad  riila's  impact  on 
afficianev.  compatition.  and  capital  formalion.  .S'aa 
15  U.S.C'.  7Kc(f). 
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argiiinents  concerning  the  foregoing, 
including  wlietlier  the  proposed  rule 
change  is  consi.stent  with  the  Act. 
(A)ininents  may  he  submitted  by  any  of 
the  following  methods: 

Electronic  (iomiiKnits 

•  Use  the  Uommission’s  Internet 
comimmt  form  (litl})://\\  \\  \v.scc.}>o\’/ 
nilcs/sro.shiml ):  or 

•  Seiul  an  email  to  nilc- 
connncnts@scc.<>ov.  Flease  include  h'ile 
Number  SR-NY.S1']MKT-2()1 3-1 1  on  the 
subject  line. 

Paper  (Mnnuents 

•  .Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy.  .Secretary, 
.Securities  and  Exchange  Commission. 
100  E  .Street  NE..  Washington.  DC 
20.540-1 0‘)0. 

All  submissions  should  refer  to  File 
Number  Sn-\’YSEMKT-2()J:i-]  1 .  This 
file  numher  should  he  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commi.ssion  process  and  review  your 
comments  more  efficiently,  please  u.se 
onlv  one  method.  The  Commission  will 
post  all  comments  on  the  C.ommission's 
Internet  Web  site  (http://\\  \vw.sec.<>ov/ 
riiles/sro.shtinl).  (iopies  of  the 
suhmi.ssion.  all  suhsecpient 
aimaidments.  all  written  statements 
with  riispect  to  the  propo.sed  rule 
change  that  are  fihul  with  the 
(iommi.ssion.  and  all  written 
communications  relating  to  the 
proposed  rule  change  hetweim  the 
(iommi.ssion  and  anv  person,  other  than 
those  that  may  Im;  withheld  from  the 
public  in  accordance  with  the 
jH’ovisions  of  5  II..S.C.  552.  will  he 
available  for  Web  site  viewing  and 
printing  in  the  C^ommission's  Public 
Reference  Room.  100  F  .Stre(;t  NE.. 
Washington.  D('.  20540.  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  ("opies  of  the 
filing  also  will  he  available  for 
inspection  and  co])ying  at  the  principal 
office  of  the  lixchange.  All  comments 
received  will  be  posted  without  change: 
the  Commission  does  not  edit  personal 
identifying  iidbrmation  from 
suhmi.ssions.  You  should  submit  onlv 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Numher  .SR- 
NY.SEMKT-2013-1 1  and  should  be 
submitted  on  or  before  Fehruarv  27, 

201 3. 


I'or  till!  Coimuissinii.  liv  llie  Division  ol 
Trailing  and  Markets,  pursuant  to  delegated 
antlioritv.'" 

Kevin  M.  O’Neill. 

Depiily  Secn'ldiy. 

II  K  i)iH:.  20t:i-()2(i4(l  I'ileil  2-5- Kt:  H:45  ain| 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68793;  File  No.  SR-Phlx- 
2013-06] 

Self-Regulatory  Organizations; 

NASDAO  OMX  PHLX  LLC;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  Relating  to  a 
Clarification  to  the  Exchange’s  Pricing 
Schedule  to  Clarify  When  an  Order  is 
Adding  or  Removing  Liquidity 

jannarv  31 . 201 3. 

Pursuant  to  .Suction  19(1))(1)  of  thu 
.Sucuritius  Exchange  Act  of  1934 
(“Act”) ',  and  Rule  H)b-4  thuruundur,- 
noticu  is  hurubv  given  that  on  januarv 
18.  2013.  NASDAQ  OMX  PHEX  EEC,' 
("Phlx”  or  "Exchange”)  filed  with  the 
.Securities  and  Exchange  (iommi.ssion 
(“Commission”)  the  proposed  rule 
change  ;is  de.scrihed  in  Items  I,  IE  :md 
HE  below,  which  Items  have  been 
])repared  by  the  Exchange.  The 
(iommission  is  ])uhlishing  this  notice  to 
solicit  comments  on  the  jiropo.sed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substanc:e  of 
the  Proposed  Rule  Change 

file  Exchange  |)roposes  to  clarify  its 
Pricing  .Schedule  by  clarifying  when  an 
order  or  ipiote  is  adding  or  removing 
liquidity. 

'fhe  text  of  the  proposiid  rule  change 
is  |)rovided  in  Exhibit  5.  The  text  of  the 
])roposed  rule  change  is  also  available 
on  the  Ext:hange'.s  Web  site  at  http:// 
nasdaqoinxphlx.cchwallstreet .coin/ ,  at 
the  principal  office  of  the  Exchange,  and 
at  the  (Commission's  Public  Reference 
Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  anil 
Statutory  Basis  for,  the  Proposeil  Rule 
(Change 

In  its  filing  with  the  (Commission,  the 
Exchange  included  statements 
concerning  the  ])urpose  of  and  basis  for 
the  propo.sed  rule  change  and  discu.ssed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  ofthe.se 
statements  may  he  examined  at  the 


'=■  17  CI  K  2(H).:t(l-:i(!i)(12). 
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])laces  specified  in  Item  IV  below.  The 
Exchange  has  iirepared  summaries,  set 
forth  in  .sections  A.  B.  and  (C  below,  of 
the  most  significant  asiiects  of  such 
statements. 

/\.  Self-Hegnintorv  Organization's 
Statement  of  the  Parpose  of,  and 
Statntorv  Pasis  for.  the  Proposed  Ihde 
EViungi! 

1.  Purpose 

The  pui'iiose  of  the  iiroposed  rule 
change  is  to  amend  .Section  1  of  the 
Pricing  .Schedule  entitled  “Riibates  for 
Adding  and  Removing  Eii]uidity  in 
.Select  .Svmhols”  to  provide  additional 
specificity  with  respect  to  the  manner  in 
which  the  Exchange  asses.ses  fees  and 
jiays  rebates  for  adding  and  removing 
liquidity.  Today,  the  Exchange 
determines  whether  to  assess  Fees  for 
Removing  Eiiiuidity  or  Fees  for  Adding 
Eiquidity  and  pay  Rebates  for  7\dding 
Ei(|uidity  based  on  the  time  the  order  or 
(luote  was  received  by  Phlx  XE.'*  The 
order  or  quote  that  arrives  into  the 
trading  .system  first  in  time  is 
considered  the  order  or  ipiote  adding 
liipiidity  and  the  order  or  ipiote  which 
trades  against  the  order  or  quote  that 
added  liquidity  is  considered  the  order 
or  (|uote  removing  liquidity. 

The  Exchange  proposes  to  clarify  that, 
with  respect  to  .Section  1  of  the  Pricing 
.Schedule,  the  order  that  is  received  by 
the  trading  system  first  in  time  is 
considered  the  order  adding  liijuidity 
and  the  order  that  trades  against  that 
order  is  considered  the  order  removing 
liquidity,  except  with  resjiect  to  orders 
that  trigger  an  order  exposure  alert.  luir 
])urpo.ses  of  jiricing.  the  order  that 
triggered  an  order  exjiosure  alert  is 
considered  the  order  removing  liquidity 
only  during  the  order  exposure  period 
and  the  order  that  executed  again.st  such 
order  is  considered  the  order  adding 
liiluidity  onlv  during  the  order  exposure 
period.  For  purposes  of  the  Pricing 
.Schedule  only,  the  “order  exposure 
lieriod”  is  a  time  jieriod  established  by 
the  Exchange  not  to  exceed  one  .second. 
Accordingly,  after  the  end  of  the  order 
exjiosure  jieriod,  the  Exchange  reverts 
hack  to  considering  the  order  received 
first  as  the  order  adding  liquidity.  This 
is  the  case  today. 

The  Exchange  .seeks  to  clarify  the 
manner  in  which  it  as.sesses  its  fees  and 
jiays  rebates  in  .Section  1  to  clarify  its 
I’ricing  .Schedule  and  believes  that 
defining  the  terms  adding  and  removing 
liquidity  in  .Section  1  of  the  Pricing 
.Schedule  should  jirovide  further  clarity 
to  market  jiarticijiants  as  well  as 
transjiarency  with  resjiijct  to  juicing.  In 


M’Hl.X  XL“"  is  lilt!  Kxt:lian<>t!'s  niiloinatiicl 
()|)lioiis  trading  svstnin. 


tlio  onlinary  sense  of  tJie  terms 
adding”  and  “removing."  the  order  or 
quote  reeeived  first  is  considered  to  Ik- 
-aiding  li(,nidity  to  the  Exchange.  The' 
hxi.hange  lieheves  that  orders  .slihiect  to 

an  onler  exposure  alert  are  different 

l»>nod,  tlurse 

nidus  aie,  m  effect,  advertising  in  a 
ceitam  way  tliat  they  cannot  In; 
executed  and  tlierefore  the  lixchange  is 

'"''i“ng  liquidity  to  trade  with  them 

he  quotes  and  orders  that  re.spond  to 
tfiat  advertisement  are.  therefore 
l-nusidered  to  he  adding  liquiditx-. 

odeu/Aser  o;r/ers.  Accordingiv.  the 
Exchange  believes  that  considering 
ho.se  responsive  orders  to  he  adding 

>  h  till,  Uxchiinge  s  soiil  of  iitlracjlins 
K,  other  s,<l„„f„,lv„,lis„|  orders.  At 
<>l  II, e  Older  exposun,  period. 

ehfr'  '“1'*","’'’“-'“  'rimlhig  Hie 

.Kl'eiliseri  oiders  ns  n,l,li„g  ii,|„i<|iiv, 

hee.iuse  the  hxcimnee  no  looeer 
presumes  |], a,  „  responsive  onler  is 
spocdically  resjionding  to  the 
advertisement  and  might  hi- 
nniucidental.  In  that  ca.se.  theExclian-H- 

hnliove.s  that  it  is  iiiore  appropriate  to 

usfoie  to  the  adverti.sed  order  the  status 

nf  being  the  order  adding  lupiidity. 

.Statutory  Basis 

'I’he  Exchange  believes  that  its 
proposal  to  clarify  its  Pricing  Schedule 
Ks  consistent  with  Section  (i(I,)  of  the 
A(.t  111  general,  and  furthers  the 

of  the  TT  Cautions  (Hh)(4J  and  n(hK.--,) 
ol  the  Act  ■>  m  particular.  The 

„  .change’s  jirojinsal  to  clarifv  its 

'^ahedule  is  intended  to  provide  i 

afiditional  guidance  to  market 
Jiarticipants  with  resjietq  to  the  * 

application  of  fees  and  rebates  in  ‘ 

Section  I  of  the  Pricing  Schedule.  The 

exchange  has  added  other  clarifving 
nile  text  to  its  ITicing  Schedule  in  the 
a.s^  S 

of  its  fees  to  certain  transactions.'^  At  ‘  o 
his  time,  the  Exchange  believes  that  ii 
pioviding  clarification  regarding  the  •, 

luannerni  which  the  Exchange  applies  o 

-0  and  lehates  for  adding  and  removing  n 

iquidity  will  provide  additional  ^  vi 

liausparem^y  regarding  the  Pricing  si 

Schedule  The  Exchange  onlvrecentlv  al 

adojited  the  order  exjiosure  alert  m 

iiUAssage  7  and  believes  this  filing  will  p, 
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sumi  to  clarify  the  distinction  in 

>(>  Ser'  t  '  '■‘'"’“''u  fees  in 

’  lu.spect  to  those  tvpes  of 

to  (  n-  l»>liuves  that  this 

oiaiifi  .ation  is  rea.sonahle  hecau.se  it 

,s(.  ,Tn  ‘  Pu-ticajiants  with 

‘^ly'.^iuiance  on  the  application^ 

Si.ction  I  fees  and  rebates." 

he  Exchange  believes  that  the 
IS  clarification  is  equitable  and  not 
unfairly  di.scriminatorv  hecau.se  it 
-ipphes  to  all  market  iiarticipants  in  a 
uuiforni  manner.  With  respect  to 
(.ustomer  pricing,  the  Cu.stomer  is  not 
le  asses.<jed  a  fee  when  adding  or  removin-. 
liquidity  and  therefore  no  fee  advantage 
Ol  di.sadvantage  with  respect  to  whether 
an  order  triggering  the  order  exposure  ' 
alert  is  con.sidered  to  he  adding  or 
removing  liquidity.  With  respect  to 
Fiiius,  Bmker-IDealers  and  Professionals 
u.  ree.s  for  Adding  Liquidity  are  SO.45 
le  per  contract  and  the  Eees  for  Reniovino 
Liquidity  are  .$0.44  per  contract.  There” 

i-s  iio  significant  fee  advantage  or 

oidei  tnggering  the  order  exposure  alert 
scomsidererl  fo  he  adding  oi  removing 
liquidity.  Emally,  with  respect  to  ^ 
Slieciah.sts  and  Market  Makers,  the 
i  Exchange  is  seeking  to  encourage  the.si- 
market  participants  to  trade  against 

,T  ""  "'  ‘‘‘a-  exposure 

;‘'.eit.l  y  paying  the  Rebate  to  Add  i 

Liquidity  and  as.sessing  the  lower  Eee 

loi  Ixomovmg  Li(]uiditv  when  I 

responding  to  an  (irderexpcisure  alert.  i 

Lven  though  a  market  participant  is 
-isse.ssed  the  Fee  for  Removing  ^ 

Liquidity,  they  are  nevertheless 

-ivoiding  any  routing  fees  from  other 
up  ions  exchanges  on  FIND  and  SRCI 1 

of  tlie'o  result 

of  the  Older  exposure  alert,  the  order  " 

would  not  he  routed,  which  lowers  the  " 

overall  co.st  of  the  traiKsaction.  E 

1  lie  Exchange  assesses  similar  fees  '-I 
-lud  pay.s  similar  rebates,  jmrsuant  to 
.'auction  I,  on  routable  FIND  and  SRCI  I  ‘*1 
orders  today  and  prior  to  the  E: 

■lupliunentationcifthecircler^  w 

;  ’  oonsidered  the  remover 

nrik.Ml'  r''’  V/''"  «oek,s  to 

luake  It  clear  that  a  DNR  order  is 

viewed  in  a  siniilar  manner  as  FIND  and 

SRCH  orders  when  the  order  exposure 

as  the  remover  of  liciuiditv  Tin-  to 

■-xc  ianp  treats  all  onlersexecutecl.m 

o  Exchange  similarly  for  pur, loses  of 
10  order  ex,)o.sure  alert,  regardless  of 
too  market  jiarticijiant.  I'ol: 

I  he  Exchange  is  filing  this  ,)roi)o,sed  ‘“I' 
ulc  change  to  define  the  terms  adding  P'' 


".SVic  Kuli!  l(IH()(m). 
"’.SVy..KuI(!  10«0(m). 


and  removing  liquiditv  to  jirovide 
^  111  member  organizations  with  greater 
ot  transpanmey  in  jiricing  Section  I  fees 
aiicl  rebates.  Additionallv,  the  Exchange 
‘loos  not  believe  that  there  is  confusion  ' 
.  „  ,,K  miirkol  |,„rli,:i|„mls  ,viH, 

loHio  "l>l>lirali<>n„lml,|„.|„,|,.s„m| 
remove  fees  with  resjiect  to  Section  1 
generally  or  the  order  exjiosure  alert 
■specifically. 

I  he  E.xchange  believes  that  the 
!  n"urw  ‘'1  ‘-""''''«Luit  with  of  Section 

Jii.st  and  equitable  j)rinci,)les  of  trade  to 

;8  ••‘^'"‘/v^un,)ecliment.stoi.n,l,Kirfectthe 

h  '  luechaiiism  of  a  free  and  o,K!n  market 

gommil  to  jirotect  investors  and  the 

and  1  chate  m  Section  I  of  the  Exchanee's 
ks,  ncing  Schedule  a,iply  to  certain  ^  '  ‘ 

5  1  au.saction.s.  Moreover,  the  Exchange 

"  '^l'‘>vos  that  treating  orders  .subject  to 

an  order  ex,K).sure  jieriod  as  removing 
liquidity  during  that  ,)eriod  is  consisrent 
111  u  It  h  this  .statutory  standard,  hecau.se  tlie 
d  losiionding  order  can  logical Iv  he 

iionsidered  adding  liquiditv.  thus,  this 
imvard.s.  ui  terms  of  fees,  the  order  that 

•pond^^  an  execution  on 

flm  xchange.  In  clarifying  how  the 

l-M.li.uige  a|)j)hes  certain  fees  and 
idhates,  the  Exchange  believes  that 

;i;|;.l'ug',exttothe  Pricing  Schedule  to 
Icfiiie  the  terms  adding  and  removing 
I'q'udity  iirovides  tran.s,)arencv  to  ^ 
market  |)articij)ant.s. 

A  Si^ouluiory  Organmition’s 
Stctnjiwnt  on  liunhm  on  Coinpatnion 

rhe  Exchange  does  not  believe  that 
llm  pro,K)sed  rule  change  will  inqiose 
an\  burden  on  conijietition  not 
iiucessarx-  or  aiijinqiriate  in  furtherance 

ofthe,)ur,K).se.softheAct.The 

Exchange  is  merely  filing  this 
clarification  to  further  specifv  how 
certain  fees  and  rebates  in  Section  I  are 
-ipjilied  to  market  iiarticijiants.  The 

"  III  jiio\  Ida  groater  trails, lareiicv  to 
market  ,iartici,)ant.s.  The  Exchange  does 
uot  hoheve  that  this  amendment  creat(;s 
lutiamarket  coni,ietition  among  its 
mc-mhers  as  it  is  a,),ilied  unifornilv  to  all 
memhers  and  there  is  no  significaiit  fee 
-idvantage  or  di.sadvantage  with  re.s,)ect 
to  orders  triggering  the  order  ex,)o.sure 

1  he  Exchange  believes  that  clarifving 
the  applicability  of  certain  fees  and'  ^ 
loliatp  for  adding  and  removing 

''|,HHily,vill,inll,ol>,ici„g.s,,l,,»|,,|,, 

pi  ovules  market  ,)artici,)ant.s  clear 
guidance.  As  mentioned  herein,  the 
Exchange  Ims  added  similar  guidan'ce 
oii  the  H,i,ilicahilityofits,iricinginthe 

(.an  (.h.arly  determine  the  manner  in 
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which  tlio  Excliange  applies  its  pricing 
and  to  avoid  any  ainhiguity. 

f.’.  Oi-gani/Aition's 

Stcitanunit  on  (A)nnnonts  on  tlio 
Proposod  Unit;  (Jh(in<i(‘  liiuAuvod  Prom 
Minnhors.  Portiriponts.  orOthnrs 

No  written  coniinents  were  eitlier 
.solicited  or  received. 

III.  Dale  orF;nec:tiveness  of  the 
Proposed  Rule  (diange  and  'riming  for 
Commission  Action 

Pursuant  to  Section  lt)(h)(3)(A)  of  the 
Act  "  and  Rule  Itth— 4(0(1) 
thereunder,  the  Exchange  has 
designated  this  proposal  as  one  that 
constitutes  a  stat(;d  policy,  practice  or 
interjiretation  with  respect  to  the 
meaning,  administration,  or 
eiddrcement  of  an  existing  rule  of  the 
SRC),  and  therefore  has  become 
(dtective. 

At  any  time  within  (it)  days  of  the 
niing  of  the  pro])osed  ruli!  change,  the 
Commi.ssion  summarilv  mav 
temporarily  suspemi  such  rule  change  if 
it  appears  to  the  (lommission  that  such 
action  is  nece.ssarv  or  a])propriate  in  the 
puhlic  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  pur|)ose.s  of  the  Act.  If  the 
(Commission  takes  such  action,  the 
Commission  shall  institute  proceedings 
to  determine  whether  the  propo.s(Hi  rule 
should  1h;  approved  or  disapproved. 

IV.  Solicitation  of  (Comments 

Intenisted  |)er.sons  are  invited  to 
submit  written  data,  viinvs.  and 
arguments  concerning  the  foregoing, 
including  whether  the  j)ropo.sed  rule 
change  is  consi.stent  with  the  Act. 
(Comments  may  he  submitted  by  any  of 
the  following  methods: 

Ploctronic  (Jonunonts 

•  Use  the  (CCommission’s  Internet 
comment  form  [htii)://\vn\\’.se;(:.gov/ 
nilos/sro.slilml) :  or 

•  S(!nd  an  email  to  rnlo- 
(:oinnwnts@so(:.^ov.  Please  include  File 
Number  SR-Phlx-2()1 3-08  on  the 
subject  line. 

Papor  (^onnnonts 

•  Scnid  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy.  Secretary. 
.Securities  and  Exchange  (Commission. 
100  F  .Strecit  NE..  Washington.  D(C 
20549-1000. 

All  submissions  .should  nder  to  File 
Number  .SR-Phlx-201 3-08.  This  file 
number  should  he  included  on  the 
subject  line  if  email  is  used.  I’o  helj)  the 
(Commission  process  and  review  your 


"  1.-)  U..S.(;.  78s(l))(3)(A). 
17(:i  K  240.1<ll)-4(l)(l). 


comments  more  efficiently,  plea.se  use 
only  one  method.  The  (Commission  will 
po.st  all  comments  on  the  (A)mmi.ssion’s 
Internet  Web  sit(!  (htlp://\\’\v\\’.so(:.gov/ 
rnlos/sro.shtinl).  (Coj)ie.s  of  tlu; 
submission,  all  subseciuent 
amendments,  all  written  .statcmients 
with  re.sj)(!ct  to  the  propo.siul  rnh; 
change  that  are  filed  with  the 
(Commission,  and  all  written! 
communications  relating  to  the; 
proposenl  rule  change  IxUween  the 
(Commission  and  any  person,  other  than 
the).se  that  may  be  withheld  from  the 
puhlic  in  accordanex;  with  the 
provisions  of  5  l)..S.(C.  552.  will  be 
available  for  Web  site  viewing  and 
printing  in  the  (Commission’s  Public 
Reference  Room.  100  F  Street  NE.. 
Washington.  D(C  2054t).  on  official 
husine.ss  days  Ixjtween  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Cojjies  of  such 
filing  also  will  he  available  for 
inspection  and  coi)ying  at  the  principal 
office  of  the  Exchange!.  All  comments 
received  will  h(!  ])osted  without  change; 
the  (Commission  does  not  edit  personal 
identifving  information  from 
submissions.  You  should  submit  onlv 
information  that  you  wish  to  make 
available  publiclv.  All  submissions 
should  r(!fer  to  l'’ile  Numheir  .SR-Phlx- 
2013-08  anil  should  be  submitted  on  or 
before  February  27.  2013. 

I•’()I■  iIk;  (Commission.  1)V  On;  l)i\  ision  of 
Trading  amt  Markids.  pursuant  to  (tiiliJgatod 
auttiority.  '■* 

Kevin  M.  O  Neill. 

Deputy  Sacralary. 

I  I  K  One.  2()i;i-(!2.'j(i()  KiliHl  8:4.')  ani| 
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COMMISSION 

[Release  No.  34-68797;  File  No.  SR-BATS- 
2013-008] 

Self-Regulatory  Organizations;  BATS 
Exchange,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  To  Amend  Rule  1 1 .1 7, 
Entitled  “Clearly  Erroneous 
Executions” 


below,  which  Items  have  been  jiriipared 
by  the  Exclnmge.  The  Exchange  has 
designated  this  proiiosal  as  a  “non- 
controversial"  propo.siid  rule  change 
pursuant  to  Section  19(h)(3)(A)  of  the 
Act  •*  and  Rule  1 9l)-4(f)(())(iii) 
thereunder, which  renders  it  effective 
u|)on  filing  with  the  Commission.  The 
(Commission  is  publishing  this  notice  to 
solicit  comments  on  the  pro])o.s(!d  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  (Change 

The  Exchange  is  filing  with  the 
(Commi.ssion  a  proposal  to  extend  a  pilot 
program  related  to  Rule  11.17.  entitled 
“(Clearly  Erroneous  Executions."  The 
Exchange  also  jtroposes  to  adoj)t  new 
jjariigraph  (h)  to  Rule  11.17  in 
connection  with  the  upcoming 
operation  of  the  Plan  to  Address 
Extniordinarv  Market  Volatility 
Pursuant  to  Rule  808  of  Regulation  NMS 
under  the  Act  (the  “Limit  l]]j-Limit 
Down  Plan"  or  “Plan")."’ 

The  t(!xt  of  the  ])roposed  rule  change 
is  itvtiilable  at  the  Exchange's  Web  site 
:it  hitp://\\'\\  \v.lmtsivoding.(:om.  at  the 
princi])al  office  of  the  Exchange,  iind  at 
the  (Commission’s  Puhlic  Reference 
Room. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposeil  Rule 
(Change 

In  its  filing  with  the  (Commission,  the 
1‘Cxchange  included  .statiiments 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
pro]!osed  rule  change.  The  text  of  these 
statements  may  he  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  j!rej!ared  summaries,  set 
forth  in  Sections  A,  B,  and  (C  below,  of 
the  most  significant  ])arts  of  such 
.statements. 

A.  Soll-Hounhitoiy  Organization's 
Statamant  oft  ha  Purposa  of,  and 
Statntoiv  Basis  for.  tha  Proposed  Bala 
Ohanga 


laniiarv  31 . 201 3. 

Pursuant  to  Section  1{)(1))(1)  of  thi! 
Securities  Exchange  Act  of  1934  (the 
"Act"),'  and  Rule  19l)-4  thin'eimder.- 
notice  is  hereby  given  that  on  lanuary 
30,  2013,  BA  TS  Exchange,  Inc.  (the 
"Exchange”  or  “BATS”)  filed  with  the 
.Siicnrities  and  Exchangi!  (Commi.ssion 
(“(Commission”)  the  ])roposed  rule 
change  as  described  in  Items  1  and  II 


17  CI  K  2(H).:HI-:t(a)(12). 
'  l.S  78s(l))(1). 

"  17  CI'  K  24(l.1!ll)-4. 


1.  Pur])ose 

The  ])urpose  of  this  filing  is  to  extend 
the  effectiveness  of  thi!  Exchange’s 
current  rule  ap])licable  to  (Clearly 
Erroneous  I'Cxecutions  and  to  adopt  new 
paragra])h  (h)  to  Rule  11.17  in 
connection  with  upcoming  ojieration  of 
the  Limit  I  Ip-Limit  Down  Plan. 


■1.')  ll.S.C.  78s(l))(3)(A). 

'  17  t:i’K  24l).l!ll)-4(n(li)(iii). 

'  See  .Socurilios  lixcliaiigi;  Act  Kolaaso  No.  1)7091 
(May  31.  2012).  77  FK  33498  (|uiu!  0.  2012)  (llu! 
"I.imil  l!p-l.imil  Down  Koloaso"). 


78.  No.  25/Wo,lne.s,lay.  Fohn..rv  0.  2013/Notice,s 


IVoposal  To  Extend  Pilot 

I’o'tioiis  of  Rule  ]  1.1  7.  explained  in 
lui tiler  detail  below,  are  currently 
ojierating  a.s  a  pilot  program  .set  to 
expire  on  f’ebrnarv  4,  2()i:i.'-  The 
Exchange  jiropo.ses  to  extend  the  pilot 
Jirograin  to  Septeinher  30,  2013. 

Oil  Septeinher  10,  2010,  the 
Ooinmission  ajiproved,  on  a  pilot  basis, 
dianges  to  BATS  Rule  11.17  to  jirovide 
lor  unilorin  treatment:  (1)  Of  clearly 
erroneous  execution  reviews  in  imilti- 
stock  events  involving  twenty  or  more 
securities:  and  (2)  in  the  event 
transactions  occur  that  result  in  the 
is.snance  of  an  individual  .stock  trading 
pause  by  the  primary  market  and 
suhsecpient  transactions  that  occur 
holore  the  trading  pause  is  in  effect  on 
the  Exchange. 7  The  Exchange  also 
adopted  additional  changes  to  Rule 
11.17  that  reduced  the  ability  of  the 
I'-xcliange  to  deviate  from  the  objective 
standards  set  forth  in  Ride  11.17.'*  The 
Exchange  believes  the  benefits  to  market 
participants  from  the  more  objective 
clearly  erroneous  executions  rule 
•should  continue  on  a  jiilot  basis  through 
September  30.  201  .'1,  which  is  the  date 
that  the  Exchange  anticipates  that  the 
liha.sed  im])lenientation  of  the  Eimit  IJp- 
Eimit  flown  Plan  will  be  complete.  A.s 
exjilained  in  further  detail  below, 
although  the  Eimit  Il])-Eimit  Down  Plan 
IS  intended  to  ])revent  executions  that 
would  need  to  be  nullified  a.s  clearlv 
orroneous,  the  Exchange  believes  that 
certain  jirotections  should  be 
inaintained  while  the  industry  gains 
initial  experience  operating  with  the 
Eimit  Ui^Eimit  Down  Plan,  including 
the  jirovisions  of  Rule  11.17  that 
currently  operate  as  a  pilot. 


ITopo.sed  Eimit  Up-Eimit  Down 
Provision  to  Rule  11.17 

The  Exchange  proposes  to  adoiit  new 
paragraph  (h)  to  Rule  1 1.17,  to  jirovide 
that  the  existing  provisions  of  Ride 
11.17  will  continue  to  ajijily  to  all 
Exchange  transactions,  including 
transactions  in  .securities  subject  to  the 
1  Ian,  other  than  as  set  forth  in  jirojiosed 
Jiaragrajih  (h).  Accordinglv,  other  than 
as  jirojiosed  below,  the  Exchange 
jinijio.ses  to  maintain  and  continue  to 
ajijily  the  Clearly  Erroneous  Execution 
standards  in  the  same  way  that  it  does 
today.  Notably,  this  means  that  the 
Exchange  might  nullify  tramsactions  that 
oi.f.nr  within  the  jirice  bands 

'•vSccurilio.s  Act  KiHoasi!  No.  (>7.52:1  (|ul\ 

27.  2012).  77  l-K  40142  (Aiif>iisl  2.  2012)  (.SK- 
)iA'r.S-201 2-0.12). 

'’.Sdcuritio.s  Kxcli.-mgo  Act  Koloaso  No.  02ti«0 

Sim  ts  r'iA"-;.^'”"'-  10. 

20 1 0)  (.SK-tl A  I  .S-201 0-0 1  (i). 


disseminated  jiursuant  to  the  Limit  Dji- 
Einiit  Down  Plan  to  the  extent  such 
tramsactions  (jualify  as  clearlv  erroneous 
under  existing  criteria.  A.s  an  exainjile, 
a.ssume  that  a  Tier  1  .security  jiursuant 
to  the  Plan  ha.s  ti  reference  jirice 
Jiursuant  to  both  the  Plan  and  Rule 
11.17  of  .SI  ()().()().  The  lower  jiricing 
band  under  the  Plan  would  be  St).*). 00 
,  and  the  njijier  ju  icing  htind  under  the 
Idan  would  hi!  SIO.S.OO.  An  execution 
could  occur  on  the  Exchange  in  this 
security  at  SOO.OO.  as  this  is  within  the 
Plan’s  juicing  bands.  However,  if 
subjected  to  review  a.s  jiotentially 
clearly  erroneous,  the  Exchange  would 
millily  an  execution  at  SOO.OO  a.s  clearlv 
erroneous  because  it  exceeds  the  3% 
thre.sliold  that  is  in  jilace  pursuant  to 
Rule  11.17(c)(1)  for  .securities  jiriced 
above  .S.IO.OO  (i.e.,  with  a  reference  jirice 
of  Si  00.00.  any  transactions  at  or  helow 
S07.00  or  above  SlO.'l.OO  could  be 
nullified  a.s  clearly  erroneous), 
j  Accordingly,  this  jirojiosal  maintains 
the  status  ijiio  with  resjiect  to  reviews  of 
C.learly  Erroneous  Executions  and  the 
,  ajijilication  of  objective  nnmerical 
guidelines  by  the  Exchange.  The 
jinijiosal  does  not  increase  the 
discretion  afforded  to  the  Exchange  in 
connection  with  reviews  of  Clearlv 
fa'roneons  ffxecutions. 

I  he  Eimit  Uji-Eimit  Down  Plan  is 
designed  to  jirevent  executions  from 
o(.(, lining  outside  ol  dynamic  jirice 
bands  di.s.seminated  to  the  jiublic  hy  the 
single  jilan  jirocessor  a.s  defined  in  the 
Eimit  Uji-Eimit  Down  Plan.*'  The 
jiossibility  remains  that  the  Exchange 
could  exjierience  a  technology  or 
systems  jirohlem  with  resjiect  to  the 
inijilementation  of  the  price  bands 
disseminated  jiursuant  to  the  Plan.  To 
addre.ss  such  jio.ssibilitie.s,  the  Exchange 
jmijioses  to  adojit  language  to  make 
clear  lliat  if  an  Exchange  technology  or 
systems  issue  results  in  any  transai-tion 
occurring  outside  of  the  jirice  bands  1 

di.sseminated  jiursuant  to  the  Plan,  an 
Officer  of  the  E.xchange  or  senior  level 
emjiloyee  designee,  acting  on  his  or  her 
own  motion  or  at  the  reijiiest  of  a  third 
Jiarfv,  shall  review  and  declare  anv  such 
trades  null  and  void.  Alisent 
extniordimiry  circumstances,  any  such 
action  of  the  Officer  of  the  Exchange  or 
other  .senior  level  emjiloyee  desigiuu;  ' 

shall  be  taken  in  a  timely  fashion,  * 

generally  within  thirty  (.')())  minutes  of  ' 
llu)  (l()l(H:ti()ii  of  th(j  (JiToiioous  ‘ 

tramsaction.  When  extraordinary  ^ 

circnm.st.mces  exist,  anv  sui:h  action  of  I 
the  Officer  of  the  Exchange  or  other  1 
senior  level  emjiloyee  designee  must  be  - 
taken  by  no  later  than  the  start  of 


'.SV.'c  l.imit  IJp-I.imit  Down  Koloii.si!,  supra  notn  ,5. 


»-  I  lading  Hours  on  the  trading 

day  following  the  date  on  which  the 
IS  execution(s)  under  review  occurred. 
Although  the  Exchange  will  act  a.s 
jiromjitly  as  jio.ssihle  and  the  jirojiosed 
objective  standard  (i.e.,  whether  an 
execution  occurred  outside  the  band) 
.should  make  it  feasible  to  (juicklv  make 
a  determination,  there  may  be 
circumstances  in  which  additional  time 
may  be  needed  for  verification  of  facts 
or  coordination  with  outside  jitirties. 
including  the  single  jilan  jirocessor 
lesjHinsible  for  dissemimiting  the  jirice 
bands  and  other  market  centers. 
Accordingly,  the  Exchange  believes  it 
iiece.ssary  to  maintain  some  flexibility  to 
make  a  determination  outside  of  the  ’ 
thirty  (30)  minute  guideline.  In 
addition,  the  Exchange  jirojioses  that  a 
a  transaction  that  is  nullified  jiursuant  to 
new  jiaragrajih  (h)  would  be  ajijiealable 
in  accordance  with  the  jirovisions  of 
Rule  11.17(e)(2).  In  addition,  the 
Exchange  jirojioses  to  make  clear  that  in 
1  the  event  that  a  single  jihin  jirocessor 
exjieriences  a  technologv  or  svstems 
Jiidblem  that  jirevents  tlie  dissemination 
ol  juice  btiiids,  the  Exchange  would 
make  the  determination  of  whether  to 
nullify  tnm.sactions  ha.sed  on  Rule 
11.-17(a)-(g). 

Hie  E.xchange  believes  that  ciincelling 
trades  that  occur  outside  of  the  jirice 
bands  di.s.seminated  jiursuant  to  the 
Plan  is  consistent  with  the  jiurjio.se  and 
intent  ol  the  Plan,  as  such  transactions 
are  not  intended  to  occur  in  the  first 
Jihice.  If  tran.sactions  do  occur  outside  of 
the  Jirice  bauds  and  no  excejition 
ajijilie.s— which  nece.ssarily  would  be 
caused  by  a  technology  or  systems 
issue  then  the  Exchange  believes  the 
ajijirojiriate  result  is  to  nullifv  such 
transactions. 

2.  Statutory  Basis 

The  Exchange  believes  that  its 
jirojio.sal  is  consistent  with  the 
reijuirements  of  the  Act  and  the  rules 
and  regulations  thereunder  that  are 
ajijilif.ahle  to  a  national  securities 
e.xchange,  and,  in  jiarticular.  with  the 
retjuirements  of  Section  (i(b)  of  the 
Act.' '  In  Jiarticular,  the  jirojio.sal  is 
consistent  with  Section  (i(b)(.'))  of  the 
Act.'  -  because  it  would  jiromote  just 
and  eijuitable  jirincijiles  of  trade, 
remove  imjiediments  to,  and  jierfect  the 
miK.hanism  of.  a  free  and  ojien  market 
and  ii  national  market  svstein.  The 
Exchange  believes  that  the  pilot 
Jirogram  jiromotes  just  and  equitable 
Jirincijiles  of  trade  in  that  it  jiromotes 

Kogiil.ir  Inidin^  Hours  coininoiitu;  iit  (l  ao  ;i  m 
Kiisturn  finu!.  Siu-  (lA't'.S  Kulo  I  .,5(w). 

"  1.5  H.S.C.  781(1)). 

1.5  ll..S.(:.  78f(l))(.5). 
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transi)arency  and  uniformity  across 
markets  concerning  review  of 
transactions  as  clearly  (jrroneous.  Mon; 
sj)ecifically.  the  Exchange  believes  that 
the  extension  of  the  pilot  would  help 
assure  that  the  determination  of  whether 
a  clearly  erroneous  trade  has  occurnul 
will  he  based  on  clear  and  objective 
criteria,  and  that  the  resolution  of  the 
incident  will  occur  promptly  through  a 
transparent  ju'ocess.  The  pro])osed  rule 
change  would  also  helj)  assure 
consistent  results  in  haiulling  erroneous 
trades  across  the  U..S.  markets,  thus 
furthering  fair  and  orderly  markets,  the 
|)rotection  of  investors  and  the  public 
interest.  Although  the  Limit  Up-Limit 
Down  Plan  will  he  operational  during 
the  same  time  jjeriod  as  the  ])roposed 
extended  pilot,  the  Exchange  believes 
that  maintaining  the  j)ilot  for  at  least 
through  the  jdiased  implementation  of 
the  Plan  is  operational  will  help  to 
protect  against  unanticipated 
consecjuences.  To  that  end.  the 
extension  will  allow  the  Exchange  to 
determine  whether  Rule  11.17  is 
nece.ssarv  once  the  Plan  is  operational 
and.  if  so.  wlnsthcir  improvements  can  he 
made.  Further,  the  Exchange  believes  it 
consistent  with  the  protection  of 
investors  and  the  public  intere.sl  to 
adoi)t  objective  criteria  to  nullify 
transactions  that  occur  outside  of  the 
Plan's  price  hands  when  such 
transactions  should  not  have  been 
executed  hut  were  diu!  to  a  svstems  or 
technology  i.ssue. 

li.  S(;ll-Hn}nil(it()rv  Organi/Aii ion's 
Sfatonwnt  on  linrdon  on  Conipotition 

The  Exchange  does  not  h(!lieve  that 
the  proposed  rule  chang(;  im|)licates  any 
competitive  issues.  To  the  contrarv,  the 
Exchange  believes  that  FINRA  and  other 
national  securities  exchanges  are  also 
filing  similar  jjropo.sals.  and  thus,  that 
the  proposal  will  help  to  ensure 
t;on.sistent  rules  across  market  centers. 

C.  S(‘lf-I{o<>nl(ttory  ()r<’(iniz(it ion’s 
Statonwnt  on  (Jonnnonts  on  iho 
Pi'oposod  Hido  (ihongo  Rocoivod  From 
Mmnhors.  Part  id  pants,  or  Othars 

The  Exchange  has  not  .solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  Fhe 
Exchange  has  not  received  anv  written 
comments  from  members  or  other 
interestcul  parties. 

III.  Dale  of  ElTecliveness  of  the 
Propos(‘d  Rule  Uhange  and  Timing  for 
(lommission  Action 

Because  the  proposcid  rub;  change 
does  not  (i)  significantly  affect  the 
jn'otection  of  investors  or  the  j)ul)lic 
interest:  (ii)  impose  any  significant 
burden  on  comjjetition;  and  (iii)  become 


operative  for  30  days  from  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  C'ommission  may  designate  if 
consi.stent  with  the  protection  of 
investors  and  the  public  intmest,  the 
pro])osed  rule  change  has  become 
effective  i)ursuant  to  Section  1t)(h](3)(A) 
of  the  Act  '■*  and  Rule  1‘)h-4(f)(0)(iii) 
thereunder.'^ 

The  Exchange  has  asked  I  In; 
Uommission  to  waive  the  3()-dav 
operative  delay  so  that  the  propo.sal  may 
hecoiiK)  operative  immediately  upon 
filing.  The  Uommission  believes  that 
waiving  the  3()-dav  ojxirative  delay  is 
consistent  with  the  ])rotection  of 
investors  and  the  public  interest,  as  it 
will  allow  the  ])ilot  jn'ogram  to  continue 
uninterrupted,  thereby  avoiding  the 
investor  confusion  that  could  result 
from  a  temporary  interruption  in  the 
pilot  program.  For  this  reason,  the 
Commission  designates  the  jnopo.sed 
rule  change  to  he  operativ(!  upon 
filing.  "> 

At  any  time  within  00  days  of  tin; 
filing  of  the  pro])osed  ruh;  change,  the 
Commission  summarily  may 
temporarily  suspend  such  rule  change  if 
it  ap])ears  to  the  Commission  that  such 
action  is  necessary  or  a])propriate  in  the 
])ul)lic  inter(!.st,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act.  if  the 
Commission  takes  such  action,  the 
Commission  shall  institute  ])roceedings 
under  .Section  1 ‘)(1))(2)(B)  "•  of  the  Act  to 
determine  whether  the  propo.sed  rub; 
change  shoidd  he  ap|)rov(;d  or 
disapprovcul. 

IV.  Solicitation  of  (Comments 

Interested  persons  are  invit(;d  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  iJroposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  he  submitted  by  any  of 
the  following  methods: 

Fleet  t  on  ic  Con  nnents 

•  U.se  the  Cb)imnission's  Internet 
comment  form  (http-J/www.sec.gov/ 
ri I les/sro. sh tnd)-,  or 

•  Send  an  email  to  rale- 
(:onnnents@se(:.<>ov.  Please  include  File 

‘  M.'i  u..s.(;.  7»s(l))(;t)(/\). 

'■*  17  Cl’R  24().l!ll)-l(t)((i)(iii).  As  |•(;(luirl!(l  under 
Rule  lf)l)-4(r)(())(iii).  Ilie  RxiliaiiHU  provided  llu! 
Coiniuissioii  with  written  notice  (d  its  intcait  to  tilt; 
the  propostui  rule  chtniet!.  alon^  will)  a  hriid 
descri|)tion  and  tin;  text  oi  tlii!  proposed  ride 
chan<{e.  at  least  live  hnsiness  days  prior  to  tlie  dale 
ot  tiling  of  the  proposed  ride  change,  or  such 
shorter  lime  as  designated  hy  the  Commission. 

'''l-'or  purposes  onlv  ot  waiving  the  :iO-dav 
operative  delay,  the  Commission  lias  also 
considered  the  proposed  ride's  impact  on 
etticienev.  competition,  and  capital  torinalion.  .See 
1.1  ll..S.t;.  7Hc(t). 

"•1.')  II..S.C.  7«s(l))(2)(l{). 


NiimhtM-  SR-BATS-2()1 3-008  on  the 
subject  lino. 

Paper  Comments 

•  Stmd  jiaiicr  coinuKmts  in  trijilicatc 
to  Elizabeth  M.  Mnijiliv,  Secretarv, 
Securities  and  Exchange  Commission. 
100  F  .Stnnd  NE..  Washington.  DC 
20.540-1000. 

All  submissions  should  refer  to  File 
Numher  .SR-BATS-201 3-008.  'fliis  file 
niunher  should  he  includittl  on  the 
subject  line  if  enniil  is  used.  To  hel])  the 
Commission  process  and  review  yonr 
comments  more  efficiently,  plea.se  u.se 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Int(!rnet  Web  site  (Iittp://w\v\\’. sec.gov/ 
rales/sro.shtml).  Copies  of  the 
submission,  all  suhseejuent 
amendments,  all  written  statements 
with  respect  to  the  propo.sed  rule 
change  tlnit  are  filed  with  the 
Commi.ssion,  and  all  written 
communications  relating  to  the 
propo.sed  rule  change  between  the 
(bimmission  itnd  any  ]K;r.son.  other  than 
tho.se  that  may  he  withheld  from  the 
j)ul)lic  in  iiccordance  with  the 
])rovi.sion.s  of  .5  IJ.S.C.  .5.52,  will  ht* 
iivailahle  for  Web  site  viewing  <md 
printing  in  the  Commission’s  Fuhlic 
Reference  Room  on  officiiil  business 
days  between  the  hours  of  1  ():()()  ii.m. 
and  3:(K)  p.m.  Cojties  of  such  filing  also 
will  he  availahh;  for  insjtection  and 
copying  at  the  j)rinci])al  offices  of  the 
Exchange.  All  comments  received  will 
he  posted  without  change:  the 
Commi.ssion  does  not  edit  ])er.sonal 
identifying  information  from 
suhinissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  ])ul)licly.  All  suhinissions 
should  refer  to  I'ile  Numher  SR-BATS- 
2013-008,  and  .should  he  submitted  on 
or  before  F’ehruarv  27.  2013. 

l-'or  till!  (^oiiiiiiissioii.  l)v  tlio  llivisioii  of 
Ti'iiditig  iiiid  Markets,  iiitrsiiaiil  to  delttgaled 
iiiitliority.'^ 

Kevin  M.  O’Neill, 

Deputy  Secrelury. 

|FR  Dm:.  2l)i;i-()2li:i:i  I'iled  2-.S-i:t:  KM.S  iiin| 
BILLING  CODE  8011-01-P 


17  CFR  2l)0.:t()-;i(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-68779;  File  No.  SR-NSX- 
2013-04] 

Self-Regulatory  Organizations; 

National  Stock  Exchange,  Inc.;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  To  Delay  the 
Operative  Date  of  Rule  11.20A 
Regarding  Market-Wide  Circuit 
Breakers  Due  to  Extraordinary  Market 
Volatility 

lamuirv  31,  2013. 

Pursuant  to  Suction  1‘)(1))(1)  of  thu 
.Sucuritius  Fxchangu  Act  of  1934 
(“Act”)  '  and  Rnlu  19l)-4  thuruimdor,- 
noticu  is  liurehy  given  that,  on  January 
2.5,  2013,  National  Stock  Exchange,  Inc. 
(tile  “Exchange”  or  “NSX”)  filed  with 
the  Securities  and  Exchange 
Cioinmi.ssion  (“Coinini.ssion”)  the 
propo.sed  ride  change  as  de.scrihed  in 
Items  I  and  II  below,  which  Items  have 
been  prejiared  by  the  Exchange.  The 
(iommi.ssion  is  publishing  this  notice  to 
solicit  comments  on  the  ])ro])o.sed  ride 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  .Siih.stance  of 
the  Proposeil  Rule  Change 

The  Exchange  ])ro])oses  to  delay  the 
operative  date  of  a  rule  change  to 
Exchange  Ride  11.20A.  which  jirovides 
for  methodology  for  determining  when 
to  halt  trading  in  all  .stocks  due  to 
extraordinary  market  volatility,  from  the 
date  of  Fehruarv  4.  2013.  until  A])ril  8, 
2013. 

The  text  of  the  propo.sed  rule  change 
is  available  on  the  Exchange’s  Web  site 
at  lUtp://\\’\v\v.nsx.coin.  at  the  princijial 
office  of  the  Exchange,  and  at  the 
Commission’s  Public  Reference  Room 
Isicl. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  intduded  statements 
concerning  the  ])nr])o.se  of  and  basis  for 
the  propo.sed  rule  change  and  discussed 
any  comments  it  received  on  the 
])ro])o.sed  rule  change.  The  text  of  these 
.statements  mav  he  examined  at  the 
jilaces  specified  in  Item  IV  below.  'I'lie 
Exchange  has  jnejiared  summaries,  set 
forth  in  .sections  A.  13,  and  C  below,  of 
the  most  significant  jiarts  of  such 
statements. 

'  l.s  II..S.(:.  78s(l))(l). 

2  17  CI'R  24l).l<)l)-4. 


A.  Selj-l\eouhitory  ()i'<’(iniz(it ion's 
Stotonwnt  oj  tho  Piirposo  of,  and 
Slalnlorv  liasis  for,  the  Proposod  Ihilo 
Chango 

1.  Purpose 

The  Exchange  ])ro])o.se.s  to  amend 
Exchange  Rule  11.2()A.  which  jirovides 
the  methodology  for  determining  when 
to  halt  trading  in  all  stocks  due  to 
extraordinary  market  volatility,  to  delav 
the  ojierative  date  of  the  jiilot  bv  which 
such  Rule  ojierates  from  the  current 
scheduled  date  of  Fehruarv  4.  2013. 
until  Ajiril  8.  2013,  to  coincide  with  the 
initial  date  of  ojierations  of  the 
Regulation  NM.S  Plan  to  Address 
Extraordinary  Market  Yolatilitv  (“LlIED 
Plan”).-'  As  iirojiosed,  the  jiilot  jieriod 
will  begin  and  end  at  the  same  time  the 
Jiilot  Jieriod  for  the  LUED  Plan.  The 
current  Exchange  Rule  11.20A  would 
remain  in  effect  until  Ajiril  8,  2013.  If 
the  Jiilot  is  not  either  extended  or 
ajijiroved  jiermanently  at  the  end  of  the 
Jiilot  Jieriod,  the  current  version  of 
Exchange  Rule  11.20A  would  be  in 
effect. 

(iurrent  Exchange  Rule  11. 20 A 

The  rule  jirovides  for  bevel  1, 2,  and 
3  declines  and  sjiecified  trading  halts 
following  such  ileclines.  The  values  of 
bevels  1, 2  and  3  (sic|  are  calculated  at 
the  beginning  of  each  calendar  ijuarter, 
using  10%,  20%  and  30'I^>,  resjiectively. 
of  the  average  closing  value  of  the 
("DllA”)  for  the  month  jirior  to  the 
beginning  of  the  ijuarter.  Each 
jiercentage  calculation  is  rounded  to  the 
nearest  fifty  jioints  to  create  the  bev  els’ 
trigger  jioints.  The  New  York  Stock 
Exchange,  Inc.  (“NYSE”)  disseminates 
the  new  trigger  levels  ijnarterly  to  the 
media  and  via  an  Information  Memo 
and  Isic]  is  available  on  the  NY.SE’s  Web 
site.-*  The  values  then  remain  in  effect 
until  the  next  ijnarterlv  calculation, 
notwithstanding  whether  the  DJIA  has 
moved  and  a  bevel  1, 2,  or  3  decline  is 
no  longer  equal  to  an  actual  10%,  20%, 

'Tluidommissioii  approviiil  thu  projiDsiul 

to  tiu!  miii'k(!l-\vi(l(!  cinaiil  hniakia's  on  <i 
|)iIol  l>iisis  fora  |)ono(l  sclualiilod  to  start  on 

I- ’i!l)riiarv  4.  21)13  tliat  corrospoiids  to  llio  pilot 
|)orio(l  for  tIu!  1. 1)1.1)  Plan  so  that  tin;  impact  of  till! 
two  proposals  can  ho  roviowcal  tof’othor.  .SV.-o 
.Sociiritios  l-Achan^o  Act  Kolistso  No.  (i7()‘)l)  (Mav 
31.  21)12).  77  1-  K  33.'i31  (|nno  (i.  21)12)  (.SK-N.SX- 
21)1  1-1 1 ).  Th(!  l-Achaiifio  anticipates  that  the  initial 
dat(!  of  l.l  ll.l)  Plan  operations  will  he  changeil  to 
,\))ril  ti.  2f)13.  The  |)roposal  would  delav  the 
<ip(!rative  date  of  the  mark(!t-widi!  circuit  hnsikia 
pilot  to  April  8.  2013  in  order  for  the 
imphmuaitation  date  for  tiu;  market-wide  circuit 
hreaker  ]iilot  to  r(Mnain  the  same  date  as  for  the 
1,U1.I)  Plan. 

■*  .See  e.^'..  NY.SH  Rtigulation  Information  Mcmios 

II- 1!)  ()uno  30.  2011)  and  1  1-10  (March  31.  2011). 


or  30%  decline  in  the  most  recent 
closing  value  of  the  DJIA. 

Once  an  Exchange  Rule  11.2()A  circuit 
hreaker  is  in  effect,  trading  in  all  stocks 
halt  |sic|  for  the  time  jieriods  sjiecified 
below: 
bevel  1  Malt 

Anytime  before  2:00  ji.m. — one  hour; 

At  or  after  2:00  ji.m.  hut  before  2:30 
ji.m. — 30  minutes; 

At  or  after  2:30  ji.m. — trading  shall 
continue,  unless  there  is  a  bevel  2 
Halt. 

bevel  2  Halt 

Anytime  before  1:00  ji.m. — two  hours; 

At  or  after  1:00  ji.m.  hut  before  2:00 
Ji.m. — one  hour; 

At  or  after  2:00  ji.m. — trading  shall 
halt  and  not  resume  for  the  rest  of 
the  (lav. 
bevel  3  Halt 

At  any  time — trading  shall  halt  and 
not  resume  for  the  rest  of  the  dav. 
Unless  stocks  are  halted  for  the 
remainder  of  the  trading  day.  jirice 
indications  are  dis.seniinated  during  a 
Rule  11.20A  trading  halt  for  stocks  that 
comjirise  the  UJIA. 

Amended  Exchange  Rule  T1.20A 

The  Exchange  amended  Exchange 
Rule  11.20A  to  revise  the  curriint 
methodology  for  determining  when  to 
halt  trading  in  all  stocks  due  to 
extraordinary  market  volatility 
(“market-wide  circuit  breakers”).’’  The 
Exchange,  other  eijnities,  ojitions,  and 
futures  markets,  and  FINRA  amended 
the  market-wide  circuit  breakers  to  take 
into  consideration  the  recommendations 
of  the  Joint  UFTCi-.SEU  Advisorv 
Committee  on  Emerging  Regulatory 
Issues,  and  to  jirovide  for  more 
meaningful  measures  in  today’s  markets 
of  when  to  halt  trading  in  all  stocks. 
Accordingly,  the  Exchange  amended 
Rule  11.2()A  as  follows:  (i)  Rejilaced  the 
DJIA  with  the  S&P  5()();  (ii)  replaced  the 
quarterly  calendar  recalculation  of 
Exchange  Rule  11.2()A  triggers  with 
daily  recalculations;  (iii)  rejilaced  the 
10%,  20%.  and  30%  market  decline 
jiercentages  with  7%,  V.V%^,  and  2{)% 
market  decline  jiercentages:  (iv) 
modified  the  length  of  the  trading  halts 
associated  with  each  market  decline 
level:  and  (v)  modified  the  times  when 
a  trading  halt  may  he  triggered.  The 
Exchange  believes  that  the.se 
amendments  ujidate  the  rule  to  reflect 
today’s  high-sjieed,  highly  electronic 
trading  market  while  still  meeting  the 
original  jiurjiose  of  Exchange  Rule 
11.20A:  To  ensure  that  market 
jiarticijiants  have  an  ojijiortunity  to 

"See  .Sociiritios  Kxcliiiiif’o  .Act  Roloiiso  Nii.  ()70!)l) 
(May  31.  2012).  77  PR  33531  (|uno(i.  2012)  (.SR- 
N.S.X-20n-l  1). 
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iMiconie  aware  of  and  respond  to 
significant  price  movements. 

'file  Exchange  adopted  llie  projiosed 
changes  to  the  market-wide  circuit 
lireakers  on  a  pilot  basis  lor  a  period 
that  corresponds  to  the  jiilot  jieriod  lor 
the  LUED  IMan  so  that  the  impact  ol  the 
two  pro])osals  can  he  reviewed 
together.'*  In  addition,  in  order  for  the 
markets  and  the  single  plan  proce.ssors 
responsible  for  the  consolidation  of 
information  pursuant  to  Rule  ti().'f(h)  of 
Regulation  NM.S  under  the  .Securities 
Exchange  Act  of  ItKH  to  make  the 
necessary  technological  changes  to 
implement  both  the  changes  to  the 
market-wide  circuit  breakers  and  the 
projKised  EULD  Plan,  the  Exchange 
established  that  the  implementation 
date  for  the  projiosed  rule  changes 
should  he  the  same  date  that  the  EIJED 
Plan  is  imjjlemented.  The  Exchange 
anticipates  that  the  initial  date  of  ElIED 
Plan  operations  will  he  changed  to  Ajnil 
H.  2013.  For  the  same  reasons  as  stated 
above,  the  Exchange  projioses  to  delay 
the  operative  date  of  the  market-witle 
circuit  breaker  pilot  to  Ajiril  8.  2013  in 
order  for  the  implementation  date  for 
the  market-wide  circuit  breaker  pilot  to 
remain  the  same  date  as  for  the  ElIED 
Plan. 

2.  .Statutory  Basis 

The  Exchange  btdieves  that  its 
proposal  is  consi.stent  with  .Section  0(1)) 
of  the  Securities  Exchange  Act  of  1934 
(the  “Act").'  in  general,  and  furthers  the 
objectives  of  Section  0(h)(5)  of  the  Act." 
in  particular,  in  that  it  is  ilesigned  to 
prevent  frandnlent  and  manipulative 
acts  and  practices,  to  i)romote  just  and 
(Hpiitahle  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  o])en  market 
and  a  national  market  sy.stem.  and.  in 
general,  to  j)rotect  investors  and  the 
j)nblic  interest. 

.Specifically,  this  rule  propo.sal 
supports  the  objectives  of  i)erfecling  the 
mechanism  of  a  free  and  o))en  market 
and  the  national  market  system  becau.se 
it  promotes  uniformity  across  markets 
concerning  when  and  how  to  halt 
trading  in  all  stocks  as  a  result  of 
extraordinarv  market  volatilitv. 
Adilitionally.  delaying  the  operative 
date  of  the  market-wide  circuit  breakers 
j)ilot  until  the  initial  date  of  operations 
of  the  ElIED  Plan  would  allow  the  pilot 
to  begin  and  end  at  the  same  time  of  the 
ElIED  Plan  so  that  the  Exchange  and  the 
(lommi.ssion  could  further  as.sess  the 
im])act  of  the  two  pilots  on  the 
marketplace  or  whether  other  initiatives 


'•  .S(!c  id. 

U.S.C.  78f(l)). 
"If.  781(1))(.S). 


shoidd  be  adopted  in  lieu  of  the  pilots, 
which  contributes  to  the  ])rotection  of 
investors  and  the  public  interest. 

li.  SHif-lhigulaton’  ()r<>(iniz(ili()ii’s 
Sldtaniant  on  Ihinlon  on  C.oinpotition 
The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  im])ose 
any  burden  on  competition  that  is  not 
neces.sarv  or  approj)riate  in  furtherance 
of  the  ])nr])oses  of  the  Act.  The 
])ropt)sed  changes  are  being  made  to 
delay  the  operation  of  the  market-wide 
circuit  breakers  j)ilot  until  April  8.  2013 
to  allow  the  i)ilot  period  to  begin  and 
end  at  the  .same  time  as  the  ElIED  Plan, 
which  contributes  to  the  protection  of 
investors  and  the  public  interest.  Other 
competing  eijuity  exchanges  are  subject 
to  the  same  methodologv  for 
determining  when  to  halt  trading  in  all 
stoc:ks  due  to  extraordinarv  market 
volatility  and  the  .same  rerpiirements 
specified  in  the  ElIED  Plan.  Thus,  the 
proposed  changes  will  not  impose  any 
l)urden  on  com])etition  while  providing 
that  the  market-wide  circuit  breakers 
])ilot  j)eriod  corresponds  to  the  ])ilot 
period  for  the  ElIED  Plan  so  that  the 
impact  of  the  two  ])roposals  can  be 
reviewed  together. 

C.  Solf-Iiognlotorv  Oroonization's 
SlaioinonI  on  (Jonnnonts  on  tho 
Proposed  Unlo  (diongo  Uocoivod  I'^roin 
Moinh(;rs,  I^niicipants.  or  Others 

Written  comments  on  the  ])ropo.sed 
ride  change  were  neither  .solicited  nor 
received. 

HE  Date  of  ElTerdiveness  of  the 
Proposed  Rule  (Ihange  and  Timing  for 
(Commission  Action 

Because  the  foregoing  propo.sed  rule 
change  does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest,  does  not  impose  any  significant 
burden  on  competition,  and.  by  its 
terms,  does  not  become  ojierative  for  30 
days  from  the  date  on  which  it  was 
filed,  or  such  shorter  time  as  the 
(Commission  may  designate,  it  has 
become  effective  |)ur.suant  to  .Section 
19(h)(3)(A)  of  the  Act"  and  Rule  19h- 
4(f)(())  thereunder."’ 

The  Exchange  has  riuiuested  that  the 
(Commission  waive  the  3()-day  operative 
delay.  The  (CCommission  believes  that 
waiving  the  30-day  ojierative  delay  is 
consi.stent  with  the  jirotection  of 


■'I.'-)  ll.S.C.  78s(l))(.'l)(A). 

17  (;i''R  24(1.1(11)— )(!)(()).  In  nddilion.  Ruin  l(ll)- 
4(l)((i)(iii)  r(U|uin!.s  tin;  Rxcliiiii};)!  lo  ‘•ivi;  tin; 
('.oinmission  wrillon  nolici;  ol  llu!  lAilianHo'.s  intniil 
lo  nil!  Ilii!  pniposiid  ndi!  (liangii,  aloii"  will)  a  hriol 
diisciiption  and  liixt  ol  lliii  proposed  ndo  cliangi!. 
at  least  live  business  days  |)rioi'  lo  the  dale  ol  lilini> 
ol  the  proposi!d  rule  chaTise.  or  sueh  sliorter  lime 
as  designated  hy  the  {ioniinission.  The  (ioinmission 
has  waived  this  rei|uireinenl. 


investors  and  the  public  intere.st.  Doing 
.so  will  delay  the  ojjttrative  date  of  the 
market-wide  circuit  breakers  pilot  until 
the  initial  date  of  openitions  of  the 
ElIED  Plan,  thereby  allowing  the  pilot  to 
run  simultaneously  with  the  ElIED  Plan, 
providing  an  opportunity  to  properly 
iissess  the  imptict  of  the  two  ])ilots  on 
the  m.irketiilace  ;ind  evalutite  the  pilots’ 
effectiveness.  Therefore,  the 
(Commi.ssion  designtites  the  jiropo.sal 
operative  upon  filing.' ' 

At  any  time  within  (U)  days  of  the 
filing  of  the  jiroposed  rule  change,  the 
(Commission  summarily  intiy 
temporarily  suspend  such  rule  change  if 
it  ajipears  to  the  Commission  that  such 
action  is  necessary  or  aiiprojiriate  in  the 
l)ul)lic  interest,  for  the  ])rotection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act.  If  the 
(Commission  takes  such  action,  the 
(Commi.ssion  shall  institute  jn'oceedings 
under  .Section  19(1))(2)(B)  of  the  Act  to 
determine  whether  the  jtroposed  rule 
change  should  he  ajijiroved  or 
disajiproved. 

IV.  Solicitation  of  (Comments 

Intitrested  persons  are  invited  to 
siihmit  written  data,  views,  and 
iirguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
(Comments  mtiy  he  submitted  by  any  of 
the  following  methods: 

Electronic  Oonnnents 

•  Use  the  (Commission's  Internet 
comment  form  (httj)://\v\\  \\’.sec.gov/ 
rnles/sro.shtnd):  or 

•  .Send  an  eintiil  to  rnle- 
connnents@sec.gov.  Plea.se  include  File 
Number  .SR-NSX-2()13-()4  on  the 
subject  line. 

Paper  Oonnnents 

•  .Send  ])a])er  comments  in  triiilicate 
to  Elizabeth  NE  Murphy,  Secretary, 
.Securities  and  Exchange  Commission, 
100  F  Street  NE..  Washington.  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  .SR-N.SX-2013-04.  This  file 
number  should  he  included  on  the 
subject  line  if  email  is  iistid.  To  helj)  the 
(Commission  jirocess  and  review  your 
comments  more  efficiently,  jilease  use 
only  one  method.  The  Commission  will 
jiost  all  comments  on  the  (Commission’s 
Internet  Web  site  (htti)://\\’\v\v. sec.gov/ 
rnles/sro.shtinl).  (Co])ie.s  of  the 
submission,  all  subsetiuent 
iimendments,  all  written  statements 


' '  l■’ol■  piii'posii.s  only  of  waiving  tho  itlt-ilay 
opmativi!  (Inlay,  tho  C'.oinniissioii  has  coiisidnriiil  Ihn 
pr()))()S(!(l  nilo's  impact  on  (ilficioncy.  competition, 
and  ca|)ital  i'ormation.  Soa  l.'j  U..S.().  78(:(l'). 

1.'-)  IK.S.C.  78s(h)(2)(H). 
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with  res|)e(;t  to  tlie  ])ro])ose(l  ndo 
eliange  that  an;  filed  with  the 
Coinniission,  and  all  written 
connnunications  relating  to  the 
proposed  ride  change  between  the 
(Commission  and  any  person,  other  than 
those  that  may  he  withheld  from  the 
])nl)li(:  in  accordance  with  the 
provisions  of  .5  IJ.S.C’,.  .5.52,  will  he 
available  for  Web  site  viewing  and 
])rinting  in  the  (Commission's  Public 
Reference  Room,  100  F  Street  NE., 
Washington,  D(C  20540,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  (Copies  of  the 
filing  also  will  hi;  available  for 
insjiection  and  copying  at  the  jirincipal 
office  of  the  Exc:hange.  All  comments 
received  will  hi;  jiosted  without  change; 
the  (Commis.sion  does  not  edit  personal 
identifying  information  from 
suhmi.ssions.  Yon  should  submit  onlv 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR-NSX- 
2013-04  and  should  he  suhmittiHl  on  or 
before  Fehruarv  27,  2013. 

For  the  Commission.  l)v  tlio  Division  of 
Trading  and  Markets,  pnrsiiani  to  deliigated 
authority.' ’ 

Kevin  M.  O’Neill. 

Depuiv  Sacivlarv. 

IFK  Doc.  2()i:i-()2.'‘)!):t  FiUul 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-68788,  File  No.  SR-BATS- 
2012-046] 

Self-Regulatory  Organizations;  BATS 
Exchange,  Inc.;  Order  Approving 
Proposed  Rule  Change  To  Modify 
BATS  Rule  11.23  Relating  to  Auctions 
of  Exchange-Listed  Securities 

laiuiary  31.  2013. 

I.  Introduction 

On  Uecemher  (1,  2012,  HATS 
Exchange.  Inc.  (“BATS”  or  “Exchange”) 
filed  with  the  Set:uritie.s  and  Exchange 
Commission  (“("ommi.ssion”),  pursuant 
to  Set:tion  19(h)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Act”),'  and 
Rule  19l>-4  thereunder,-  a  proposiul  rule 
change  to  amend  its  rules  governing 
auctions  conducted  by  the  Exchange  for 
.securities  listed  on  the  fixchcinge.  The 
proposed  rule  change  was  published  for 
comment  in  the  PTuleral  Register  on 


'  '  17  CFK  2(K).:U)-:i(a)(12). 
'  l.S  U..S.t;.  78s(l))(l). 

M7  CFK  24(I.Ull)-4. 


December  20,  2012.  *  The  (ionnni.ssion 
received  no  comment  letters  regarding 
the  propo.sal.  This  order  ai)])roves  the 
pro])osed  ride  change. 

II.  Description  of  the  Proposed  Rule 
Change 

rhe  Exchange  has  projiosed  to  amend 
HAT.S  Rule  11.23,  which  governs 
auctions  conducted  by  the  Exchange  for 
securities  listed  on  the  Exchange.* 

These  auctions  inc.lude:  (1)  An  opening 
auction  (“Opening  Auction”);  (2)  a 
closing  auction  (“Closing  Auction”);  (3) 
an  auction  in  the  event  of  an  initial 
public  offering  (“IPO  Auction”);  and  (4) 
an  auction  in  the  event  of  a  halt  of 
trading  in  a  .security  (“Halt  Auction”) 
(collecti\’ely  referred  to  as  “Exchange 
Auctions”).'’  In  connection  with  the 
Exchange  Auctions,  HATS  offers  the 
HATS  Auction  Feed,  which  jirovides 
recipients  with  uncompressed  real-time 
data  regarding  the  current  status  of  price 
and  size  information  related  to 
Exchange  Auctions." 

/\.  CVif/nge  to  tho  Dofinition  of  (dollar 
Prico  I{(in<>e 

The  Exchange  has  proposed  to  amend 
HAT.S  Rule  T1.23(a)((i)  to  amend  the 
definition  of  “Collar  Price  Range”  to 
incorporate  the  Exchange's  numerical 
guidelines  for  clearly  erroneous 
executions  under  HAT.S  Rule 


10%  ol  the  Volume  Based  Tie  Breaker" 
L'elow  and  above  the  HAT.S  Best  Hid 
(“ZHH")  and  HATS  Best  Offer  (“ZHO”)," 
the  National  Best  Hid  (“NHH”)  and 
National  Best  Offer  (“NBO”).  or  the 


Sat!  .Si!(:ui  itii!s  Fxclianj^i;  Act  Koloasi!  No.  ()K442 
(Docdinlua-  14.  2(112).  77  FR  7r.4,'i<l  (DiaaanlKM-  20. 
2012)  ("Nolir:!!"). 

•'  Sat!  .Sdiairitios  Rxcliangi!  Acl  Kdluasd  No.  (LSOIO 
(()t:lol)i!r  25,  2011).  70  FR  072:iH  (Oclolior  :i  l.  2011) 
(orcl(!r  a|)|)i()ving  pro))(isdil  ruld  cliaiigi!  hy  RAT.S  lo 
adopt  rulos  applicalilo  lo  auctions  conducted  l>y  tin; 
Kxiliangi!  lor  o.xcliangt!- listed  securities). 

'■  Sat!  id. 

''  Sat!  id. 


'' Saa  HAT.S  Ridi?  1 1.23(a)(24)  (del'ming  the  ZHH 
and  ZHO).  HAT.S  Rule  1 1 .2.'{(a)(24)  del'ines  tlii! 
HAl’S  Host  Hid  or  HA1\S  lies!  Oiler  as  •  ZHHO." 


Final  Last  Sale  Eligible  Trade,"’ 
dejiending  on  market  conditions  at  the 
time  of  the  auction.' '  The  Exchange  has 
jiroposed  to  base  its  (dollar  Price  Range 
on  numerical  guidelines  for  clearly 
erroneous  rules  under  ILVI’.S  Rule 
11.17(c)(1),  which  would  he  determined 
as  follows;  where  the  Collar  Midpoint  is 
.$25.00  or  less,  the  Collar  Price  Range 
.shall  be  the  range  from  10%  below  the 
Collar  Midpoint  to  10%  above  the  Collar 
Midjioint;  where  the  Collar  Midjioint  is 
greater  than  $25.00  hut  less  than  or 
eiiual  to  $50.00,  the  Collar  Price  Range 
shall  he  the  range  from  5%  below  the 
Collar  Midjioint  to  5%  above  the  Collar 
Midpoint;  and  where  the  ("ollar 
Midpoint  is  greater  than  $50.00,  the 
(’ollar  Price  Range  shall  be  the  range 
from  3%  below  the  Collar  Midpoint  to 
3%  above  the  Collar  Miilpoint.'- 
According  to  the  Exchange,  the 
])ropo.sed  rule  change  would  provide 
greater  transparency  and  certainty  in 
Exchange  Auctions  by  helping  reduce 
the  po.ssihility  that  an  auction  would 
occur  at  a  jirice  that  would  ijualifv  as  a 
clearly  erroneous  under  HAT.S  Rule 
11.17(c)(1)  and  limit  the  volatilitv  in 
auction  prices.' * 

IL  CAmnao  to  tho  Dotorminotion  oftho 
Auction  Price 

The  Exchange  has  proposed  to  amend 
HAT.S  Ride  11.23  to  change  how  the 
Exchange  determines  the  ])rice  for 
Exchange  Auctions,  (iurrently.  to 
determine  the  auction  price  for  an 
Exchange  Auction,  the  Exchange  first 
looks  to  whether  there  is  at  lea.st  one 
limit  order  either;  (1)  On  the  Continuous 
Hook  or  Auction  Hook  for  ()i)ening 


Saa  HAT.S  Rule  1 1.2:)(a)(!))  (Inliiios  "Fin.il  Last 
.Sail!  Kligihlo  Trailo"  as  lliii  last  Iraili!  occurring 
(luring  Regular  Trailing  Hours  on  Iho  Rxchango  il 
till!  Iraili!  was  oxocutcil  within  tlu!  last  oni!  soconil 
prior  lo  either  tlie  Closing  Auction  or.  lor  Halt 
.Auctions,  trading  in  the  security  heing  halted. 

Where  the  trade  was  not  executed  within  the  last 
one  second,  the  last  trade  reported  to  the 
consolidated  tape  received  hv  H,\T.S  during  Regular 
Trading  Hours  and.  where  applicahle.  prior  to 
trading  in  the  security  heing  halted  will  he  used.  11 
there  is  no  ipialitving  trade  lor  the  current  day.  the 
H.AT.S  OITicial  Closing  I’rice  Iroin  the  previous 
trading  day  will  he  used. 

' '  Saa  Notice  suprii  note  :t.  at  7()  FR  754(>(1. 

Stu!  id.  1  he  Fxchange  has  proposed  to  deline 
"Collar  \ii(l|)()inl''  in  H.VI’S  Rule  1 1.2;i(a)(())  as  the 
Voluine  Hased  I'ie  Hreaker  lor  all  aiiplicahle 
auctions,  except  lor  ll’O  .Auctions  in  I’Nchange 
Traded  I’roducts  (as  delined  in  Rule  1 1.8. 
Interpretation  and  I’olicv  .(12(d)(2)).  lor  which  the 
Collar  Midpoint  will  he  the  issue  price.  Saa  also 
Notice  siiiirti  note  :t.  at  7t)  FR  754()(). 

"llie  Fxchange  noted  that  the  inodilied  Collar 
I’rice  Range  would  not  necessarilv  prevent  all 
clearly  erroneous  executions  Irom  occurring  as  the 
Collar  I’rice  Range  will  he  hased  on  the  Collar 
Mid|H>inl  and  the  numerical  guidelines  lor  clearlv 
erroneous  executions  are  hased  on  the  Reference 
I’rice.  which  is  etiual  lo  the  consolidated  last  sale 
immediately  prior  to  the  execulion(s)  under  review. 
Saa  Notice  siipni  note  ;i.  at  7()  FR  754()()  n.  7. 


2-5- i:t;  8:45  am| 


1 1 .1 7((:)(1 ).'’ OiiiTitnllv.  HAT.S  Riilo 
1 1 .23(;i)((i)  .sot.s  tho  Oolhir  Prico  Range  at 


'  Saa  Notice  .sii/ico  note  '.f.  at  7(1  FR  754(i(). 

"  H.AT.S  Rule  1 1.2:i(a)(2;i)  defines  ■"Volume  Hased 
Tie  Hreaker"  as  the  mi(l|ioinl  of  the  HAT.S  Host  Hid 
or  H.AT.S  HesI  Oiler  (""ZHHO")  fora  particular 
security.  In  the  event  that  there  is  either  no  ZHH  or 
ZHO  for  the  security,  the  National  HesI  Hid  and 
Offer  (""NHHO")  will  he  used  if  there  is  at  least  one 
limit  order  on  either  the  Continuous  Hook  or  the 
.Auction  Hook.  In  the  event  that  there  is  no  NHH  or 
NHO  for  the  security  or  no  limit  orders  on  the 
Continuous  Hook  and  the  Auction  Hook,  the  price 
of  the  Final  Fast  .Sale  Fligihle  Trade  will  he  used. 
Saa  infrti  note  It)  (defining  ""Final  l.asl  .Sale  Fligihle 
Trade").  HATS  Rule  1 1.2:i(a)(l)  defines  the 
■"Auction  Hook"  as  all  Fligihle  Auction  Orders  on 
the  HAT.S  Hook.  HAT.S  Rule  1  l.2;i(a)(7)  defines 
""Continuous  Hook""  as  all  orders  on  the  HAl'.S  Hook 
that  are  not  Fligihle  Auction  Orders. 
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Auctions  anil  (dosing  Auctions:  or  (2) 
among  Kligible  Auction  Orders  for  IlHJ 
and  Halt  Auctions. Where  there  is  at 
least  one  limit  order,  then  the  auction 
will  occur  at  a  price  level  within  the 
(’.ollar  Price  Range,  where  applicahlic 
that  maximizes  the  nnmher  of  shares 
e.xecnted  in  the  auction.  In  the  event 
that  there  are  no  limit  orders  on  the 
(d)ntinnons  Book  and  Auction  Book  for 
Oj)ening  Auctions  or  ('.losing  Auctions 
or  among  Bligihle  Auction  ()rders  for 
IPO  or  Halt  Auctions,  the  Exchange 
would  use  a  default  price,  which 
currently  is  the  Final  Last  Sale  Eligihle 
Trade  for  0|)ening  Auctions.  (Closing 
Auctions,  and  Halt  Auctions,  and  the 
issuing  j)rice  for  an  IPO  Auction. 

The  Exchange  proposes  two  changes 
to  Rule  11.2.3  relating  to  the 
determination  of  the  auction  price  in 
certain  circumstances.  'I'he  first  change 
modifies  when  the  Exchange  will  use  a 
default  price  for  executions  in  Exchange 
Auctions.  The  second  change  modifies 
the  Exchange's  default  price  for 
OpiMiing  Auctions  and  Closing 
Auctions. 

Regarding  the  first  change,  the 
Exchange  has  j)ropos(!d  to  amend  BATS 
Rides  11.23(h)(2)(B),  1 1.23(c)(2)(B).  and 
1 1 .23(d)(2)(C)  to  provide  that,  jirior  to 
determining  the  price  for  an  I-Nchange 
Auction,  the  Exchange  will  look  to 
whether  there  is  at  least  oni;  limit  order 
from  each  side  that  would  particijiate  in 
the  Exchange  .Auction.  The  Exchange 
has  |)ro|)o.sed  that  where  no  limit  orders 
from  either  or  both  sides  would 
|)artici])ate  in  the  Exchange  Auction,  the 
Exchange  Auction  would  occur  at  a 
default  price,  as  modified  in  the 
description  below  with  resi^ect  to 
Opening  Auctions  and  Closing 
Auctions. 

In  the  second  change  to  Rule  11.23. 
the  Exchange  has  proposed  to  amend 
BATS  Rules  11.23(h)(2)(B)  and 
11.23(c)(2)(B)  to  u.se  the  Volume  Based 
Tie  Breaker  as  the  default  jirice  instead 
of  the  Final  Last  Sale  Eligihle  Trade  for 
Opening  Auctions  and  (Closing 
Auctions.  By  using  the  Volume  Based 
Tie  Breaker  as  the  default  jirice.  the 
Exchange  would  first  look  to  the  current 
market,  if  available,  to  determine  the 

'■*  .Sec  H.M  S  Riil(!  1 1 .2:»(:i)(<))  (l(!rii)(!s  "Klifiibh! 
Auction  Orders"  iis  anv  Market-()ii-()|)i!n.  I.iinit-On- 
( )|)(!n.  rite-l.iinit-On-Open.  Mark(!l -On-Close. 
I.iiiiil-Oii-Close.  or  l,at(!-l.iinit-On-Clos(!  that  is 
(altered  in  coinpliance  ivitli  its  r(!spe(:tive  cntoll  lor 
an  Openine  Auction  or  Closing  .Auction,  anv  regular 
hours  order  prior  to  the  Oiiiaiin”  .Auction,  anv  limit 
or  market  order  not  d(!si‘;nated  to  e.xcliisivelv 
pailicipate  in  iheClosiii”  .Auction  entered  during 
the  Quol(!-Only  Period  ol  an  II’O  .Auction,  and  anv 
limit  or  market  orihir  not  designated  to  e.xclusiveiv 
participate  in  the  Openin'’  .Auction  or  Closing 
Auction  entered  during  the  Quote-Only  Period  ol  a 
Halt  Auction. 


fluction  juice  hitfore  using  the  Final  Liisl 
Sale  Eligihle  Tntde.  Sjtecifically,  the 
Exchange  would  first  look  to  the  ZBBO 
to  determine  the  auction  juice  for  ;i 
jtarticular  secitrity.  In  the  event  that 
then!  is  ttither  no  /.BB  or  ZBO,  the 
lixchiinge  would  it.se  tlii!  NBBO  to 
determini!  the  iiuction  j)rice  for  the 
Ojtening  Auction  or  (Hosing  Aitction.  if 
there  is  <!t  letist  one  limit  order  on  t!ither 
the  (lontinuous  Book  or  the  Auction 
Book.  Where  there  is  either  no  NBBO  for 
till!  secitrity  or  no  limit  orders  on  the 
('.ontinuous  Book  anti  the  Auction  Book, 
the  Exchange  would  u.se  the  Final  l.iist 
Sale  Eligible  Trade  as  the  auction  jtrice 
for  an  Ojtening  Auction  or  (’.losing 
Auction. 

C.  Limitation  on  Information  Pnblishad 
in  Connoction  With  IPO  and  Halt 
Auction  Data 

The  Exchange  has  also  jtrojtosetl  to 
itmenil  BATS  Rule  11.23(d)(2)(A) 
(Publication  of  B.ATS  Auction 
Information)  in  two  ways.  First,  the 
Exchange  has  jtrojio.sed  to  chtrifv  that 
BATS  Rule  11.23(d)(2)(A)  ajtjtlies  to  IPO 
Auctions  as  well  its  Halt  Auctions. 
.Second,  the  Exchange  h;is  juojtosed  to 
amend  BA'l’.S  Rule  11. 23(d)(2)(A)  to 
jtrovitle  th.it  the  lyxch.inge  will  only 
disseminate  the  lesser  of  the  Reference 
Buy  .Shares  ;ind  the  Referttnce  .Sell 
.Shiires,"’  rather  th.m  di.sseminate  both 
jtieces  of  information,  in  auction 
information  messages  sent  through 
BAT.S  Data  Feed.'^  The  Exchange  has 
rejire.sented  that  this  jtrojtosal  is 
designed  to  jtrevent  market  jiarticijiants 
from  jKtssihly  gaming  an  IPO  or  Halt 
Auction.'"  .Sjtecifically,  the  Exchange  is 
concerned  that  the  disstimination  of 
both  Reference  Buy  .Shares  and 
Reference  .Sell  .Share  information  could 
allow  a  market  jtarticijtant  to  di.scern  the 
exact  amount  of  liquidity  available  at  a 
given  j)rice  level  on  both  sides  of  the 
IPO  or  Halt  Auction  Book.'"  Because 
market  jicirticijiants  are  jtermitted  to 
enter  orders  in  IPO  and  Halt  Auctions 
iij)  until  the  auction  occurs,  the 
Exchange  believes  that  a  market 
jtarticipant  could  u.se  both  the  Reference 
Buy  .Shares  and  Reference  .Sell  .Shares  to 
j)otentially  mitnijtiilate  the  jjrice  of  the 
auction.-"  By  di.sseminating  only  the 
lesser  of  the  Reference  Biiv  .Shiires  ;md 

'■'li.A'I'.S  Ktil(!  I1.2;i(ii)(iaj  (l(!liii(!S  "Kirl(!i(!n(:(!  Huy 
.Shiints"  as  llu;  total  nmnl)(!i'  ol  slian’s  as.so(:ial(((l 
with  lniy-si(l(!  I'iligibh;  Auction  Orihtrs  that  arc 
|)nc(ul  ixpial  to  or  l(!ss  lliaii  llio  Kolonmct!  Pricic 

"'HA'I’.S  Kiilo  1 1.2;t(a)(21)  (l(!riii((s  "K(!r(M(Mic(!  .S(!ll 
.Shares"  as  th(!  total  numlxM'  ol  slianis  associated 
with  s(!ll-si(h!  I'iligihle  Auction  Orchas  that  are 
priced  (xpial  to  or  hiss  than  tin;  Kelerencc;  Pric(!. 

.SV’C Notice  sui>r<i  noli;  :t.  at  7(i  PK  7.'i4lil. 

'"Sfoid. 

id. 

.S(!(?  id. 


Reference  .Sell  .Shttres  associated  with 
IPO  atid  Halt  Auctions,  the  Exchange 
believes  that  a  market  jjarticijtant  would 
not  able  to  manijiithite  an  IPO  or  Ihilt 
Auction  hecatise  the  market  j)artit;ij);tnt 
woitlil  tiot  have  comjtlete  knowledge  of 
liijitidity  aviiihthle  on  both  sides  of  the 
iiuction  hook  simultaneously.-' 

D.  Market  Regular  Honrs  Orders 

The  lyxchange  hits  jtrojtosed  to  iimend 
Rule  T].23(a)(22)  to  jtrovide  that  any 
unexeciited  jtortion  of  a  market  Regiihtr 
Hours  Only  (“RHO”)  order  is 
immediately  cancelled  following  any 
Exchange  Auction  in  which  it  was 
eligihle  to  jjarticijiate.--  The  Exchange 
stated  that  this  jtrojtosed  rule  change 
would  clarify  that  a  market  RHO  order 
would  either  execute  or  he  cancelled, 
which  the  Exchange  believes  would  he 
consistent  with  the  behavior  of  all  other 
market  orders  entered  on  the 


III.  Discussion 

After  careful  considenition  of  the 
j)roj)o.sed  rule  change,  the  (ktinmission 
finds  thiit  the  jtrojtosal  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  iind  regulations  thereunder 
aj)j)licahle  to  a  natioiiiil  securities 
exchange.-''  The  Oommission  believes 
thiit  the  jtrojtosed  rule  change  is 
consistent  with  .Section  (ifh)  of  the  Act, 
in  general,  and  .Section  ()(h)(.'))  of  the 
Act.  in  jtiirticiilar,  in  thiit  it  is  designed 
to  jtromote  just  iind  eqiiitiihle  jtrincijiles 
of  trade,  to  foster  coojteration  and 
coordination  with  jtersons  engaged  in 
regulating,  clearing,  .settling,  jtroce.ssing 
information  with  resjtect  to,  and 
fac.ilitating  tran.sactions  in  securities,  to 
remove  imjjediments  to  and  jterfect  the 
mechanism  of  a  free  and  ojten  market 
and  a  iiiitional  market  svstem,  and,  in 


.SV’u  N(ili<;(!  Nu/jni  iiotu  :t.  ill  7(i  FR  7.S4()1.  Tlu; 
Fx(;luui';(!  luiliis  such  j>iiniiii}t  cuncerns  do  not  exist 
in  Iho  Opening  .Auctions  iind  Closing  Auctions  lor 
two  reiisons.  First,  the  Fxchiinge  represents  Ihiil 
iiuction  inlorniiitioii  niessiiges  lor  Opening  Auctions 
iind  Closing  .Auctions  do  not  provide  complete 
inioriniition  iihoiit  the  iiuclions  as  such  messages  do 
not  include  inlbrmalion  reialiiig  to  the  Continuous 
Rook.  .Second,  inlormalion  messages  Ibr  Opening 
.Auctions  and  Closing  .Auctions  are  not 
disseminated  uiitii  two  minutes  and  live  minutes 
jirior  to  the  auction,  respectlullv.  at  which  point 
market  participants  iire  prohihiled  Irom  modilving 
or  canceling  anv  Idigihle  Auction  Orders  entered  in 
the  Auction  Hook. 

--.SV’c  Notice  sii/;ir/  note  It.  at  77  F'R  at  7.')4lil). 
H.AT.S  Rule  1 1.2.'l(ii)(22)  delines  a  RIIO  order  as  a 
HA'I'.S  order  lhal  is  designated  lor  execution  only 
during  Regular  Trading  Hours,  which  includes  the 
Opening  Auction,  the  Closing  .Auction,  and  IPO/ 

I  hill  .Auctions. 

.See  Notice  supra  note  it,  at  77  h'R  at  7.A4(il). 

In  approving  this  propo.sed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  eliiciency.  competition,  and  capital 
lormation.  Sen  l.'i  li..S.C.  78c(l'). 


i 


TIWB*- 


^rwr- 


" m— '^TP>-v;tv 


Federal  Register/ Vol.  78,  No.  25 / Wednesday,  February  G,  201 3 /Notices 


geiKaal,  to  protect  investors  and  the 
public  interest. 

'I’he  Cioinmission  helievcis  tliat  tlie 
pro])o.sed  clianges  to  the  Collar  Price 
Range  definition  are  consistent  with 
.Section  (i(h)(.5)  of  the  Act.  The  lixchange 
notes  that  (1)  this  propo.sed  changt; 
])rovides  greater  transparency  and 
certainty  in  Exchange  Auctions  by 
reducing  the  possibility  that  an  auction 
would  occur  at  a  pritx;  that  would 
(|nalify  as  clearly  erroneous  and 
cancelled  under  the  Exchange's  rules 
and  (2)  by  narrowing  the  Collar  Prica; 
Range,  the  ])roi)osed  ride  change  will 
help  limit  the  volatility  in  auction 
jirices.  The  Commission  notes  that  the 
])ro])o.sed  changes  to  the  definition  of 
the  (iollar  Price  Range  are  based  on  the 
mnnerical  guidelines  for  clearly 
erroneous  executions  under  BAT.S  Rule 
11.17(c)(1).  For  these  reasons,  the 
Commi.ssion  believes  that  the  proposed 
changes  to  the  Collar  Price  Range 
definition  are  consistent  with  the  Act. 

The  Commission  believes  that  the 
pro])o.sed  changes  to  how  the  Exchange 
determines  the  auction  ])rice  are 
consistent  with  .Section  (>(1))(.5)  of  the 
Act.  The  Exchanges  notes  that  the 
jiroposed  changes  regarding  when  the 
i’ixchange  will  use  a  default  price  would 
aid  in  ])rice  di.scoverv  and  help  to 
])revent  erroneous  executions  by 
ensuring  that  a  single  limit  order  on  one 
side  of  an  auction  that  might  not 
particijiate  in  the  Exchange  Auction 
cannot  on  its  own  determine  the  auction 
price.  In  addition,  the  Exchange  notes 
that  revisions  to  the  diifanlt  ])rice  for 
Opening  Auctions  and  (ilosing  Auctions 
would  also  aid  in  price  discovery  and 
help  to  reduce  the  likelihood  of 
executions  in  auctions  occurring  at 
prices  out  of  line  with  existing  market 
conditions.  For  these  reasons,  the 
Commi.ssion  believes  that  these 
])roposed  changes  are  consistent  with 
the  Act. 

The  Commission  also  believes  that  the 
propo.sal  to  di.sseminate  only  the  le.sser 
of  the  Reference  Buy  .Shares  and  the 
Reference  .Sell  Shares  in  auction 
information  messages  for  IPO  and  Halt 
Auctions  is  consistent  with  .Section 
(i(b)(.5)  of  the  Act.  The  Exchange  has 
represented  that  this  proiiosal  is 
designed  to  ])revent  market  particijiants 
from  possibly  gaming  an  IPO  or  Halt 
Auction,  as  it  would  hinder  a  market 
partici])ant  from  being  able  to  di.scern 
the  exact  amount  of  li(|niditv  available 
at  a  given  jirice  level  on  both  sides  of 
the  IPO  or  Hall  Auction  Book.  In  this 
way,  the  Exchange  believes  that  the 
proposal  should  make  it  more  difficult 
for  a  market  participant  to  use  auction 
information  to  manipulate  an  IPO  or 
Halt  auction.  For  this  reason,  the 


Commi.ssion  believes  that  the  jiroposed 
rule  change  is  consistent  with  the  Act. 

Finally,  the  (iommission  believes  that 
the  ])ropo.seil  change  to  ])rovide  that  anv 
unexecuted  portion  of  a  market  RHO 
order  is  immediately  cancelled 
following  any  Exchange  Auction  in 
which  it  was  eligible  to  participate 
should  clarify  the  o])eration  of  market 
RHO  Auction  Orders,  as  noted  by  the 
Exchange.  As  such,  the  (iommi.ssion 
believes  this  jiropo.sed  change  is  also 
consistent  with  the  Exchange  Act. 

IV.  Cionclusion 

It  is  tlunvfore  onhued,  |)ursuant  to 
.Section  19(1))(2)  of  the  Act,-'’  that  the 
jiroposed  rule  change  (SR-BATS-2n  i2- 
048)  he,  and  hereby  is,  approved. 

I'Or  till!  ("oinmission.  by  tin;  Division  of 
'I'rading  and  Markets,  pursuant  to  delegated 
antlioritv.-*’ 

Kevin  M.  O'Neil, 

I)(!l)iilyS  ecre  tary. 

IKK  Doc.  20i:t-()2r).'j(i  Filed  K:4.S  ain| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68776;  File  No.  SR- 
NYSEArca-2013-05] 

Self-Regulatory  Organizations;  NYSE 
Area,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  To  Amend  the  NYSE  Area 
Options  Fee  Schedule  To  Change  the 
Monthly  Cost  for  Option  Trading 
Permits 

laniiarv  31 . 2t)13. 

Pursuant  to  Suction  lt)(h)(1) '  of  thu 
Sucuritius  Exchangu  Act  of  l‘)34  (thu 
“Act")  -  and  Rulu  19h-4  thuruundur.* 
noticu  is  huruby  givun  that,  on  Januarv 
22,  2013,  NY.SE  Area,  Inc.  (thu 
“Exchangu"  or  “NY.SE  Area")  filud  with 
thu  .Sucuritius  and  Exchiingu 
Commission  (thu  “Commi.ssion")  thu 
pro])o.sud  rulu  changu  as  duscribud  in 
hums  I,  11,  and  III  hulow,  which  hums 
havu  huun  jnujiarud  by  thu  .sulf- 
rugulatorv  organization.  Thu 
(iommission  is  jmhlishing  this  noticu  to 
solicit  communts  on  thu  proposud  rulu 
changu  from  inturustud  jiursons. 

I.  Sulf-Rugulatory  Organization’s 
Statuinunt  of  the  Terms  of  the  Siibslanf;e 
of  the  Proposed  Rule  (ihange 

Thu  Exchangu  projiosus  to  amund  thu 
NY.SE  Area  Ojitions  Fuu  Schudulu  (“Fuu 

l.S  ll..S.{;.  7«s(l))(2). 

17  CFK  2(Hl.:ui-a(a)(12). 

‘  l.S  7H,S(1))(1). 

-  Ui  ll..S.(:.  78ii. 

'  17  CFK  240.1<ll)-4. 


.Schudulu")  to  changu  thu  monthly  cost 
for  Ojition  Trading  Purmits  (“OTPs"). 

Thu  tuxt  of  thu  jiroposud  rulu  chaugu  is 
available  on  thu  Exchangu's  Wuh  situ  at 
innv.nv.su.com,  at  thu  principal  office  of 
thu  Exchangu.  and  at  thu  (iommission's 
Public  Rufuruncu  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
.Statutory  Basis  for,  the  Proposed  Rule 
Cihange 

III  its  filing  with  thu  (Commission,  thu 
.sulf-rugnlatory  organization  included 
statumunts  concurniug  thu  purpose  of. 
and  basis  for,  thu  jiroposud  rulu  changu 
and  di.scus.sud  any  communts  it  rucuivud 
on  thu  projiosud  rulu  changu.  Thu  tuxt 
of  those  statumunts  may  he  uxaminud  at 
thu  places  specified  in  Item  IV  hulow. 

The  Exchangu  has  prepared  summarius, 
.set  forth  in  suctions  A.  B,  and  C  hulow, 
of  thu  most  significant  jiarts  of  such 
statumunts. 

/\.  SnIf-Bngul(iioiv  Organi/.dt ion's 
Stdtenwnt  ol  the  Pnrposo  of.  and 
Stdtdtorv  Basis  for,  tho  Proposod  Bala 
(ihon^o 

1.  Purpose 

Thu  Exchangu  iirojiosus  to  amund  its 
Fuu  .Schudulu  to  chaugu  thu  mouthlv 
cost  for  OTPs.  Thu  Exchangu  pro])osus 
to  make  thu  changu  operative  on 
February  1, 2013. 

Thu  Exchange  ruiiuirus  that  a  Market 
Maker  havu  an  OTP  in  order  to  operate 
on  thu  Exchangu.  For  uluctronic  Market 
Making,  a  Market  Maker  must  havu  four 
OTPs  in  order  to  submit  uluctronic 
ijuotations  in  every  cla.ss  on  thu 
Exchangu.  These  four  Market  Maker 
OTPs  also  permit  thu  firm  to  havu  at 
least  one  trader  on  thu  Floor  of  thu 
Mxchangu  as  a  Floor-based  ojiun  outcry 
Market  Maker.  However,  thu  manner  in 
which  those  CTfPs  are  assigned  to 
individual  traders  may  reduce  thu 
purmissihlu  numhur  of  issues  in  which 
electronic  c]uotu.s  are  assigned.  For 
instance,  two  associated  Market  Makers 
may  assign  OTP  1. 2.  and  3  to  trader  A, 
while  the  fourth  is  assigned  to  trader  B. 
Trader  A  mav  now  only  stream  ipiotus 
uluctronicallv  in  7.50  issues,  while  trader 
B  mav  submit  quotes  electronically  in 
100  issues.  To  retain  thu  appointment  in 
more  than  750  issues,  all  four  OTPs 
must  be  in  thu  same  name,  and  to  havu 
an  additional  individual  Market  Maker 
on  thu  Floor,  a  fifth  OTP  must  be 
acipiirud. 

To  remain  comjiutitivu  in  fixed  feus 
among  exchanges  with  trading  floors, 
thu  Exchangu  is  j)ro])osing  to  reduce  thu 
cost  of  additional  Market  Maker  OTPs 
beyond  thu  minimum  of  four  that  are 
ru(|uired  to  submit  uluctronic  (|uotations 
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in  all  i.ssues  listed  on  the  Exchange. 
Accordingly,  while  the  existing  lee  of 
.S4.(M)()  per  OTl’  ])er  month  would 
continue  to  aj)j)ly  to  a  Market  Maker 
firm  that  has  hi’twecm  one  and  four 
Market  Mak(M'  OTPs,  the  Exciiange 
|)ropose.s  that  the  monthly  ()  I’P  lee  for 
Marked  Maker  firms  with  more  than  four 
O  TPs  1)(!  reduced  from  .S2. ()()()  per  month 
to  .Si  .OOt)  j)er  month  for  (iach  additional 
Marked  Make;r  OTP.  As  elesea  iheul  ahewe. 
eeach  aelditieenal  Market  Makeu' OTP 
weudel  permit  a  Miirked  Maker  firm, 
which  alre;aely  has  the:  ability  te:  make 
ele;edre)nic  markeds  in  every  edass  on  the 
Fxe;h;mge.  te)  have  an  aelelitie)nal  traeler 
e)n  the  Fle)or  e)f  the  Exchange  as  an  open 
e)ute:ry  Marked  Maker. 

The  pre)pe).se:d  e;hanges  are:  not 
e)the:rwise  inteneleel  to  aelelress  any  edher 
problem,  ami  the  Exchange  is  ne)t  aware: 
e)f  any  significant  preiblem  that  the 
affe:(de:el  marked  ])articipants  we)ulel  have: 
in  e:e)m])tying  with  the:  j)ropose:d 
e:h:mge:.s. 

2.  .Statutory  Basis 

The:  Exchange:  l)e:lie:ve:s  that  the: 
pre)|)e)seet  rule  ediange  is  e:onsistent  with 
.See:tie)n  ()(h)  e)f  the:  Aed.-*  in  ge:ne:ral.  anel 
.Se:e;tie)n  (i(l))(4)  e)f  the:  Aed."'  in  |)ai tieudar. 
in  that  it  is  ele:signeei  te:  preeviele  fe)r  the: 
e:e)uital)le  alle)e;atie)n  of  re:ase)nal)le:  elne:s. 
fe:e:s.  anel  edher  ednirges  ameeng  its 
members  anel  e)ther  j)erse)ns  using  its 
facilities.  The:  Exchange:  believes  that 
the:  pre)|)e)se;el  rule:  eihange:  is  re:ase)nahle 
l)e:e;au.se  it  will  re:sidl  in  e;e).st  savings  fe)r 
members  with  more  than  ie)ur  Marke:t 
Marke:r  O  TPs,  beewering  the:  ce).st  fe)r 
Market  Milker  firms  to  aexpiire 
iielelitieinal  OTPs  re:lateei  tei  their  Marke:t 
Make:r  aedivity  may  allow  them  to  price: 
their  se:rvices  at  a  level  that  will  i:nahle 
them  te)  attraed  higher  levels  of  volume 
te)  the  Exchange,  which  will  enhanex: 
liepiidity  iind  i)rice  eli.si:overy  on  the 
Exchange  to  the:  l)ene:fit  of  investors.  The: 
Exchange:  l)e:lie:ve:s  that  the  j)ropo.sal 
ce)nstitute:s  an  i:epiital)le:  aliocatie)n  of 
fe:e:s,  as  all  similarly  situate:d  member 
e)rganizatie)ns  will  be  sul)je:ct  tei  the  .same 
re:duceel  fe:e  struedure:  anel  access  to  the 
lixchange’s  marked  is  offe:reet  on  fair  and 
non-elise:riminate)ry  te:rms.  In  aeldition, 
for  the  re:a.se)ns  st<ite:d  above,  the 
proj)e)se:el  changes  iire  neit  ele:signed  to 
])e:rmit  unfair  discrimination  between 
memt)e:rs  t)e:e:ause  all  me:mhe:rs  will  be: 
chargee!  the:  .same:  fe:e  ame)unt  feir  e:ae;h 
aelelitieenal  Market  Maker  OTP  l)e:yond 
the  initial  four  OTPs. 

Finally,  the:  Exchange  note:s  that  it 
operate:s  in  a  highly  ceempeditive:  marked 
in  which  market  ])artici|)ant.s  can 
re:aeiily  favor  ce)mj)e:ting  venues.  In  such 

•  l.S  II-.S.C.  7«l(l)). 
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an  e:nvire)nme:nt.  the:  Exediange  must 
ceentinuallv  re:vie:w,  anel  e:e)nsieler 
aeljnsting.  its  fe:e:.s  anel  e:re:elits  te)  rem.iin 
ce)mpe:titive:  with  e)the:r  exe;himge:s.  Fe)r 
the:  re:ase)ns  ele:se:rihe;el  aheeve.  the 
Exediange:  l)e:lie:ve:s  that  the:  |)re)pe)se:el 
rede:  ediange  re:fle:eds  this  exmipeditive: 
e:nvire)nme:nt. 

R  ()r<>iniiyAition's 

StatciiKnil  on  liuidon  on  C'jOinpotition 

The:  Exediange:  ele)e:s  ned  l)e:lieve  that 
the:  pre)])ose:el  rule:  eduinge  will  impeise: 
anv  hurelen  em  e'.emijietitiein  that  is  ne)t 
ne:e:e:s.sarv  eir  appreipriate:  in  iinthe:rane:e: 
of  the:  ])ur|)e)se:s  e)f  the:  Aed.  The: 
preipeiseel  rede  ediange:  will  reelnex:  e:aedi 
aelelitiemal  Marked  Maker  Ol’P  te)  .SI. ()()() 
fremi  S2. ()()().  residting  in  a  exist  siivings 
te)  members  who  alre:aely  have:  nieire:  than 
femr  Marked  Marker  O'lTs.  In  aelelition, 
the:  preipei.sal  will  reeluex:  a  peitential 
ex)st-ba.se:el  harrle:r  feir  firms  that  elo  neit 
have:  ineire:  tliiin  four  Marke:t  Maker 
O'l’Ps  as  the:ir  exi.sts  feir  any  iielelitieinal 
Marked  Maker  OTPs  will  he:  re:eluex:el  by 
e)ne:-half.  As  a  re:sult,  the:  Exediange:  eleies 
neit  heilieve:  that  the:  pre)pe)se:el  rule: 
ediange:  will  |)laex:  an  unreaseniiihle 
l)urele:n  ein  exirrent  eir  pre)spe:edive: 
nie:nihe:r.s  be:e;anse:  fe:e:s  feir  iielelitieinal 
Marked  Maker  OTPs  heyeinel  four  will  be: 
uniformlv  re:ehiex:el  aexeiss  all  memhers 
(exirre:nt  iiiiel  i)re)S|ie:edive:)  anel  apply  in 
a  nein-elisex'iniinatorv  niimner. 

C.  Salf-Ifn^nlatoiY  Oignni/.otion's 
Stntoinnnt  on  (A)nnn(;nis  on  iho 
Pi'oposod  Ihilo  TVie/nge;  Hnenivod  Prom 
Mmnhors,  Porticipants,  or  Otimrs 

Nei  written  eximments  we:re  soliedteel 
eir  re:ex:iveel  with  re:spe:ed  tei  the  jire)])ose:el 
rule:  ediange. 

III.  Date  of  EITeediveness  of  the: 

Preipeiseel  Rule  F.hange  anel  Timing  for 
(ximmissiein  Action 

The  foregoing  rule  ediange:  is  e:ffe:edive 
ujieiii  filing  jiursuiint  tei  .Seiediein 
19(b)(3)(A)'’  of  the:  Aed  anel 
suliparagraph  (f)(2)  of  Rule:  19li-4  ^ 
lhe:re:unele:r,  l)e:e:ause  it  establi.sheis  a  elue, 
lee.  eir  eitheir  ediarge  imjio.seel  liv  NYSE 
Arexi. 

At  any  time  within  (lO  elavs  eif  the: 
filing  eif  suedi  prope)se:el  rule:  ediiinge,  the 
(ximmission  summarily  may 
temporarily  suspe:nel  suedi  rule:  ediange:  if 
it  appe:ars  to  the  (ximmissiein  that  suedi 
aedioii  is  neexissarv  or  appreipriate:  in  the: 
puhlie;  inte:re:.st,  for  the:  proti:idion  eif 
investeirs.  eir  edherwise:  in  fnrtheranex:  eif 
the  purjieiseis  of  the:  Aed.  If  the: 
Ceimmissiein  take:s  siiedi  aediem.  the 
(ximmissiein  .shall  in.stitute  jiroexieelings 

'■  15  7»s(li)(:i)(A). 
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iineler  .Seedion  19(h)(2)(B)**  eif  the  Aed  tei 
eleterniine:  whether  the  preipeiseel  rule 
ediange:  shoulel  he  appreiveel  eir 
disa|)])rove:el. 

IVb  Solicitation  of  (ximnients 

Interested  ])e:rse)ns  are:  inviteel  to 
submit  writte:n  elata.  vie:ws.  anel 
argnments  ex)ne;e:rning  the:  feire:ge)ing. 
inediieling  whether  the:  preipeiseel  rule 
ediange:  is  exinsi.stenl  with  the  Aed. 
(ximnients  may  be:  suhmitteel  by  any  of 
the:  following  methods: 

Eincironic  ('.onnmmts 

•  Use  the:  (ximmissieiiTs  Internet 
e:oninie:nt  feiriii  (hit})://\\’\v\v.so(:.}>ov/ 
rnlos/sro.shtinl)'.  or 

•  .Senel  an  email  tei  rnlo- 
(:oinnmnts@sn(:.}’ov.  Please:  inchiele:  File: 
Nnniher  .SR-NY.SEArca-2()l  3-0.5  ein  the: 
subje:e:t  line. 

Paper  (jonnnents 

•  .Senel  jiaper  e:eininients  in  trijilicate 
tei  Elizabeth  M.  Miirphv,  .See;re:tarv, 
.Se:e;uritie:s  anel  Exe:haiige:  (ximmission. 
100  F  Streiet  NE..  W.isliingtem.  DC 
20549-1090. 

All  submissions  .sheiiilel  refer  tei  File 
Numher  .SR-NY.SEAre;a-201 3-05.  'I’liis 
file:  nninber  shoulel  be:  ine:hiele:il  em  the: 
sul)je:e;t  line:  if  e:mail  is  use:el.  d'o  help  the: 
(ximmissiein  jirocess  anel  review  vour 
e;omnie:nts  ineire  e:ffie;ie:ntly.  ])le:ase:  u.se 
einly  eine;  meithoel.  The:  (ximmission  will 
post  all  eximments  ein  the:  (ximmissiein's 
interned  \Ve:h  site:  [ht1j)://\v\\’\v.sec.^ov/ 
rnles/sro.shtinl).  (x)pie:s  of  the 
snhmi.ssiein.  all  suliseejuent 
ame:nelme:nts.  all  written  state:me:nts 
with  re:spe:e;t  tei  the:  ])re)]ie)seel  ride 
change:  that  are:  fileel  with  the: 
(ximmissiein.  anel  all  written 
e;e)nnnunie:atie)ns  relating  tei  the: 
preipeiseel  rule:  e:hange  betwi:en  the: 
(ximmission  anel  any  ]ie:rse)n,  either  than 
thei.se:  that  may  be:  withheld  freim  the: 
|inblie;  in  aex:e)relane:e:  with  the 
preivisieins  eif  5  IJ..S.C.  552.  will  he: 
available  for  \Ve:b  site  viewing  anel 
]irinting  in  the:  (ximmission’s  Puhlie: 
Re:fe:re:ne:e:  Reiom,  100  F  .Stre:e:t  NE.. 
Wa.shington,  DC  2054t),  em  e)ffie:ial 
bnsine:ss  days  be:twe:e:n  the:  heiurs  eif 
10:00  a.m.  anel  3:00  |i.m.  Ceipieis  of  sne:h 
filing  alsei  will  he:  available:  for 
inspee:tion  anel  exiiiving  at  the  ])rine:i]ial 
office:  of  the:  Exe:hange:.  All  comments 
ri:e:eivi:el  will  he  peisteel  witheiut  ediange; 
the:  Commissiein  eloe:s  neit  eielit  ]ie:rse)nal 
ielentifying  infeirmatiein  from 
submissions.  Yeiu  shoulel  submit  einly 
infeirmatiein  that  you  wish  tei  make: 
available  ])uhlie;ly.  All  suhmissieins 
shoulel  refer  to  File:  Numbe:r  .SR- 
NY.SEAre:a-201 3-05,  anel  shoulel  he 

"15  ll..s.e:.  7Hs(l))(2)(B). 
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suhniittcul  on  or  before  Febriiarv  27, 
2013. 

for  llu!  (^oininissioii.  l)y  llu;  Itix  ision  of 
Trading  and  Mark(!ts.  pursuant  to  delegated 
authority.” 

Kevin  M.  O’Neill, 
l)(-])ulv  Sccralarv. 

|1'K  Doc.  2()i:t-()2.'j,'‘».')  I'iled  2-.'j-t:t:  HM."}  iiin| 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68781;  File  No.  SR-BOX- 
2013-03] 

Self-Regulatory  Organizations;  BOX 
Options  Exchange  LLC;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
a  Proposal  To  Amend  Rule  5050(c)  to 
Permit  the  Exchange  to  List  Additional 
Strike  Prices  Until  the  Close  of  Trading 
on  the  Second  Business  Day  Prior  to 
Monthly  Expiration  in  Unusual  Market 
Conditions 

lannary  .31.  21)13. 

I’lirsuant  In  Soction  19(1))(1)  of  llu; 
Seciiritios  Excliango  Act  of  l‘)34 
(“Act”)  '  and  Rule  inl)-4  thorcundor,^ 
nolico  is  lioroby  given  that,  on  laniiary 
18,  2013,  box  Options  Excliango  LL(] 
(the  “Excliango”)  filed  with  the 
Securities  and  Exchange  (ioininission 
(“Ciominission”)  tlie  proposed  rule 
change  as  descrihiul  in  Items  I  and  II 
lielow,  which  Items  have  been  prejiared 
by  the  Exchange.  The  Oommission  is 
publishing  this  notice  to  solicit 
comments  on  the  ])ro])osed  rule  change 
from  interested  iiersons. 

I.  Self- Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  C^hange 

'fhe  Exchange  proposes  to  amend 
BOX  Rule  505()(c)  to  permit  the 
Exchange  to  list  additional  .strike  prices 
until  the  clo.se  of  trading  on  the  second 
business  day  prior  to  monthly 
expiration  in  the  event  of  unusual 
market  conditions.  The  text  of  the 
])roposed  rule  change  is  available  from 
the  principal  office  of  the  Exchange,  at 
the  Commission's  Public  Reference 
Room  and  also  on  the  Exchange’s 
Internet  Web  site  at  http:// 
l)()X(:x(:h  a  nge.com . 

II.  Self-Regulatory  Organization’s 
.Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
C.hange 

In  its  filing  with  the  Commission,  the 
ICxchange  included  statements 


”17  CFK  20().3()-3(ii)(12). 
'  l.s  U..S.(;.  7»s(b)(l). 
-17(:FR24().1!)1)-4. 


concerning  the  ])urpose  of  and  basis  for 
tlie  propo.sed  rule  change  and  discn.ssed 
any  comments  it  received  on  the 
propo.sed  rule  change.  The  text  ofthe.se 
statements  may  he  examined  at  the 
places  sjKuhfied  in  Item  IV  hedow.  The 
Exchange  has  |)re])are(l  summaries,  .set 
forth  in  .Scjctiiins  A,  B,  and  C  below,  of 
the  most  significant  asjiect.s  of  such 
statements. 

/\.  Sclf-Rcp^uhitorv  ()ip,(tni'/.(itiou's 
Stcitcnwnt  o!  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Bale 
Change 

1.  Purjio.se 

The  Exchange  pro|io.se.s  to  amend 
BOX  Rule  .5().5()(c)  to  permit  the 
Exchange  to  list  additional  strike  prices 
until  the  close  of  trading  on  the  .second 
business  day  prior  to  monthlv 
exjiiration  in  the  event  of  unusual 
market  conditions.  This  is  a  competitive 
filing  that  is  ha.sed  on  ])ro|)o.sals  recentlv 
submitted  bv  NY.SE  MKT  EEC 
(“MKT”),'*  NY.SE  Area,  Inc.  (“Area”),-* 
the  International  .Securities  Exchange, 
EEC  (“ESE”),'’  and  the  Chicago  Board 
()])tion.s  Exchange.  Inc.  (“CBOE”).'* 

BOX  Rule  50.50  currently  jierinits  the 
Exchange  to  open  additional  series  of 
options  on  individual  stocks  and 
exchange-traded  funds  (ETEs)  until  the 
beginning  of  the  month  in  which  the 
option  ex])ire.s  or  until  five  hnsine.ss 
(lays  ])rior  to  ex])iration  if  nnnsual 
market  conditions  exist. ^  Ojitions 
market  jiarticipants  generally  jirefer  to 
focus  their  trading  in  strike  jirices  that 
immediately  surround  the  jirice  of  the 
underlying  security.  However,  if  the 
jn  ice  of  the  underlying  stock  moves 
significantly,  there  may  be  a  market 
need  for  additional  strike  prices  to 
adeejuately  account  for  market 
participants  risk  management  needs  in  a 
stock.  In  these  situations,  the  Exchange 
has  the  ability  to  add  additional  series 
at  strike  prices  that  are  better  tailored  to 
the  risk  management  needs  of  market 
])articij)ants.“  The  Exchange  may  make 
the  determination  to  open  additional 


.Socuritios  Kxclianj'c!  Act  Kcloasc  No.  (iH4(i() 
(ni!C(!inl)(!r  Ui.  2012).  77  FK  7(il4.''j  (llocoinlMir  20. 
2012)  (Orcli!!'  A|)|)ro\  in{;  .SK-  NY.SFMKT-20]  2-4 1 ). 

••  .Socurilios  I'Ncliaii};!!  Act  K(!l(!asc!  No.  0K40I 
(l)(!C(;nil)or  IH.  2012).  77  I'K  701.')5  (l)oc(!nil)i!i'  20. 
2012)  (OnliM'  Approving  .SK-  NY.SFiAKt  ;A-20  12-04). 

'  .S’cc  .Sociiritios  I'ixcliango  Act  Kctlriaso  No. 08401 
(l)(!C(!nil)t!r  20.  2012).  77  FK  70334  (DociMnlx!!' 27. 
2012)  {.SK-l.Si;-2012-101)  (Notice  ot  Filing  and 
Innniuliato  liiroclivcnnss). 

'■  .SV.'(.‘ .Siicnritios  Ivxcliangt!  Act  Kcdcxisi!  No.OKOOO 
(lannary  0.  2013)  (.SK-(;iK)i;-20t2-131),  78  FK  300.3 
(lannary  1.3.  2013)  (Notice  ot  Filing  and  Innnialiate 
liliectiveness). 

^.S’ee  IJOX  Kide  .30.30(c).  'Until  tin;  tilth  hnsiiuvs.s 
day  prior'  generally  means  up  llirongh  the  mid  ot 
the  day  on  the  Friday  otlhe  weelc  prior  to 
expiration  week. 

».S’ee  ItOX  Knie  50.30. 


.series  for  trading  when  the  Exchange 
deems  it  neces.sary  to  maintain  an 
orderly  market,  to  meet  customer 
demand,  or  when  certain  price 
movements  take  place  in  the  underlying 
market.”  If  tin;  market  mted  occurs  prior 
to  five  business  days  prior  to  expiration, 
then  the  market  particijiants  mav  have 
access  to  an  ojition  contract  that  is  more 
tailored  to  the  movement  in  the 
underlying  stock."’  However,  if  the 
market  need  to  manage  risk  due  to 
unusual  market  conditions  comes  to 
light  anytime  from  five  to  two  days  jirior 
to  exjiiration,  then  market  jiarticipants 
are  left  without  a  contract  that  is 
tailored  to  manage  their  risk.' ' 

The  Exchange  proposes  to  permit  the 
listing  of  additional  .strikes  until  the 
clo.se  of  trading  on  the  second  business 
day  prior  to  expiration  in  unusual 
market  conditions.  Since  exj)iration  of 
the  monthly  contract  is  on  a  Satnrdav, 
the  close  of  trading  on  the  .second 
business  day  will  typically  fall  on  a 
Thursday.  However,  in  the  cases  where 
Friday  is  a  holidtiy  during  which  the 
Exch.mge  is  closed,  the  close  of  trading 
on  the  second  hnsine.ss  dav  will  occur 
on  a  Wednesday.  The  Exchange  will 
continue  to  make  the  determination  to 
o])en  additional  series  for  trading  when 
the  Exchange  deems  it  nece.ssary  to 
maintain  an  orderly  market,  to  meet 
customer  demand,  or  when  certain  ])rice 
movements  take  place  in  the  underlying 
market.  The  proposed  change  will 
jn'ovide  an  additional  four  days  to  the 
Exchange  to  gauge  market  impact  of  the 
underlying  stock  and  to  react  to  any 
market  conditions  that  would  render 
additional  .series  prior  to  expiration 
beneficial  to  market  participants.  The 
Exchange  believes  that  the  impact  on 
the  market  from  the  proposed  change 
will  he  very  minimal  for  market 
])articipant.s,  however  it  will  be 
extremely  beneficial  in  that  minority  of 
situations  where  unusual  market 
conditions  dictate  immediately  prior  to 
expiration.  The  i)ropo.sal  would  .slmi)ly 
allow  partieijjants  to  adju.st  their  risk 
exposure  in  narrow  situations  when  an 
unusual  market  event  occurred  on 
trading  days  2,  3,  4,  5  prior  to 
expiration. 

This  proposal  does  not  raise  any 
capacity  concerns  on  the  Exchange, 
h(!cause  the  changes  have  no  material 


''.Sec  KOX  Knl(!  .30,30(1;). 

Id. 

' '  Wliilo  lliivsi!  situiitidiis  an;  rtilalivcilv  ran!.  Ilic 
I'Nchaiii’o  rt!|)r(!S(!iits  that  approximaltilv  two  liinos 
a  iiionlli  thi!n!  is  a  li!^iliniat(!  iii!t!(l  to  add  additional 
.strikiis  closor  to  oxpiration  than  tin:  livo  hnsinoss 
day  limitation  pnrmits.  du(!  to  it  hoinf*  nociissarv  to 
maint.dn  an  ordorly  markot.  to  imi(!t  custonnir 
doniiind.  or  wlnin  cortain  pri(:(!  niov(!m(!nts  takii 
pla(:(!  in  thn  undorlyin};  inark(!t. 
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diffonaice  in  impact  from  the  current 
rules.  'Die  Kxclumge  notes  the  jnojiosed 
change  allows  for  new  .strikes  that 
would  otherwise  he  permitted  to  add 
under  e.xisting  rules  either  on  the  fifth 
(lay  prior  or  immediatcdv  after 
(expiration.'-  A  strike  which  opens  two 
days  jnior  to  exj)iration  will  have 
minimal  impact  on  (|uoting,  as  it  adds 
two  series  out  of  hundreds  of  thousands, 
and  only  for  a  small  numh(!r  of  days.' * 
'rims,  any  additional  strikes  that  may  he 
added  under  the  proposed  change 
would  have  no  iiKiasurahle  effect  on 
.systems  capacitv. 

2.  Statutorv  Basis 

The  Exchange  believes  that  the 
proposal  is  consi.stent  with  the 
riupdrcanents  of  Section  (j(l))  of  the 
S(!curitie.s  Exchange  Act  of  1934  (the 
“Act”).''*  in  general,  and  Section  8(h)(4) 
of  the  Act,''’  in  particular,  in  that  it  is 
d(!.signe(l  to  previait  fraudident  and 
manipulative  acts  and  practic(!.s,  to 
promote  ju.st  and  (updtahle  principlijs  of 
trade,  to  fostcir  coopcaation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securitiijs,  to 
nanove  imixaliiiKaits  to  and  jaab’ct  the 
imalianism  of  a  free  and  open  mark(;t 
and  a  national  market  systian.  and.  in 
general  to  prot(!ct  inv(!.stors  and  the 
public  interest. 

The  Exchange  hidieves  that  ])roviding 
an  additional  four  davs  to  the  Exchange 
to  gauge  mark(!t  impact  and  to  naict  to 
anv  market  conditions  ])riorto 
(ixpiration  beneficial  will  njsult  in  a 
continuing  laaudit  to  investors  by  giving 
them  more  flexibility  to  clo.sely  tailor 
their  invc’stment  decisions  and  hedging 
decisions  jjrior  to  exj)iration.  The 
Exchange  akso  believcis  that  the 
additional  four  days  will  j)rovide  the 
investing  ])uhlic  and  other  market 
partici])ants  with  additional 
opportunities  to  hedge  their  investment 
thus  allowing  these  invci.stors  to  Ixitter 
manage  their  risk  exposure  with 
additional  in  the  monev  series.  While 
the  four  additional  days  may  generate 
additional  (juote  traffic,  the  Exchange 
does  not  believe  that  this  increased 
traffic  will  b(!come  unmanageable  since 
the  propo.sal  remains  limited  to  the 
narrow  situations  wluai  an  unusual 

'-Anv  ii(!\v  strikes  iiddi'd  uiidiu'  this  propo.siil 
would  ho.idded  in  a  inaninn' consistinit  with  llie 
ran^e  limitations  d(!s(:nl)(!d  in  liOX  Rule  50.at)(l)). 

'  ‘  In  th(!  cast?  ol  a  multi-stock  (went  wlieni 
nudtipio  stocks  mav  Ix!  snl)j(K:t  to  muisual  market 
conditions,  a  striki!  wliicli  opens  two  days  prior  to 
(txpiration  will  also  have  minimal  impact  on 
(pioting.  as  it  adds  two  s(!ri(!s  per  stock  out  ol 
Inmdriids  ol  thousands,  and  only  lor  a  small 
nuinIxT  ol  days. 

l.'i  U.S.C.  7Hl(h). 
l.'j  U-.S.C.  7«l(l))(4). 


market  event  occitrred  on  tniding  days 
2.  3.  4.  .5  |)rior  to  expinttion. 

B.  S(;If-Ih!}>ul(it()n'  Organ izat ion's 
Stataniont  on  Bnrdon  on  Ooinpatition 

The  Exchiingt!  dot’s  not  bttlieve  that 
the  ])roi)osed  t  itle  cluinge  will  impo.se 
ciny  burdttn  on  competition  not 
neces.sary  or  iippropriate  in  furthenmee 
of  the  pur|)os(!.s  of  the  Act.  In  this  regtird 
tmd  as  indicated  iibove.  the  fixchange 
notes  that  the  rule  change  is  being 
])ropo.sed  as  a  competitive  r(!.s|)onse  to 
filings  recently  suhmitttHl  by  MKT. 

Area,  ISE  and  CHOI’]  that  were  recently 
effective.'"  The  Exchange  helittves  this 
])ropo.sed  rule  change  is  necessary  to 
])ermit  fair  comj)etition  iimong  the 
options  exchanges  and  to  (tstablish 
uniform  rules  rttgarding  the  listing  of 
strike  prices. 

C.  Solf-Bogulatoiy  Organization’s 
Statoinant  on  Ooininfuits  on  tba 
Proposed  Bide  Change  deceived  From 
Meinhers,  Participants,  or  Others 

'I’he  Exchange  has  neither  solicited 
nor  receivitd  comments  on  the  ])ro])osed 
rule  chciuge. 

Ill.  Date  of  PilTecliveness  of  the 
Projiosed  Rule  (]hang(;  and  Timing  for 
(iommission  Action 

Becau.se  the  fori’going  |)ro])osed  rule 
changt!  does  not  sigidficantlv  affttet  the 
prot(K:tion  of  investors  or  the  ])ublic 
interest,  does  not  imjRtst!  any  sigidficiint 
burden  on  competition.  <md,  by  its 
titrins,  does  not  lutcome  o|K!rative  for  30 
days  from  the  date  on  which  it  was 
filed,  or  .such  shorter  lime  as  the 
(]ommis.sion  may  (htsignate,  it  has 
become  effective  pursuant  to  .Section 
19(b)(3)(A)  of  the  Act  and  Rule  19b- 
4(f)(())  thereunder."' 

The  Exchange  has  reijuested  that  the 
Commission  waive  the  30-day  o|)erative 
delay.  The  fiommission  believes  that 
waiver  of  the  opta  ative  dehiy  is 
consi.stent  with  the  prottiction  of 
invttstors  tind  the  j)nblic  interest 
beciiuse  the  pro])o.sal  is  substantially 
similar  to  those  of  other  exchanges  that 
have  been  apj)roved  by  tin;  Commission 
and  would  allow  the  Exchange,  also,  to 
add  additional  strikits  until  tlie  close  of 
tniding  on  the  sttcond  business  day  prior 
to  a  monthly  (txpiration  in  the  ev(tnt  of 

.s'u/uu.  notii.s  It.  4.  .S  niul  (i. 

'■  i.s  ii..s.(:.  7as(li)(:t)(A). 

"'17  CI'R  24l).1!)l)-4(l)((i).  In  nddition.  Kulu  Kll)- 
4(r)((i)(iii)  I'lxpunss  tliu  l•;x(:han••(!  to  gi\  (!  Ilut 
Commission  writliiii  noticu  ol  tliu  lixchmif^ct’s  intunt 
to  lil(!  till!  ])ropos(!d  ruli!  uliaiif^o.  alon<;  with  a  hrii!l 
duscription  and  text  ol  tlii!  proposud  ruli!  clian^u. 
at  liiast  tivi!  husinuss  davs  prior  to  tliu  datu  ol  rilinf> 
ol  till!  proposi!d  ridu  clian^u.  or  such  sliorti!!'  timu 
as  dusi^natud  hy  tliu  (’.ommission.  Thu  Rxchanoo 
has  .satisliud  this  ru(|uin!m(!nt. 


unusnal  market  conditions."'  Therefore, 
the  (iommission  designates  the  propo.sal 
openitive  ujion  filing.-" 

At  any  time  within  (it)  days  of  the 
filing  of  the  proposed  rule  change,  the 
(iommi.ssion  summarily  m;iy 
temjionirily  suspend  such  rule  cluinge  if 
it  appetirs  to  the  (iommission  that  such 
action  is  mtce.ssiiry  or  approjiriate  in  the 
public  interest,  for  the  jirotection  of 
investors,  or  otherwise  in  furlherance  of 
the  pur|)o.ses  of  the  Act. 

IV.  .Solicitation  of  (iomments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  propo.sed  rule 
change  is  consi.stent  with  the  Act. 
(iomments  may  be  submitted  by  any  of 
the  following  methods: 

Fleet ronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://\v\\’\v.se!c.gov/ 
rales/sro.shtnd ):  or 

•  .Send  an  email  to  rule- 
comments@sec.gov.  Rlea.se  include  File 
Number  .SR-B()X-2()13-()3  on  the 
subject  line. 

Paper  Comments 

•  .Send  pajier  comments  in  Iriplic.ile 
to  Eli/iibeth  M.  Murphy.  .Secretiiry, 
.Securities  and  Exclumge  (iommission. 
100  F  Street  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Numbttr  .SR-BOX-2013-03.  'I’liis  file 
numh(!r  should  bt;  included  on  the 
subject  line  if  email  is  used.  To  he!])  the 
(kimmi.ssion  jirocess  and  review  your 
comments  more  efficientlv,  please  use 
only  one  method.  The  (iommission  will 
])o.st  all  comments  on  the  Commission’s 
Internet  Web  site  (http://\v\v\v. sec.gov/ 
rnles/sro.shtnd).  Copies  of  the 
submi.ssion.  all  suhseijuent 
amendments,  all  written  statements 
with  respect  to  the  projiosed  rule 
change  that  are  filed  with  the 
Commi.ssion.  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commi.ssion  and  any  person,  other  than 
tho.se  that  niiiy  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  II..S.C.  552,  will  ht; 
av.iilable  for  Web  site  viewing  and 
printing  in  the  (iommission’s  Rublic 
Reference  Room,  100  F  .Street  NE., 
Washington.  DC  20549.  on  official 
business  days  betwtten  the  hours  of 
10:00  a.m.  and  3:00  ji.m.  Copies  of  the 

.SVx!  mijmi.  iioti!,s  '.i  iiiiil  4. 

-"  iMir  purpiisos  only  ol  waiving  llin  ilO-ilay 
oporativi!  dolay.  tlin  Coinniission  has  coiisidoroil  tlii! 
pn)|M)si!d  ruin's  iiii|)ai:t  on  nlficinncT.  ooniiintitioii. 
and  cajiital  lonnation.  Soa  l.S  U..S.C.  78(:(1'). 
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filing  also  will  he  available  for 
inspection  and  cojiying  at  the  ])rincij)al 
office  of  the  Exchange.  All  comments 
received  will  be  posted  without  change: 
the  (Commission  does  not  edit  i)er.sonal 
identifying  information  from 
snhmi.ssions.  You  should  submit  onlv 
information  that  von  wish  to  make 
available  pnhliclv.  All  submissions 
should  refer  to  File  Number  SR-BOX- 
2013-03  and  should  he  submitted  on  or 
Indore  r’ehniarv  27,  2013. 

Id)!'  llu!  (Coininissioii.  l)y  tin;  Division  of 
'I'radiiig  and  Markiits.  ))nrsiiant  to  dcdegatcul 
aniliority.- ' 

Kevin  M.  O’Neill, 

Dap  Illy  Saaraldi'v. 

|FR  Ooc.  2()i:)-()2r>!)r>  Mliul  2-^-i:i:  Ki-J.'-j  and 
BILLING  CODE  8011-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68785;  File  No.  SR- 
NYSEArca-2013-06] 

Self-Regulatory  Organizations;  NYSE 
Area,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Delaying  the  Operative 
Date  of  a  Rule  Change  to  Exchange 
Rule  7.12,  Which  Provides  for 
Methodology  for  Determining  When  To 
Halt  Trading  in  All  Stocks  Due  to 
Extraordinary  Market  Volatility,  From 
the  Date  of  February  4,  2013,  Until  April 
8,  2013 

lanuary  :n.  201  :t. 

Bursiumt  to  .Section  19(h)(1)  '  of  the 
.Sccuritios  Exchange  Act  of  1934  (the 
“Act”)  -  and  Rvde  19l)^  thereunder,’ 
notice  is  hereby  given  that,  on  January 
23,  2013,  NY.SE  Area,  Inc.  (the 
“Exchange"  or  “NY.SE  Area")  filed  with 
the  .Securities  and  Exchange 
Commission  (the  “Commission")  the 
proposed  ride  change  as  de.scrihed  in 
Items  1  and  11  below,  which  Items  have 
been  prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  ])ro]K)sed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (ihange 

The  l*]xchange  j)ro])oses  to  delay  the 
o])(;rative  date  of  a  rule  change  to 
Exchange  Rule  7.12,  which  jirovides  for 
methodology  for  determining  when  to 
halt  trading  in  all  stocks  due  to 
extraordinary  market  volatility,  from  the 

17(:i‘K  2()().:«)-:i(a)(12). 

>  U)  U..S,(:.78s(l))(1). 

^15  IL.S.i:.  7Ha. 

'  17  CFR  240.U)l)-4. 


date  of  F’ehrnary  4.  2013,  until  April  8, 
2013.  The  text  of  the  ]u'oposed  rule 
change  |sic|  is  available  on  the 
Exchange’s  Web  site  at  www.nvsH.coni, 
at  the  juincipal  office  of  the  Exchange, 
and  at  the  (ionuni.ssion's  Public 
Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Conuni.ssion.  the 
self-regulatory  organization  included 
statements  concerning  the  ])ur])ose  of, 
and  basis  for.  the  propo.sed  rule  change 
and  di.scussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  those  .statements  may  he  examined  at 
the  ])laces  specified  in  Item  IV  below. 
The  Exchange  has  prejiared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  jiarts  of  such 
statements. 

/\.  Salf-Haguhilorv  Organi/Attion’s 
Stcitanwnt  of  the  Purpose  of,  unci 
Stalutory  Basis  for,  the  Proposed  Bale 
(ihunge 

1.  Pnrpo.se 

The  Exchange  ])ro])ose.s  to  amend 
Rule  7.12.  which  jirovides  the 
methodology  for  determiuing  when  to 
halt  trading  in  all  stocks  due  to 
extraordinary  market  volatility,  to  delav 
the  operative  date  of  the  pilot  by  which 
such  Rule  ojierates  from  the  current 
scheduled  date  of  Fehruarv  4,  2013, 
until  April  8.  2013,  to  coincide  with  the 
initial  date  of  ojierations  of  the 
Regulation  NM.S  Plan  to  Addre.ss 
Extraordinary  Market  Volatility  (“LIJLD 
Plan”).-’  As  propo.sed,  the  pilot  |)eriod 
will  begin  and  end  at  the  same  time  (siej 
the  pilot  period  for  the  LUED  Plan.  The 
current  Rule  7.12  would  remain  in  effect 
until  A])ril  8,  2013.  If  the  pilot  is  not 
either  extended  or  approved 
permanently  at  the  end  of  the  pilot 
period,  the  cnrrimt  version  of  Rule  7.12 
would  be  in  effect. 

■*  Till!  Cdiiimissioii  iipprovisl  llu;  proposed 
(:lian^(!s  lo  tli(!  inark(!l-\vi(li!  circuit  Freakurs  on  a 
|)il()t  basis  lor  a  |)crio(l  sclicdiiliul  lo  start  on 
i''(!bniarv  4.  21)12  that  corresponds  to  tiu)  pilot 
period  lor  llu;  I.Ul.l)  Plan  so  dial  the  impact  otilie 
two  propo.sals  can  be  reviewed  loaiMber.  .Sec- 
.Securities  Fixilian^e  Act  Release  No.  (i7l)‘)l)  (Ma\’ 

:11.  2tU2).  77  I'R  ()une  li.  2tU2)  (.SR- 

NY.SF;/\rca-2IU  1-1)8).  llie  l•Acban}^e  anlici|)ales  that 
the  initial  date  ol  1,1 11,1)  Plan  operations  will  be 
chan';ed  lo  April  8.  2IU:i.  'rbe  proposal  would  delav 
the  operative  dale  otihe  market-wide  circuit 
breaker  pilot  lo  April  8.  2012  in  order  for  the 
implementation  date  lor  the  market-wide  circuit 
breaker  jiilot  to  remain  the  same  dale  as  lor  the 
Lllbl)  Plan. 


Curronl  Ruin  7.12 

In  its  current  form,'’  the  rule  provides 
for  Level  1, 2.  and  3  declines  and 
specified  trailing  halts  following  such 
declines.  The  values  of  Levels  1, 2  and 
3  are  calculated  at  the  beginning  of  each 
calendar  iinarter,  using  10%.  20%  and 
30‘){),  resi)ectively,  of  the  average  closing 
value  of  the  DJIA  for  the  month  prior  to 
the  beginning  of  the  (piarter.  Each 
jiercentage  calculation  is  rounded  to  the 
nearest  fifty  points  to  create  the  Levels’ 
trigger  jioints.  The  Exchange 
dis.seminates  the  new  trigger  levels 
quarterly  to  the  media  and  via  an 
Information  Memo  and  [sieJ  is  available 
on  the  Exchange's  Web  site.'*  The  values 
then  remain  in  effect  until  the  next 
quarterly  calculation,  notwith.standing 
whether  the  DJIA  has  moved  and  a 
Level  1. 2,  or  3  decline  is  no  longer 
equal  to  an  actual  10%,  20%,  or  30% 
decline  in  the  most  recent  closing  value 
of  the  DJIA. 

Once  a  Rule  7.12  circuit  breaker  is  in 
effect,  trading  in  all  stocks  halt  for  the 
time  periods  specified  below: 

Level  1  Halt 

Anytime  before  2:00  p.m. — one  hour: 

At  or  after  2:00  ]).m.  hut  before  2:30 
p.m. — 30  minutes: 

At  or  after  2:30  |).m. — trading  shall 
continue,  unless  tliere  is  a  Level  2  Halt. 

Level  2  Halt 

Anytime  before  1:00  p.m. — two  hours: 

At  or  after  1:00  p.m.  but  before  2:00 
j).m. — one  hour: 

At  or  after  2:00  p.m. — trading  sJiall 
halt  and  not  resume  for  the  rest  of  the 
(lav. 

Level  3  1  lall 

At  any  time — trading  shall  halt  and 
not  resume  for  the  rest  of  the  day. 

Unless  stocks  are  halted  for  the 
remainder  of  the  trading  day,  price 
indications  are  dis.seminated  during  a 
Rule  7.12  trading  halt  for  stocks  that 
comprise  the  DJIA. 

Amended  Rule  7.12 

The  Exchange  amended  Rule  7.12  to 
revise  the  current  methodology  for 
determining  when  to  halt  trading  in  all 
stocks  due  to  extraordinary  market 
volatility  (“market-wide  circuit 

"''l  lu!  mil!  wns  liisl  aiii(!n(l(!(l  in  1!)‘)8.  w  bnn 
<li!i:lini!s  liiisiid  on  spnciliod  point  drop.s  in  Iho  l)|l.'\ 
wori!  n!|)lii(:(!d  with  Ibo  curronl  inolbodoloov  of 
usiiif)  a  i)i!rci!nla”i!  doclino  that  is  riicaicnialod 
(piarlorlv.  .Soo  Si!Curilios  l-Acbanao  Act  Ri!li!aso  No. 
2!I84()  (,\pril  <).  I<)!)8).  82  FR  18477  (April  l.'i.  l!l<)8) 
(.SR-NY.Si;-i)8-()8.  SR-Anii!x-!)8-l)!).  .SR-H.Si;-<)8- 
1)8.  .SR-(:ilX-!)8-()8.  .SR-NA.SI)-<)8-27.  and  .SR- 
Pblx-<)8-1.")). 

'CS’oo  N'l’.SF  Ro^nlalion  Inlornialion  .Moinos 
11-1!)  Ouno  21),  2011)  and  11-10  (March  21.  2011). 
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Imiakers").^  Tbe  Fxchange,  otlier 
eciiiities.  ()j)lions,  and  futures  markets, 
and  KINRA  amended  the  market-wide 
circuit  hnuikers  to  take  into 
consi(l(!ration  the  recommendations  of 
tlie  joint  (iFT(i-Sl'Xi  Advi.sory 
(Committee  on  Fmerging  Regulatory 
Issues,  and  to  provide  for  inon; 
meaningfni  measures  in  today's  mark(its 
of  when  to  halt  trailing  in  all  stocks. 
Accordingly,  the  Kxchange  amended 
Rule  7.12  as  follows;  (i)  Replaced  the 
D|1A  with  the  .StvF  .500:  (ii)  r(!|}lace(l  the 
ipiarterly  calendar  recalculation  of  Rule 
7.12  triggers  with  daily  recalculations: 
(iii)  replaced  the  10%.  20%.  and  30% 
market  decline  j)ercentages  with  1%, 
13%.  and  20%  market  decline 
percentages:  (iv)  modifieil  the  length  of 
the  trading  halts  associated  with  each 
market  decline  level:  and  (v)  modified 
the  times  when  a  trading  halt  mav  he 
triggered.  The  Kxchange  believes  that 
the.si;  amendments  update  the  rule  to 
rellect  today's  high-speed,  highly 
electronic  trading  market  while  .still 
miHiting  the  original  })nrpose  of  Rule 
7.12:  to  ensure  that  market  participants 
have  an  opportunity  to  hecome  aware  of 
and  respond  to  significant  |)rice 
movements. 

The  Kxchange  adopted  the  i)ropo.sed 
changes  to  the  market-wide  circuit 
breakers  on  a  ])ilot  basis  for  a  period 
that  corriisponds  to  the  pilot  j)eriod  for 
the  KDKl)  Plan  so  that  the  impact  of  thi; 
two  ])roposal.s  can  be  reviewed 
together."  In  addition,  in  order  for  the 
markets  and  the  single  plan  processors 
resi)onsible  for  the  con.sol illation  of 
information  pursuant  to  Rule  ()()3(b)  of 
Regulation  NMS  under  the  Securities 
Kxchange  Act  of  1934  to  make  the 
nece.ssarv  technological  changes  to 
im])lement  both  the  changes  to  the 
market-wide  circuit  breakers  and  the 
propo.sed  LUKD  Plan,  the  Kxchange 
established  that  the  implementation 
date  for  the  propo.sed  rule  changes 
should  he  the  .same  date  that  the  LULD 
Plan  is  implemented.  The  Kxchange 
anticipates  that  the  initial  date  of  LULD 
Plan  operations  will  he  changed  to  April 
8.  2013.  For  the  .same  reasons  as  stated 
above,  the  Kxchange  propo.ses  to  delay 
the  operative  date  of  the  market-wide 
circuit  breaker  jhlot  to  April  8.  2013  in 
order  for  the  implementation  date  for 
the  market-wide  circuit  breaker  ])ilot  to 
remain  the  same  date  as  for  the  LULD 
Plan. 


".S'(V  ,Si!(:iirili(!S  K\(:liiin”(!  .Act  RiIikiso  N(i.  (i7()!)() 

(Miiv  :n.  2012),  77  I  K  (luniOi,  2012)  (.SK- 
NY.Si;/\r(ui-2ini-li»). 

“  .S’w!  U\. 


2.  Statutory  Basis 

The  Kxchange  believes  that  its 
proposal  is  consistent  with  .Section  0(1)) 
of  the  Securities  Kxc.hange  Act  of  1934 
(the  "Act").’'  in  general,  and  furthers  the 
objectives  of  .Section  0(1))(5)  of  the  Act."’ 
in  |)articular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  |)erfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  to  protect  investors  and  the 
public  intere.st. 

.SpeciLcally,  this  rule  proposal 
.sup])orts  the  objectives  of  perfecting  the 
mechanism  of  a  free  and  o])en  market 
and  the  national  market  system  because 
it  promotes  uniformity  across  markets 
concerning  when  and  how  to  halt 
trading  in  all  stocks  as  a  result  of 
extraordinary  market  volatility. 
Additionally,  delaying  the  operative 
date  of  the  market-wide  circuit  breakers 
pilot  until  the  initial  date  of  oi)eration.s 
of  the  LULD  Plan  would  allow  the  pilot 
to  begin  and  end  at  the  same  time  of  the 
LULD  Plan  so  that  the  Kxchange  and  the 
(lommission  could  further  a.sse.ss  the 
impact  of  the  two  pilots  on  the 
marketplace  or  whether  other  initiatives 
shonlil  he  adopted  in  lieu  of  the  pilots, 
whic.h  contributes  to  the  ])rotection  of 
investors  and  the  public  interest. 

B.  S(^lf-B(;giil(il()iv  Ori’diiizdlioii's 
Sldidnudil  on  Bui'don  on  (JoinpotHion 

The  Kxchange  does  not  believe  that 
the  pro|)o.sed  ride  change  will  imjio.se 
any  hurden  on  competition  that  is  not 
nec.essary  or  ajipropriate  in  furtherance 
of  the  purposes  of  the  Act.  The 
proposed  changes  are  being  made  to 
delay  the  ojieration  of  the  market-wide 
circuit  breakers  pilot  until  A])ril  8,  2013 
to  allow  the  jiilot  jiei  iod  to  begin  and 
end  at  the  same  time  as  the  LULD  Plan, 
which  contributes  to  the  |)rotection  of 
investors  and  the  public  interest.  Other 
com])eting  equity  exchanges  are  subject 
to  the  same  methodology  for 
determining  when  to  halt  trading  in  all 
stocks  due  to  extraordinary  market 
volatility  and  the  same  requirements 
sjiecified  in  the  LULD  Plan.  Thus,  the 
proposed  changes  will  not  im])ose  any 
burden  on  conqietition  while  providing 
that  the  market-wide  circuit  breakers 
pilot  jieriod  corresponds  to  the  pilot 
])eriod  for  the  LU’LD  Plan  so  that  the 
impact  of  the  two  |)ro|)o.sals  can  be 
reviewed  together. 


■'  l.'i  7«l(l)). 

"M.A  tl-.s.c.  7Hl(l))(r>). 


C.  Sdlf-Bdt’dldtorv  Orgonizdtion’s 
Sldtdinont  on  (^oininonts  on  the 
Proposdd  Bdid  (dinned  Bocoivod  From 
Mdinhors,  Borticiponts.  or  Othors 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

111.  Date  of  Effectiveness  of  the 
Proposeil  Rule  (Change  and  Timing  for 
(Commission  Action 

The  Kxchange  has  filed  the  ])ro])osed 
rule  change  pursuant  to  .Section 
19(h)(3)(A)(iii)  of  the  Act  "  and  Rule 
19b-4(f)(())  thereunder.'-  Becau.se  the 
])ropo.sed  rule  change  does  not:  (i) 
.Significantly  affect  the  jirotection  of 
investors  or  the  public  interest;  (ii) 
inqiose  any  significant  burden  on 
com])etition;  and  (iii)  become  operative 
])rior  to  30  days  from  the  date  on  which 
it  was  filed,  or  such  .shorter  time  as  the 
(Commi.ssion  may  designate,  if 
consi.stent  with  the  ])rotection  of 
investors  and  the  public  interest,  the 
pro])o.sed  rule  change  has  become 
effective  |)ur.suant  to  .Section  19(b)(3)(A) 
of  the  Act  and  Rule  1 9b-4(f)(())(iii) 
thereunder. 

A  propo.sed  rule  change  filed  under 
Rule  19l)-4(n(())‘'’  normally  does  not 
become  operative  ])rior  to  30  days  after 
the  date  of  the  filing.  However,  pursuant 
to  Rule  19h-4(f)(0)(iii)."  the 
Uommi.ssion  may  designate  a  shorter 
time  if  such  action  is  consistent  with  the 
protection  of  investors  and  the  public 
interest.  The  Exchange  has  asked  tlie 
('ommission  to  waive  the  30-dav 
operative  delay  so  that  the  jiroposal  may 
hecome  operative  immediatelv  upon 
filing.  The  Uommission  believes  that 
waiving  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  ])ublic  intere.st.  Doing 
so  will  delay  the  ojjerative  date  of  the 
market-wide  circuit  breakers  jiilot  until 
the  initial  date  of  operations  of  the 
LULD  Plan,  thereby  allowing  the  jiilot  to 
run  simultaneously  with  the  LULD  Plan, 
providing  an  oj)j)ortunity  to  properlv 
assess  the  impact  of  the  two  jiilots  on 
the  market ])lace  and  evaluate  the  pilots' 
effectiveness.  Therefore,  the 
Uommi.ssion  hereby  waives  the  30-dav 
operative  delay  and  designates  the 
propo.sal  operative  upon  filing.''’ 

At  any  time  within  00  days  of  the 
filing  of  such  propo.sed  rule  change,  the 
(Rmimi.ssion  summarily  may 


"  l-S  II..S.(;.  7fis(l))(:i)(.\)(iii). 

17  CI’K  24().li)t)-4(l)((i). 

'  ‘  17  CI'K  24l).li)t)-l(l)(()). 

"17(:i'K  24l).l<)t)-4())((i)(iii). 
t'or  |)ui|)()S(!s  only  ol  waiviiiK  Iho  .'Ill-day 
oporalivo  dolay.  tlio  Commission  lias  considiirnd  llio 
proposnd  rnlo's  imiiacl  on  olliciiiney,  oompniilion. 
and  capital  formation.  Sna  l.S  U.S.C.  78c(l). 
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tcMiiporarily  susjKind  sucli  rule  change  if 
it  ajjpears  to  the  Coinniission  that  siu:h 
action  is  necessary  or  a|)])ropriale  in  the 
piihlic  interest,  for  the  prot(!ction  of 
inv(;stors.  or  otlnn  wise  in  furtherance  of 
tlu!  pur])oses  of  the  Act.  If  the 
(Commission  takes  such  action,  the 
(Commi.ssion  shall  institute  ])rocee(iings 
under  Section  H)(1))(2)(B)  of  the  Act  to 
determine  whether  the  ])ro])ose(l  rule 
change  should  he  a])|)roved  or 
disa])proved. 

IV.  Solicitation  of  Comments 

Interested  i)ersons  are  invitcul  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  propo.sed  rule 
change  is  consistent  with  the;  Act. 
Comments  may  he  submitted  by  anv  of 
the  following  methods: 

Electronic  (Joininents 

•  Use  the  (Commission’s  Internet 
comment  form  [http://\\  \v\v.sec.gov/ 
riiles/sro.shtml);  or 

•  Send  an  email  to  riile- 
coinments@sec.go\<.  Flease  include  File 
Numher  .SR— NYSEArca-2()l  Cf-Oh  on  the 
subject  line. 

Paper  (ioniiuinits 

•  .Send  paper  comments  in  tri])licate 
to  Elizab(!th  M.  Mur])hy,  .Secretarv, 
.Securities  and  PCxchange  (Commission, 
100  E  .Street  NE.,  Washington,  IXC 
20.540-1090. 

All  submissions  should  refer  to  File 
Number  SIi-NYSE/\rc(i-2()i:i-()(i.  I’his 
file  number  should  he  included  on  the 
subject  line  if  email  is  used.  To  helj)  the 
(Commi.ssion  process  and  review  your 
comments  more  efficientlv.  please  use 
only  one  method.  The  Commi.ssion  will 
])ost  all  comments  on  the  (Commission’s 
Internet  Web  site  [http://mv\\’. sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subseciuent 
amendments,  all  written  statements 
with  res]3ect  to  the  ])roposed  rule 
change  that  are  filed  with  the 
Commi.ssion.  and  all  written 
communications  relating  to  the 
jjroposed  rule  change  between  the 
Comndssion  and  any  ])erson,  other  than 
tho.se  that  mav  he  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  IJ..S.(C.  552.  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  .Street  NE.. 
Wa.shington,  D(C  20549,  on  official 
business  days  betw(!en  the  hours  of 
10:00  a.m.  and  .3:00  p.m.  (Copies  of  the 
filing  also  will  be  available  for 
insijection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 


"■l.S  11..S.C;.  7«s(l))(2)(15). 


received  will  he  posted  without  change; 
the  Commission  does  not  edit  p(!rsonal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
availabhi  ])uhliclv.  All  submissions 
should  refer  to  File  Number  .SR- 
NY.SEArca-2{)l  3-09  and  should  be 
submitted  on  or  bcifore  Fehruarv  27. 
2013. 

For  IIh!  (Coinniission,  hv  the  Division  of 
'I’rading  and  Markets,  |)nrsnanl  to  delegated 
authority.'^ 

Kevin  M.  O'Neill, 

Dapulv  Secralarv. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68805;  File  No.  SR-EDGX- 
2013-05] 

Self-Regulatory  Organizations;  EDGX 
Exchange,  Inc.;  Notice  of  Filing  and 
immediate  Effectiveness  of  a  Proposed 
Rule  Change  To  Delay  the  Operative 
Date  of  Changes  to  the  Rule  for  Halting 
Trading  in  All  Stocks  Due  to 
Extraordinary  Market  Volatility 

Foln  narv  1 . 201 3. 

Pursuant  to  .Suction  19(l))(1)  of  tho 
.Suc;uritius  Exchange  Act  of  1934 
(“Act”) '  and  Rule  19b^  thuruundur,- 
noticu  is  huruhy  given  that,  on  )anuarv 
31, 2013,  EDCX  Exchange,  Inc.  (the 
“Exchange”  or  “EDCX”)  filed  with  the 
.Securities  and  Exchange  (Commi.ssion 
(“(Commission”)  the  iiroposed  rule 
change  as  described  in  Items  1  and  II 
below,  which  Items  have  lieen  prejiared 
by  the  Exchange.  The  (Commi.ssion  is 
jniblishing  this  notic;e  to  solicit 
comments  on  the  jiropo.sed  rule  change 
from  interested  per.sons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (Change 

The  Exchange  jirojioses  to  delay  the 
operative  date  of  a  rule  change  to  EDCX 
Rule  11.14,  which  provides  for 
methodology  for  determining  when  to 
halt  trading  in  all  .stocks  due  to 
extraordinarv  market  volatilitv,  from  the 
date  of  Fehruarv  4,  2013,  until  April  8. 
2013.  All  of  the  changes  described 
herein  are  a])])licable  to  EDCX  Members, 
The  text  of  the  propo.sed  rule  change  is 
available  on  the  Exc:hange’s  Internet 
Web  site  at  www. direct  edge. com,  at  the 
Exchange’s  prineijial  office,  and  at  the 


'M7  C:FK  2()().:«)-:i(a)(12). 
I  15  IL.S.C.  78s(l))(l). 
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Public  Reference  Room  of  the 
(Commi.ssion  (siej. 

11.  Self-Regulalory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  (Commission,  the 
self-regulatory  organization  included 
.statements  conc;erning  the  purjiose  of. 
and  basis  for,  the  proposed  rule  change 
and  di.scussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  he  examinetl  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A.  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regidatoiv  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Ride 
Change 

1.  Purpose 

The  Exchange  proposes  to  delay  the 
ojierative  date  of  the  pilot  in  Rule  11.14, 
which  provides  the  methodology  for 
determining  when  to  halt  tradiiig  in  all 
.stocks  due  to  extraordinarv  market 
volatility  from  February  4,  2013  until 
April  8,  2013  to  coincide  with  the  initial 
date  of  operations  of  the  Regulation 
NM.S  Plan  to  Address  Extraordinarv 
Market  Volatility  (“LlIED  Plan”). '  As 
propo.sed,  the  jiilot  period  will  begin 
and  end  at  the  same  time  Isic)  the  jiilot 
period  for  the  LIILD  Plan.  The  current 
Rule  11.14  would  remain  in  effect  until 
April  8,  2013.  If  the  jiilot  is  not  either 
extended  or  ajiproved  jiermanently  at 
the  end  of  the  pilot  jieriod,  the  current 
version  of  Rule  11.14  would  be  in  effect. 

Current  Rule  11.14 

In  its  current  form.’*  the  rule  provides 
for  Level  1. 2.  and  3  declines  and 


‘Till!  Oommis.sion  appmvwl  llui  propo.siid 
clianj’os  to  tiui  marknl-wiili!  circuit  hrcakiir  on  a 
pilol  liasi.s  tor  a  pia  iiul  sclicduliHl  to  start  on 
Foliruarv  4,  2tn:t  tliat  corriisponds  to  tho  pilot 
period  lor  tho  l.Ul.l)  Plan  so  that  tho  impact  of  tho 
two  proiiosals  can  tio  roviowod  to^othor.  .Soo 
.Socuritios  F.xchango  Act  Koloaso  No.  I)70!ltl  (Mav 
:tl,  21)12).  77  FR  :{:t5:{l  (|uno  li.  2012)  (.SR-FiDCX- 
2t)l  l-:tt)).  Tho  Fxchan^o  anticipatos  that  tho  initial 
dato  of  I.III.D  Plan  op(!rations  will  ho  chanf*!!!!  to 
.April  8.  2t)i:t.  Tho  proposal  would  dolav  tho 
oporativo  dato  of  tho  inarkot-wido  circuit  hroaki!r 
pilot  to  .April  8.  2t)i:f  in  ordor  for  tho 
im|)loinontation  dato  for  tho  inarkot-wido  circuit 
hroakor  pilot  to  roinain  tho  sanu!  dato  as  for  thi! 
I.til.l)  Plan. 

'  NY.Sf:  Rulo  81)8.  tho  analogous  lulo  from  tho 
Now  York  .Stock  Fxchanj;o  l.I.C.  was  last  amondod 
in  1!)()8.  whon  doclinos  hasod  on  spocifiod  point 
di'0|)s  in  tho  I))IA  woro  roplacod  with  thocurront 
mothodolo^v  of  using  a  porc(!ntago  doclino  that  is 
r(!calculal(!d  quartorlv.  .Soo  .Socuritios  Fixchango  Act 
Roloaso  No.  ;t!)84()  (April  0.  l!i<)8).  8:1  I'R  18477 
(April  15.  I<)!i8)  (.SR-NY.SF-<)8-l)8.  .SK-Amo.x-<)8- 
l)i).  SK-8.Si;-()8-t)8.  .SK-(:HX-<)8-1)8.  SR-NASD- 
!)8-27.  and  .SR-Phlx-‘)8-l 5). 
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specified  trading  halts  following  such 
declines.  The  values  of  Levels  1.  2  and 
3  Isic]  are  calculated  at  the  beginning  of 
(!ach  calendar  (piarter  hv  the  j)riinarv 
listing  market,  using  1()‘X>.  20%  and 
.30%.  resj)ectively.  of  the  average  closing 
value  of  th(!  DjlA  for  the  month  ])rior  to 
the  beginning  of  the  (luarter.  Lach 
percentage  calculation  is  rounded  to  the 
nearest  fifty  points  to  create  the  Levels’ 
trigger  j)oints.  The  primary  listing 
markets  di.sseminate  the  new  trigger 
levels  (piarterly  to  the  media,  via 
information  memos  and  publication  on 
their  Web  sites.  The  values  then  remain 
in  effect  until  the  next  (luarterly 
calculation,  notwithstanding  whether 
the  DjlA  has  moved  and  a  Level  1. 2.  or 
3  decline  is  no  longer  ecjual  to  an  actual 
10%.  20%.  or  30‘’ti  decline  in  the  most 
recent  closing  value  of  the  DJIA. 

Once  a  Rule  11.14  circuit  breaker  is  in 
effect,  trading  in  all  stocks  halt  |sicl  for 
the  time  jjeriods  .s|)ecified  below: 

Level  1  Halt 

Anytime  before  2:00  p.m. — one  hour; 

At  or  after  2:00  p.m.  hut  before  2:30 
j).m. — 30  minutes; 

At  or  after  2:30  |).m. — trading  shall 
continue,  unless  tliere  is  a  L(!vel  2  Halt. 

L(!vel  2  Halt 

Anviime  before  1:00  p.m. — two  hours: 

At  or  after  1:00  p.m.  hut  hidbre  2:00 
p.m. — one  hour: 

At  or  after  2:00  p.m. — trading  shall 
halt  and  not  resume  for  the  n!st  of  the 
day. 

Dn’cd  3  Halt 

At  any  time — trading  shall  halt  and 
not  resume  for  the  rest  of  the  dav. 

Unless  stocks  are  halted  for  the 
remainder  of  the  trading  day.  price 
indications  are  dis.seminated  during  a 
Rule  11.14  trading  halt  for  stocks  that 
comj)ri.se  the  DJIA. 

Amended  Rule  11.14 

The  Exchange  amended  Rule  11.14  to 
revise  the  curnmt  mothodologv  for 
determining  when  to  halt  trading  in  all 
st(H;ks  due  to  extraordinarv  market 
volatility  ("market-wide  circuit 
breaker”).'*  The  Exchange,  other 
(!(|uitie.s.  oj)tions.  and  futures  markets, 
and  FINRA  amended  the  market-wide 
circuit  breaker  to  take  into  consideration 
tlu!  recommendations  of  the  joint 
(IFHl-.SEf'  Advisory  Committee  on 
Emerging  Regulatory  Issues,  and  to 
provide  for  more  meaningful  measures 
in  today's  markets  of  when  to  halt 
trading  in  all  stocks.  Accordinglv.  the 
Exchange  amended  Rule  11.14  as 


'■  .Sec  S(H:uritit!S  Kxchiiii^i!  .Xcl  Kdtxi.si!  No.  (>70(K) 
(May  :n.  2012).  77  FR  ;»:i.5:il  OuiioO.  2012)  (.SR- 

i:ix:x-2oii-:io). 


follows:  (i)  Replaced  the  DJIA  with  the 
.S&R  .5()();  (ii)  replaced  the  (piarterly 
calendar  recalculation  of  Rule  11.14 
triggers  with  daily  recalculations;  (iii) 
replaced  the  l()‘/4>.  2l)%.  and  3()‘){) 
market  decline  percentages  with  7%, 
13‘!^>.  and  2l)%  market  decline 
perc(!ntages;  (iv)  modified  the  length  of 
the  trading  halts  a.ssociated  with  each 
market  decline  level;  and  (v)  modified 
the  times  when  a  trading  halt  may  he; 
triggered.  The  Exchange  believes  that 
these  amendments  update  the  rule  to 
reflect  today’s  high-sjieed.  highly 
electronic  trading  market  u'hile  still 
meeting  the  original  purpose  of  Rule 
11.14:  to  ensure  that  market  jiarticijiants 
have  an  ojiportunity  to  become  aware  of 
and  respond  to  significant  ju  ice 
movements. 

The  Exchange  adopted  the  propo.sed 
changtis  to  the  market-wide  circuit 
breaker  on  a  jiilot  basis  for  a  period  that 
corresponds  to  the  jiilot  jieriod  for  the 
LIILD  Plan  .so  that  the  impact  of  the  two 
j)ro])osals  can  he  reviewed  together.'*  In 
addition,  in  order  for  the  markets  and 
the  single  plan  ju'oeessors  responsible 
for  the  consolidation  of  information 
])ur.suant  to  Rule  ()()3(h)  of  Regulation 
NM.S  under  the  Act  to  make  the 
neces.sarv  t(!chnological  changes  to 
implement  both  the  changes  to  the 
market-wide  circuit  breaker  and  the 
jiroposed  LULD  Plan,  the  Exchange 
established  that  the  implementation 
date  for  the  jiropo.sed  rule  changes 
should  he  the  same  date  that  the  LULD 
Plan  is  implemented.  The  Exchange 
anticipates  that  the  initial  date  of  LULD 
Plan  operations  will  be  changed  to  April 
8.  2013.  For  the  .same  reasons  as  staled 
above,  the  Exchange  projioses  to  delay 
the  operative  date  of  the  market-wide 
circuit  breaker  jiilot  to  Ajiril  8.  2013. 

2.  Statutory  Basis 

The  Exchange  believes  that  its 
proposal  is  consistent  with  S(u:ti()n  0(1)) 
of  the  Act. 7  in  general,  and  furthers  the 
objectives  of  Section  0(b)(.5)  of  the  Act." 
in  particular,  in  that  it  is  designed  to 
prevent  frandnlenl  and  manij)ulative 
acts  and  practices,  to  ])romote  just  and 
ecjuitahle  ])rinci])les  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  o])en  market 
and  a  national  market  .system,  and.  in 
general,  to  protect  investors  and  the 
public  interest. 

.Specifically,  this  rule  pro])osal 
.su|)])ort.s  the  objectives  of  j)erfecting  the 
mechanism  of  a  free  and  open  market 
and  the  national  market  system  because 
it  promotes  uniformity  across  markets 


'•  .Sri?  id. 

n.=-)  ii..s.(:.  7Hi{i)). 
"i.s  u..s.(:.  7Hi(i))(r>). 


concerning  when  and  how  to  halt 
trading  in  all  stocks  as  a  result  of 
extraordinarv  market  volatility. 

Additional Iv.  delaving  the  o])erative 
dale  of  the  market-wide  circuit  breaker 
pilot  until  the  initial  dale  of  oi)erations 
of  the  LULD  Plan  would  allow  the  pilot 
to  begin  and  end  at  the  same  time  of  the 
LULD  Plan  so  that  the  Exchange  and  the 
('.ommission  could  further  assess  the 
impact  of  the  (wo  pilots  on  the 
marke(])lace  or  whether  other  initiatives 
should  he  adopted  in  lieu  of  the  pilots, 
which  contributes  to  the  ])rotection  of 
investors  and  the  public  interest. 

B.  S(!ll-Bo<’ulciiorv  Orgnnization'H 
Sidtf^inanl  on  Burdon  on  Coinpoiiiion 

The  Exchange  does  not  believe  that 
the  ])ropo.sed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  approi)riate  in  furtherance 
of  the  inirposes  of  the  Act.  The  delay  in 
the  operation  of  the  market-wide  circuit 
breaker  ])ilot  until  Aj)ril  8.  2013  will 
allow  the  pilot  period  to  begin  and  end 
at  the  same  time  as  the  LULD  Plan, 
which  contributes  to  the  protection  of 
inve.stors  and  the  public  interest.  Other 
com])eting  e(iuity  exchanges  are  subject 
to  the  same  methodology  for 
determining  when  to  halt  trading  in  all 
stocks  due  to  extraordinary  market 
volatility  and  the  same  recpiirements 
s])ecified  in  the  LULD  Plan.  Thus,  (he 
))roposed  changes  will  not  impose  any 
burden  on  com])etition  while  providing 
that  the  market-wide  circuit  breaker 
])ilot  period  corres])onds  to  the  i)ilot 
])eriod  for  the  LULD  Plan  so  that  the 
impact  of  the  two  ])roposals  can  be 
reviewed  together. 

C.  Solf-Bognhdorv  Organizotion’s 
Staioinont  on  (Anninonis  on  tho 
Proposed  Bide  Change  deceived  From 
Members.  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
propo.sed  rule  change. 

111.  Date  of  ElTectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
(Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest,  does  not  impo.se  any  significant 
burden  on  comi)etition.  and.  by  its 
terms,  does  not  become  operative  for  30 
days  from  the  date  on  which  it  was 
filed,  or  such  shorter  time  as  the 
(Commission  may  designate,  it  has 
become  effective  ])ursuant  to  Section 
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l‘)(l))(3)(A)  of  the  Act  •'  and  Rule  l‘)h- 
4(1’)(())  thereunder. 

The  Excluinge  has  retiuesteil  that  the 
(loininission  waive  the  3()-day  operative 
delay.  'I’he  (Commission  l)elieves  tliat 
waiving  the  3()-day  operative  delay  is 
consistcmt  with  the  protection  of 
inv(!stors  and  tin;  pnhlic  inl(!resl.  Doing 
so  will  dcday  the  operative;  date  of  the 
market-wide  cirenit  breakers  pilot  until 
the;  initial  date  of  operations  of  the 
hUhD  Flan,  thereby  alh)wing  the  ])ilot  to 
nm  siimdlam;oiisly  with  the  LIJLD  Flan, 
providing  an  opportunity  to  pro])erly 
assess  the  im])act  of  the  two  pilots  on 
the  marketplace  and  evaluate  the  ])ilots’ 
effectiveness.  Therefore;,  the 
(Commission  designates  the  ];roposal 
operative  upon  filing.' ' 

At  any  time  within  (iO  davs  of  the; 
filing  of  the  proposed  rule  change,  the 
Commi.ssion  summarily  may 
temporarily  suspend  such  rule  change  if 
it  a])pears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  j)rotection  of 
investors,  or  otherwise  in  furtherance  of 
the  pnri)oses  of  the  Act.  If  the 
(Commi.ssion  takes  such  action,  the 
CCommi.ssion  shall  instituti;  proc{;(;dings 
under  Section  in(h](2](H)  of  the  Act  to 
determine  whether  the  |)roposed  rule 
change  should  he  a])proved  or 
disapj)rov(;d. 

IV.  Solicitation  of  (Comments 

lul(;rested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  ju'opo.sed  rule 
change  is  consistent  with  the  Act. 
Comments  may  he  submitted  by  any  of 
the  following  methods; 

Ehctronic  (Joinnienis 

•  Use  the  Commission's  Internet 
comment  form  (http://\\  \v\\’.SHC.oov/ 
nihs/sro.shtnil );  or 

•  Send  an  email  to  vule- 
(:omnients@SHC.gov.  Flea.se  include  File 
Number  SR-ED(CX-2()1 3-05  on  the 
subject  line. 

Pap^r  (Joininents 

•  Send  pa])er  comments  in  trij)licate 
to  Elizabeth  M.  Murphv,  Secretarv, 


"l.s  U..S.C;.  7Ks(l))(:i)(,\). 

17  (II'R  24(),1!)1>— 1(1)(()).  In  aililitiDii,  Kuli!  Ull)- 
4(l')(())(iii)  ri!(|iiii'(!.s  llu;  Kxclians’d  lo  f>iv(;  IIk! 
(;<)ininis.si()n  wiilttai  notice?  of  llu;  l■;x(:llan>>l!'s  inteint 
to  fill!  till!  proposod  rulo  clianae;.  alonf>  with  a  l)riof 
(loscription  and  t(!xt  of  tlu;  proposod  rnlo  clianj^i?. 
at  l(!ast  fivo  Inisinoss  davs  prior  to  tiu?  dato  of  filing 
of  tin;  projiosod  ride;  i:himgi;.  or  sni:li  slioi'ti;r  time; 

;es  eli;signati;il  l)y  tin;  ('.onnnission.  ■rlii;  Kxe:himgo 
has  siitisriieil  this  re;i|uiri;ini;nt. 

' '  For  pnrposi;.s  oidy  of  Wiiiving  the;  :it)-ilay 
opierativi;  iloliiy.  the;  (ioininission  lias  i:onsiili;ii;il  the; 
pre))iosoil  rnlo's  iinpae:t  on  ofni:ioni:y.  i:oinpi;tition. 
iinel  i;;ipilal  formation.  .S'e;e;  l.S  7Se:(f). 

l.S  II..S.(;.  7«s(h)(2)(15). 


Seenrities  and  Exchange  Commi.ssion, 
100  F  Street  NE.,  Washington,  D(C 
20540-1000. 

All  suhmi.ssions  shouhl  refer  to  File 
Numher  SR-EDCX-201 3-05.  This  file 
tunnher  shoitld  be  iticluded  on  the 
sithject  line  if  (tmail  is  nsed.  To  help  the 
(Commission  proce.ss  and  revi(;w  vour 
comments  more  (tfficiently,  please  use 
only  otie  method.  The  (Commission  will 
po.st  all  comments  on  the  (Commission’s 
Ititernet  Web  site  (/j///j;//u'n’n'..s(;f;.go\7 
rulas/sro.shlinl).  (Copies  of  the 
submission,  all  subseijuent 
amendments,  all  written  .statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
(Commi.ssion,  and  idl  written 
t:ommunications  relating  to  the 
projiosed  rule  change  h(;tween  the 
("onnnission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
jnihlic  in  accordance  with  the 
provisions  of  5  IJ.S.d  552,  will  he 
available  for  Web  site  viewing  and 
printing  in  the  ("ommission’s  Fnblic 
Reference  Room,  100  F  Street  NFC., 
Washington,  DC  20549,  on  official 
hnsine.ss  days  l)etw(;en  the  hours  of 
10:00  a.m.  and  3:00  p.m.  (Copies  of  the 
filing  also  will  he  available  for 
ins])ection  and  copying  at  the  principal 
office  of  tin;  FCxchange.  All  comments 
r{;ceived  will  hi;  ])osted  without  change: 
the  (Commission  does  not  edit  |)(;r.sonal 
identifying  information  from 
submissions.  You  should  submit  onlv 
information  that  you  wish  to  make 
availahh;  puhliclv.  All  submissions 
should  refer  to  File  Number  SR-ED(CX- 
201 3-05  and  should  he  submitt(;d  on  or 
before  Fehruarv  27,  2013. 

l*'e)r  tin;  (CDiinnission.  l)v  llu;  Division  of 
Trailing  anil  Markets,  pursnanl  lo  ilelegaleil 
authority.''' 

Kevin  M.  O'Neill, 

Dapiity  S  ecru  I  (try. 

|FR  Dee:.  2l)i:t-t)2ti4:t  Filieel  2-.'‘)-i:t:  8:4.'j  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-68782;  File  No.  SR-EDGX- 
2013-02] 

Self-Regulatory  Organizations;  EDGX 
Exchange,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Relating  to  Amendment 
to  EDGX  Rule  13.9 

lannarv  31 . 21)1 3. 

Fursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 


''17  CFR  200.;il)-:t(a)(12). 


“Act”).'  and  Rule  19l)-4  thereunder.^ 
notice  is  hereby  given  that  on  January 
22,  2013  the  EDUX  Exchange.  Inc.  (the 
“FCxchange”  or  “FCDGX”)  filed  with  the 
Securities  and  Exchange  (Commi.ssion 
(“(Commission”)  the  iirojio.sed  rule 
chiinge  as  described  in  Items  1  and  11, 
which  items  have  been  prepared  by  the 
.self-regulatory  organization.  The 
(Commi.ssion  is  jnihlishing  this  notice  to 
.solicit  comments  on  the  projiixsed  rule 
chiinge  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  projioses  a  rule  change 
to  amend  Rule  13.9  to  allow  Members 
the  option  to  opt-out  their  routed  orders 
from  inclusion  in  the  Edge  Routed 
Liquidity  Report-’^''''  on  a  market 
particijiant  itlentifier(.s)  (“MFlU(s)”) 
l)iisis.  All  of  the  changes  described 
herein  are  a])])licahle  to  EDCX  Members. 
The  text  of  the  jiroposed  rule  change  is 
available  on  the  Exchange's  Internet 
Web  site  at  www.dircctcdgc.com,  at  the 
Exchange’s  jirincipal  office,  and  at  the 
Fuhlic  Reference  Room  of  the 
(Commission. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  (Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of. 
and  basis  for,  the  jiroposed  rule  change 
and  di.scussed  any  comments  it  received 
on  the  prt)])t)sed  rule  change.  The  text 
of  these  statements  mav  he  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prejiared  summaries,  set  forth  in 
sections  A.  13  and  (C  below,  of  the  most 
significant  asjiects  of  .sucli  statements. 

A.  Sfilf-Beguhdorv  Organization's 
Statanwnt  of  the  Pnrposa  of.  and 
Statntorv  Basis  for.  Proposed  BnU^ 
CAuinge 

1.  Furjiose 

In  SR-EDGX-2012-37  (the  “F'iling”),' 
the  Exchange  introduced  a  new  market 
data  |)roduct,  FCtlge  Routed  Liquidity 
Re])ort  (“FCtlge  Routed  Liquidity  Rejiort” 
or  the  “Service”)  to  Members  •  and  non- 
Members  of  the  FCxchange  (collectively 
referred  to  as  “Subscribers”).  Tin;  Edge 
Routed  Liquidity  Report  is  a  data  feed 


'  l.'j  II..S.C.  7Ks(l))(l). 

-  17  CFR  24t).l!)l)-4. 

' .Se;e;iiritii;s  Fxi:h;iii”i;  Ai:l  Ri;le;asi;  Ne>.  ti77l)t) 
(Ail<;iisl  31.  2012).  77  FR  .=S.'>2.">I  (.Se;|)ti!ml)i;i'  7.  2012) 
(.SR-i:iX:X-20 12-37). 

*  A  Mi!inl)i;r  is  anv  ri;j>isli!ri;tl  l)rt>lei;i'  i>r  ili;ali:r  that 
has  hi;i;n  aelmittiecl  tei  mi;ml)i;rsliip  in  I)h:  Rxeliaiif;;;. 
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tliat  contains  all  hi.storical  order 
information  for  orders  routed  to  awav 
destinations  t)v  the  Kxchange.  The 
Filing  .stated  that  Fdge  Routed  Liciuidity 
Report  is  oUered  as  eithm'  a  .standard 
report  (the  “Standard  Report")  or  a 
preinium  niport  (the  “Fnaniinn  Report") 
(the  Standard  Report  and  the  Freininm 
Report  shall  he  collectively  referred  to 
as  the  "Reports").  In  SR-F1)GX-2()12- 
42/'  the  Kxchange  aineiuhnl  Rule  l.'t.t)  to 
provide  additional  information 
r(!garding  the  featnnjs  of  the  Standard 
Report  and  the  Premium  Re])ort. 

The  Kxchange  propo.ses  to  amend 
Rule  13.‘)  to  .state  that  Members  will 
have  the  ability  to  nupiest,  on  a  MPID 
basis,  and  in  a  form  pre.scrihed  by  the 
Kxchange,  that  their  routed  orders  will 
not  he  included  in  the  Kdge  Routed 
Ki(juidity  Re))ort. 

If  a  Member  wishes  to  opt-out  their 
routed  orders  from  inclusion  in  the 
Service,  such  Member  must  submit  a 
nupiest  to  the  Kxchange  in  a  form 
pre.scrihed  by  the  Kxchange.  Such 
recpiest  will  prevent  the  (lis])lav  of  the 
Member’s  routed  orders  in  the  Service 
effective  as  of  the  day  the  recpiest  was 
suhmittiHl.  Members  can  notifv  the 
Kxchange  via  email  if  they  wish  to 
n!Voke  their  election.  Such  nupiest  will 
he  (iffectivc!  as  of  the  dav  the  recpiest  was 
submitted. 

2.  Statutory  Basis 

The  Kxc:hange  believes  that  the 
|)roj)o.s(!d  rule  change  is  consistent  with 
the  objectives  of  Section  (i  of  the  Act.“ 
in  general,  and  with  Section  ()(t))(3)  of 
the  Act'  in  particular,  which  rcKjuires. 
among  other  things,  that  the  hixchange's 
rules  are  not  designed  to  unfairlv 
discriminate  between  customers, 
issuers,  brokers  or  deahu's  and  are 
designed  to  ])revent  fraudulent  and 
mani])ulativ(!  acts  and  practices,  to 
promote  just  and  ecjuitahle  jjrinciples  of 
trade,  to  fo.ster  cooperation  ami 
coordination  with  ])(;rsons  engaged  in 
regulating,  clearing,  settling,  proce.ssing 
information  with  respect  to,  and 
facilitating  tran.sactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and.  in 
gcmeral.  to  protect  investors  and  the 
public  interest. 

The  Kxchange  believes  that  the 
|)ropo.sed  amendment  is  consi.stent  with 
those  princi])les  as  Members’  election  to 
1)(!  included  or  excluded  in  the  Service 
is  completely  voluntary  at  anv  time. 

'•Sec  .S(H;iiriti(!s  Kxchange  .Act  ReUiast!  N(i.  (i7<)U) 
(Si!i)tiMiil)(!i'  21.  2012).  77  l''R  .50420  (.S(!|)teinl)er  27. 
2012)  (.SK-KlX:X-2012-42). 

'•l.l  IL.S.C.  7Hl. 

■  l.'i  II..S.C:.  7Hl(l))(.">). 


Providing  Members  the  ability  to  ojit- 
out  their  routed  orders  from  inclusion  in 
the  Service  makes  available  an 
additional  i.hoice  that  previously  did 
not  exist.  Members  that  do  not  wish  to 
repre.sent  their  orders  in  the  Service  for 
any  reason  will  he  allowed  to  opt-out 
their  routed  orders  (on  an  MPII)  basis) 
from  being  includiid  in  the  Service  and 
any  Member  may  cancel  their 
subscription  to  the  Service  at  any  time. 

The  Kxchange  akso  believes  that  the 
pro])osed  amendment  is  consistent  with 
the  princijiles  of  Section  ()(h)(.5)  of  the 
Act  because  allowing  Members  the 
ability  to  ojit-out  their  routed  order  data 
from  inclusion  in  the  Service  does  not 
imjilicate  any  concerns  related  to 
manipidation  or  fraud.  Because  all  data 
in  the  Service  is  displayed  on  an 
anonymous  basis.  Subscribers  will  he 
unaware  of  which  Mmnhers  have 
cho.sen  to  opt-out  their  routeil  order  data 
from  the  Service. 

Lastly,  the  pro|K)sal  is 
nondiscriminatory  because  it  apjilies 
uniformlv  to  all  Members.  The 
Kxchange  believes  that  it  is  important  to 
make  this  feature  transpanmt  to 
Suh.scrih(!rs  of  the  Sm  vici!  hv  pro])osing 
to  codify  this  ])rincij)le  in  Rub;  13. 

IL  Si^Ij-Ih^giildlorv  ()r<’(iniz(iiion's 
Stdldincnt  on  lidvdon  on  Coni/xftition 

The  Kxi:hange  does  not  believe  that 
the  pro])o.sed  rule  change  will  result  in 
any  hurchm  on  competition  that  is  not 
necessary  or  aj)])ro|)riate  in  furtherance 
of  the  purposes  of  the  Act.  As  the 
Service  is  similar  to  those  hi.storical  data 
products  alreadv  provided  hv  other 
exchanges,  the  Pixchange  believes  the 
Serx'ice  inc:rea.ses  competition  in  the 
market  for  historical  data  products.**  In 
addition,  the  Kxchange  believes  that  the 
ability  of  Members  to  exclude  their 
routed  orders  from  the  S(!rvice  will  help 
to  maintain  the  competitiveness  of  the 
Service.  This  is  because  the  Kxchange 
believes  that  this  additional  feature  will 

.S(!(:iirili(!s  t  Aciiaiigi;  .Vcl  Kiiliia.si!  No.  (ilHarj 
(.\|iii)  •).  201(1).  7.'>  I'K  2()01»  (Apri)  Hi.  2010)  (.SK- 
HAT.S-20 10-002)  (adopting  liAT.S  niaik(!l  data 
products,  inctiiding  RA'I'.S  Dislorical  Data 
I’rodiicis):  .see  tilso.  NY.Sti 'reclinologios,  Maik(!l 
Data,  wmv.nyxdiild.i^om  (providing  intdrinalion 
regarding  liistorica)  data  products  oll(n'i!d  liv  lln; 
NY.SK:  see  also.  NA.SDAQ  Rules  7022  and  702:i 
((!sla))lisliing  tints  lor  Historical  Research  and 
Adininisiralivi!  Ritporls  and  NA.SDAQ  Deplh-ol- 
Hook  Data);  see  also.  .Securities  Kxcliange  Act 
Release  No.  (il41(i  (lanuarv  25.  2010).  75  I'R  5H21 
(l•■el)rnar\  4.  2010)  (.SR-NA.SDAQ-2010-010) 
(relating  to  NA.SDAQ  rule  governing  Historical 
ModelView  product):  .see  also.  .Sei:nrities  Kxchange 
Act  Release  No.  (i(i4(i:i  (^'ehruarv  15.  2012).  77  I'R 
105<i:i  (Kehruarv  22.  2012)  (.SR-i';D(:A-201 2-05) 
(adopting  l-idgeHook  ('.loud  service);  .see  also. 
.Securities  Kxchange  ,'\cl  Release  No.  (10402 
(Kehruarv  15.  2012).  77  I'R  10505  (I'lthruarv  22. 
2012)  (.SR-KD(;X-201 2-05)  (adopting  Kdgellook 
cloud  service). 


attract  groalur  order  flow  to  tho 
Kxchcingt;  as  certain  Members  th;it  do 
not  wish  their  routed  order  information 
from  being  jirovisioned  within  the 
Service  will  simply  exclude  their  routed 
orders  from  the  Service  as  oppo.sed  to 
tiiking  tluit  additional  order  flow  to 
other  competing  exchiinges. 

Accordingly,  tillowing  Memhers  the 
()])tion  to  exclude  their  routed  order 
flow  from  the  Service  enables  the 
Kxchange  to  remain  com])etitive  with 
other  exchanges. 

C.  Sdif-Iidgnidiorv  Orgonizot ion’s 
Sidtdinant  on  (knnnnmts  on  iho 
Pvoposod  Rnid  (ibon^o  Rocoivod  From 
Mdinbors,  Poiiiciponts  or  Others 

The  Kxchange  has  not  solicited,  and 
iloes  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Kxchange  has  not  received  any 
unsolicited  written  comments  from  its 
Members  or  other  intere.sted  jiarties. 

III.  Date  of  Eirectiveness  of  the 
Proposed  Rule  (ihange  and  Timing  for 
(Commission  Action 

Because  the  foregoing  projiosed  rule 
change:  (1)  Does  not  significantly  affect 
the  jirotection  of  inve.stors  or  the  public 
interest:  (2)  does  not  impose  anv 
significcint  burden  on  competition;  tind 
(3)  by  its  terms  does  not  become 
()])erative  for  30  days  after  the  date  of 
this  filing,  or  such  .shorter  time  as  the 
(Commission  may  designate  if  consistent 
with  the  jirotection  of  investors  and  the 
])uhlic  interest,  the  jiropo.sed  rule 
change  has  become  effective  pursuant  to 
Section  10(h)(3)(A)*'  of  the  Act  iind  Rule 
10l)-4(f)((i)  thereunder. 

A  iiropo.sed  rule  change  filed  under 
10h-4(f)(0)  normally  may  not  become 
operative  prior  to  30  flays  after  the  date 
of  filing."  However,  Rule  lOh- 
4(f)(0)(iii)  jiermits  the  (Commission  to 
designate  a  shorter  time  if  such  action 
is  consistent  with  the  jirotection  of 
investors  and  the  inihlic  interest.  The 
Kxchange  has  retpiested  that  the 
(Commi.ssion  waive  the  30-day  operative 
delay.  The  Kxchange  notes  that  waiver 
of  the  30-(lay  operative  delay  will  allow 
Memhers  who  wish  to  ojit-out  their 
routed  orders  from  inclusion  in  the 
Service  to  do  so  immediiitely  without 
further  delay.  The  Kxchange  notes  that, 
without  the  ability  to  o])t-out  their 

■'15  U..S.{',.  7«s(h)(:i)(A). 

17  Cl'R  24().l')l)-4(r)((i). 

"  17  Cl'R  24(1.  l()l)-4(t)((i)(iii).  In  iiildiliiin.  Ruin 
l!ll)-4(l)((i)  inquirns  ii  snll-rngiihilorv  urganiziilion  tii 
givn  till!  Coininissiun  writtnn  nolinn  of  its  intnnt  to 
tiln  llin  pro|)(isn(l  ruin  nhmign  at  inasl  llvn  liusiniiss 
(lays  prior  lo  thn  (lain  ol  liling  ol  llin  |)ropos(!(l  ruin 
chaiign.  or  such  shortnr  tinu;  as  dnsignatnd  hv  thn 
Coinuiission.  Thn  I'ixchangn  has  salislunl  this 
r(!(piir(!ninnl. 
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routed  orders  from  inclusion  in  the 
Service.  Members  may  elect  to  redirect 
their  routed  order  flow  to  the 
Fxchange’s  comi)etitors.  Accordingly, 
the  Exchange  believes  that  this 
additional  featun;  should  not  he  delayed 
as  it  will  allow  tin;  fixchange  to  remain 
com])etitive  with  olh(;r  market  centcjrs. 
The  (iommission  htdieves  that  waiving 
the  3()-day  operative  delay  is  consi.stent 
with  the  protection  of  investors  and  the 
l)ul)lic  interest  Ixicanse  such  waiver 
would  allow  Memh(!rs  who  wish  to 
maintain  order  How  to  the  Exchange  hut 
who  do  not  want  tlunr  routed  orders 
included  in  the  Service  to  opt-ont 
immediately.  For  this  reason,  the 
(Commission  designates  the  proj)osed 
rule  change  to  he  operative  upon  the 
o])erative  date  of  the  Filing.'* 

At  any  time  within  60  days  of  the 
filing  of  such  propo.sed  rule  change,  the 
(Commission  summarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  nece.ssarv  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  (Comments 

interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  |)ro])osed  rule 
change  is  consistent  with  the  Act. 
(Comments  mav  b(!  submitted  bv  anv  of 
the  following  methods; 

EUictron  ic  (Join  man  is 

•  Use  the  (Commission's  Internet 
c:onnnent  form  [h1tp://\\’\v\\’.s(;(:.gov/ 
n I las/sro .shtinl):  or 

•  Send  an  email  to  rnla- 
connnants@sac.gov.  Please  include  File 
Number  SR-ED(iX-2()l  3-02  on  the 
subject  line. 

Paper  CJonnnants 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy.  Secretary, 
S(!curities  and  Exchange  Commission, 
100  F  Street  NE.,  Washington,  DC. 

20.549. 

All  suhmi.ssions  should  refer  to  File 
Number  SR-EDCX-2013-02.  This  file 
number  should  he;  included  on  the 
suhjcict  line  if  email  is  used.  To  help  the 
(Commission  process  and  review  your 
comments  more  efficientlv,  ])leas(!  u.se 
only  one  method.  The  (Commission  will 
]K)st  all  comments  on  the  (Commission’s 
internet  Web  site  (htt])://\\'\\'\v. sac.gov/ 
ruIas/sro.sIUmI).  (Copies  of  the 
submission,  all  suhsecpient 


'  ‘  I‘’or  llu!  puipiiso.s  oiitv  1)1  waiving  llio  iiO-dav 
t)p(!i'aliv(!  (lolay,  llu;  (iommi.s.sion  has  considarod  Ilia 
proposad  rula's  impact  on  airiciancy.  compatilion. 
and  ca|)ital  ronnation.  .Saa  l.a  II..S.{'..  78c(l). 


amendments,  all  written  .statements 
with  resjiect  to  the  propo.sed  rule 
change  that  are  filed  with  the 
(Commission,  and  all  written 
commnnications  relating  to  the 
])roj)o.sed  rule  change  between  the 
(Commission  and  any  person,  other  than 
those  that  may  he  withheld  from  the 
])uhlic  in  accordance  with  the 
provisions  of  5  IJ..S.(C.  552,  will  he 
available  for  Web  site  viewing  and 
])rinting  in  tlu;  (Commi.ssion's  Public 
Reference  Room,  100  F  Street  NE., 
Washington,  DC,  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  (Copies  of  such 
filing  also  will  be  available  for 
ins])ection  and  copying  at  the  ])rincipal 
office  of  EDCX.  All  comments  received 
will  be  posted  without  change;  the 
(Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR-EDCX- 
2013-02  and  should  he  submitted  on  or 
before  February  27.  2013. 

I'’()r  till!  (Connnission,  hv  tlie  Division  of 
'I'niding  and  Markets,  |)nrsnanl  to  delegated 
aulhorilv. '' 

Kevin  M.  O’Neill. 

Dapuly  Sacratarv. 

IKK  Doc.  201:1-1)21)22  filed  2-.'')-i:i:  8:4.'")  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68790;  File  No.  SR-BYX- 
2013-003] 

Self-Regulatory  Organizations;  BATS 
Y-Exchange,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  To  Amend  BYX  Rules 
Related  to  Price  Sliding  Functionality 

lannary  31 . 201 3. 

Pursuant  to  Suction  l‘)(b)(l)  of  thu 
Sucuritius  Exchange  Act  of  1934  (thu 
“Act"),'  and  Rnlu  19b-4  thuruundur,- 
noticu  is  huruby  given  that  on  Januarv 
25,  2013.  BAT.S  Y-Exchangu,  Inc.  (thu 
“Exchange”  or  "HYX”)  filed  with  the 
.Sei:nritie.s  and  Exchange  (Commission 
(“CCommission”)  the  propo.sed  rule 
change  as  described  in  Items  1  and  11 
below,  which  Items  have  been  ])repared 
by  the  Exchange.  The  Exchange  has 
designated  this  propo.sal  as  a  “non- 
controversial”  propo.sed  rule  change 
])nr.snant  to  .Section  19(h)(3)(A)  of  the 
Act  *  and  Rule  19b-4(f)(())(iii) 


i-f  17  CfK  2()().:i0-:i(a)(12). 
'  15  IL.S.C.  78.s(l))(l). 

-  17  CfK  24n.1!)l)-4. 

’  15  IL.S.C.  78s(l))(:i)(A). 


thereunder,^  which  renders  it  effective 
ui)on  filing  with  the  CCommission.  The 
CCommi.ssion  is  inihlishing  this  notii:e  to 
solicit  comments  on  the  propo.sed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (Change 

The  I'Cxchange  is  proposing  to  amend 
Rule  11.9.  entitled  “Orders  and 
Modifiers"  to  modify  the  operation  of 
the  Exchange's  price  sliding 
fnnctionalitv  described  in  BYX  Rule 

II. 9. 

The  text  of  the  jiropo.sed  rule  change 
is  available  at  the  Exchange’s  Web  site 
at  http://\v\v\v.batstrading.com,  at  the 
princijial  office  of  the  Exchange,  and  at 
the  CCommission’s  Public  Reference 
Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  CCommi.ssion,  the 
hCxchange  included  statements 
concerning  the  ])ur])ose  of  and  basis  for 
the  ])ropo.sed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  oflhe.se 
statements  may  he  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  .Sections  A.  B.  and  (C  below,  of 
the  most  significant  ])art.s  of  such 
statements. 

/\.  Salf-Hagnlaton'  Organi/Jition’s 
Statainant  oft  ha  Pnrposa  of,  and 
Statutory  Basis  for.  tha  Proposad  Bala 
(Jhanga 

1.  Pui  pose 

The  Exchange  currently  offers  various 
forms  of  sliding  which,  in  all  cases, 
result  in  the  ranking  and/or  display  of 
an  order  at  a  price  other  than  an  order's 
limit  price  in  order  to  comply  with 
applicable  securities  laws  and/or 
Exchange  rules.  .Specifically,  the 
Exchange  currently  offers  price  sliding 
to  ensure  com])liance  with  Regulation 
NMS  and  Regulation  .SHO.  Price  sliding 
cnri-ently  offered  by  the  Exchange  re¬ 
prices  and  displavs  an  order  u})on  entrv 
and  in  certain  cases  again  re-prices  ami 
re-displays  an  order  at  a  more  aggressive 
price  leased  on  changes  in  the  national 
l)est  hid  (“NBB”)  or  national  best  offer 
(“NBO".  and  together  with  the  NBB,  the 
“NBBO").  As  described  below,  the 
ICxchange  ])ro|)o,se.s  to  modify  the 
operation  of  display-price  sliding  in  the 
event  the  Exchange  dis])lay.s  an  order 
subject  to  price  sliding  as  a  Protected 
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Quotation  and  such  order's  displayed 
price  is  lockiul  or  crossed  by  another 
market. 

llndijr  the  Exchange's  current  rides,  it. 
at  tlie  time  of  entry,  an  order  would  lock 
or  cross  a  Protected  Quotation  displayed 
hy  another  trading  center  the  Exchange 
ranks  orders  subject  to  display-price 
sliding  at  the  locking  jirice  and  displays 
such  orders  at  one  minimnm  price 
yariation  below  the  current  NIK)  (for 
bids)  or  to  one  minimnm  price  yariation 
ahoye  the  current  NHH  (for  offers). 
Following  the  initial  ranking  and 
display  of  an  order  subject  to  display- 
price  sliding,  an  order  is  tyjiically  only 
re-ranked  and  re-disjilayed  to  the  extent 
it  achieyes  a  more  aggressiye  price. 
Iloweyer.  the  Exchange  propo.ses  to  re¬ 
rank  an  order  at  the  same  ])rice  as  the 
displayed  price  (i.e..  a  less  aggre.ssiye 
price)  in  the  eyent  such  order's 
displayed  price  is  locked  or  crossed  by 
a  Protected  Quotation  of  an  external 
market.'*  This  will  ayoid  the  potential  of 
a  ranked  price  that  crosses  the  Protected 
Quotation  displayed  by  such  external 
market,  which  conlil.  in  turn,  lead  to  a 
trade  through  of  such  Protected 
Quotation  at  such  ranked  jirice.  The 
Exchange  notes  that,  as  described 
below,  when  an  external  market  crosses 
the  Exchange's  Protected  Quotation  and 
the  I-;xchange'.s  Protected  Quotation  is  a 
dis|)layed  order  subject  to  |)rice  sliding, 
the  Exchange  jiroposes  to  re-rank  such 
order  at  the  displayed  jirice.  Thns.  the 
order  displayed  hy  the  Exchange  will 
still  he  ranked  and  jiermitted  to  execute 
at  a  price  that  cro.sses  the  other  market's 
Protected  Quotation,  which  is  consistent 
with  Ride  (ill  (h)(4)  of  Regulation  NM.S.^ 
As  an  example  of  the  hehayior 
de.scrihed  ahoye.  assume  the  Exchange 


■As  ilotiiioil  in  Hl'X  Ruin  l..^(l)  a  "I’nitnctiMl 
Qiiiilation"  i.s  "a  (iiiotation  tliat  is  a  I’rotnclod  Bid 
or  l‘roli?(:l(!d  Oltor."  In  linn,  tlu;  torin  ■'Broloclrd 
Bid"  or  "I’roliKdod  Ollor"  moans  "a  i)id  or  oiler  in 
a  slock  llial  is  (i)  displayed  by  an  automated  trading 
center:  (ii)  disseminated  pursuant  loan  ellective 
national  market  svstinn  plan:  and  (iii)  an  automated 
ipiotation  that  is  the  best  hid  or  best  otter  ota 
national  securities  exchange  or  association." 

'■llie  Kxchange  notes  that  as  a  general  matter 
Regulation  N'M.S  should  prevent  external  markets 
trom  displaying  Rrotecled  Quotations  that  lock  or 
cross  l’rolix:led  Quotations  displayed  hv  the 
I'ixchange.  However,  in  a  dvnamic  market,  such  an 
event  can  and  does  ha|)|>en  lor  a  varielv  ol  reasons, 
l-'or  example,  it  the  tixchange  updates  its  Protected 
Quotation  lor  a  .securitv  at  the  same  time  another 
market  updates  its  contra-side  Proticted  Quotation, 
it  is  possible  that  such  (piotations  lock  or  cross  each 
other.  Neither  the  lixchange  nor  the  other  market 
would  know  in  this  circumstance  that  such 
(piotations  would  lock  or  cross  each  other  when 
puhlishing  their  ipiotation  updates.  ,\s  another 
example,  in  the  event  another  market  receives  an 
interniarket  sweep  order,  such  market  may 
|Hrrmissihlv  displav  such  order  without  regard  to 
other  Protected  Quotations,  including  (piotations 
displayed  hy  the  Kxcliange  that  lock  or  cross  such 
order. 

■17(:1R  242.01 1(h)(4). 


ha.s  it  j)()sti!(l  ami  {lispliiyud  hid  to  hit\ 

100  .shiint.s  of  a  sociirity  priciul  at  Si  0.10 
por  .sliari!  and  a  postod  and  di.sphtyod 
offor  to  soil  100  sharos  <it  $10.13  |)or 
sliiiro.  As.siiiiK!  th(!  NIllK)  i.s  ,$10. 10  hy 
Si 0.1 2.  If  tho  Exchangi!  rocoiyits  it  noii- 
roiitahli;  hid  to  hiiy  100  sliaros  iit  .$10.12 
por  shall!  tho  fixi  liiingo  will  rank  tlio 
ordor  to  hiiy  iit  Si  0.1 2  iind  display  tho 
ordor  iit  .SlO.ll  hociiitso  displaying  tho 
hid  at  SI 0.1 2  would  lock  an  oxtoriiiil 
markot's  Frotoctod  Offor  to  soil  for 
Si  0.1 2.  If  an  oxtornal  niarkot  thon 
npdatod  its  Frotoctod  OHor  to  SlO.ll. 
thns  locking  tho  Exchango's  displiiyod 
hid  (i.o..  tho  ordor  siihjoct  to  prico 
sliding  that  is  rankod  at  SlO.12  and 
displiiyod  at  SlO.ll),  thon  tho  Exchango 
])roposos  to  modify  tho  rankod  prico  of 
such  hid  to  tho  samo  prico  as  tho 
displiiyod  prico  (i.o.,  .VlO.ll).  By  ro- 
ranking  tho  hid  in  this  o.xamplo  to 
SlO.ll,  tho  Exchango  will  not  allow  an 
ordor  to  maintain  a  rankod  prico  that  is 
crossing  tho  NIK)  whon  tho  displayitd 
prico  of  such  ordor  is  locking  tho  NIK), 
and  thus,  snch  ordor  will  not  liayi!  tho 
ability  to  tiiido  through  tho  NIK)  if  tho 
Exchango  rocoiyos  a  niiirkotahlo  contiit- 
sido  offor  during  tho  lockiul  niiirkot 
condition. 

Tho  Exchango  iiotits  tliiit  its  ])roj)osod 
whon  an  oxtornal  niarkot  pnhlishos  it 
Frotoctod  Qnotiition  that  cto.s.so.s  iui 
ordor  dis])layod  hy  tho  Exchango,  tho 
Exchiingo  has  projtosod  to  slidi!  tho 
rankod  prico  of  its  displiiyod  orditr  to 
tho  displiiyod  prico.  Thus.  :in  ordor  will 
still  ho  piirmittod  to  ho  ninkod  iit  a  prico 
that  crosses  iin  oxtoriiiil  markot's 
Frotoctod  Quotiition.  and  could  thus 
trado  through  such  ipiotatiou  if 
oxocutod.  For  instanco,  using  tho 
oxamplo  ahoyo,  assimio  that  tho  NBIK) 
is  Si 0.10  hy  SI  0.1 2  and  tho  Exchango 
has  a  ])rico  slid  hid  to  buy  100  shares 
that  is  rankod  at  Si 0.1 2  and  displayod 
at  SlO.ll.  If  an  oxtornal  market  thon 
npdatod  its  Frotoctod  Offor  to  SI 0.10. 
thus  crossing  tho  Exchiingo's  dis])layod 
hid  (i.o.,  tho  ordor  subject  to  jtrico 
sliding  that  is  ranked  at  .SlO.12  and 
disitlayod  at  SlO.ll),  thon  tho  Exchango 
will  modify  tho  rankod  prico  of  snch  hid 
to  tho  samo  prico  as  tho  displayod  ])rico 
(i.o..  SlO.ll).  Tho  ordor  displiiyiid  hy  tho 
Exchango  will  ho  jtormittiKl  to  roniain 
oxocntiihlo  at  a  jtrico  thiit  cros.sos  tho 
othi!!'  markot's  Frotoctod  Offor.  Tho 
Exchange  hits  itroitositd  this 
functionality  hocauso  it  is  consistitnt 
with  its  pro])osod  functionality  whon  an 
oxtornal  niarkot  locks  tho  Exchango's 
Frotoctod  Quotation.  Wliili!  tho 
Exchango  holioyos  such  an  ordor  should 
still  ho  ])ornilttod  to  oxocuto  ])ursuant  to 
tho  oxcojition  in  Regulation  NMS  whon 
tho  markot  is  cros.sod,  and  does  not 


holioyo  that  tho  dis])layod  prico  of  its 
Frotoctod  Quotations  should  ho  adjusted 
based  on  another  markot  puhlishod 
Frotoctod  Quotations  that  lock  or  cross 
such  (luotations.  tho  hNchango  holioyos 
thiit  oxociiting  such  iiii  ordor  at  tho 
displiiyod  prico  of  such  ordor  is  a  hotter 
result  hociiti.so  tho  oxistoiici!  of  it 
crossing  ipiotiition  is  oyidonco  of  some 
(trico  di.scropancy  in  tho  markot.  Tho 
Exchango  also  holioyos  that  consistoncy 
hotwoon  tho  functionality  whon  tho 
Exchango's  (luotiition  is  locked  and 
whon  tho  Exchiingo's  ipiotation  is 
cros.sod  is  proforahlo." 

Tho  Exchango  also  propo.ses  to  make 
clear  that  this  ro-ranking  will  not  result 
in  a  change  in  priority  for  tho  ordor  at 
its  displayod  prico.  For  instanco.  in  tho 
oxamplo  ahoyo,  assumo  tho  hid 
doscrihod  had  boon  ]iostod  and 
displayod  at  SlO.ll  and  ranked  iit 
SlO.12  ("Ordor  A"),  and  thon  a  later 
arriying  hid  i.s  rocoiyod  hy  tho  Exchango 
at  SlO.ll  ("Ordor  B")  and  jiostod  as 
well,  with  priority  hohind  Ordor  A.  If 
tho  Exchango  thon  ro-ranks  Ordor  A 
hocauso  it  ha.s  boon  locked  or  cros.sod  by 
another  markot  center's  Frotoctod 
Quotation,  tho  Exchango  does  not 
holioyo  it  would  ho  fair  to  cause  such 
ordor  to  lose  |)riority  whon  it  was 
originally  first  in  priority  amongst 
di.s|)layod  orders  on  tho  hixchango. 

As  sot  forth  in  the  fNchango’s  current 
])rico  sliding  rulos,  tho  rankod  and 
di.s|)liiyod  jiricos  of  iin  ordor  subject  to 
di,s|)liiy-prico  sliding  may  ho  adjn.stod 
once  or  nuilti])lo  times  dojionding  u|)on 
tho  instructions  of  a  Dsor"  and  changos 
to  tho  proyailing  NBIK).  Tho  Exchange's 
dofault  ])rico  sliding  ])roco.ss  slides  and 
ranks  an  ordor  on  entry  so  that  it  is 
rankod  at  tho  loc.king  jirico  and 
displayed  at  one  ])rico  lo.ss  aggressiye 
anil  thon  unslidos  tho  ordor  so  that  it  i.s 
displayed  at  tho  rankod/locking  ])rico 
one  time  if  such  di.s])lav  hocomos 
jiormissihlo.  Multijilo  prico  sliding 
continues  to  rank  and  disjday  orders  at 
tho  most  aggressiye  (jormissihlo  prices 
based  on  changos  to  tho  NBIK).  Multiph 
lirico  sliding  is  optional  and  mu.st  ho 
explicitly  soloctod  hy  a  User  hoforo  it 
will  ho  ai)|)liod.  Tho  Exchango  projio.sos 
to  make  clear  that,  in  connection  with 
the  changes  ahoye,  if  an  order  subject  to 
the  Exchange’s  default  ])ric.e  sliding 
process  has  boon  locked  or  crossed  hy 
a  Frotected  Quotation  of  an  external 
market  then  the  Exchange  will  adjust 
the  ranked  |nice  of  such  order  and  it 
will  not  ho  furthor  ro-rankod  or  ro- 
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''As  (lolincd  in  BYX  Riili;  1. ,')((:(:).  ii  Usm'  is  "iinv 
MmiihiM'  or  .Sponsonul  I’iirlicipant  who  is 
aiilhori/.(!(l  to  obtain  accoss  to  tho  .Svstom  piirsuant 
to  Rulo  1  i.:i." 


(lisplavocl  ill  any  otluir  prico.  VVhilo  in 
most  cironinstanc.os  tlio  IjXc.hanf^o 
nnslidos  ordors  subjoc.t  to  jn'ico  slitling 
to  <1  mori!  aggrossivo  prico  wlion 
porinissililo,  in  this  linhtod 
circnmslanco,  wlum  sncli  an  ordor’s 
dis])layod  in  ioo  is  lockod  or  crossod  liy 
an  oxlormil  inarkot  tlio  l-ixchiingo  will  ho 
sliding  tho  rankod  prico  to  iho  loss 
aggrossivo  displayod  jn-ico  and  will  not 
I'nrlhor  nnslido  tho  ordor.  Ordors  snhjoct 
to  tho  o])tional  imdtiplo  prico  sliding 
procoss  will  ho  Inrthor  ro-rankod  and  ro- 
dis])lavod  as  iiorinissihlo  hasod  on 
changos  to  tho  provailing  NBI3().  Thns. 
onco  slid,  an  ordor  snhjoct  to  mnltiplo 
prico  sliding,  iiudnding  its  rankod  prico, 
will  ho  slid  to  inoro  aggrossivo  pricos  as 
porinissihlo. 

As  a  continuation  of  tho  oxainplo 
ahovo,  assnmo  that  tho  NB13()  is  SID.  10 
hy  S10.12  and  tho  Extdiango  has  a  ])ric:o 
slid  hid  to  huy  100  sharos  that  is  rankod 
at  SI  01^  ilisidayod  at  SI  0.11.  If  an 
oxtornal  markot  thon  updatod  its 
Brotoctod  Offer  to  ,$10.11,  thus  locking 
tho  Exchango’s  disjilayod  hid  (i.o.,  tho 
ordor  snhjoct  to  jirii-.o  sliding  that  is 
rankod  at  SI  01 2  and  disiilayod  at 

51 0.11) ,  thon  tho  Exchango  will  modify 
tho  rankod  ])rico  ol  such  hid  to  tho  samo 
pric.o  as  tho  displayod  prico  (i.o., 

51 0.11) .  If  <t  llsor  has  soloctod  tho 
dofanlt  i)rico  sliding  ju-ocoss  thon  tho 
ordor  will  not  Inrthor  ro-rank  oi  lo- 
disi)lay  such  ordor,  ovon  il  tho  NHO 
movos  hack  to  SI 0.1 2  such  that  tho 
ordor  coidd  again  ho  rankod  at  that 
])rico.  llowovor,  il  a  lls(!r  has  optod  into 
mnltiplo  prico  slitling.  tho  Excdiango 
will  ro-rank  snch  ortlor  at  S10.12  (still 
displayod  at  SI  0.11),  and  if  tho  NBO 
thon  movod  to  ,$10.12,  tlio  Exchango 
will  ro-display  such  ordor  at  Si 0.1 2. 

2.  Statutory  Basis 

Tlio  rulo  cliango  proposed  in  this 
suhmission  is  consistent  witli  tho 
rocjnironionts  ol  tho  Act  and  tho  rules 
aiul  regulations  thoroundor  that  are 
ajiplicahlo  to  a  national  socnritios 
exchango,  and,  in  jiarticnlar,  with  tho 
rocjuironionts  ol  Section  (i(h)  ol  tho 
Act."’  Specifically,  tho  jiroposod  change 
is  consi.stont  with  Section  ()(h)(,'i)  of  tho 
Act,' '  hocauso  it  is  designed  to  prevent 
fraudnlont  and  maniiiulativo  acts  and 
jiracticos,  to  jironioto  just  and  ocjuitahlo 
principles  of  traelo,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  facilitating  transactions  in  securities, 
and  to  roniovo  imjiodimonts  to,  and 
perfect  tho  mochanism  of,  a  Iroo  and 
open  market  and  a  national  niaikot 
svstoni. 


Tho  Exchango  holiovos  that  tho 
proiiosod  changos  to  prico  sliding  are 
consistent  with  ,Soction  (i(h)(,'i)  ol  tho 
Act,'-  as  well  as  Rules  BID  and  Dll  ol 
Rogulation  NMS.'  '  Tho  Exchango  is  not 
modifying  tho  overall  functionality  ol 
prico  sliding,  which,  to  avoid  locking  or 
crossing  (luotalions  ol  other  markot 
c;ontors,  displays  ordors  at  pormi.ssihlo 
jiricos  while  retaining  a  jirico  at  whi(.h 
the  User  is  willing  to  huy  or  soil,  in  tho 
event  disiilay  at  snch  prico  or  an 
oxocaition  at  such  pric:o  hocomos 
])o.ssihlo.  Instead,  tho  Exchango  i.s 
making  changos  to  ensure  that  it  the 
Exchango’s  own  Brotoctod  Quotation  is 
a  prico  slid  ordor  that  is  lockod  oi 
crossod  hy  an  oxtornal  market’s 
Brotoctod  Quotation,  that  jsicl  tho 
Exchango  will  ro-rank  siu:h  order  so  th; 
its  displavod  prico  is  tho  samo  as  its 
rankod  jjrico. 

Rulo  DlO(d)  rociniros  exchanges  to 
ostahlish,  maintain,  and  enforce  rules 
that  nujuiro  momlxns  roasonahly  to 
avoid  “Idlisplayingciuotations  that  kn 
or  cross  any  protected  (piotation  in  an 
NM,S  .stock.”  "  ,Such  rides  must  ho 
"roasonahly  designed  to  assure  tho 
reconciliation  of  lockod  or  crossod 
(juolations  in  an  NM,S  stock,”  and  must 

“jirohihit  *  *  *  momhors  from  engaging 

in  a  pattern  or  practice  ol  disiilaying 
(piotations  that  lock  or  cross  any 
(juotation  in  an  NM,S  stock.  '  ’  Ihus, 
display-price  sliding  ottered  hy  tho 
Exchange  assists  Users  hy  displaying 
ordors  at  porinissihlo  pricos. 

Rulo  Dl  l  requires  trading  centers  to 
"ostahlish,  maintain,  and  onforc:o 
written  policies  and  lu'ocoduros  that  are 
roasonahly  designed  to  prevent  trado- 
thronghs  on  that  trading  center  of 
jirotoctod  (juotations”  unless  an 
oxcojition  apjilios.  Tho  Exchango 
holiovos  that  tho  ju'oposal  to  modify  its 
prico  sliding  functionality  to  iirovont  tho 
rankod  ju  tixis  of  ordors  subject  to  prico 
sliding  from  working  at  a  ju'ic;o  that 
could  trade  through  other  markot 
centers  when  tho  Exchange’s  (piotation 
is  lockod  is  consistent  with  this  Rule 
Dll.  ,Similarly,  although  a  trade  through 
would  ho  pormissihlo  it  tho  Exi.hangi-  ,s 
(juotation  is  crossod  hy  another  markot 
center  hasod  on  an  ajijilicahlo  oxcojition, 
tho  Exchango  holiovos  that  tho  jirojiosal 
to  ro-rank  ordors  in  snch  a  circnmstanco 
to  tho  disjilayod  juice  is  consistent  with 
tho  ju'otoction  of  investors  and  the 
juihlic  interest. 


'  '17  CFK  242.(01):  17  Cl'K  242.01 1. 

17  CFK  242.010((1). 
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B.  St^If-Begiilatory  Oryanmition  h 
Stdtanwnl  on  Biirdon  on  C'oinpotition 

Tho  juojiosod  rulo  change  does  not 
imjioso  any  hnrdon  on  comjiotition.  To 
tho  contrary,  the  jirojiosal  will  ensure 
that  tho  Exchango’s  ju'ocossos  are 
designed  to  jirovont  trade  throughs 
consistent  with  Rogulation  NM,S  in  the 
event  tho  Exchango’s  own  (juotations  are 
lockod  or  crossod  hy  oxtornal  markets. 

C.  Solf-Bognlatory  Oryanmit ion's 
Slotonient  on  (^oinnwnts  on  tho 
Proposod  Biilo  Chanyo  Bocoivod  From 
Momhors.  Participants,  or  Othors 

Tho  Exchango  has  neither  solicited 
nor  received  written  comments  on  tho 
ju'ojiosod  rulo  change. 

III.  Date  of  Effectiveness  of  the 

Proposed  Rule  Uhange  and  Timing  for 
Commission  Action 

Because  tho  jirojiosod  rule  change 
does  not  (i)  significantly  affect  the 
jirotoction  of  investors  or  tho  public 
interest;  (ii)  imjioso  any  signilicant 
hnrdon  on  comjiotition;  and  (iii)  hocomo 
ojiorativo  for  20  days  from  tho  date  on 
which  it  was  filed,  or  snch  shorter  lime 
as  tho  Commission  may  dosignato.  tho 
ju'ojiosod  rule  c.hango  has  hocomo 
offoctivo  jnirsnanl  to  .Section  lD(h)(2)(A) 
of  tho  Act'"  and  Rule  l‘)h-l(fl(D) 
thoroundor. 

A  jirojiosod  rule  change  tiled 
jnirsnant  to  Rule  lDl)-4(f)(ti)  under  tho 
Act  '"  normally  does  not  hocomo 
ojiorativo  for  20  days  after  tho  date  of  its 
filing,  llowovor.  Rule  lDh-4(n(D) 
jiormits  the  Commission  to  dosignato  a 
shorter  time  if  siicli  action  is  consistent 
with  tho  Jirotoction  of  investors  and  tho 
juihlic  interest.  Tho  Exchango  has  asked 
tho  Commission  to  waive  tho  20-day 
ojiorativo  dolav,  noting  that  doing  so 
will  allow  tho  Exchango  to  immodiatoly 
enhance  its  jirico  sliding  functionality  to 
avoid  jiotontial  trade  throughs  when  tho 
Exchango’s  (juotation  is  lockod  hy  an 
oxtornal  markot.  Tho  Commission 
holiovos  that  waiving  tho  2()-day 
ojiorativo  dolav  is  consistent  with  tho 
Jirotoction  of  investors  and  tho  juihlic 
interest.  Thoroforo.  tho  Commission 
horohy  waives  tho  2D-(lay  ojiorativo 


"■  15  il.s.c.  7«s(1))(:i)IA). 

'7  17  CFK  241l.l‘)l)-4(l)ll)).  In  addition.  Kulo  Kll)- 
4(l)(())  roquiros  a  soll-ro^idalory  or-'ani/.ation  to  j^ivc 
Ihi!  ('.ommission  writton  notion  of  its  intent  to  Ido 
tiu!  proposod  i  nto  ohan»o.  aloii'’  witli  a  liriol 
dosoriiition  and  text  of  tlio  proiiosod  rulo  <.lianKo. 
at  toast  fivo  liusinoss  days  prior  to  tlio  dato  ol  lilnij; 
of  tho  proposod  rulo  oliaiioo.  or  such  sliortor  tiiiio 
as  dosi”iialod  hy  tho  Coninii.ssion.  I  ho  lixohango 
has  satisliod  this  ro(|uiroiiioiit. 

'»  17  CFK  24().U)t)-4(f)(r>). 

'■>17  CFK  24().U)l}-4(f)l(i). 


'"15  ll.S.C.  7»f(h). 

"  15  U..S.C.  7Hf(h)(5). 


Federal  Register/ Vol.  78,  No.  25 / Wednesday,  February  (i,  2013 / Notices 


8655 


(hday  and  designates  the  projjosal 
operative  uj)on  fding.-" 

At  any  time  within  (it)  days  of  tlie 
filing  ol  tlie  proposed  ruh;  eliangcc  the 
(iommi.ssion  summarilv  mav 
temporarily  suspend  such  rule  change  if 
it  appijars  to  the  (iommissiou  that  such 
action  is  necessary  or  approj)riate  in  the 
j)uhlic  interest,  for  the  protection  of 
iuve.stors.  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  (Comments 

Interested  persons  an;  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  j)ropo.sed  rule 
change  is  consistent  with  the  Act. 
(iomments  may  he  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission's  Internet 
comment  form  (htti)://wni\\sec.<’ov/ 
rnles/sro.shtmiy,  or 

•  .Send  an  email  to  rnle- 
connnents@sec.}’ov.  Flease  include  File 
Number  SR-HYX-2()1 3-003  on  the 
subject  lini!. 

Paper  Comnumts 

•  Send  pap(!r  comments  in  triplicate 
to  Flizal)(!th  M.  Murphy.  Secretarv, 
.S(!curities  and  Fxchange  (Commission, 
100  F  Street  NF..  Washington.  D(] 
20.549-1000. 

All  submi.ssions  should  refer  to  File 
Number  SR-nYX-201 3-003.  This  file 
number  should  he  included  on  the 
subject  line  if  email  is  used.  To  help  the 
(Commission  process  and  nn  iew  your 
comments  more  efficiently,  please  use 
only  one  method.  The  (Commission  will 
post  all  comiiKMits  on  the  (Commission's 
Internet  Web  site  (http://\\  i\  \y.sec.^o\'/ 
rnles/sro.shtml).  (Cojjies  of  the 
submi.ssion.  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the; 
proposed  rule  change  between  the 
(Commission  and  anv  j)erson.  other  than 
those  that  may  he  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  l)..S.(C.  552,  will  he 
available  for  Web  site;  viewing  and 
l)rinfing  in  the  (Commission's  Public 
Reference  Room.  100  F  Street  NIC.. 
Washington.  IKC  20549,  on  official 
hnsiiuiss  days  betwcum  the  hours  of 
10:00  a. Ill.  and  3:00  p.ni.  (Cojiies  of  the 
filing  also  will  he  available  for 
ins|)ection  and  copying  at  the  ])rincipal 


K(ir  purposes  only  i)t  Wiiiviii;;  tho  ;U)-(l;iy 
opciPiilivt!  d(!liiv.  the  ConiniiKsidii  lias  considered  llie 
proposeil  rule's  iinpaci  on  etliciencv.  coin|)etition. 
and  capital  Idrinalion.  .See  1.S  U..S.(:.  7ac(t). 


office  of  the  Exchange.  All  comments 
received  will  Ih;  posted  without  chcUige: 
the  (Commission  does  not  edit  personal 
identifying  iiiformation  from 
submissions.  You  should  submit  only 
inforniiition  tlnit  you  wish  to  make 
iivailable  |)uhlicly.  All  submissions 
should  refer  to  File  Number  SR-13YX- 
201 3-003  and  should  he  submitted  on 
or  hefon;  February  27.  2013. 

I'’()r  llio  Coiniiiission,  liy  Itu;  Division  of 
Trading  and  Markols.  |nirsnanl  lo  delegiilod 
anlliority.-' 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

II'K  Hoc.  Filed  «:45  am| 
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[Release  No.  34-68789;  File  No.  SR-BATS- 
2013-005] 

Self-Regulatory  Organizations;  BATS 
Exchange,  Inc.;  Notice  of  Filing  of 
Proposed  Rule  Change  To  Modify  the 
Competitive  Liquidity  Provider 
Program  to,  Among  Other  Things, 
Modify  the  Calculation  of  Size  Event 
Tests 

lannary  :M  .  201 3. 

Pursuant  to  Section  19(h)(1)  of  the 
Securities  Exchange  Act  of  lt)34 
(“Act”),’  and  Rule  19h-4  thereunder.- 
notice  is  hereby  given  that  on  lannary 
18.  2013,  I3AT.S  Exchange,  Inc. 
(“Exchange"  or  “BATS")  fihul  with  the 
Securities  and  Exchange  (Commi.ssion 
(“(Commission”)  the  jiroposed  rule 
change  as  described  in  Items  I.  II  and  HI 
below,  which  Items  have  been  prejiared 
by  the  Exchange.  The  (Commission  is 
puhli.shing  this  notice  to  solicit 
comments  on  the  projiosed  rule  change 
from  interested  ])ersons. 

I.  Sell-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (Change 

The  Exchange  is  filing  with  the 
(Commission  a  proposal  to  amend 
Interpretation  and  Policy  .02  to  Rule 

II. 8.  entitled  “(Conqietitive  Liipiidity 
Provider  Program.” 

The  text  of  the  ]n'0|)osed  rule  change 
is  available  at  the  fCxchange's  Web  site 
at  http://\y\yiy.l)(itstr(i(ling.com.  at  the 
jirincipal  office  of  the  Exchange,  and  at 
the  (Commission's  Public  Reference 
Room. 


-■  17  CFK  20ii.:«)-:i(ii)(i2). 
I  l.'i  7«s(l))(l). 

-  17  CFK  24n.l!ll)-4. 


II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  (Commission,  the 
I'Cxchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  Jiroposed  rule  change  and  discussed 
any  comments  it  rei:eived  on  the 
jiroposed  rule  change.  The  text  of  these 
.statements  may  be  examined  at  the 
jilaces  Sjiecified  in  Item  IV  below.  The 
Exchange  has  jirejiared  summaries,  set 
forth  in  Sections  A,  B,  and  (C  below,  of 
the  most  significant  jiarts  of  such 
statements. 

(A)  Self-Peguldtorv  Organization’s 
Statement  of  the  Purpose  of,  and 
Statiiton’  Basis  for,  the  Propo.sed  Buie 
Change 

I.  Piu  jiose 

(On  August  30.  2011,  the  Exchange 
received  ajijiroval  of  rules  ajijilicalile  to 
the  (jualification,  listing  and  delisting  of 
securities  of  issuers  on  the  Exchange.-* 
More  recently,  the  Exchange  received 
ajijiroval  to  ojierate  a  jirogram  that  is 
designed  to  incentivize  certain  market 
makers  registered  with  the  Exchange  as 
(Comjietitive  Eiijuidily  Providers 
(“(CEPs")  to  enhance  liijiiiditv  on  the 
Exchange  in  Exchange-listed  securities 
(the  “(Comjielitive  Eicjuiditv  Provider 
Program”  or  “(CLP  Program").'’  The 
Program  seeks  to  establish  a  venue  for 
the  execution  of  retail  orders  with 
greater  price  comjietition  and 
transjiarencv  than  existing  execution 
arrangements.  The  Exchange 
sulisecjuently  adojiled  financial 
incentives  for  the  (CLP  Program  and 
thereafter  amended  certain  financial 
incentives  for  the  (CCLP  Program.” 

The  jiurjiose  of  this  filing  is  to  modify 
Interjiretation  and  Policy  .02  of  Rule 

II. 8  regarding  certain  details  around  the 
imiilementation  of  the  (CLP  Program. 
Sjiecifically,  the  Exchange  jirojio.ses  to: 
(1)  Exjiand  the  time  during  which  the 
Exchange  will  calculate  Size  Event  Te.sts 
(“SETs”)  to  between  t):25  a.m.  and  4:05 
ji.m.;  (2)  calculate  .SETs  sejiarately  for 
bids  and  offers;  (3)  jirovide  .sejiarate 
daily  rebates  based  on  the  greatest 
miinher  of  winning  hid  .SETs  and 
winning  offer  .SETs;  (4)  increase  the 


'  S(U!  .Scciil'ilios  l-Aclum}’!!  Acl  Ki^Ikhsi!  No.  I),')22.') 
(Aiif>iisl  :i().2lUl).  71)  FR.").')14»  (.Soploinhor  (i.  21)11) 
(.SK-HA'I'.S-2(ni-()1H). 

■'.S'eo  .Socurilio.'i  l-Aclioiigi;  Acl  Koloiiso  No.  I)l):il)7 
(l•'ol)rllil|•v  2.  2012).  77  l-'K  (iliOli  (l-'obi-uiirv  li.  2012) 
(.SK-HA'i'.S-2IU  1-().")1 ). 

'  See  .Sociirilios  Fxcli<iii;>o  Acl  Koloaso  No.  1)1)427 
(FcUniai-y  21. 2012).  77  l-'K  llliOK  (l-'ol)i-Uiii-y  27. 
2012)  (.SK-li A'r.S-20 1 2-01  1 ). 

'•S(T  .Sociii-jlios  Fxcliaiigi!  Acl  Koloaso  No.  0787)4 
(.Soploniboi-  i;i.  2012).  77  I-'K  .18108  (.Soploiiihor  10. 
2012)  (.SK-KAT.S-2012-0:t0). 
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niininniin  (iiioto  to  have;  a 

to  fivo  roiincl  lots;  (5)  nuiuiro  a 

also  (luoto  at  loast  ono  rouml  lot  at  or 
within  1 .2%  of  tho  ('.hP’s  hid  or  oltor  in 
ordor  to  havo  a  winning  ShT  during  ^\^ 

Rogular  Trading  Honrs;  "  and  (ti)  chango 
the  svstoin  for  allocating  tho  daily  rohato  ,|, 
to  tho  Cld’s  with  tho  highost  and  soconii 
highost  winning  SKTs  Iroin  a  sot 
poroontago  to  a  pro  rata  basis.  l,i 

Extonding  tho  Tinio  ol  tho  C.EP  Program 

Tho  Exchango  is  proiiosing  to  oxpand  ri 

tho  tiino  during  whic;h  SETs  aro  U 

oalonlatod  on  tho  Exchango.  (airrontly.  E 

tho  Exchango  c.alciilatos  SET  s  at  loast  o 
onco  por  soc.ond.  hut  only  during 
Rogular  Trading  1  lours.  'Hus  Exchango  s 
iiroposos  to  oxiiand  tho  tiiuo  during  ^ 

which  SETs  are  calculated  to  include 
tho  period  five  ininutos  hotoro  tho 
hoginning  of  Rogular  'rrading  llours  and 
five  luimitos  after  Regular  Trading 

Hoiirs,ort);25a.m.  to4;()5p.in.  1  ho  i 

Exc;hango  is  iiroiiosing  this  change  in 

ordor  to  oncourago  CLPs  to  enter 

aggrossivolv  prinnd  orders  iininodiatoly 
prior  to,  during,  and  inunodiatoly  alter 
both  Opening  Auctions'*  and  Closing 
Auctions''  in  BATS  listed  securities. 

Calculating  SETs  Soiiaratoly  for  Bids 
and  Offers 

Tho  Exchango  also  propo.sos  to 
calculate  SETs  and  provide  rebates 
soiiaratolv  for  bids  and  oilers,  (airrontly. 
the  Exchango  calculates  and  dotornunos 
tho  winnor(s)  ol  each  STJ  by  ac  ding 
touothor  tho  total  nunihor  of  hid  shares 
that  a  CEP  is  cpioting  at  tho  NBB  and  tho 
nuiuhor  of  offer  shares  that  the  (.LI  is 
(uioting  at  tho  NBO  (tho  "Coinhinod 
Shares”).  The  Exchango  then  ilotornunos 
tho  SET  winner  based  on  tho  highest 
total  C.oinhinod  Shares. 

This  proposal  intends  to  amend 
Interpretation  and  Policy  .02(g)  ol  Rule 
ll.H  so  that  the  Exchange  c;ak:ulatos 
SETs  separately  for  bids  and  offers.  As 
proposed,  the  Exchange  would  evaluate 
a  C-LP’s  hid  (piotes  and  oiler  quotes 
separately,  meaning  that  the  C.LP  or 
CLPs  with  the  greatest  aggregate  size  at 
tho  NBB  will  ho  considered  to  have  a 
winning  bid  SET  and  tho  CLP  or  CLl  s 
with  tho  greatest  aggregate  size  at  the 
NBC  will  ho  considered  to  have  a 
winning  offer  SET.  No  CLPs  ^vml  d  he 
cousidered  to  have  a  winning  SE 1  lor 
having  the  greatest  aggregate  size  at  the 
NBB  and  NBC  combined. 


7  Ko»iilar  Tradin'- Hours  is  (Udinnd  in  IIAT.S  Ruin 

•'Tlu-  iirocaiss  lor  Oponin--  Auctions  in  lA  IS 
,i,„"  i.  i..  "ATS  R'i 

■.Tlui  process  lor  Cosing  Auctions  in  HA  1  .S  listed 
securities  is  descrilied  in  HATS  Rule  1  l.i.ilc). 


Minimum  Quote  Size  Recpiirement  gi'-< 

.  cllKi 

The  Exchange  is  jiroposing  to  increa.se 
the  minimum  (piote  size  reiiuirement  to  ^ 

he  eligible  to  have  a  winning  SE  1 

during  Regular  Trading  Hours. 

Currentlv.  the  Exchange  only  reipiires 
that  a  Cl'-P’s  orders  are  for  at  lea.st  one 
round  lot.  Specifically,  this  iiroposal  to 
amend  suh-paragraph  (g)(4)  ol 
Intei'iiretation  and  Policy  h>  Rule 

1 1  .H  is  intended  to  increase  the  pj, 

tninimnm  ipiote  size  reipurement  to  live 
round  lots  (usually  .^00  shares)  lor  a  (,L1 
to  have  a  winning  hid  or  oner  SE  1 .  nc 
Exchange  is  proposing  this  change  to 
encourage  CLPs  to  provide  additional  ,,, 

liquidity  at  the  NBBC  in  BA  TS  listed  ,,, 
securities. 

Contra-Side  Quoting  Recpiirement 

The  Exchange  also  jiroposes  that  a  a; 

CLP  he  recpiired  to  cpiote  at  least  one  fi 

round  lot  at  or  within  1 .2%  of  tlui  CLl  s  a 
hid  or  offer  in  order  to  have  a  winning  a 
SET  during  Regular  Trading  Hours.  t 

Currently,  outside  of  daily  and  monthly  r 
(Uioting  recpiirements.  the  Exchange  i 

does  not  have  any  cpioting  requirements  ^ 
for  CLPs.  More  siiecifically,  the  1 

Exchange  does  not  currently  have  any 
contra-side  cpioting  recpiirements  that  a  . 

CLP  must  meet  in  order  to  he 

considered  to  have  a  winning  SE  T. 

This  proposal  to  add  suh-jiaragiap  i 
(j.)(5)  lo  Interpretation  and  Pcilicy  .02  to 
Rule  ll.H  is  intended  to  recpiire  that,  in 
order  to  have  a  winning  hid  SET  or 
"  winning  offer  SET  during  Regular 

Trading  Hours,  a  CLP  nui.sl  have  a  hid 
or  offer  on  the  contra-side  at  a  jirice  at 
or  within  1 .2%  of  the  CLP's  winning 
offer  or  hid.  respectively.  For  example, 
as  proposed,  in  order  for  a  CLP  to  have 
a  winning  hid  SET  for  a  500  .share  hid 
priced  at  $10.00.  the  CLP  must,  at  the 
time  of  the  SET,  also  have  at  least  one 
round  lot  offer  for  between  $10.00  and 
$10  12.  For  a  CLP  to  have  a  winning 
offer  SET  for  a  500  share  offer  priced  at 
s  $10.00,  the  CLP  mn.st,  at  the  timci  ol  the 
SE'T.  also  have  at  least  one  round  lot  Inct 
iiriced  between  $0.H8  and  $10.00.  The 
Exchange  is  proposing  this  amendment 
ill  order  to  recpiire  CLPs  to  provide 
licpiiditv  on  both  sides  ol  the  market  in 
'f*  order  to  he  considered  to  have  a 
’  winning  hid  or  offer  SET.  The  Exchange 
is  proposing  to  have  this  recpiirement 
apply  only  to  SETs  during  Regular 
'Trading  Hours  in  order  to  mitigate 
exiiosure  due  to  potentially  high 
volatility  in  pricing  that  occurs  outside 

of  Regular 'Trading  Hours. 

I’roviding  Daily  Financial  R^aR*« 
s  Separately  for  Bid  SE'Ts  and  Offer  SET  s 

The  Exchange  proposes  to  provide 
'  separate  daily  rebates  based  on  the 


greatest  number  of  winning  hid 
aud  winning  offer  SE'Ts.  Currently,  the 
one  or  two  CLPs  (depending  on  the  type 
of  security)  with  the  greatest  numher  ol 
winning  SE'Ts  (subject  to  other 
recpiirements.  not  relevant  tor  the 
purpo.ses  of  this  proposed  change)  win 
a  .set  percentage  of  a  single  daily  rebate. 

The  Exchange  is  iiroposing,  in 
conjunction  with  the  above  proposed 
change  to  c.alculate  SE'Ts  scqiarately  toi 
bids  and  offers,  to  amend  Interpretation 
and  Policy  .02  (g)(1)(A)  and  (k)(l)  of 
Rule  ll.H  to  provide  daily  financial 
rebates  to  (iLPs  ha.sed  on  which  CLP  or 
CLPs  have  the  greatest  numher  ol 
winning  hid  SETs  and.  separately, 
winning  offer  SE  1  s. 

Allocation  of  Daily  Financial  Rebates 

The  Exchange  is  also  proposing  to 
amend  the  wav  that  it  allocates  daily 
financial  rebates  to  CLPs.  Currently,  for 
all  C'.LP  eligible  securities  with  the 
exception  of  Tier  11  securities,"'  the 
Exchange  allocates  daily  fiuanc.ial 
rebates  on  an  H0/2()  basis  in  which  the 
eli-ihle  CLP  with  the  highest  numher  ol 
i  Winniiis  .SCTs  r«(«iv.>s  m«.  c.f  lh«  -l-ily 
financial  rebate  and  the  eligible  (.U 
with  the  second  highest  numher  ol 
winning  SE'Ts  receives  20'/..  of  the  daily 

financial  rebate."  Frecpiently.  the 

Exchange  has  found  that  the  (.LI  with 
the  most  or  second  most  winning  Shis 
)  will  realize  that  they  are  so  far  m  h'”" 

1  of  the  next  CLP  and/or  so  tar  behind  the 
CLP  in  front  of  them  that  they  no  longer 
have  incentive  to  continue  to  provide 

aggressive  cpiotes. 

In  order  to  incentivize  (.LPs  to 
continue  to  quote  aggressively 
.  throughout  the  clay,  the  ^  . 

;  Iiroiiosing  to  amend  paragrajih  (k)n )  ot 
Interiiretation  and  Pcilicy  .02  to  Rule 
ll.H  to  allocate  daily  finam;ial  rebates  to 
('.LPs  on  a  pro  rata  basis.  Specifically. 

1  the  Exchange  is  iiroposing  to  determine 
the  two  CLPs  that  receive  the  daily 
at  financial  rebates  on  the  same  basis, 
ae  however,  rather  than  receiving  a  pre-set 
aid  percentage  of  the  financial  rebate;,  the 
e  CLPs  will  sjilit  the  financial  rebate 
nt  based  on  the  numher  of  each  CLP  s 

winning  SETs  as  a  percentage  ot  total 
in  winning  SlH’s  between  ‘R'' 

C.LPs.  For  instance,  where  (.1.1  1  nas 
n<>e  (i.OOO  winning  SE'Ts,  ('.LP2  has  4.000 


As  (liHinucl  in  H.\  1  S  Riilo  14.(1. 
n  It  is  cvorlli  nnlinj;  that  lha  Kxchanc-o  cunvntly 
,l„as  n..l  (lislinouish  HoUvaon  l.ul  Sl.Is  an.l  ..lla. 
.SKTs  and  awards  ilia  daily  rmanaial  ral.alas  In  U.l 
Hasad  only  nn  lha  tnlal  nninbar  ol  "  nnnng  .SH 1  s 
(wliathca-  on  an  »()/2(l  basis  or.  as  undar  1  lai  1. 
1()0"/„  to  a  sin--la  CHI’).  As  dasc.nbad  abova.  Hu. 
l-xchanaa  is  proiiosing  to  aalc.idata  bolb 

Hid  SRTs  and  winning  ollar  .Shi  sand,  as  siK,  .  . 

also  proposing  to  provida  saparata  and 
linancial  rabalas  to  C.l.l’s  lor  Ind  Sl'.l  s  and  olb.i 
SliTs. 
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winning  SFT.S.  and  CLP;t  has  IhOOU 
winning  SETs,  eurrenlly.  the  Exchange 
would  award  80%  to  (dd’l  and  21)%  to 
(d.1’2.  based  on  tlie  set  j)ercentages. 
However,  as  j)ro|)osed.  (d.Pl  would  In; 
allocated  00%  of  the  financial  rehate 
|0.000/((i000+4000)|  and  CEl’2  would  h(! 
allocated  40%  of  the  financial  rehate 
14.000/(0.000+4.000)1.  The  Exchange  is 
not  i)roj)osing  to  reallocate  the  daily 
financial  nihatcis  for  Tier  II  securities. 

2.  Statutory  Basis 

The  Exchange  believes  that  its 
propo.sal  is  consi.stent  with  the 
nupurements  of  the  Act  and  the  rules 
and  regulations  thereunder  that  are 
ap])licahle  to  a  national  securities 
exchange,  and.  in  jiarticular.  with  the 
recpiirements  of  Section  0(h)  of  the 
Act.'-  In  particular,  the  |)ropo.sal  is 
consistent  with  Section  0(h)(.5)  of  the 
Act.' '  because  it  would  promote  just 
and  ecpiitable  principles  of  trade, 
remove  impediments  to,  and  perfect  the 
mechanism  of,  a  free  and  optm  market 
and  a  national  market  system.  The 
Exchange  believes  that  the  j)ro])o.sal  will 
bcmefit  market  partici])ants  hy 
incentivi/.ing  increased  particij)ati{)n  in 
the  Opcming  and  (dosing  Auction  by 
expanding  the  time  during  which  th(! 
Exchange  will  conduct  SE  I's,  thus 
improving  the  jji  ice  discovery  ])roce.ss. 
The  Exchange  also  helicnes  that  the 
|)ro|)o.sal  will  promote  tighter  si)reads 
for  all  mark(4  participants  by  separately 
c;alculating  SETs  and  ])roviding  rebat(!s 
for  bids  and  offers  rather  than  combined 
bids  and  offers,  wliich  will  inccaitivize 
(dJ’s  to  (piote  more  aggressivelv  on  both 
the  bid  and  offer.  Further,  the  Exchange 
Ixdieves  that  the  ])roposal  will  promote 
tighter  spreads  hy  recpiiring  that  CEFs 
(piote  at  least  one  round  lot  at  or  within 
1.2%  of  a  bid  or  offer  in  order  to  have 
a  winning  ,SET  din  ing  Regular  Trading 
Hours.  In  addition  to  creating  tighter 
spreads,  the  Exchange  further  believes 
that  the  projiosal  is  consi.stent  with  the 
Act  because  it  will  help  to  increase 
litpiidity  at  the  NBBO  liy  increasing  the 
minimum  (piote  size  from  one  round  lot 
to  five  round  lots.  Finallv,  the  Exchange 
believes  that  the  proposed  pro-rata 
structure  will  incentivize  CiEFs  to  (piote 
aggressively  on  a  continuous  basis 
throughout  each  trading  day. 

(HI  Salf-Re^iiUitoiY  Organi’/Aition's 
Sldtamanl  on  Bnrdon  on  Coinpoihion 

The  projiosed  rule  change  does  not 
ini|)()se  any  burden  on  comiietition.  The 
Exchange  believes  that  the  ])ro|)()sal  will 
merely  improve  the  incentives  and,  in 
turn,  the  results,  of  its  (d.F  Frogram. 


15  IL.S.C.  7111(1)). 
"15  II..S.(:.  781(1))(5). 


The  Exchange  believes  that  the 
proposed  changes  will  enhance 
competition  amongst  participants  in  tlie 
(]EF  Frogram. 

(C)  Solf-]{o;^nl(itory  Oryonizot ion's 
St(it(‘in(;nt  on  (Comments  on  tha 
Pi'oposod  linlo  C.honyo  liocoivod  Id'oin 
Moinlnns,  Pailiciponts  or  Othars 

The  Excliange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

HE  Dale  of  Effectiveness  of  the 
Proposed  Rule  (ihange  and  Timing  for 
(Commission  Action 

Within  45  days  of  the  date  of 
jniblication  of  this  notice  in  the  Federal 
Register  or  within  sucli  longer  jieriod  (i) 
as  the  (Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  jieriod  to  be  appropriate  and 
]niblishes  its  rea.sons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  (Commission  will:  (a)  By  order 
apjirove  or  disapprove  such  jiroposed 
rule  change,  or  (b)  institute  proceedings 
to  determine  whether  the  jiroposed  rule 
change  should  be  disapproved. 

IV.  Solicitation  of  (Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proiiosed  rule 
change  is  consistent  with  the  Act. 
(Comments  may  be  submitted  by  any  of 
the  following  methods: 

Hloctron ic  Coininoni s 

•  ll.se  the  (Connni.ssion’s  Internet 
comment  form  (hit p://i\’\v\\’. soo.gov/ 
rnlos/sro. shindy,  or 

•  .Send  an  email  to  rnlo- 
connnont, s@soc.gov.  Please  include  File 
Number  .SR-BAT.S-2()1 3-005  on  the 
subject  line. 

Papor  (ionnnonis 

•  .Send  pajier  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  .Secretary, 
.Securities  and  Exchange  (Commission, 
100  F  .Street  NE.,  Washington,  DCC 
20540-1090. 

All  submissions  should  refer  to  File 
Numher  .SR-BAT.S-201 3-005.  This  file 
number  should  be  included  on  the 
subject  line  if  email  is  ii.sed.  To  helj)  the 
(Commission  process  and  review  vour 
comments  more  efficiently,  plea.se  use 
only  one  metliod.  The  (Commission  will 
])ost  all  comments  on  the  (Commission’s 
Internet  Web  site  {hll})://\v\v\v.soc.gov/ 
rnlos/sro. shlinl).  (Copies  of  the 
submission,  all  subseipient 
amendments,  all  written  .statements 
with  respect  to  the  jiroposed  rule 
change  that  are  filed  with  the 
(Commission,  and  all  written 


communications  relating  to  the 
projio.sed  rule  change  between  the 
(Commission  and  any  person,  other  than 
tho.se  tliat  may  be  withlield  from  the 
public  in  accordance  with  the 
lirovisions  of  5  lE.S.CC.  552.  will  be 
available  for  Web  site  viewing  and 
printing  in  the  (Commission’s  Public 
Reference  Room,  100  f’  .Street  NE., 
Washington,  D(C  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  ]).m.  (Copies  of  such 
filing  akso  will  be  available  for 
inspection  and  copying  at  the  inincipal 
office  of  the  Exchange.  All  comments 
received  will  be  posted  without  change: 
the  (Commission  does  not  edit  personal 
identifying  information  from 
submissions.  Yon  should  submit  only 
information  that  you  wish  to  make 
available  ])ublicly.  All  submissions 
should  refer  to  File  Numher  .SR-BAT.S- 
2013-095  and  should  he  submitted  on 
or  before  Februarv  27,  2013. 

I’or  llu!  CConnnission,  by  llie  llii'ision  of 
Tnuling  and  Markets,  pursnanl  to  delegated 
autlioritv. 

K(!Vin  M.  O’Neill. 

Dopiily  Socrolary. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Organizations;  EDGA 
Exchange,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Relating  to  Amendment 
to  EDGA  Rule  13.9 

lanuary  3 1 .  2013. 

Pursuant  to  .Section  19(b)(1)  of  the 
.Securities  Exchange  Act  of  1934  (the 
"Act”),'  and  Rule  19h-4  thereunder,- 
notice  is  hereby  given  that  on  january 
22.  2013  the  EDCA  Exchange,  Inc.  (the 
"Exchange”  or  "ED(jA’’)  filed  with  the 
.Securities  and  Exchange  (Commission 
("Commission’’)  the  jiroposed  rule 
change  as  described  in  Items  1  and  11, 
which  items  have  been  jirejiared  by  the 
•self-regnlatorv  organization.  The 
(Commission  is  jniblishing  this  notice  to 
.solicit  comments  on  the  jirojiosed  rule 
change  from  interested  jier.son.s. 

I.  Self-Regulatory  Organization’s 
.Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (Change 

The  Exchange  jirojidses  a  rule  change 
to  amend  Rule  13.9  to  allow  Members 
the  ojition  to  ojit-out  their  routed  orders 
from  inclusion  in  the  Edge  Routed 


"  17  CI  K  2()().:U)-;i(a)(12). 
I  15  II..S.C.  78.s(l))(l). 

-  17  CI'R  24().l!ll)-4. 


Liciiiidily  Roi)ort^^'  on  a  inarkot 
partic.ijiant  idontitiorls)  (“Ml’ip(s)  ) 
l)asis.  All  of  the  changos  doscribod 
horoin  am  apjilioablo  to  LDCjA 
Momb(!rs.  Tho  toxt  of  tho  proposed  rule 
change  is  available  on  the  Exchange’s 
IntcM'net  VV(ib  site;  at 

n'n'n'.f///’e(;/edge.(.’fnji.  at  the  Exchange  s 
princijial  oilice,  and  at  the  1  nhli(. 
Reference  Room  of  the  Commission. 


II.  Sell-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatoVy  organization  included 
statements  concerning  the  purpose  ol. 
and  basis  for,  the  proi)f)sed  rule  change 
and  discaissed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  he  examined  at 
the  places  specified  in  Item  IV  helow. 
The  self-regulatory  organization  has 
iirepared  summaries,  set  lorlh  in 
sections  A,  B  and  C  helow,  ol  the  most 
signilu;ant  asjiects  of  such  statements. 

A.  Organi/Mt ion's 

Slatonwni  of  tho  'Pnrposo  of,  and 
Statutory  Basis  for.  Proposad  Bala 
Changa 


not  he  included  in  the  Edge  Routed 
Eicpiiditv  Reiiort.  . 

If  a  Member  wishes  to  opt-out  then- 
routed  orders  from  inclusion  in  the 
Service,  such  Memher  must  suhinit  a 
reipiest  to  the  Exchange  in  a  form 
prescrihed  hy  the  Exchange.  Such 
reipiest  will  iirevent  the  display  ol  the 
Memher’s  routed  orders  in  the  Service 
effective  as  of  the  day  the  re(|uest  was 
suhmitted.  Members  can  notify  the 
Exchange  via  email  if  they  wish  to 
revoke  their  election.  Such  reciuest  will 
he  effective  as  of  the  day  the  recpiest  was 
suhmitted. 


2.  Statutory  Basis 


1.  Purpose 

lu  SR-EUCA-2()12-;i»  (the  "Filing").' 
the  Exchange  introduced  a  new  market 
data  lu-oduct.  Edge  Routed  Liciuidity 
Reiiort  (“Edge  Routed  Liiiuidity  Reiiort” 
or  the  "Service”)  to  Memhers-'  and  non- 
Memhers  of  the  Exchange  (collectively 
referred  to  as  "Suhsc:riher.s  ).  The  Edge 
Routed  Liipiidity  Reiiort  is  a  data  feed 
that  contains  all  historical  order 
information  for  orders  routed  to  away 
destinations  hy  the  Exchange.  The 
Filing  .stated  tliat  Edge  Routed  Licpiidity 
Report  is  offered  as  either  a  stamlard 
rejiort  (the  “Standard  Report”)  or  a 
premium  reimrt  (the  "Premium  Report") 
(the  Standard  Report  and  the  Premium 
Report  shall  he  collectively  referred  to 
as  the  “Reports”).  In  SR-EUCjA-ZOIZ- 
42,'’  the  Exchange  amended  Rule  l.I.h  to 
jirovide  additional  information 
regarding  the  features  of  the  Standard 
Reiiort  and  the  Premium  Report. 

The  Exchange  proposes  to  amend 
Rule  i:f.h  to  state  that  Members  will 
have  the  ability  to  recpiest.  on  a  MPID 
basis,  and  in  a  form  jirescrihed  by  the 
Exchange,  that  their  routed  orders  will 


'Si'curitins  I'.xcliansi!  Act  Kt!loas(!  No.  f>77(i.'> 
(August  :ri.  -un  A.  77  I  K  .'■.524«  (Soptomlau-  7.  2012) 
(.sr-i;ix;a-2012-:i«). 

••  A  is  any  nigistoroil  Imikoi'  or  doalor  tliat 

has  IxMMi  admitted  to  momlrorsliii)  in  tlio  hxohango. 

■•Sac  Socuritios  Rxi.liango  Act  Rolaaso  No.  (i7!>t)!) 
(.Soi.tomhor  21.  2012).  77  RR  .S<)441  (.S.^domlHU-  27. 
2012)  (SR-1:D(:A-2012-42). 


The  Exchange  helieves  that  the 
pro])osed  rule  change  is  consistent  with 
the  ohjectives  of  Section  (i  of  the  Act,"’ 
in  general,  and  with  Section  (i(h)(.i)  of 
the  Act  7  in  jiarticular,  which  recpiires, 
among  other  things,  that  the  Exc.hange  s 
rules  are  not  designed  to  unfairly 
discriminate  hetween  customers, 
issuers,  hrokers  or  dealers  and  are 
designed  to  prevent  friiudulent  and 
miinipulative  acts  tind  practic.es,  to 
jiromote  just  and  ecpiitahle  principles  ol 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  m 
regulating,  clearing,  settling,  processing 
information  with  resiiect  to,  and 
facilitating  transactions  in  securities,  to 
remove  im])ediments  to  and  perfect  the 
mechanism  ol  a  free  and  open  maiket 
and  a  national  market  .system,  and,  in 
general,  to  protect  investors  and  the 
inihlic.  interest. 

The  Exchange  helieves  that  the 
proposed  amendment  is  con.sistent  with 
those  principles  as  Members  election  to 
he  included  or  excluded  in  the  Service 
is  coiiijiletelv  voluntary  at  any  time. 
Providing  Members  the  ability  to  opt- 
out  their  routed  orders  from  inedusion  in 
the  Service  makes  available  an 
additional  choice  that  jireviously  did 
not  exist.  Members  that  do  not  wish  to 
repre.sent  their  orders  in  the  Servic:e  lor 
any  reason  will  he  allowed  to  ojit-oiit 
their  routed  orders  (on  an  MPID  basis) 
from  being  included  in  the  Service  and 
any  Memher  may  cancel  their 
suii.scriiition  to  the  Service  at  any  tiine. 

The  Excdiange  also  believes  that  the 
proposed  amendment  is  consistent  with 
the  princiiiles  of  Section  (i(h)(5)  of  the 
Act  because  allowing  Members  the 
ability  to  opt-ont  their  routed  order  data 
from  inclusion  in  the  Service  does  not 
im])licate  any  concerns  related  to 
maniimlation  or  fraud.  Because  all  data 
in  the  Service  is  displayed  on  an 
anonymous  basis,  Suhscrihers  will  he 
unaware  of  which  Members  have 


chosen  to  ojit-out  their  routed  order  data 
from  the  Service. 

Lastly,  the  iirojKKsal  is 

nondiscriniinatory  bocaiiso  it  a])plios 
uniformlv  to  all  Members.  The 
Exc.hange  believes  that  it  is  important  to 
make  this  feature  transiiarent  to 
.Suhscrihers  of  the  .Service  hy  jiroposing 
to  codify  this  principle  in  Rule  13.5). 

B.  S(df-BagnIatory  Organiy.ation's 

Statanwnt  on  Burdan  on  Coinpatition 
The  Exc:hange  does  not  believe  that 
the  ])roi)os(ul  rule  change  will  result  in 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  As  the 
Service  is  similar  to  those  historical  data 
products  already  provided  hy  other 
exchanges,  the  E.xchange  helieves  the 
Service  increases  competition  in  the 
market  for  historical  data  products."  In 
addition,  the  Exchange  believes  that  the 
ability  of  Members  to  exclude  their 
routed  orders  from  the  Service  will  help 
to  maintain  the  competitiveness  of  the 
Serviix!.  This  is  because  the  Exc.hange 
helieves  that  this  additional  feature  will 
attract  greater  order  flow  to  the 
Exchange  as  certain  Members  that  do 
not  wish  their  routed  order  information 
from  being  provisioned  within  the 
.Service  will  simply  exclude  their  routed 
ordms  from  the  .Service  as  ojipo.sed  to 
taking  that  additional  order  flow  to 
other  compciting  exchanges. 
Accordingly,  allowing  Members  the 
option  to  exclude  their  routed  oidcu 
Bow  from  the  Service  enables  the 
Exchange  to  remain  competitive  with 
other  exchanges. 


C.  Salf-Bagidatory  Organization's 
Statainant  on  Coinnwnts  on  the 
Proposad  Bala  Changa  Bacaivad  From 
Mainhars,  Participants  or  Otbars 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  jiroposed  rule  change.  The 
Exchange  has  not  rec:eived  any 


‘'See  StiCiii'itiiis  Kxcliiingi!  AiX  Rolinisi!  No.  (>1»8,') 
(April  0.  2010).  75  I’R  2001H  (April  10.  2010)  (SR- 
U.\T.S-20 10-002)  (adopling  H.\T.S  markol  (lata 
products,  including  HATS  Historical  Data 
I’rodncis);  sec  also.  NYSl-  Tcchnologi(!s.  Market 
Data,  ww  w.nvxddtd.eom  (inoviding  intorination 
regardin'’  historical  data  products  ollcrcd  hy  the 
NYSR;  s(M!  also.  NASDAQ  Rules  7022  and  702:i 
(estahlishiug  tees  lor  I  lislorical  Rescsirch  and 
,'\duiiuislralive  R(!i)orls  and  NASDAQ  Di!i)th-ol- 
Hook  Data):  .s(.'(^  disd.  .S(!ciuilit!s 
Release  No.  01410  ()auuary  25.  2010).  75  1-R  -iK-l 
(Rehruarv  4.  2010)  (SR-NA.SDAQ-2010-010) 
(ri'latingto  NASDAQ  ride  governing  1  lislorical 
ModelView  product):  seedlso.  Securities  l-.xchange 
Act  Release  No.  0040:i  (Rehriiary  15.  2012).  77  l-R 
105!K1  (Rehruarv  22.  2012)  (SR-1;D('.A-2012-05) 
(adopting  Hdgeitook  Ciloiid  service):  .sec  disa. 
Securities  Rxchange  Act  Release  No.  (i()402 
(l-ehriiarv  15.  2012).  77  FR  10.505  (Fehniary  22 
2012)  (SR-i:iX;X-2012-05)  (adopting  FdgeHook 
(ilond  service). 


'■15  U.S.C.  7«l. 
r  15  U.S.C.  78t(h)(5). 
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un.solicited  written  connnents  from  its 
Members  or  other  intere.sted  parties. 

III.  Date  of  KtTectiveness  of  the 
I’rcjposed  Rule  (ihange  and  Timing  for 
(Commission  Action 

because  tlie  foregoing  pro])os(!(l  rul(! 
cliange;  (1)  Does  not  significantly  affect 
the  protection  of  investors  or  the  j)nl)lic 
interest:  (2)  does  not  im|)ose  anv 
significant  burden  on  competition;  and 
(3)  1)V  its  t(irms  does  not  l)ecome 
operative  for  30  davs  after  tin?  date  of 
this  filing,  or  snob  shorter  time  as  the 
(Commi.ssion  mav  designate  if  consistcmt 
with  the  jji'otection  of  investors  and  the 
public  interest,  the  propo.sed  rule 
change  has  become  effective  pursuant  to 
Section  1 ‘)(h)(3)(A)  of  the  Act  and  Rule 
10t)-4(f)(0)  therennder. 

A  propo.sed  rule  change  filed  under 
19h-4(f)(0)  normally  may  not  become 
op(!rative  prior  to  30  days  after  the  date 
of  filing."  However.  Ride  lOh- 
4(f)(0)(iii) permits  the  (Commission  to 
designate  a  shorter  time  if  such  action 
is  consistent  with  the  protection  of 
inve.stors  and  the  public  intere.st.  The 
LCxchange  has  reipie.sted  that  the 
(Commission  waive  the  30-dav  operative 
delay.  The  Rxchange  notes  that  waiver 
of  the  30-day  operative  delay  will  allow 
Members  who  wish  to  opt-ont  their 
routed  orders  from  inclusion  in  the 
Service  to  do  so  immediatelv  without 
further  delay.  The  Exchange  notes  that, 
without  the  ability  to  o])t-ont  their 
routed  orders  from  inclusion  in  the 
Service.  Members  may  elect  to  redirect 
their  routed  order  How  to  the 
Exchange’s  competitors.  Accordinglv. 
the  Exchange  believes  that  this 
additional  feature  should  not  he  delaved 
as  it  will  allow  the  Exchange  to  remain 
conijjetitive  with  other  market  centers. 
The  (Commission  believes  that  waiving 
the  3()-day  oi)erative  delay  is  consi.stent 
with  the  protection  of  investors  and  the 
pnhlic  interest  hecan.se  such  waiver 
would  allow  Memhers  who  wish  to 
maintain  order  ilow  to  the  Exchange  hot 
who  do  not  want  their  rooted  orders 
included  in  the  Service  to  opt-ont 
immediately.  For  this  reason,  the 
(Commission  designates  the  propo.sed 
rule  change  to  he  operative  upon  the 
o|)erative  date  of  the  I’iling. '  * 


"l.'j  IK.S.C.  7Ks(li)(:i)(.\). 

'"17(;i  K  24().l!)l»-4(l)((i). 

"  1 7  CI  K  240.  Hll)-4(l)(())(iii).  In  iiddilioii.  Kiilc! 
10l>-4(l)((i)  nK|uir<!s  ii  sidt-r(!"idiilorv  ()r<"iinizidi()ii  to 
"iv(!  du!  Coniinission  \vrilt(Mi  iiotici;  ot  its  intind  to 
lilt!  tin:  proposod  rulo  i:hiiii»(!  iit  lisist  livt!  Itiisiiuiss 
(liiys  prior  to  tliti  diito  ot  tiling  id  tho  proposi!(l  rido 
i:liiingi!.  or  such  shorttir  tiint!  ;is  di!signiiti!d  l)y  llio 
Coinndssion.  Thi!  Kxt.hiingi!  Inis  siitisfiod  this 
rotpiiroinnnt. 

'  -  Id. 

'  ‘  tor  till!  purposos  only  ot  wniving  tlio  :U)-ilav 
opiu'iitivi!  ilohiy.  tlii!  Coininission  Inis  i:onsiili!ri!{l  tliii 


At  any  time  within  (it)  days  of  the 
filing  of  such  ])roposed  rule  change,  the 
(Commission  summarily  nniy 
tem])orarily  suspend  such  rtde  clnmge  if 
it  ajipears  to  the  (Commission  tlnit  such 
action  is  necessary  or  ap])ro])riate  in  the 
jitihlic  intinest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
till!  pnrpo.ses  of  the  Act. 

IV.  Solicitation  of  (Comments 

interested  ])er.sons  an;  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  j)ro])o.sed  rule 
change  is  consi.stent  with  the  Act. 
(Comments  may  he  submitted  by  any  of 
the  following  methods: 

EltH'.t ionic  (Jonuiwnis 

•  Use  the  (Commission’s  Internet 
comment  form  (hit[)://\v\v\\’.scc.go\’/ 
nilcs/sro.sh  I  nil):  or 

•  Send  an  email  to  rnlc- 
connncnts@se(:.gov.  Fleasi;  include  File 
Nninhi!!'  SR-ED(CA-2()1  Ci-()2  on  the 
subject  line. 

Pu])ci'  (Ainnncnls 

•  Send  jiajier  comments  in  triplicate 
to  Elizabeth  M.  Mnrjihv.  Secretarv. 
Sijcnrities  and  Exchange  (Commi.ssion. 
11)0  F  Street  NfC..  Washington,  D(C 
20.545). 

All  snhmi.ssions  should  refer  to  File 
Nnmher  SR-EIXCA-201 3-02.  I'his  file 
ninnher  should  hi;  included  on  the 
subject  line  if  email  is  used.  'I’o  help  the 
(Commission  proce.ss  and  review  vonr 
comments  more  efficiently,  plea.se  use 
only  one  method.  The  (Commission  will 
po.st  all  comments  on  the  (Commission’s 
Internet  Web  site  (hHp://\v\\’\v.sec.gov/ 
rnlcs/sro.shtinl).  (Copies  of  the 
snhmi.ssion.  all  snh.seijuent 
ameiuhnents.  all  written  .statements 
with  respect  to  the  pro|)osed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
pro|)o.sed  rule  change  between  the 
Commission  and  any  ])erson,  other  than 
those  that  may  he  withheld  from  the 
])nhlic  in  accordance  with  the 
provisions  of  .5  U.S.C.  .5.52.  will  hi; 
available  for  Web  site  viewing  and 
])rinting  in  the  (Commi.ssion’s  Fnhlic 
Referi'iice  Room.  101)  I’’  Street  NE., 
Washington.  D(C  20.545).  on  official 
hnsine.ss  days  hetweim  the  hours  of 
10:00  a. 111.  and  3:00  p.ni.  (Co|)ies  of  such 
filing  also  will  he  available  for 
inspection  and  cojiying  at  the  princijial 
office  of  EDCA.  AH  comments  received 
will  he  ])o.sted  without  change;  the 
(Commission  does  not  edit  jiersonal 


priipi)si!il  I'lilii's  iiiipai:t  on  oliiiiiimcy,  laiiiipotiliiin. 
anil  capital  tiiiiiialiiin.  .S’i!ii  15  7fii:(l). 


identifying  information  from 
snhmi.ssions.  Yon  should  snhniit  only 
information  that  yon  wish  to  make 
available  jinhlicly.  All  snhmissions 
slionUl  refer  to  File  Nnmher  SR-EDCA- 
2013-02  and  should  he  snhmitled  on  or 
before  Idibrnary  27.  2013. 

l''iir  (111!  (Ciiniiiiissiiiii.  liv  the  Division  of 
Trading  and  Markiils,  pnrsiiani  to  diiliigaliid 
antliiirilv. '  ’ 

Kevin  M.  O'Neill, 
l)(-jnit\’  Sacrcldi  v. 

II  K  Dili:.  2()i:i-l)2()24  I'iliul  2-.5-i:i:  H:45  aili| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-68795;  File  No.  SR-BYX- 
2013-007] 

Self-Regulatory  Organizations;  BATS 
Y-Exchange,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  a  Proposed 
Rule  Change  to  Delay  the  Operative 
Date  of  Changes  to  the  Rule  for  Halting 
Trading  in  All  Stocks  Due  to 
Extraordinary  Market  Volatility 

lannarv  31.  2013. 

Fnrsnaiit  to  Suction  15)(h)(l)  of  tlu; 
Socnritios  Exchangii  Act  of  15)34 
(“Act”)  '  and  Rule  15)h-4  thonMindor.- 
iiotico  is  horohv  given  that,  on  Jannarv 
30.  2013,  BA'I’S  Y-Exchangii.  Inc.  (the 
“Exchange”  or  “15YX”)  filed  with  the 
Securities  and  Exchange  (Commission 
(“(Commission”)  the  jiroposed  rule 
change  as  described  in  Items  1  and  II 
below,  which  Items  have  been  jirejiared 
by  the  Exchange.  The  (Commission  is 
jMihlishing  this  notice  to  solicit 
comments  on  the  proposed  ride  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
tlie  Proposed  Rule  Change 

The  Exchange  is  proposing  to  delav 
the  ojierative  date  of  a  rule  change  to 
BYX  Rule  11.18,  which  provides  the 
methodology  for  determining  when  to 
halt  trading  in  all  stocks  due  to 
extraordinary  market  volatility,  from  the 
date  ol  h’ehrnarv  4.  2013,  until  A])ril  8, 
2013. 

The  text  of  the  jiroposed  rule  change 
is  available  at  the  Exchange’s  Web  site 
at  littp://\v\\’\\’.batsii'(iding.(:om,  at  the 
jirincijial  office  of  the  Exchange,  and  at 
the  (Commission’s  Pnhlic  Reference 
Room  |sic|. 


"  17  CFK  2()().:i()-3(a)(12). 
I  15  U..S.(;.  7»s(li)(l). 

-17  CFR  24().l<)li-4. 
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11.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(lhange 

In  its  filing  with  the  (iominission,  the 
Fxt:hang(!  included  statcunents 
concerning  tlie  pur])o.se  ol  and  l)asi.s  lor 
th(!  ])ropose(l  rule  change  and  discnsscul 
any  connnents  it  niceived  on  the 
])roposed  rule  change.  The  text  of  these 
statements  may  he  examined  at  the 
])laces  specified  in  Hem  IV  helow.  The 
Exchange  has  ])repar(ul  snnnnaries,  set 
forth  in  Sections  A.  B.  and  (i  l)elow,  of 
tlie  most  significant  ])arts  of  sncli 
.statements. 

A.  ScIf-IUiguhttory  Organization's 
Statainant  of  t ha  Parposa  of.  and 
Statatorv  Basis  for,  tha  Proposed  Rale 
Change 

I.  Purpose 

'I’he  Exchange  j)roj)oses  to  delay  the 
operative  date  of  the  jnlot  in  BYX  Rule 

II. 18,  wliich  ]jrovides  tlu;  metliodology 
for  determining  when  to  halt  trading  in 
all  stoc;ks  dne  to  extraordinary  market 
volatility,  from  Eehrnarv  4,  2013  until 
A])ril  8,  2013  to  coincide  with  the  initial 
date  {)f  operations  of  the  Regulation 
NMS  Plan  to  Address  I-ixtraordinarv 
Market  Volatility  (‘TAJED  Plan").  *  As 
])ropo.sed,  the  jjilot  ])eriod  will  begin 
and  end  at  the  same  tiim;  |sicl  the  ])ilot 
|)erio(l  for  the  EULl)  Plan.  'I’he  current 
Rule  11.18  would  remain  in  effecA  until 
April  8.  2013.  If  the  jnlot  is  not  either 
extended  or  a|)|)roved  ])ermanently  at 
the  end  of  the  |)ilot  j)eriod.  the  current 
version  of  Rule  11.18  woidd  he  in  effect. 

Current  Rule  IJ.IH 

In  its  current  form,-^  the  rule  jirovides 
for  Level  1, 2.  and  3  declines  and 
sj)ecifi(!d  trading  halts  following  such 
declines.  The  values  of  Levels  1.  2,  and 
3  declines  are  calcnlated  at  the 


■‘Till!  (loinniission  approvcKt  tlu;  proposatt 
cliangos  to  llio  mark(!l-\vift(!  circuit  breaker  on  a 
pilot  l)asis  tor  a  |)erio(t  schedulect  to  start  on 
I’ebruarv  4.  2()K1  tliat  f:orrespon(ls  to  tlie  pilot 
period  lor  the  I.UI.O  I’lan  so  that  the  impact  ot  the 
two  proposals  can  he  reviewed  together.  .See 
.Securities  l■ixcllalloe  .Act  Release  No.  (i7()!l()  (May 
at.  2012).  77  FK  aasat  dime  a.  2012)  (SK-in  X- 
201  t-Oa.S).  The  Kxcliaiige  anticipates  that  the  initial 
date  ot  I.Ul.D  I’lan  operations  will  he  changed  to 
April  8.  2018.  The  proposal  would  delay  the 
operative  date  ol  the  market-wide  circuit  hreaker 
pilot  to  April  8.  2018  in  order  lor  the 
implementation  dale  lor  the  market-wide  circuit 
hreaker  pilot  to  remain  the  same  date  as  lor  the 
I.Ul.l)  Plan. 

•The  rule  was  la.st  amended  in  1008,  when 
declines  based  on  siiecilied  point  drops  in  the  ll|IA 
were  replaced  with  the  current  methodology  ol 
using  a  iiercenlage  decline  that  is  recalculated 
quarterly.  .S'er.- Securities  hixchange  Act  Release  No. 
80840  (.April  0.  1008).  08  FR  18477  (April  1."),  10<I8) 
(SR-NY.SF-08-00.  .SR-Amex-!)8-0!).  SR-15.SF;-08- 
Oti.  .SR-(:HX-!l8-08.  .SR-NA.SI)-08-27.  and  SR- 
l’hlx-08-1.')). 


beginning  of  each  calendar  (juarter. 
using  10%.  2()'X,,  and  30%,  resjiectively, 
of  the  average  closing  viilue  of  the  D)IA 
for  the  month  jn  ior  to  the  beginning  of 
the  (juarter.  Each  jiercentage  calculation 
is  rounded  to  the  muirest  fifty  jioints  to 
entate  the  Lttvels'  trigger  jioints.  'fhe 
valiKts  then  nomiin  in  (tffect  until  the 
next  (juarterly  calculation, 
notwithstanding  wludher  the  tl|lA  has 
moved  and  a  Level  1. 2.  or  3  decline  is 
no  longer  ecjual  to  an  actual  10%,  20%, 
or  30'){>  (kuAine  in  the  most  recent 
closing  value  of  tin;  D)IA. 

Once  a  Rule  11.18  circuit  hreiiker  is  in 
effect,  trading  in  all  stocks  halt  |sic|  for 
the  time  jKtriods  sjKtcified  below: 

Level  I  Halt 

Anytime  before  2:00  ji.m. — one  hour; 

At  or  after  2:00  ji.m.  hut  before  2:30 
j).m. — 30  minutes; 

At  or  after  2:30  ji.m. — trading  shall 
continue,  unhtss  there  is  a  Level  2 
Halt. 

Level  2  Halt 

Anytime  bidore  1:00  j).m. — two  hours: 

7\t  or  after  1:00  j).m.  hut  before  2:00 
j).m. — one  hour; 

At  or  after  2:00  j).m. — trading  shall  halt 
and  not  resume  for  the  r(;st  of  the  day. 

Level  3  Halt 

7\t  any  time — trading  shall  halt  and  not 
nisume  for  the  lAxst  of  the  day. 

Unkxss  stocks  are  halted  for  the 
remaimka'  of  the  trading  dav.  jjrice 
indications  are  di.sseminated  during  a 
Rule  11.18  trading  halt  for  stocks  that 
comjnise  the  H|1A. 

Amended  Rule  11.18 

The  Exchange  amended  BYX  Rule 
11.18  to  revise  the  methodology  for 
determining  when  to  halt  trading  in  all 
stocks  due  to  (ixtraordinary  market 
volatility  (“market-wide  circuit 
hnaiker").’’  The  Exchange,  other 
eejuities,  ojitions,  and  futurexs  markets, 
and  FINR/X  amended  the  market-wide 
circuit  hreaker  to  take  into  consideration 
the  recommendations  of  the  Joint 
CF'rC-SEC  Advisory  Committee  on 
Emerging  Regulatory  Issues,  and  to 
jn'ovide  for  more  imxmingfnl  measures 
in  today's  markets  of  when  to  halt 
trading  in  all  stocks.  Accordingly,  the 
Exchange  amended  BYX  Rule  11.18  as 
follows:  (i)  Rej)laced  the  DJIA  with  the 
SXiB  .5()();  (ii)  rej)lac(!(l  the  (jiiartin  lv 
cakmdar  nicalculation  of  Rnle  11.18 
triggers  with  daily  recalculations;  (iii) 
rej)lac(;d  tin;  H)%,  20%,  and  30% 
market  decline  jjercentages  with  7%. 


.SVk.’  .Sueuu  ilius  lyxcluiu^o  Act  Ruluuso  No.  (>70!l() 
(May  81.  2012).  77  FR  88,')81  (luiiu  (i.  2012)  (.SR- 
liYX-2()l  l-02.'i). 


13%,  and  20%  market  decline 
jiercentages;  (iv)  modified  the  length  of 
the  trading  halts  associated  with  each 
market  decline  level;  and  (v)  modified 
the  times  when  a  trading  halt  may  he 
triggered.  The  Exchange  believes  that 
these  amendments  ujidate  the  rnle  to 
retlect  today’s  high-sjieed,  highly 
electronic  trading  market  while  .still 
meeting  the  original  jnirjiose  of  BYX 
Rule  11.18;  to  en.sure  that  market 
jiarticijiants  have  an  ojijiortnnity  to 
liecome  aware  of  and  resjiond  to 
significant  jirice  movements. 

The  PNchange  adojited  the  jirojiosed 
changes  to  the  market-wide  circuit 
hreaker  on  a  jiilot  basis  for  a  jieriod  that 
corresjionds  to  the  jiilot  jKiriod  for  the 
LULD  Plan  so  that  the  imjjact  of  the  two 
jirojio.sals  can  be  reviewed  together.'’  In 
addition,  in  order  for  the  markets  and 
the  single  jilan  jirocessors  resjjonsihle 
for  the  con.solidation  of  information 
jnirsuant  to  Rule  (i()3(h)  of  Regulation 
NMS  under  the  Act  ^  to  make  the 
nece.ssary  technological  changes  to 
imjilement  both  the  changes  to  the 
market-wide  circuit  breaker  and  the 
jirojiosed  LULD  Plan,  the  Exchange 
established  that  the  imj)lementation 
date  for  the  j)roj)o.se(l  rule  changixs 
should  l)(!  the  .same  date  that  the  LULD 
Plan  is  imj)lenu!nted.  'I'he  Exchange 
anticij)at(;.s  that  the  initial  date  of  LULD 
Plan  oj)erations  will  he  changed  to  Aj)ril 
8.  2013.  For  the  nxisons  .stated  above, 
the  Exchange  j)roj)o.se.s  to  delay  the 
oj)erative  date  of  the  market-wide 
circuit  hreaker  jiilot  to  Aj)ril  8,  2013. 

2.  Statutory  Basis 

'fhe  rule  change  is  consistent  with  the 
retjuirimients  of  the  /Xct  and  the  rukis 
and  n^gulations  thereunder  that  are 
aj)j)licahle  to  a  national  .s(!cnritie.s 
exchange,  and.  in  jjarticnlar,  with  the 
reejuirements  of  Sciction  0(h)  of  the  Act.'* 
Sj)(;cifically,  the  jjroj)o.sed  change  is 
consistent  with  S(H;tion  0(b)(5)  of  the 
Act,"  because  it  is  desigmid  to  j)r(;vent 
fraudukmt  and  manijjnlative  acts  and 
jjractices,  to  j)romote  just  and  (Kjuitahle 
j)rincij)le.s  of  trade,  to  nnnove 
imjiediments  to  and  jjerfect  the 
mechanism  of  a  free  and  oj)en  market 
and  a  national  inarktA  sv.stem.  and,  in 
general,  to  j)rot(;ct  investors  and  the 
jmhlic  interest. 

Sj)(!cifically,  this  rule  j)roj)o.sal 
.suj)j)ort.s  the  objectives  of  j)erf(!cting  the 
mechanism  of  a  free  and  ojjen  market 
and  the  national  market  .system  l)(!c.au.se 
it  j)romot(!s  nniformity  across  markets 
concerning  wIkmi  and  how  to  halt 


'•  .S’cff  id. 

■  17  CFR  242.808(1)). 
«  l.A  ll..S.(;.  781(h). 
■'1.')  II..S.(;.  78l(h)(.A). 
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trading  in  all  stocks  as  a  result  of 
extraordinary  market  volatility. 
Additionally,  delaying  the  operative 
date  of  the  market-wide  circuit  hniaker 
pilot  until  the  initial  date  of  operations 
of  the  1,U1,D  Flan  would  allow  the  piU)t 
to  begin  and  end  at  the  same  time  of  the 
lllI.D  Flan  so  that  the  Fxchange  and  the 
(Commission  could  further  assess  the 
impact  of  the  two  pilots  on  the 
marketplace  t)r  whether  other  initiatives 
should  he  adopted  in  lieu  of  the  pilots, 
which  contrihutes  to  the  |)rotection  of 
investors  and  the  public  intere.st. 

B.  Solf-Be^uldtorv  Organi/Jit ion's 
Stnianient  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  propo.sed  rule  change  will  impo.se 
any  burden  on  competition  that  is  not 
necessary  or  aj)pro])riate  in  furtherance 
of  the  purpo.ses  of  the  Act.  The  delay  in 
the  operation  of  the  market-wide  circuit 
breaker  ))ilot  until  Ajjril  8,  2013  will 
allow  the  pilot  period  to  begin  and  end 
at  the  same  lime  as  the  LlJLll  Flan, 
which  contrihutes  to  the  protection  of 
investors  and  the  public  interest.  Other 
comi)eting  ecpiitv  exchanges  are  subject 
to  the  same  methodology  for 
determining  when  to  halt  trading  in  all 
stocks  due  to  extraordinarv  market 
volatilitv  and  the  recjuirements  specified 
in  the  LIILD  Flan.  Thus,  tlu;  jjroposed 
changes  will  not  impose  any  burden  on 
competition  while  ])roviding  that  the 
market-wide  circuit  breaker  ])ilot  j)eriod 
correspf)nds  to  the  ])ilot  |)eriod  for  the 
EUED  Flan  so  that  the  impact  of  the  two 
pro])osals  can  he  reviewed  together. 

C.  Sell-Bet’ulatorv  ()r<>aniz(ition's 
Statement  on  Comments  on  the 
Proposed  Bide  Change  Beceived  Prom 
Members.  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
projjo.sed  rule  change. 

III.  Dale  of  Effectiveness  of  the 
Proposed  Rule  (ihange  and  Timing  for 
(Commission  Action 

Because  the  foregoing  ])ropo.sed  rule 
change  does  not  significantly  affect  the 
protection  of  investors  or  the  public 
intere.st,  does  not  impose  any  significant 
burden  on  com])(!tition.  and.  by  its 
terms,  does  not  h(!com(!  opcnative  for  30 
days  from  the  date  on  which  it  was 
filed,  or  such  shorter  time  as  the 
(Commi.ssion  may  designate,  it  has 
l)(!come  effective  pursuant  to  .Section 
19(h)(3)(A)  of  the  Act  and  Rule  19l)- 
4(f)((i)  ihereuiuhir.  ’ ' 

"•  KS  ll-.s.c.  7Ks(l))(:»)(A). 

"17  (ICK  240.1(ll)-4(r)((i).  Ill  ndilition.  Kuhi  I'.ll)- 
4(n((i|(iii)  riiquirtis  llu;  Kx(:li<Tiif>(!  lof’ivt!  llu! 
Udininission  wrilUin  notice  ot  Iho  Hxcluin^o's  intent 
to  tile  llie  proposed  rule  chan<>e.  alons  willi  a  Iniel 


The  Exchange  has  retpie.sted  that  the 
Commission  waive  the  30-day  operative 
delay.  'I’he  (Commission  htdieves  that 
waiving  the  30-day  ojteralive  delay  is 
consistent  with  the  protection  of 
invcistors  and  the  ])uhlic  intere.st.  Doing 
so  will  delay  the  o|)erative  date  of  the 
mark(!t-wide  circaiit  hnutkers  jtilot  until 
the  initial  date  of  o])erations  of  the 
EUED  Flan,  thereby  allowing  the  |)ilot  to 
run  simultaneouslv  with  the  LllLIl  Flan, 
providing  an  o])portunitv  to  properlv 
asse.ss  the  iinjiact  of  the  two  pilots  on 
the  marketplace  and  evaluatt!  the  pilots' 
effectiveness.  Thcintfore.  the 
(Commission  designates  the  jtroposal 
operative  upon  filing.'^ 

At  any  time  within  00  days  of  the 
filing  of  the  projjosed  rule  change,  the 
Commission  summarily  may 
temporarily  .sus])end  such  rule  change  if 
it  apjtears  to  the  (Commission  that  suc:h 
action  is  neces.sary  or  appro])riate  in  the 
Ituhlic  intere.st.  for  the  jtrotection  of 
investors,  or  otherwise  in  furtherance  of 
the  purpo.ses  of  the  Act.  If  the 
Commission  takes  such  action,  the 
(Commission  shall  institute  proceedings 
umhtr  Section  i;)(b)(2)(B) '  *  of  the  Act  to 
determine  whether  tlu;  jtropo.siid  rule 
change  should  be  approved  or 
disajtproved. 

IV.  Solicitation  of  (Comments 

Interested  ])ersons  an;  invited  to 
submit  written  data,  views,  and 
arguments  conettrning  the  foregoing, 
including  wlntther  the  propo.sed  rule 
change  is  consistent  with  the  Act. 
(Comments  may  he  submitted  by  any  of 
the  following  m(;thods: 

Electronic  Comments 

•  lJ.se  the  (Commission’s  Internet 
comment  form  [htt p://n’n’\v.sec.gov/ 
ri  1  les/sro. shtml]-.  or 

•  .Send  an  email  to  ride- 
connnents@sec.gov.  Flease  include  File 
Number  .SR-BYX-2()1 3-007  on  the 
subject  line. 

Paper  Comments 

•  .Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Mur])hy.  .Secretary, 
.Securities  and  Exchange  (Commi.ssion, 
100  F  Street  NE..  Washington,  D(C 
20.54‘)-1090. 

All  submissions  should  refer  to  File 
Number  .SR-BYX— 201 3— 007.  This  file 

(liiscriplioii  iiiid  IciXl  otllu;  proposiul  ruli;  iliiiiiHi;. 
at  luasl  livi!  Iiiisinass  days  prior  lo  tho  data  of  filing 
of  Iho  pro|>osod  rnio  chango.  or  such  shorlor  liino 
as  dosignalod  hy  Iho  Uoininission.  llio  lixchango 
has  salisfiod  Ihis  ro(|iiironionl. 

'-For  purposos  oiilv  of  waiving  Iho  SO-dav 
oporalivo  dolav.  Iho  (ionnnission  has  considonul  Iho 
proposiul  rnlo's  iinpacl  on  officioncy.  coinpolilion. 
and  capilal  forinalion.  Sor  Ur  U..S.(',.  78c(f). 

15  7«s(h)(2)(B). 


numh(;r  should  he  included  on  the 
subject  line  if  email  is  used.  To  helj)  the 
(Commi.ssion  process  and  review  vour 
comments  more  efficiently,  please  u.se 
only  one  method.  The  (Commission  will 
])ost  all  comments  on  the  (Commission’s 
Internet  Web  site  (htt})://\\’\v\v. sec.gov/ 
rnles/sro.shtml).  (Cojiies  of  the 
submission,  all  subseciiient 
amendments,  all  written  statements 
with  respect  to  the  jiroposed  rule 
change  that  are  filed  with  the 
(Commi.ssion,  and  all  written 
communications  relating  to  the 
])ropo.sed  rule  change  between  the 
(Commi.ssion  and  any  j)erson,  other  than 
those  that  may  he  withheld  from  the 
public  in  accordance  with  the 
])rovisions  of  .5  IJ..S.CC.  .5.52,  will  he 
available  for  Web  site  viewing  and 
jirinting  in  the  (Commission’s  Fuhlic 
Reference  Room.  100  F  .Street  NE.. 
Washington,  D(C  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  CCojiies  of  the 
filing  also  will  he  available  for 
insifection  and  cojfving  at  the  princijial 
office  of  the  Exchange.  All  comments 
received  will  he  posted  without  change: 
the  (Commission  does  not  (;dit  per.sonal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  reler  to  File  Number  .SR-BYX— 
201 3-007  and  should  he  submitted  on 
or  before  February  27.  2013. 

For  llu;  (Coniinissiun.  liv  llu;  Division  ol 
Trading  and  Markets,  luirsnant  lo  d(;l(;galed 
aiitliority." 

Kevin  M.  O  Neill, 

Depiilv  Sarretarv. 

|FK  One.  2()i:f-()2li:i2  Filod  2-,5-i:i;  H:45  am) 
BILLING  CODE  8011-01-P 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68784;  File  No.  SR-NYSE- 
2013-10] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange  LLC;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  Delaying  the 
Operative  Date  of  A  Rule  Change  to 
NYSE  Rule  806,  Which  Provides  for 
Methodology  for  Determining  When  to 
Halt  Trading  in  All  Stocks  Due  to 
Extraordinary  Market  Volatility,  From 
the  Date  of  February  4,  2013,  Until  April 
8,  2013 

lamiarv  31.  2013. 

Pursiuiiit  to  Section  19(1)){1)  '  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”)  -  and  Rule  19h-4  thereunder.-' 
notice  is  hereby  given  that  lanuary  23, 
2013,  New  York  Stock  Exchange  l.LC 
(“NYSE”  or  the  “Exchange”)  filed  witli 
the  Securities  and  Excliange 
(iomiuission  (tlie  “Comiuission”)  the 
])ro|)osed  rule  change  as  de.scrihed  in 
Items  1  and  II  helow,  which  Items  have 
l)(!en  j)rej)ared  hv  the  self-regulatorv 
organization.  The  Commi.ssion  is 
j)ul)lishing  this  notice  to  solicit 
comments  on  the  jiroposed  rule  change 
from  interested  ])ersons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  delay  the 
operative  date  of  a  rule  change  to  NYSE 
Rule  8013,  which  provides  for 
m(!thodology  for  determining  when  to 
hall  trading  in  all  stocks  due  to 
extraordinary  market  volatility,  from  the 
date  of  Fehruary  4.  2013,  until  Ajiril  8, 
2013.  The  text  of  the  pro])osed  rule 
change  Isic]  is  available  on  the 
Exchange’s  Web  site  at  w'ww.nvse.com. 
at  the  jirincipal  office  of  the  Exchange, 
and  at  the  Commission's  Public 
Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposerl  Rule 
Change 

In  its  filing  with  the  Clommission,  the 
s(!lf-regulatory  organization  included 
statements  concerning  the  pur])ose  of, 
and  basis  for,  the  iirojjosed  rule  change 
and  di.scuss(Hl  any  comments  it  receiviul 
on  the  ])ro])osed  rule  change.  The  text 
of  those  statements  may  be  examined  at 
the  ])laces  specified  in  Item  IV  h(;low. 
The  Exchange  has  ])re])ared  summaries, 
.set  forth  in  sections  A.  B.  and  C  helow. 


IL.S.C.  7«a. 

‘17  t;FR  24().l‘)l)-4. 


of  the  most  significant  parts  of  such 
statements. 

A.  S(^lf-I{(^<>ul(it()ry  Orydnization’s 
Stdteindnl  of  thd  Purposa  of.  ond 
Sididlorv  Basis  for,  iho  Proposod  Bulo 
(ihangd 

1.  Purpo.se 

The  Exchange  proposes  to  amend 
Rule  8013,  which  provides  the 
methodology  for  (hdermining  when  to 
halt  trading  in  all  .stocks  due  to 
extraordinary  market  volatilitv,  to  (hdav 
the  ojierative  date  of  the  jiilot  by  which 
such  Rule  oiierates  from  the  current 
scheduled  date  of  February  4,  2013, 
until  April  8.  2013,  to  coincide  with  the 
initial  date  of  operations  of  the 
Regulation  NMS  Plan  to  Address 
Extraordinary  Market  Volatility  (“LIJLD 
Plan”).-*  As  proposed,  the  ])ilot  period 
will  begin  and  enil  at  the  same  time  Isic) 
the  pilot  period  for  the  LI  JED  Plan.  The 
curr(!nt  Rule  8013  would  remain  in  effect 
until  April  8,  2013.  If  the  |)ilot  is  not 
eith(!r  extended  or  approved 
])ermanently  at  the  end  of  the  pilot 
period,  the  current  version  of  Rule  80B 
would  he  in  effect. 

Current  Rule  8013 

In  its  current  form.'’  the  rule  j)rovide.s 
for  Level  1,  2,  and  3  declines  and 
.s])ecified  trading  halts  following  such 
declines.  The  values  of  Levels  1. 2  and 
3  are  calculated  at  the  heginning  of  each 
calendar  (juarter,  using  10%,  20%  and 
30'^,  re.sj)ectively,  of  the  average  closing 
value  of  the  D)1A  for  the  month  prior  to 
the  heginning  of  the  (piarter.  Each 
percentage  calculation  is  rounded  to  the 
neare.st  fifty  points  to  create  the  Levels' 
trigger  points.  The  Exchange 
disseminates  the  mnv  trigger  levels 
(piarterly  to  the  media  and  via  an 
Information  Memo  and  (sic]  is  available 


■' TIu!  Ooininissiuii  approved  IIk;  proposed 
(:lian<'(!S  lo  till;  mark(!t-\vide  circuit  l)r(!ak(!rs  on  a 
pilot  basis  tor  a  pttriod  scluululed  to  start  on 
February  4,  2013  that  corresponds  to  tbe  jrilot 
period  tor  tlie  l.Ul.D  I’lan  so  that  tlie  impact  ottlie 
two  |)roposals  can  Im;  reviewed  togetlier.  Sea 
.S(!cnriti(!s  F;xcbanf>e  Act  Kcdea.sc!  No.  07000  (Mav 
31,  2012).  77  FR  33,')31  ()nne  0.  2012)  (.SR-NY.SI-;- 
201 1—18).  I’lie  I'ixclian^e  anticipat(!s  tbat  tbi;  initial 
date  ot  l.l  II. I)  I’lan  operations  will  be  changed  lo 
April  8.  2013.  llie  proposal  would  delav  tbe 
o))eraliv(!  dale  ottbe  market-wide  circuit  breakiir 
pilot  to  April  8,  2013  in  order  tor  tbe 
implementation  datrt  tor  llu;  market-wide  circuit 
breaker  pilot  to  remain  tbe  .same  date  as  tor  tbe 
l.Ul.l)  Plan. 

‘'Tbe  rnl(!  was  last  amendrni  in  1008.  wben 
decliniis  based  on  specifnnl  point  drops  in  the  l)|IA 
W(!re  r(!placed  with  the  current  melhodolo';y  ot 
nsin^  a  percentage  decliiu!  that  is  recahmlaled 
r|narlerly.  .See  .Secnrilicis  Fixchange  Act  Relea.se  No. 
3084()  (April  0.  1008),  03  FR  18477  (April  l.S.  1008) 
(.SR-NY.SF:-08-00.  .SR-Amex-<)8-00,  .SR-H.Sl-;-08- 
00,  .SR-(;HX-08-08,  .SR-NA.Sn-08-27.  and  SR- 
I’hlx-OO-l.S). 


on  the  Exchango's  Woh  sito."  Tho  valiius 
then  remain  in  effect  until  the  next 
(luarterly  calculation,  notwithstanding 
whether  the  D)1A  has  moved  and  a 
Level  1,  2.  or  3  decline  is  no  longer 
eipial  to  an  actual  10%.  20%,  or  30% 
decline  in  the  most  recent  closing  value 
of  the  D)1A. 

Once  a  Rule  8013  circuit  breaker  is  in 
effect,  trading  in  till  stocks  halt  for  the 
time  periods  specified  helow: 

Level  1  Halt 

anytime  before  2:00  ]).m. — one  hour; 
at  or  after  2:00  p.m.  hut  before  2:30 
p.m. — 30  minutes; 
at  or  after  2:30  ]).m. — trading  shall 
continue,  unle.ss  there  is  a  Level  2 
Halt. 

Level  2  Halt 

anytime  before  1:00  p.m. — two  hours: 
at  or  after  1:00  ji.m.  hut  before  2:00 
p.m. — one  hour: 

at  or  after  2:00  p.m. — trading  shall  halt 
and  not  resume  for  the  rest  of  the  day. 

Level  3  Halt 

at  any  time — trading  shall  halt  and  not 
resume  for  the  rest  of  the  day. 

Unless  stocks  are  halted  for  the 
remainder  of  the  trading  dav,  [n  ice 
indications  are  disseminated  during  a 
Rule  8013  tniding  halt  for  stocks  that 
comprise  the  D)IA. 

Amended  Rule  8013 

The  Exchange  amended  Rule  8013  to 
revise  the  current  methodology  for 
determining  when  to  halt  trading  in  all 
stocks  due  to  extraordinarv  market 
volatility  (“market-wide  circuit 
breakers”).^  The  Exchange,  other 
equities,  ojitions,  and  futures  markets, 
and  FINRA  amended  the  market-wide 
circuit  breakers  to  take  into 
consideration  the  recommendations  of 
the  Joint  CFTC-SEC  Advisory 
Committee  on  Emerging  Regulatory 
Issues,  and  to  provide  for  more 
meaningful  measures  in  today's  markets 
of  when  to  halt  trading  in  all  stoc:k.s. 
Accordingly,  the  Exchange  amended 
Rule  8013  as  follows:  (i)  Replaced  the 
DJIA  with  the  SSd*  500:  (ii)  replaced  the 
quarterly  calendar  recalculation  of  Rule 
8013  triggers  with  daily  recalculations; 
(iii)  rejilaceil  the  10%,  20%.  and  30% 
market  decline  percentages  with  V'Ya, 
13%,  iind  20%  market  ditcline 
percentages;  (iv)  modified  the  length  of 
the  trading  halts  associated  with  each 
nnirket  decline  level;  and  (v)  modified 
the  times  when  a  trading  h.ilt  intiv  ht; 


'•Soo  c."..  .NY.SF)  Ro^ubiliiin  Inlurniiition  Mciinos 
1 1-l!l  Oimi!  30.  2011)  nnd  11-10  (March  31.  201  1). 

^  Sfo  .SiK;uriti(!S  l-;xcban<>i!  Act  Rchiaso  No.  li70!H) 
(May  31. 2012),  77  FR  o:!."!:!!  (|mu!  0.  2012)  (.SR- 
NY.SF;-201  1-48). 
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triggered.  Tlie  Fxcliange  believes  that 
these  ainendinents  update  the  rule  to 
ndlect  today's  high-speed,  highly 
electronic  trading  market  while  .still 
nuMJling  the  original  puri)ose  of  Rule 
8()B:  to  ensure  that  market  particii)ants 
have  an  opportunitv  to  become  aware  of 
and  respond  to  significant  price 
movement.s. 

The  Exchange  adopted  the  pro])os(!d 
changes  to  the  market-wide  circuit 
hreakms  on  a  pilot  basis  for  a  |)eriod 
that  c:orresponds  to  the  pilot  pia  ioil  for 
the  hi  thl)  Plan  so  that  the  im|)ac:t  of  the 
two  pro|)osal.s  can  t)(!  reviewed 
together."  In  addition,  in  order  for  the 
markets  and  the  single  j)lan  proce.ssors 
responsible  for  the  con.solidation  of 
information  pursuant  to  Rule  ()()3(h)  of 
Regulation  NMS  untler  the  Securities 
Kxchange  Act  of  1934  to  make  the 
necessary  technological  changes  to 
implement  both  the  changes  to  the 
market-wide  circuit  breakers  and  the 
j)ropo.sed  hlJhlJ  Plan,  the  Exchange; 
estahlish(;d  that  the  implementation 
date  for  the  propo.sed  rule  chang(;s 
should  he;  the  .same  date  that  the;  hllLD 
Plan  is  imj)lem(;nted.  The  Exchange 
antici])ates  that  the  initial  date  of  EDLD 
Plan  operations  will  he  changed  to  April 
8.  2013.  For  the  same  r(;asons  as  stated 
above,  the;  Exchange  ])ro])o.ses  to  delay 
the  oj)(;rative  date  of  the  market-wide 
circuit  breaker  pilot  to  Ajnil  8.  2013  in 
order  for  the  im])lementation  date  for 
the  market-wide  circuit  t)reak(;r  ])ilot  to 
remain  the  same  date  as  for  the  LlIED 
Plan. 

2.  Statutory  Basis 

The  Exchange  heli(;v(;s  that  its 
proposal  is  consistent  with  Sec:tion  (i(h] 
of  the  Securities  Exchange  Act  of  15)34 
(the  “Act")."  in  general,  ami  furthers  tin; 
objectives  of  .Section  0(h)(.5)  of  the  Act."’ 
in  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and.  in 
g(;neral.  to  protect  inve.stors  and  the 
public  interest. 

.Specifically,  this  rule  projio.sal 
supports  the  objectives  of  perfecting  the 
mechanism  of  a  frei;  and  open  market 
and  the  national  market  .system  hecau.se 
it  promotes  uniformity  across  markets 
concerning  when  and  how  to  hall 
trading  in  all  slocks  as  a  result  of 
extraordinary  market  volatility. 
Additionally,  delaying  the  operative 


|)ilot  until  the  initial  date  of  o|)erations 
of  the  EDED  IMan  would  allow  the  ])ilot 
to  begin  and  end  at  the  same  time  of  the 
ElIED  Plan  .so  that  the  Exchange  and  the 
(lommission  could  further  assess  the 
impact  of  tlu;  two  pilots  on  the 


investors  and  the  jmhlic  interest. 

B.  S(ilf-B(:;^iil(it()iv  Organi/Aiticin’s 
.S/fi/emen/  on  Bunion  on  Coinpotilion 

The  Exchange  does  not  believe  that 
the  pro])o.sed  rule  change  will  inqio.se 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  The 
])roj)osed  changes  are  being  made  to 
delay  the  operation  of  the  market-wide 
circuit  breakers  pilot  until  April  8,  2013 
to  allow  the  jiilot  period  to  begin  and 
end  at  the  same  time  as  the  ElIED  Plan, 
which  contributes  to  the  protection  of 
investors  and  the  jmhlic  interest.  Other 
comjjeling  eejuity  exchanges  are  subject 
to  the  sanu;  methodology  for 
determining  when  to  halt  trading  in  all 
stocks  due  to  extraordinary  market 
volatility  and  the  .sanu;  reiiuirenu;nt.s 
sjiecified  in  the  ElIED  Plan.  Thus,  the 
jnojiosed  changes  will  not  im|)ose  anv 
Imrden  on  comjietition  while  jiroviding 
that  the  market-wide  circuit  hr(;akers 
|)ilot  jieriod  corr(;si)ond.s  to  tlu;  jiilot 
jieriod  for  the  ElIED  Plan  so  that  the 
imjiact  of  tlu;  two  jirojuisals  can  he 
r(;view(;d  together  |sic| 

(1.  SoH-Bof’ulatoiv  Organizalion’s 
Stoioinont  on  (lonnnonts  on  iho 
Proposod  Bulo  Chango  Bocoivod  From 
Moinhors,  Participants,  or  Others 
No  written  comments  were  solicited 
or  received  with  resjiecl  to  the  jirojiosed 
rule  change. 

111.  Dale  of  Effectiveness  of  the 
Proposed  Rule  (Ihange  and  Timing  for 
(Commission  Action 

The  Exchange  has  filed  the  ju'Ojmsed 
rule  change  jjursuant  to  .Set;tion 
19(h)(3)(A)(iii)  of  the  Act  "  and  Rule 
19h^(n(())  ther(;under. Becau.se  the 
jirojmsed  rule  change  does  not:  (i) 
.Significantly  affect  the  jirotection  of 
investors  or  the  jmhlic  int(;re.st;  (ii) 
imjm.se  any  significant  hurdiai  on 
comjietition;  and  (iii)  heconu;  oj)(;rative 
jirior  to  30  days  from  the  dale  on  which 
it  was  filed,  or  such  .short(;r  time  as  tlu; 
(Commission  may  designate,  if 
consistent  with  the  jirotection  of 
investors  and  the  jmhlic  interest,  the 
jirojiosed  rule  change  has  heconu; 
effective  jmrsuant  to  .Section  19(h)(3)(A) 


>1  1.")  II..S.C;.  7as(l))(:i)(A)(iii). 
'-17  CI'K  24().l!ll>-4(l)((i). 


of  tlu;  v\ct  and  Rule  1 5)h-4(f)((i)(iii) 
ther(;under. 

A  jirojiosed  rule  change  filed  under 
Rule  19li-4(n((i)  ‘  ’  normallv  does  not 
heconu;  ojierative  jirior  to  30  days  aft(;r 
the  date  of  the  filing.  How(;v(;r,  jmrsuant 
to  Rule  19h-4(f)((i)(iii).'  '  the 
(Commi.ssion  may  designate  a  .short(;r 
time  if  such  action  is  con.si.st(;nt  with  the 
Jirotection  of  investors  and  the  jmhlic 
interest.  The  Exchange;  has  ask(;d  the 
(Commi.ssion  to  waive;  the;  30-eiay 
eijie;rative;  elelay  sei  that  the;  jireijieisal  may 
he;e:eime  eijierative;  immeeliately  ujiein 
filing.  The  Ceimmi.ssiem  he;lie;ve;s  that 
waiving  the;  30-elay  eijierative  elelay  is 
e:on.si.ste;nt  with  the;  jireite;e:tiein  of 
inv(;.stor.s  anel  the  jmhlie:  inte;re;st.  Deiing 
sei  will  elelay  the;  eijierative  elate;  eif  the; 
markeit-wiele;  e:ire;uit  hreiakers  jiilot  until 
the;  initial  elate;  eif  eijie;ratieins  eif  the; 

EIJED  Plan,  the;re;hy  alleiwing  the;  jiilot  to 
run  simultaneemsly  with  the  ElIED  Plan, 
jireivieling  an  eijijieirtunity  tei  jireijie;rly 
asseiss  the;  imjiae:t  of  the;  twei  jiileits  ein 
the;  marke;tjilae;e;  anel  evaluate;  the;  jiileits’ 
e;ffe;e:tive;ne;ss.  The;re;feire;,  the; 

(Ceimmission  hereihv  waive;.s  the;  30-elav 
eijie;rative;  elelav  anel  iie;signate;,s  the; 
jirojieisal  eijierative;  ujiem  filing.’'’ 

At  any  time;  within  00  elays  eif  the; 
filing  eif  sue:h  jireijieiseel  rule;  e:hauge;,  the 
(Ceimmissiein  summarilv  mav 
temjieirarily  susjienel  sue:h  rule;  e;hange;  if 
it  ajijiears  tei  the;  (Ceimmissiein  that  sue:h 
;u:tiem  is  ne;e;e;.ss:irv  eir  ajijireijiriate;  in  the; 
jmhlie;  inte;re;st,  feir  the;  jireite;e:tiein  of 
inve;steirs.  eir  eitherwise  in  furthe;rane;e;  eif 
the;  jmrjieise;s  of  the;  Ae:t.  If  the; 
(Ceimmissiein  takes  sue:h  ae;tiem,  the; 
(Ceimmissiein  shall  institute  jiroce;e;ding.s 
uneier  .Se;e:tiein  19(h)(2)(B)  ’"  eif  the  Ae:t  tei 
eleteirmine;  whether  the  jireijioseel  ride 
e:hange  .shemlel  he;  ajijireiveel  eir 
elisajijireiveel. 

IV.  Seilicitatiem  eif  (Comments 

Interesteel  jierseins  are;  inviteel  tei 
submit  written  elata,  vie;ws,  anel 
iirguments  e;eincerning  the;  feireigeiing, 
ine;lueling  whe;the;r  the  jireijieise;el  rule; 
e:hange;  is  e;em.siste;nt  with  the;  Act. 
CCeimments  may  he;  suhmitteel  hy  anv  eif 
the;  feilleiwing  metheieis: 

Fleet ronic  Ooinments 

•  Use  the;  (Ceimmissiem's  Internet 
e;eimme;nt  feirm  (http'J/wu'w.sec.gov/ 
rnles/sro.shtinl );  eir 

•  .Senel  .m  email  to  rnle- 
connnents@.sec.gov.  iMease  ine:luele;  File; 


"  17  e:i  R  24l).l<ll>-4(l)(li). 

"  17  e:i  R  24().1<ll)-4(l)((i)(iii). 

I'or  piirpo.so.s  onty  of  Wiiiviii”  Itu;  .'Ill-day 
oporativi;  (totay.  Itio  Coininissioii  lia.s  coiisiitiacid  llio 
pnip().s(!(t  rutii's  impact  on  oUicioncv,  (:om|)olitioii, 
and  t:apital  formation.  Soo  l.'i  U..S.C:.  78c(f). 

"•Ui  U..S.{:.  7Hs(l))(2)(ii). 


elate  of  the  market-wieie;  e:ire:uit  breakers 


"  .S'c-c  ill. 

■l.'i  U.S.C.  7Hf(l)). 
"'l.'i  U.S.i;.  7«f(t))(.'i). 


niiirketjiliice  or  whe;the;r  either  initieitives 
shemlel  he;  aeleijile;el  in  lie;u  of  the;  jiilots, 
whii:h  e:emlrihute;.s  to  the;  jireitt;e:tion  of 
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Numl)(;r  SR-NYSE-2()13-1()  on  tin; 
siiljject  line. 

Fa])er  (loininents 

•  Send  paper  comments  in  lri])licate 
to  Klizaljetli  M.  Murphy,  .Secretarv, 
.Securities  ami  Fxchauge  (iommissiou, 
100  F  Street  NF.,  Washington,  DC 
20.540-1000. 

All  snhmissions  should  refer  to  File 
Nnmher  Sn-NYSE-2()J:i-1().  This  file 
mnnher  should  he  iuchulecl  on  the 
subject  line  if  email  is  used.  To  help  the 
Commission  process  and  niview  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission's 
Internet  VVeh  site  (i7/tp;//n  n’n'..sef,’.gov/ 
nilHs/sro.shtinl].  Co])ies  of  the 
submission,  all  suhseqiient 
amendments,  all  written  statements 
with  resjject  to  the  ])ro])osed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
])roposed  rule  change  between  the 
Commission  and  any  i)erson,  other  than 
tho.se  that  may  he  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  II.S.C.  552,  will  he 
available  for  VVeh  site  viewing  and 
|)rinting  in  the  Commission’s  Public 
Reference  Room.  100  1‘  .Stnud  NF.. 
Washington.  DC  20540,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  ]).m.  Co])ies  of  the 
filing  also  will  he  available  for 
ins])ection  and  C7)i)ying  at  the  principal 
office  of  the  Fxchange.  All  comments 
received  will  he  posted  without  change: 
the  Commission  does  not  edit  jjer.sonal 
identifying  information  from 
submissions.  You  .should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR-NYSE- 
2013-10  and  .should  he  submitted  on  or 
before  Fehruary  27.  2013. 

l-’or  till!  Coniinissioii,  by  the;  Division  of 
■frading  and  Markeds.  pursuant  to  dedtigated 
authority.'^ 

Kevin  M.  O  Nidll, 

Di'pii  ly  S(n:ivla  ry. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68775;  File  No.  SR-FINRA- 
201 3-008] 

Self-Regulatory  Organizations; 

Financial  Industry  Regulatory 
Authority,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Extending  the  Pilot 
Period  Regarding  the  Use  of  Multiple 
MPIDs  on  FINRA  Facilities 

lanuary  31 . 201 3. 

Pursuant  to  Section  19(h)(1)  of  the 
Socuritios  Exchange  Act  of  1934 
("Act”) '  and  Rule  19b^  thereunder,^ 
notice  is  hereby  given  that  on  )anuarv 
24,  2013,  F’inancial  Industry  Regulatory 
Authority,  Inc.  (“FINRA”)  (f/k/a 
National  Association  of  .Securities 
Dealers.  Inc.  (“NASD”))  filed  with  the 
.Securities  and  Exchange  Connni.ssion 
(“.SEC”  or  “Commission")  the  pro|)osed 
rule  change  as  described  in  Items  1  and 
II  below,  which  Items  have  been 
prepared  by  FINRA.  FINRA  has 
designated  the  projKised  ride  change  as 
constituting  a  “non-controversial”  rule 
change  under  paragrajih  (f)(())  of  Rule 
19h-^  under  the  Act,*  which  renders 
the  jiroposal  effective  n|K)n  receipt  of 
this  filing  by  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  ride 
change  from  interested  |)er.son.s. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

FINRA  is  proposing  to  extend  through 
january  31, 2014,  the  current  rules 
permitting  the  u.se  of  multiple  Market 
l^articipant  Symbols  (“MPIDs”)  in 
FINR.'V  Rules  0100  (with  respect  to 
Trade  Reporting  Facilities  (“TRFs”)), 
0170  (with  respect  to  the  Alternative 
Display  Facility  (“ADF”)),  and  0480 
(with  respect  to  the  OTC  Reporting 
Facility  (“ORF”)). 

The  text  of  the  jjroposed  rule  change 
is  available  on  FINRA’s  Web  site  at 
littp://\v\\’\\’.finr(i.org,  at  the  jjrincipal 
office  of  FINRA  and  at  the 
Commission’s  Public  Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Connni.ssion, 
FINRA  included  statements  concerning 
the  purpo.se  of  and  basis  for  the 
pro])osed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 


'  Ui  7«s(l))(l). 

^  17  CFK  24().l<)l)-4. 

17  CFK  24l).l‘ll)-4(l)(ti). 


rule  change.  The  text  of  these  statements 
may  he  examined  at  the  jilaces  specified 
in  Item  1\^  below.  FINRA  has  prejiared 
summaries,  set  forth  in  sections  A.  13. 
and  C  below,  of  the  most  significant 
aspects  of  such  .statements. 

A.  Sclf-Hcgiildlory  Organi/Jit ion’s 
SlotnmonI  oftho  Purposo  of,  and 
Slaintorv  Basis  for,  tha  Proposad  Bale 
Changa 

1.  Pur])ose 

FINRA  has  three  rules  permitting  the 
use  of  multiiile  MPIDs  on  FINRA 
facilities:  Rule  (ilBO  (Multiple  MPIDs  for 
Trade  Reporting  Facility  Participants). 
Rule  8170  (Primary  and  Additional 
MPIDs  for  Alternative  Disjilay  Facility 
Participants),  and  Rule  0480  (Multiple 
MPIDs  for  Quoting  and  Trading  in  OTC 
Eipiity  .Securities).  Tlie  pilot  jjeriod  for 
all  three  rules  is  scheduled  to  expire  on 
january  25,  2013.  FINRA  believes  that 
there  continue  to  he  legitimate  business 
reasons  for  members  to  maintain 
multiple  MPIDs  for  u.se  on  FINRA 
facilities,  and  FINRA  intends  to  file  a 
pro))o,sed  rule  change  later  this  vear  to 
make  the  rules  jiermanent.  In  the 
interim,  FINRA  is  ])ro|)osing  to  extend 
the  ])ilot  period  for  each  of  the  three 
rules  until  )annary  31, 2014.  FINRA  is 
not  ])roposing  any  other  changes  to  the 
rules  at  this  time. 

(1)  Rule  0100 

Rule  0100  provides  that  anv  Trade 
Reporting  Facility  Participant  that 
wishes  to  use  more  than  one  MPID  for 
purpo.ses  of  reporting  trades  to  a  TRF 
must  submit  a  written  request  to,  and 
obtain  ajiproval  from.  FINRA 
Operations  for  such  additional  MPIDs. 

In  addition.  .Supplementary  Material  to 
the  rule  states  that  FINRA  considers  the 
issuance  of.  and  trade  re[)orting  with, 
multii)le  MPIDs  to  he  a  privilege  and  not 
a  right.  A  Trade  Reporting  Facility 
Participant  must  identify  the  purpose(s) 
and  sv.stem(s)  for  which  the  multiple 
MPIDs  will  he  used.  If  FINRA 
determines  that  the  u.se  of  multiple 
MPIDs  is  detrimental  to  the 
market])lace.  or  that  a  Trade  Re])orting 
Facility  Participant  is  using  one  or  more 
additional  MPIDs  imiiroperly  or  for 
other  than  the  })nrpose(s)  identified  by 
the  Participant.  FINRA  staff  retains  full 
di.scretion  to  limit  or  withdraw  its  grant 
of  the  additional  MPID(s)  to  such  Trade 
Reporting  Facility  Participant  for 
purpo.ses  of  reporting  trades  to  a  TRF. 
FINRA  believes  that  Rule  0100  is 
nece.ssarv  to  consolidate  the  process  of 
issuing,  and  tracking  the  u.se  of. 
multij)le  MPIDs  used  to  report  trades  to 
TRFs. 
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Rule  8 Hit)  was  ai)|)rove{l  l)y  the 
tAHiimission  in  20()(>  on  a  pilot  basis. ^ 
'I’he  pilot  period  has  bcum  extended 
.several  times  since  the  rule  was 
originally  adopted  and  curnmtlv  ex])ires 
on  January  2.5,  201.3.'' 

(2)  Rule  0170 

Rule  ()170  provides  that  a  Registennl 
Rciporting  ADF  EC'N  may  recpiest 
additional  MRIDs  for  displaying  (]iu)te.s 
and  orders  and  reporting  trades  through 
the  ADF  trade  reporting  facility.  TRAti.S, 
for  any  ADF-Eligihle  Security.  Among 
other  things.  Registered  Reporting  ADF 
F(lNs  are  prohihit(!d  from  using  an 
additional  MPID  to  accomi)lish 
indirectly  what  they  are  prohibited  from 
doing  directly  through  their  Primary 
MPID.  In  addition,  FINRA  staff  retains 
full  discretion  to  determine  whether  a 
bona  fide  regulatory  and/or  business 
need  exists  for  being  granted  an 
additional  MPID  privihige  and  to  limit 
or  withdraw  the  additional  MPID 
display  inivilegi;  at  any  time.  TIk; 
procedures  for  reciuesting.  and  the 
Hi.strictions  surrounding  the  use  of, 
multiple  MPlDs  are  .s(;t  forth  in 
.Su])])lementarv  Material  to  the  rule. 

'file  (Commission  approvcul  Rub;  0170 
on  a  pilot  basis  on  August  11,  2000.“ 

The  j)ilol  j)eriod  has  been  extended 
several  times  since  the  rub;  was 
originally  adopted  and  currtmtiy  (jxpires 
on  January  25.  201 3.' 


■*  Src  .S(H:iirilii^s  IJxctiiin^d  Act  No. 

(\ovoml)cr  I).  2()(l(i).  7\  I  K  (i(>:).'i4  (i\o\  (!mlMM'  14. 
2(l()(>);  .sec  (lAso  .Si!ciiriti(!s  INcliiingc  .Act  Release!  ,\'o. 
.■)47ir>.\  (NovemlM!!-  14.  2()l)(i).  71  I  K  (i71K:i 
(NoveiniM!!' 2(1.  2(10(1). 

'.S'ce  .S(!ciin(ies  INcliaii^e  Act  Keleiase!  No.  (KKCCi 
(t)i!C(!nil)(!r  22.  201  1 ).  7(1  I'’R  H2022  (l)(!C(!inl)i!l'  20. 
2011);  see  (//.s'O  .Securitii!s  INclianee  .\c(  Kelcsisi!  No. 
(i:i720  Oaiuiaiy  1«.  201  1).  70  I- K  440:i  (lanuaiy  2.';. 
2011):  .Seciiritiiis  Kxcliaiiee  Act  K(!leas(!  No.  01207 
(lanuarv  0.  2010).  7,')  FK  21  73  (laniiarv  14.  2010): 
.S»!curities  Oxclianf-e  Act  Relt!as(!  No.  .'iOlOO 
(l)i!C(!nil)er  30.  2008).  74  FK  842  Oamiary  8.  2000): 
Si!cui'iti(!s  i;xctianf>e  .\ct  Release!  Nei.  ,a7217  (lanuarv 
28.  2008).  73  FK  0234  (Fe-bruary  1.  2008):  .Se!e:uritie!s 
Fxe.hanee!  .\e;l  Ke!le!a.se!  Nee.  5.3200  (leinuiirv  31.  2007), 
72  FK  3470  (Fe!l)ruai  y  0.  2007). 

•’.S(!(!  .Se!e:iiritie!s  Fxe:lianf>e!  ,'\e:l  Re!le!as(!  No.  54307 
(Aueust  11.  2000).  71  FK  47551  (August  17.  2000). 

H\  its  te!l'llis.  (lie!  initial  pileit  pe!rieHl  (!xpin!(i  ein 
leninary  20.  2007.  to  ceiincieli!  with  the!  e!X|)initiein  eil 
the!  ,\I)F'  pileit  peerieiel.  Sec  .Seecnritiees  Fxcheinge!  .Act 
Kelesise!  No.  53000  (.April  21. 2000).  71  FK  25271 
(.April  28.  2000).  On  jann.irv  20.  2007,  thee 
(ieiininissiein  appreiveiel  a  preipeiseeel  rule!  e:hini^e!  tei 
ma);e  the!  ,AI)F  rnle!s  pe!rniane!nt.  .S'e’e' .Se!e:nrities 
Fxi:han;>e!  .Ai:(  Kelesise  Nei.  55181  (|annarv  20.  2007). 
72  FK  5003  (Feliriiiiry  2.  2007). 

^.S’ee-  .Se!e:nritie!S  Fxe:hanee!  .Ae:t  Ke!le!iise  Nei.  00033 
(l)ee;einhi!r  22.  201 1 ).  70  I'K  82022  (De!i;i!nihe!r  20. 
2011 );  .see  ei/sei  .Seeairities  Fxe:himee  .Act  Release!  Nei. 
03720  (lannary  18.  2011).  70  FK  4403  Oannary  25. 
201 1):  .Securities  Fxi:han}>e  ,Ae:t  Release  Nei.  01207 
Oannary  0.  2010).  75  FK  2173  (lannary  14.  2010); 
.Secnritieis  Fxclianee  Ae:t  Keleeasee  Nei.  50183 
(nee:einher  30.  2008).  74  FK  842  ();inniiry  8.  2000); 
.Se!e:nri(ies  Fxchiiiif'e  Act  Kele.ise!  Nei.  57217  (liinnarv 
28.  2008).  73  FK  0234  (Fehnuiry  1.  2008);  .Securities 
Kxe:hanj>e  .Ae:t  Reelease  Nei.  55200  (lanuarv  31.  2007). 
72  FK  547!l  (Feihnuirv  0.  2007). 


(3)  Ruin  0480 

Like  RuU;  0100,  Ruin  0480  provides 
tlicit  any  iiKtinher  that  wishes  to  ti.se 
more  thiui  out!  MPID  for  jitirpostts  of 
(pioting  an  ()T(’.  Fejuity  Security  or 
reporting  trachis  to  the  ORF  must  submit 
;i  written  r(!(|uest  to,  ;md  obtiiin  tipiirov.tl 
from.  I'dNRA  ()])eriitions  for  such 
iidditional  MPIDs.  The  rult!  also  stiites 
that  a  niemhttr  that  posts  a  tpiotation  in 
an  OT(C  Ftpiity  Security  iiiid  ntports  to 
a  FINRA  sy.stem  a  trade  resulting  from 
such  jiosted  (|tiot;ition  must  utilize  the 
same  MPID  for  re])orting  purpo.ses.  In 
addition.  Sup])ienientarv  Materiiil  to  the 
rule  states  that  FINRA  considers  the 
issuance  of,  and  trade  reporting  with, 
multiple  MPIDs  to  he  a  privihtge  and  not 
a  right.  When  requesting  an  additional 
MPID(s),  a  member  must  idtmtify  the 
purpo.se(.s)  ;md  .system(s)  for  which  the 
niuiti])le  MPIDs  will  he  used.  If  FINRA 
determines  that  the  use  of  multiple 
MPIDs  is  detrimental  to  the 
marketplace,  or  that  a  member  is  using 
one  or  more  additiontil  MPIDs 
improperly  or  for  inirposes  other  than 
th(!  purpo.sejs)  identifittd  by  the 
member,  f'lNRA  sttiff  retains  full 
disenttion  to  limit  or  withdraw  its  griint 
of  the  iidditioiiiil  MPlD(s)  to  such 
member. 

FINRA  iidopted  Rule  0480  on  a  pilot 
hiisis  on  July  23,  2000.“  The  pilot  pttriod 
has  Ikhmi  extemhul  .sevitnil  times  and 
curntntly  exjiints  on  January  25,  2013.“ 

FINRA  has  filed  the  iiropostui  rule 
change  for  immediate  effect ivttness  ;md 
has  nuiuestiMl  that  the  SF(C  waive  the 
rtuiuirement  that  the  pro])osed  rule 
change  not  become  o])erative  for  30  days 
after  the  date  of  the  filing,  so  FINRA  can 
implement  the  proposed  rule  change  on 
Jcimiary  25,  2013. 

2.  Statutory  Basis 

FINRA  believes  that  the  propo.sed  rule 
change  is  consistent  with  tlie  provisions 
of  Section  15A(h)(0)  of  the  Act,"'  which 
retjuires,  among  other  things,  that 
FINRA  rules  must  Ik;  designed  to 
prevent  fraudulent  and  manipulative 
iicts  and  jiractictts,  to  promote  just  and 
etptitahle  princijiles  of  trade,  and,  in 
general,  to  jirotect  investors  and  the 
public  interest.  FINRA  believes  that  the 
proposed  rule  change  is  consistent  with 
tluise  retiuintments  httcause  it  will 
continue  to  provide  a  proettss  hv  which 
memhers  can  re(|ue.st,  and  I'dNRA  ctui 


“  Sin:  .S(!(;iiriti(!s  INchaii^o  Act  Ki!li!asi!  No.  (>()4  (4 
duly  31. 2(H)!I).  74  FK  3<)721  (August  7,  21)()<I). 

''Sin:  .Si!c:uritii!s  l•)xchil^{>^!  Act  K(!l(!<is(!  No.  ()(i()33 
(l)(!C(!mhi!i'  22.  2tm).  7(i  FK  82022  (OtaaMilhor  2t). 
201 1);  .sec  iilno  .S(!ciiriti(!s  Fxchiiiisi!  Act  Ki!l(!asi!  No. 
03720  Oamiary  18.  2011).  70  FK  4403  (lanuarv  25. 
201 1):  .Si!curiti(!s  l•Acha^S(!  Act  K(!li!as(!  No.  01207 
(lanuarv  0.  2010).  75  FK  2173  (lannary  14.  2010). 
'"15  Ih.S.C.  78o-3(h)(0). 


properly  allocate,  the  use  of  additional 
MPIDs  for  disiilaying  ciuotes  and  orders 
through  the  ADF  or  reporting  tnides  to 
a  TRFortheORF. 

B.  S(;ll-B(i;^iil(it()ry  Organi/Aiiion’s 
St(it(}niont  oil  Biirdon  on  (Aiinpoiition 

I'lNRA  does  not  believe  that  the 
liropo.sed  rule  ch.mge  will  result  in  any 
burden  on  competition  that  is  not 
nece.ssarv  or  appro|)riate  in  furthenmee 
of  the  purpo.ses  of  the  Act.  The 
jiropo.sed  rule  change  is  limited  to 
(txtending  the  pilot  period  for  currently- 
exi.sting  rides  and  does  not 
substantively  change  any  FINRA  rule. 

C’.  Solf-Bogiilatory  Organizalion's 
Stoloinont  on  (Jonnnonis  on  tho 
Proposed  Bide  CAionge  Beceived  From 
Moinhers.  Barlicipants.  or  Others 

Written  comments  were  neither 
.solicited  nor  received. 

111.  Date  of  EfTecliveness  of  the 
Proposed  Rule  (Ihange  ami  Timing  for 
(lommission  Action 

Because  the  foregoing  jiroposed  rule 
chiinge  does  not:  (i)  Significantly  affect 
the  protection  of  investors  or  the  jnihlic 
interest;  (ii)  impose  any  significant 
burden  on  comjietition;  and  (iii)  become 
operative  for  3()  days  from  the  (kite  on 
which  it  was  filed,  or  such  shorter  time 
tis  the  (Commission  may  designate,  it  has 
become  effective  pursuant  to  Section 
10(h)(3)(A)  of  the  Act  "  and  Rule  lOli- 
4(f)(0)  thereunder. 

A  jiropo.sed  rule  change  filed  under 
Rule  10l)-4(n(0)  ' '  normally  does  not 
become  operative  jirior  to  30  days  after 
the  (kite  of  the  filing.  However,  pursuant 
to  Rule  19h-4(f)(0)(iii).'‘'  the 
Commission  may  designate  a  shorter 
time  if  such  action  is  consistent  with  the 
protection  of  investors  and  the  public 
interest.  FINRA  has  retpie.sted  tliat  the 
("ommi.ssion  waive  the  30-day  ojierative 
delay  so  that  the  propo.sed  rule  change 
can  liecome  ojierative  as  soon  as  the 
current  jiilot  jieriod  exjiires.  The 
(Commi.ssion  notes  that  the  jirojio.sed 
rule  change  does  not  jiresent  any  new. 
tinitjue,  or  substantive  issues;  rather,  it 
sinijily  extends  the  jiilot  jieriod 
jiermitting  the  use  of  multijile  MPIDs 
with  resjiect  to  TRFs,  the  ADF,  and  the 
ORF.  In  addition,  the  wtiiver  of  the  30- 


"15  U..S.C.  78s(l))(3)(A). 

17  C.l'K  240.  l!ll)-4(l)(()).  I'lNKA  lias  ri!(|iU!sti!(l 
tliat  till!  Commission  waivo  tlio  ri!()iiin!m(!nl  tliat 
I'lNKA  jirovidi!  tlio  Commission  writton  notici!  ol  its 
in(i!n(  to  till!  tho  proposi!!)  rnli!  clianf^i!.  aloii”  witli 
a  lirit!)  (l(!s(;ription  and  ti!Xt  (d  th(!  pio|)osi!d  nili! 
cliango.  at  lisist  livo  linsinoss  davs  jirior  to  tho  date! 
on  u  liicli  F1NK.\  lilod  tin!  pi'0|n)s(!d  rnli!  (:lianf>o 
pursuant  to  Knlc!  l!lh-4(l)(())(iii).  Tin!  Commission 
ln!n!hv  arants  this  riupiost. 

'  '  17  CFK  240.1 ‘ll)-4(r)(()). 

17  CI  K  240.10h-4(()((i)(iii). 
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day  ()])(M'ative  delay  will  allow  FINRA  to 
keej)  in  place  without  iiitenui)tion  the 
pilot  programs  allowing  use  of  multiple 
MlMIDs  with  res))ect  to  TRFs,  the  ADF, 
and  the  ORh’.  The  (Commission  believes 
that  waiving  the  3()-day  o])erative  delav 
is  consistent  with  tin;  protection  of 
investors  and  the  ])uhlic  interest  and, 
therefore,  designates  the  pro])osed  rule 
cliange  as  operative  upon  filing.''’ 

At  any  time  within  80  days  t)f  the 
filing  of  the  proposed  rule  change,  the 
(Commission  summarily  may  temporary 
suspend  such  rule  t.hange  if  it  ap|)ears 
to  the  (Commission  that  such  action  is 
nece.ssarv  or  a])propriate  in  the  public 
interest,  for  the  prot(;ction  of  investors, 
or  otherwise  in  furtherance  of  the 
purpo.ses  of  the  Act.  If  the  (Commi.ssion 
takes  such  action,  the  (Commission  shall 
institute  jjroceedings  to  determine 
whether  the  proposed  rule  should  he 
a])proved  or  disapproved. 

IV.  Solicitation  of  (Comments 

Interested  ])ersons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whetlna'  the  pro])o.sed  rule 
change  is  consi.stent  with  the  Act. 
(Comments  may  he  submitted  by  any  of 
the  following  methods: 

Elocironic  (Joniincnts 

•  Use  the  (Commission's  Intermd 
comment  form  [httiy-J/www.sac.gov/ 
ri  il(^s/sro  .s  hi  ml):  or 

•  Send  an  email  to  riilc- 
conmumt s@stic.gov.  Plea.se  include  File 
Number  SR-F1NRA-2()1 3-008  on  the 
sul)jec:t  line. 

Paper  CJonimcnts 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary. 
Securities  and  Exchange  Commission. 
100  F  Street  NE.,  Washington,  DC 
20.540-1090. 

All  submissions  should  refer  to  File 
Number  SR-FlNRA-201 3-008.  This  file 
number  should  he  included  on  the 
suhjfict  line  if  email  is  used.  To  helj)  the 
(Commission  j)roce.ss  and  review  your 
comments  more  efficiently,  phiase  use 
only  one  method.  The  (Commission  will 
post  all  comnKmts  on  tin;  (Commission’s 
Intern(!t  Web  site  [htti)://\v\v\v.sc(:.gov/ 
rulcs/.sro.shtml).  (Copies  of  the 
submission,  all  suhse{]uent 
amendments,  all  written  statements 
with  respect  to  the  ])ro]jo.sed  rule 
change  that  are  filed  with  the 
(Ct)mmi.ssion,  and  all  written 
communications  relating  to  the 


I''()r  purposes  onlv  of  waiviiif'  IIk!  :{0-cI:iv 
o|)(!i<ilivii  (lolciy.  llu!  Coninii.s.sion  has  considorod  llio 
proposod  rule's  iiiipaci  on  elticiiuicy.  ('.om|)elilion. 
and  capital  lorination.  .See  1,tU..S.(:.  7Kc(11. 


pro])osed  rule  change  between  the 
Commission  and  any  per.son,  other  th<m 
thos(!  that  may  he  withheld  from  the 
public  in  accordance  with  the 
provisions  of  .5  l).S.(C.  .5.52,  will  he 
aviiilahle  for  Web  site  viewing  tmd 
jtrinting  in  the  Connni.ssion’s  Public 
Reference  Room,  100  F  .Stretd  NE.. 
Washington.  IXC  20.54t),  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  |).m.  (Co|)ies  of  the 
filing  also  will  he  available  for 
inspection  and  co])ying  at  the  principtil 
office  of  FINRA.  All  comments  received 
will  he  po.sted  without  change;  the 
(Commission  does  not  edit  personal 
identifying  information  from 
suhmissions.  You  should  submit  only 
information  that  you  wi.sh  to  make 
available  ])uhlicly.  All  submissions 
should  refer  to  File  Number  SR-FINRA- 
201 3-008.  and  should  he  submitted  on 
or  h(!fore  Fcihruary  27,  2013. 

l''()r  llie  Commission,  by  ihe  Division  of 
Trading  and  Markets.  |nirsiiant  to  delegated 
authority."’ 

Kevin  M.  O’Neill. 

Deputy  Sccretdiy. 

|1'K  t)()c;.  :’()i:t-()2.'')ri4  I'iled  2-,')-i:t:  »:4r)  iiin| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68786;  File  No.  SR- 
NASDAQ-201 3-021] 

Self-Regulatory  Organizations;  The 
NASDAQ  Stock  Market  LLC;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  To  Delay  the 
Operative  Date  of  a  Rule  Change  to 
NASDAQ  Rule  4121 

lamiary  31. 2013. 

Pursuant  to  Section  19(1))(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),'  and  Rule  19h-4  thereunder,- 
notice  is  hereby  given  that  on  )anuary 
28,  2013,  The  NASDAQ  Stock  Marked 
EEC  (“NASDA(^"  or  “Exchange”)  filed 
with  the  Securities  and  Exchange 
(Commission  (“('Commission”)  the 
pro])o,sed  rule  change  as  described  in 
items  1  and  11  below,  which  Items  have 
been  prepared  hv  the  Exchange.  The 
(Commission  is  publishing  this  mdice  to 
solicit  comments  on  the  i)ropo.sed  rule 
change  from  intere.sted  persons. 

I.  Self'-Rogulatory  Organization’s 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  (Change 

The  Exchange  proposes  a  rule  change 
to  delay  the  operative  date  of  a  rule 
change  to  NASDAQ  Rule  4121,  which 
])rovide.s  for  methodology  for 


"•  17  Cl'K  2()().:«)-:i(a)(12). 


determining  when  to  halt  trading  in  all 
.stocks  due  to  extraordinary  market 
volatility,  from  the  date  of  F’ehruary  4, 
2013,  until  April  8,  2013.  The  text  of  the 
jiropo.sed  rule  change  |sic|  is  available  at 
hi  I  p://nas(la(j. ccluvallslrcct.com,  at  the 
Exchange's  princijial  office,  and  at  the 
(Commi.ssion’s  Public  Reference  Room. 

U.  Self-Regulalory  Organization’s 
.Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  Commi.ssion,  the 
Exchange  included  .statements 
concerning  the  purpose  of  and  basis  for 
the  j)ro])osed  rule  change  and  discus.sed 
any  comments  it  received  on  the 
pro])osed  rule  change.  The  text  of  the.se 
statements  may  he  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A.  B.  and  C  below,  of 
the  most  significant  asjjects  of  .such 
.statements. 

/\.  Scif-Pcgiilaton'  Organization’s 
Statement  of  the  Purpose  of.  and 
Stalnlory  Basis  for,  Ihe  Proposed  Bide 
Ohange 

1.  Purpose 

The  Exchange  jiroposes  to  amend 
Rule  4121.  which  provitles  the 
methodology  for  determining  when  to 
halt  trading  in  all  slocks  due  to 
extraordinary  market  volatility,  to  delay 
the  o|)erative  date  of  the  ])ilot  by  which 
such  Rule  o])erate.s  from  the  current 
.scheduled  date  of  February  4.  2013. 
until  April  8,  2013,  to  coincide  with  the 
initial  date  of  operations  of  the 
Regulation  NMS  Plan  to  Address 
Extraordinary  Market  Volatility  (“EUED 
Plan”).  ’  As  proposed,  the  pilot  period 
will  begin  and  end  at  the  same  time  as 
the  pilot  period  for  the  EUED  Plan.  The 
current  Rule  4121  would  remain  in 
effect  until  April  8,  2013.  If  the  pilot  is 
not  either  extended  or  a])])roved 
j)ermanently  at  the  end  of  the  pilot 
])eriod.  the  current  version  of  Rule  4121 
would  he  in  effect. 


'Tho  Kx(:li;iti{;i!  adopUsI  llu;  propostal  chaiif’i'S  lo 
llu!  mai  kot-w  i(l(!  cinaiil  hroakcirs  on  a  pilol  basis  lor 
a  p(!rio(l  that  corriLsponils  lo  Iho  irilol  pin  iod  for  Iho 
l.lll.l)  I’lan  so  that  tho  ini|)a(:l  of  llu;  Uvo  pro|>osals 
can  li(!  r(!vi(!\v(!d  logiMlun’.  .S'cc  .Siu:iirilios  Kxcliangi! 
.Acl  Rdoaso  No.  Ii70<l()  (May  ;n .  2012),  77  I'K  :i:t.''j;Ll 
(luiKOi.  2012)  (.SR-N.\.SI).\Q-201 1-131).  llio 
l‘;x(:han<;o  anli(:i|)ato.s  lhal  llio  inilial  dalo  of  l.lll.l) 
I’lan  o|)oralions  will  bo  eban^od  to  .April  K.  2013. 
Tho  proposal  would  dolay  tho  oporativo  dato  of  Iho 
inarkol-wido  circuit  broakor  pilol  lo  April  8,  2013 
in  ordor  for  tho  implonionlalion  dato  for  tho  inark(3- 
wido  circuit  broakor  pilol  would  |sic:|  roinain  tho 
.samo  dalo  as  for  Iho  l.lll.l)  Plan. 
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Current  Rule  4121 

The  Kxchauge  aineiKhul  Ride  4121  on 
|une  (>.  201 2.'*  The  changes  to  Rule  4121 
are  eliective.  hut  not  o|)erative  until 
Fehrnary  4.  2013.  The  current  standard, 
set  forth  in  the  rides  of  other 
exchanges.'*  provides  for  Level  1. 2.  and 
3  declines  and  siiecified  trading  halts 
following  such  declines.  The  values  of 
Levels  1. 2  and  3  are  calculated  at  the 
beginning  of  each  calendar  (]uarter. 
using  10%.  20%  and  30‘)<>.  respectively, 
of  the  average  closing  value  of  the  Dow 
Jones  Industrial  Aviaage  (“DjlA”)  for 
the  month  prior  to  the  beginning  of  the 
(piarter.  Kach  percentage  caliadation  is 
rounded  to  the  nearest  fiftv  points  to 
create  the  Levels’  trigger  jioints.  The 
values  then  remain  in  effect  until  the 
next  ([uarterly  calculation, 
notwithstamling  whether  the  DJIA  has 
moved  and  a  Level  1.  2.  or  3  decline  is 
no  longer  equal  to  an  actual  10%.  20%. 
or  30%  decline  in  the  most  recent 
closing  value  of  the  DJIA. 

Once  a  market-wide  circuit  breaker  is 
in  effect,  trading  in  all  stocks  halt  for  the 
time  periods  specified  below; 

l.evel  1  Halt 

Anytime  before  2:t)0  p.m. — one  hour: 

At  or  after  2:0t)  p.m.  hut  before  2:3t) 
p.m. — 30  minutes; 

At  or  after  2;30  ji.m. — trading  shall 
continue,  unless  tliere  is  a  Level  2  Halt. 

Level  2  Halt 

Anytime  before  1:00  ii.m. — two  hours: 

At  or  after  1:00  p.m.  hut  before  2:00 
p.m. — one  hour; 

At  or  after  2:00  i).m. — trading  shall 
halt  and  not  resume  for  the  rest  of  the 
day. 

Level  3  Halt 

At  any  time — trading  shall  halt  and 
not  resume  for  the  rest  of  the  day. 

Unless  stocks  are  halted  for  the 
remainder  of  the  trading  day.  jirice 
indications  are  dis.seminated  during  a 
Rule  80H  trailing  halt  for  stocks  that 
comprise  the  DJIA. 

Amended  Rule  4121 

The  Exchange  amended  Rule  4121  to 
revise  the  current  methodologv  for 
determining  when  to  halt  trading  in  all 
stocks  due  to  extraordinarv  market 


•' .Si,(:uritii!S  Ivxcliiiii"!!  Act  KcrliMsi;  No.  (i7()!)(l 
(Miiv  :il.  2(112).  77  I'R  :i;i.'):u  (lunoli.  2012)  (.SK- 

NA.sn.\Q-2im-i:ii). 

'■'Ilu!  rulo  Wiis  liist  in  Ifl-IH.  wlion 

(lt!(:liiu!s  Ijiistul  on  spocitiiul  point  drops  in  tlu;  U|IA 
wore!  roplaciHl  willt  tlu;  current  inetliodolo^v  ol 
using  a  pia'ccMitage  deciiiu!  Iliat  is  n^calculattul 
(juartialy.  .See  .Securities  Kxcliange  Act  Release?  No. 
;i‘m-l(i  (April  0.  ItMIH).  (i:t  I  R  ia477  (.April  ha.  lOilK) 
(.SR-NY.Si:-()K-()(i.  SR-Amex-tm-O!),  .SR-H.Sll-im- 
Oti.  .SR-(;H,\-!)«-()H.  .SR-N.\.SI)-<)8-27.  and  .SR- 
l'hlx-<m-1.5). 


volatility  (“market-wide  circuit 
breakers”). “  'I'lie  Exch.mge.  other 
equities,  ojitions.  and  futures  markets, 
and  FINRA  amended  the  market-wide 
circuit  breakers  to  t:ike  into 
consideration  the  recommendations  of 
the  Joint  Ul'TU-SEU  Advisory 
Uommittee  on  Emerging  Regulatory 
Issues,  iind  to  provide  for  more 
meaningful  meiisures  in  today's  markets 
of  when  to  halt  trading  in  all  stocks. 
Accordingly,  the  Exchtmge  jsiej 
iunended  Rule  8011  as  follows:  (i) 
Replaced  the  DJIA  with  the  S8:l’  .5()();  (ii) 
replaced  the  ipiarterly  calendiir 
recalculation  of  Rule  8015  triggers  with 
(lailv  recalculations:  (iii)  re|)laced  the 
10%.  2l)%,  ;md  30%  market  decline 
liercentages  with  1%,  13%.  and  20'^ 
market  decline  |)ercentage.s;  (iv) 
modified  the  length  of  the  trading  halts 
associated  with  each  market  decline 
level:  and  (v)  modified  the  times  when 
a  trading  halt  may  he  triggertul.  The 
Exchange  Isic)  believes  that  the.se 
amendments  iqidate  the  rule  to  reflect 
today's  high-s])eed.  highlv  electronic 
trading  market  while  still  meeting  the 
original  purpo.se  of  Rule  8015:  to  ensure 
that  market  ])articipants  luive  an 
opiiortimity  to  become  ttware  of  iind 
respond  to  significant  prict;  movtnnents. 

The  Exchange  adopttul  tht;  proposed 
changes  to  the  luiirket-wide  circuit 
breakers  on  a  jiilot  htisis  for  a  pta  iod 
that  corresiionds  to  the  jiilot  ptaiotl  for 
the  LULD  Rian  .so  that  the  inqiact  of  the 
two  pro])osal.s  can  ht*  reviewed 
together.^  In  addition,  in  order  for  the 
markets  and  the  single  plan  processors 
re.sjionsihle  for  the  consolidation  of 
information  pursuant  to  Rule  ()()3(1))  of 
Regulation  NMS  under  the  .Securities 
Exchange  Act  of  1834  to  make  the 
neces.sarv  technological  changes  to 
implement  both  the  changes  to  the 
market-wide  circuit  breakers  and  the 
propo.sed  LULD  Rian,  the  lixchange 
established  that  the  inqilementation 
(late  for  the  propo.sed  rule  changes 
should  he  the  same  date  that  the  LULD 
Rian  is  implemented.  The  Exchange 
anticipates  thtit  the  initial  date  of  LULD 
Rian  optiiations  will  ht;  changed  to  April 
8.  2013.  For  the  .same  reasons  as  stiittul 
above,  the  Exchiinge  jiroposes  to  delay 
the  o])erativ(!  thitt!  of  the  m.irket-wide 
circuit  breakers  jiilot  to  Ajiril  8.  2013  in 
order  for  the  imjilementation  date  for 
the  market-wide  circuit  briiakers  jiilot 
would  remain  the  same  date  iis  for  the 
LULD  Rian. 

2.  Sidluloiv  lidsis 

The  Exchange  believes  that  its 
jirojiosal  is  consistent  with  Section  (i(li) 


'•  S(u-  sii|)ra  noli!  4. 


of  the  .Securities  Exchange  Act  of  1934 
(the  “Act"),”  in  general,  and  furthers  the 
objectives  of  .Section  ()(li)(5)  of  the  Act,” 
in  jiarticular,  in  that  it  is  designed  to 
jirevent  fnmdulent  and  manijiidative 
iicts  and  jinictices,  to  jiromote  just  cind 
etjuitalile  jirincijiles  of  tnule,  to  remove 
imjiediments  to  and  jierfect  the 
mechanism  of  a  free  ;md  ojien  market 
and  ;i  mitional  market  sy.stem,  tmtl,  in 
general,  to  jirotect  investors  and  the 
jiulilic  interest. 

.Sjiecifically,  this  rule  jirojiosal 
sujijiorts  the  objectives  of  jierfecting  the 
mechanism  of  a  free  and  ojien  market 
<111(1  the  national  market  .system  liecau.se 
it  jiromotes  uniformity  across  markets 
concerning  when  and  how  to  halt 
trading  in  all  stocks  as  a  result  of 
extraordinarv  market  volatilitv. 
Additionally,  delaying  the  ojierative 
(late  of  the  market-wide  circuit  breakers 
Jiilot  until  the  inititd  date  of  ojienitions 
of  the  LULD  Rian  would  allow  the  jiilot 
to  begin  and  end  at  the  same  time  of  the 
LULD  Rian  so  that  the  Exchange  and  the 
Uommission  could  further  as.sess  the 
imjiact  of  the  two  jiilots  on  the 
marketjilace  or  whether  other  initiatives 
should  he  tidojited  in  lieu  of  the  jiilots, 
which  contriliutes  to  the  jirotection  of 
investors  and  the  jinlilic  intere.st..|sic| 

B.  Sdlf-Bcgdldtorv  ()ri>(ddZdl ion’s 
Staloniont  on  Bnrdon  on  CoinpotiBon 

The  Exchiinge  does  not  believe  that 
the  jirojiosed  rule  change  will  imjiose 
any  hiirden  on  competition  that  is  not 
nece.ssary  or  ajijirojiriate  in  furtherance 
of  the  jiurjioses  of  the  Act.  The 
jirojio.sed  changes  are  being  made  to 
delay  the  ojieration  of  the  market-wide 
circuit  breakers  jiilot  until  Ajiril  8.  2013 
to  allow  the  jiilot  jieriod  to  begin  and 
end  at  the  same  time  as  the  LULD  Rian, 
which  contributes  to  the  jirotection  of 
investors  and  the  public  intere.st.  Other 
comjieting  eijuity  exchanges  are  subject 
to  the  same  methodology  for 
determining  when  to  halt  trading  in  all 
.stocks  due  to  extraordinary  market 
volatility  and  the  same  reijuirements 
sjiecified  in  the  LULD  Rhin.  Thus,  the 
jirojio.sed  changes  will  not  imjiose  anv 
burden  on  comjietition  while  jiroviding 
that  the  market-wide  circuit  breakers 
Jiilot  Jieriod  corresjionds  to  the  jiilot 
Jieriod  for  the  LULD  Rian  so  tluit  the 
imjiact  of  the  two  jirtijiosals  c;m  he 
reviewed  together. 


'‘15  U..S.(:.  7«l(l)). 
"15  U-.S.C.  7Kl(l))(5). 
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(j.  Self-IiHgiildtorv  Organization's 
StatainanI  on  Oonnnants  on  llw 
Proposed  Riila  Ohanga  Hacaivad  Prom 
Mainhars,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  receivcul. 

III.  Date  oI'ElTectiveness  of  the 
Propo.siul  Rule  (Change  and  'fiming  for 
(Commission  Action 

Because  the  foregoing  proposed  role 
change  does  not;  (i)  Significantly  aflect 
the  protection  of  investors  or  the  ])nt)li(; 
interest:  (ii)  im])ose  anv  significant 
hnrden  on  com|)etition:  and  (iii)  hecome 
op(!rative  for  30  days  from  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  (Commission  may  designate,  it  has 
hecome  effective  pursuant  to  Sec.tion 
lt)(t))(3)(A)  of  the  Act  and 
subparagraph  (0(0)  of  Rule  19h-4 
thereunder.' ' 

A  propo.sed  rule  change  filed  under 
Ride  lOl)— 4(0(0)  normally  does  not 
hecome  operative  prior  to  30  days  after 
the  date  of  the  filing,  flowever.  pursuant 
to  Rule  l‘)h-4(f)(0)(iii).'-*  the 
CCommi.ssion  may  designate  a  shorter 
time  if  such  action  is  consistent  with  the 
protection  of  investors  and  the  jmhlic 
interest,  'flu!  Exchange  has  asked  the 
CCommi.ssion  to  waive  tlie  30-day 
opiirative  delay  so  that  the  ])ro])osal  may 
hecome  operative  immediatelv  u])on 
filing.  The  (Commi.ssion  believes  that 
waiving  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  pnhlic  intere.st.  Doing 
so  will  delay  the  ojierative  date  of  the 
market-wide  circuit  breakers  pilot  until 
the  initial  date  of  ojierations  of  the 
LIJED  I’lan,  thereby  allowing  the  jiilot  to 
run  simultaneously  with  the  LIJIJI  Rian, 
providing  an  opiiortunity  to  properly 
assess  the  impact  of  the  two  pilots  on 
the  marketplace  and  evaluate  the  pilots' 
effectiveness.  Therefore,  the 
Commission  hereby  waives  the  3()-day 
ojierative  delay  and  designates  the 
])ropo.sal  operative  ujion  filing. 

At  any  time  within  (it)  days  of  the 
filing  of  such  projio.sed  rule  change,  the 
(Commi.ssion  summarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  CCommission  that  such 
action  is  necessary  or  a})])roi)riate  in  the 
jmhlic  interest,  for  the  jirotection  of 
investors,  or  otherwise  in  furtherance  of 
the  pur]K)ses  of  the  Act.  If  the 
(Commission  takes  such  action,  the 

"‘  l-S  U-.S.C.  78s(l))(:i)(A). 

"  17  74().l‘ll>-4(r)((i). 

17  CCK  24l).l!)l)-4(l)(()), 

I  '  17(:i  K  241).  H)l)-4(l)((i){iii). 

For  purpo.so.s  only  of  waivin”  tin;  ;i()-(lav 
oporalivo  dolay.  tlio  lioiinni.ssion  lias  considoriul  tlio 
proposod  ndo’s  impact  on  olficioncy.  comiiolilion. 
and  capital  formation.  .SVi;  l.i  II..S.C.  7)!c(f). 


(Commission  shall  institute  proceedings 
under  Section  19(I))(2)(B)  of  the  Act  to 
determine  whether  the  jiropo.sed  rule 
change  should  he  approved  or 
disajtproved. 

IV.  Solicitation  of  (Comments 

Interested  persons  are  invited  to 
suhmit  written  data,  views,  and 
itrguments  concerning  the  foregoing, 
including  whether  the  j)ro])o.sed  rule 
change  is  consistent  with  the  Act. 
(Comments  may  he  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  U.se  the  (Commission’s  Internet 
comment  form  (httf)://\\'\\’\\’. sec.gov/ 
ri I les/sro. sht ml):  or 

•  Send  an  email  to  rnle- 
connnents@sec.gov.  Please  Include  File 
Numher  SR-NASDAQ-2()1 3-021  on  the 
subject  line. 

Paper  comments 

•  Send  pajier  comments  in  tri])licate 
to  Elizabeth  M.  Mnr|)hy,  Secretary, 
Securities  and  Exc:hange  (Commission, 
100  E  Street  NE.,  Washington,  DC 
20549-1090. 

All  submissions  .should  refer  to  File 
Numher  SR-NASDAQ-201 3-021.  This 
file  numher  should  he  included  on  the 
sul)jei;t  line  if  email  is  used.  To  help  the 
(Commi.ssion  proce.ss  and  review  your 
comments  more  efficiently,  plea.se  u.se 
only  one  method.  The  (Commission  will 
])o.st  all  comments  on  the  (Commission’s 
Internet  Web  site  (http://\v\viv.sec.gov/ 
rales/sro.shtml).  (Copies  of  the 
submission,  all  suh.secpient 
amendments,  all  written  .statements 
with  respect  to  the  propo.sed  rule 
change  that  are  filed  with  the 
(Commission,  and  all  written 
communications  relating  to  the 
])roposed  rule  change  between  the 
Commission  and  any  per.son,  other  than 
those  that  may  he  withheld  from  the 
public  in  accordance  with  the 
])rovi.sion.s  of  5  IJ.S.CC.  552,  will  be 
available  for  Web  site  viewing  and 
jirinting  in  the  (CCommission’s  Public 
Reference  Room  on  official  business 
(lavs  between  the  hours  of  1  ():()()  a.m. 
and  3:00  p.m.  (Cojiies  of  such  filing  also 
will  he  available  for  in.s]Kiction  and 
copving  at  the  principal  offices  of  the 
Exchange.  All  comments  received  will 
he  po.sted  without  change:  the 
(Commi.ssion  does  not  edit  i)er.sonal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Numher  SR- 
NASDAQ-201 3-021 ,  and  should  he 


.submitted  on  or  before  Fehruarv  27, 

2013. 

For  the  (Coniniission.  by  the  Division  of 
Trading  and  Markets,  pursuant  to  deleg;iled 
authorilv.  "■ 

Kevin  M.  O'Neill. 

Depntx '  S(!(:ret(ir\ 
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Self-Regulatory  Organizations; 
Financial  Industry  Regulatory 
Authority,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  to  Delay  the  Operative 
Date  of  FINRA  Rule  6121.02  (Market¬ 
wide  Circuit  Breakers  in  NMS  Stocks) 

Jannarv  :tl.  2()i:t. 

Pursuant  to  Suction  19(h)(1)  of  thu 
Sucuritius  Exchangu  Act  of  1934 
(“Act")'  and  Rule  19l)-4  thuruundur,- 
noticu  is  huruhv  given  that,  on  lanuary 
30,  2013,  Financial  Industry  Rugulatorv 
Authority,  Inc.  (“FINRA")  filed  with  the 
.Securities  and  Exchange  CCommission 
(“Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  11 
below,  which  Items  have  been  jirejiared 
by  FINRA.  The  (Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  projiosed  rule  change 
from  interested  jiersons. 

I.  Self-Regulalory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (Change 

FINRA  is  j)ro])osing  to  delay  the 
operative  date  of  FINRA  Rule  9121.02 
(Market-wide  (Circuit  Breakers  in  NMS 
Stocks),  which  reflects  changes  to  the 
methodology  for  triggering  market-wide 
circuit  breakers  for  NMS  stocks.-*  FINRA 
is  delaying  the  operative  date  from 
Fehruarv  4,  2013  until  Ajiril  8,  2013  to 
correspond  to  the  initial  date  of 
ojierations  for  the  Regulation  NMS  Plan 
to  Address  Extraordinary  Market 
Volatility  (the  “Limit  Up-Limit  Down" 
or  “LULD”  Plan").-* 

17  CFR  2()().:i()-:i(a)(12). 

'  If)  U..S.(:.  78s(l))(l). 

-  17  CFR  24().l‘)l)-4. 

'Tlu!  Commission  approviul  I  lit!  propostul 
di.mgos  to  lilt!  miirkt!l-\vi(lt!  i:in:iiit  liitiiikois  on  <1 
pilol  basis  fora  jinriotl  sduitlnliid  lo  stall  on 
l-'tiliniaiv  4.  2l)i:i.  .Stic  .Sncniilitis  Fxcliangt!  Ai:t 
R(!l(!as(!  No.  Ii7()<)()  (May  :il.  2(112).  77  FR  :i;i.'j.ll 
(limo  8.  2012)  (Onlor  Apprtn  ing  Fill!  No.  .SR- 
FINR.\-2()1  1-().‘j4). 

■'  .SV.'O  Si!(:nritii!s  Fxohangi!  Act  Rolnasi!  No.  07(101 
(May  111.  2012).  77  FR  :i;i408  (linmO.  2012)  (OnltM- 
.Approving,  on  a  I’ilot  Basis.  Ilui  Limit  llii-l.imil 
Down  I’lan). 


'■'\5  U..S.C.  78s(b)(2)(B). 


-'4 

^yrrV^ ' 
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tlial  FINRA,  the  other  SR(ls  and  tlie 
(lonnni.ssion  can  asse.ss  the  iinpac:t  of 
the  two  pilots  on  the  niarket])lace  or 
whether  other  initiatives  sliould  he 
adopted  in  lien  of  the  pilots,  which 
contrihntes  to  the  ])rotection  of  investors 
and  the  public  interest. 

]i.  Sf^If-Iiogiildlorv  Organi/Ait ion’s 
Sidtoinoni  on  linrdon  on  CompotHion 

FINRA  (lo(!s  not  l)(dieve  that  the 
pro])osed  rule  change  will  iin])o.se  any 
l)nrden  on  coinj)etition  that  is  not 
necessary  or  appro])riate  in  furtherance 
of  the  purposes  of  the  Act.  The 
])ropo.sed  changes  are  being  made  to 
delay  the  operation  of  the  MWCiB  ])ilot 
imtii  Ajji'il  8.  2013  to  allow  it  to  begin 
and  end  at  the  same  time  as  the  LULD 
Plan,  which  contributes  to  the 
protection  of  investors  and  the  ])uhlic 
interest.  The  other  SROs  are  subject  to 
the  same  methodology  for  determining 
when  to  halt  trading  in  all  NMS  stocks 
due  to  extraordinary  market  volatility 
and  the  same  requirements  specified  in 
the  LULD  Plan.  Thus,  the  pro])o.sed 
changes  will  not  imi)ose  any  burden  on 
competition  while  ])roviding  that  the 
MWCIi  pilot  period  corresijonds  to  the 
pilot  period  for  the  LULD  Plan  so  that 
the  im])act  of  the  two  proj)osals  can  ht; 
revi(;w(;d  together. 

U.  Salf-Hognlatorv  Organizolion's 
Statoinont  on  (ionnnonts  on  iho 
Proposod  Rulo  Chango  liocoivnd  From 
iXIoinbars,  Povticiponts,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  (Change  and  Timing  for 
(Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not  significantly  affec.t  the 
j)rotection  of  investors  or  the  public 
interest,  does  not  impose  any  significant 
burden  on  comjjetition.  and,  hv  its 
terms,  does  not  become  oj)erative  for  30 
days  from  the  date  on  which  it  was 
filed,  or  such  shorter  time  as  the 
Commi.ssion  may  designate,  it  has 
h(!come  effective  jjursuant  to  Section 
10(h)(3](A)  of  the  Act  and  Rule  lOl)- 
4(f)(0)  thereunder. ' ' 

FINRA  has  requested  that  the 
(Commi.ssion  waive  the  3()-dav  o])erative 
delay.  The  Uommission  believes  that 
waiving  the  3()-day  oj)erative  delay  is 

'"i.'i  7tts(l))(:t)(A). 

"17  ()I''K  240.1!)l)-4(l)((i)-  In  iiddition.  Ridi! 
4(r)((i)(iii)  roquirtis  l'’INKA  logivo  Ihii  (lomiidssion 
wrillon  nolico  otits  intonl  to  tilo  tlio  |)roposod  ruli! 
chiingo,  along  witli  a  briol doscriiilion  and  loxt  ol 
till!  proposod  rido  c.liango.  at  loasi  fivo  businoss  days 
prior  to  tbo  data  ol  liling  of  tli(!  proposod  rni(! 
cliango,  or  suoli  sbortor  timo  as  dosignatod  by  tlio 
(ioniinission.  'I'ho  Commission  lias  waiyod  this 
roipiiromont. 


consi.stent  with  the  jirotection  of 
investors  and  tlu;  j)ublic  interest.  Doing 
so  will  delay  the  ojierative  date  of  the 
market-wide  circuit  hrttakers  pilot  until 
the  initial  date  of  operations  of  the 
LULD  Plan,  thereby  allowing  the  pilot  to 
run  simultaneously  with  the  LULD  Plan, 
providing  an  o])portunity  to  jiroperly 
a.sse.ss  the  impact  of  the  two  pilots  on 
the  marketplace  and  evaluate  the  pilots’ 
effectiveness,  'fherefore,  the 
(Commission  designates  the  jiropo.sal 
ojferative  upon  filing.'^ 

At  any  time  within  (it)  days  of  the 
filing  of  the  projiosed  rule  change,  the 
(Commission  summarily  may 
temporarily  sus])end  such  rule  change  if 
it  appears  to  the  (Commi.ssion  that  such 
action  is  necessary  or  appropriate  in  the 
jinblic  intere.st,  for  the  ]jrot action  of 
investors,  or  otherwise  in  furtherance  of 
the  purpo.ses  of  the  Act.  If  the 
(^Commission  takes  such  action,  the 
Commission  .shall  in.stitute  jjroceedings 
under  Section  in(h)(2)(B)  '•*  of  the  Act  to 
determine  whether  the  projiosed  rule 
change  should  he  approved  or 
disajiproved. 

IV.  Solicitation  of  (Comments 

Interested  ])er.sons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  projiosed  rule 
change  is  consistent  with  the  Act. 
(Comments  may  he  submitted  by  any  of 
the  following  methods: 

Electronic  Oomments 

•  U.se  the  (Commission’s  Internet 
comment  form  (http://\\  \\’\\’.see.go\'/ 
rides/sro.shtnd);  or 

•  Send  an  email  to  ride- 
eonnnents@sec.gov.  Please  include  File 
jVi/nfher  SR-FINRA-2()13-()1 1  on  the 
subject  line. 

Paper  Oomments 

•  Send  paper  comments  in  trijflicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exc:hange  Commi.ssion, 
100  F  Street  NE.,  Washington,  D(C 
20.549-1000. 

All  suhmi.ssions  should  refer  to  File 
Number  SR-FlNRA-201 3-011.  This  file 
number  .should  he  included  on  the 
subject  line  if  email  is  u.sed.  To  help  the 
(Commission  proce.ss  and  review  your 
comments  more  efficiently,  plea.se  u.se 
only  one  method.  The  (Commission  will 
po.st  all  comments  on  the  (Commission’s 
Internet  Web  site  (http://\v\v\v.sec.gov/ 
rules/sro.shtml).  (Copies  of  the 
submission,  all  subsequent 

I’or  purposos  only  of  waiying  tbo  SO-day 
oporatiyo  dolay.  Ibo  Coniinis.sion  ba.s  considonul  tlu; 
proposod  nilo’s  inqiact  on  oliicioncy.  (:oni|)otilion. 
and  r.apilal  Ibnnalion.  .SVo  15  II..S.C.  7K(:(r). 

' '  15  U..S.(;.  7H.s(b)(2)(H). 


amendments,  all  written  statements 
with  respect  to  the  jiroposed  rule 
change  that  are  filed  with  the 
Commi.ssion,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commi.ssion  and  any  person,  other  than 
those  that  may  he  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.(CC.  552,  will  he 
available  for  Web  site  viewing  and 
])rinting  in  the  (Commission’s  Fuhlic 
Reference  Room.  100  F  Street  NE., 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Cojiies  of  the 
filing  also  will  he  available  for 
inspection  and  copying  at  the  principal 
office  of  FINRA.  All  comments  received 
will  he  jiosted  without  change;  the 
Commission  does  not  edit  personal 
identifying  information  from 
snhmi.ssions.  Yon  .should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
.should  refer  to  File  Number  SR— FINRA— 
201.3-011  and  shonld  he  submitted  on 
or  before  Fehruary  27,  2013. 

l-'or  the  CCoininissioii.  hy  the  Division  ol 
Trading  and  Markets,  pnrsnani  lo  delegated 
anlhorily. 

Kevin  M.  O'Neill, 

Depiilv  Secretary. 

|1K  Dec.  2(n;i-n25<)2  Idled  2-.5-i;i:  8:45  am| 
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[Release  No.  34-68806;  File  No.  SR-EDGA- 
2013-05] 

Self-Regulatory  Organizations;  EDGA 
Exchange,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  a  Proposed 
Rule  Change  to  Delay  the  Operative 
Date  of  Changes  to  the  Rule  for  Halting 
Trading  in  All  Stocks  Due  to 
Extraordinary  Market  Volatility 

lYbrnarv  1.  2013. 

Pursuant  to  Suction  19(1))(1)  of  tho 
Socuritios  Exchange  Act  of  1934 
(“Act”)  '  and  Rule  19l)-4  thoroundor,- 
notico  is  horchy  given  that,  on  January 
31. 2013,  EDCA  Exchange.  Inc.  (the 
"Exchange”  or  “EDCA”)  filed  with  the 
Securities  and  Exchange  (Commission 
(“(Commission”)  the  jnoposed  rule 
change  as  described  in  Items  1  and  II 
below,  which  Items  have  been  jirejiared 
by  the  Exchange.  The  (Commission  is 
publishing  this  notice  to  solicit 

"  17  Cl'R  2(M).:«)-:t(a)(12). 

'  15  U..S.(:.  78s(l))(l). 

-'17  Cl'R  24(l.1‘)l)-4. 
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comments  on  the  propo.sed  ride  change 
from  interested  persons. 

I.  Sell-Regulatory  Organization’s 
Statement  of  the  Terms  of  Suhstanc;e  of 
tlie  Proposed  Rule  Ohange 

Tlie  Exchange  jnoposes  to  delay  the 
operative  date  of  a  rule  change  to  HlKiA 
Rule  11.14.  which  jirovides  for 
methodology  for  determining  when  to 
halt  trading  in  all  stocks  due  to 
extraordinary  market  volatility,  from  the 
date  of  Fehrnary  4.  2013.  until  April  8. 
2013.  All  of  the  changes  described 
herein  are  ap])licahle  to  EDtiA 
Members.  The  text  of  the  proposed  rule 
change  is  available  on  the  Exchange's 
Internet  Web  site  at 

innr.d/rec/edge.roij/.  at  the  Exchange's 
princijial  office,  and  at  the  Public 
Reference  Room  of  the  Commission 
Isic]. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(liange 

In  its  filing  with  the  (Commission,  the 
self-regulatory  organization  included 
.statements  conceridng  tin;  purjiose  of. 
and  basis  for.  the  projio.sed  rule  change 
and  di.scussed  any  comments  it  received 
on  the  proposiid  rule  change.  The  text 
of  these  statements  may  he  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatorv  organization  has 
jnepared  summaries,  set  forth  in 
sections  A.  B  and  (C  below,  of  the  most 
significant  aspects  of  such  statements. 

/\.  St^lf-liaguldtory  Organization's 
Statanwnt  oftha  Pni'inisa  of.  and 
Statatory  Basis  for,  tha  Proposod  Bnlo 
Ohanga 

1.  Purpo.se 

The  Exchange  jiroposes  to  delay  the 
operative  date  of  the  pilot  in  Ride  1 1.14. 
which  provides  the  methodology  for 
determining  when  to  halt  trading  in  all 
stocks  due  to  extraordinary  market 
volatility  from  February  4.  2013  until 
April  8.  2013  to  coincide  with  the  initial 
date  of  operations  of  the  Regulation 
NMS  Plan  to  Address  Extraordinary 
Market  Volatility  ("LIJED  Plan”).-’  As 

‘'rhi!  Odininission  iipprovc'd  tlu;  propostul 
(;li;ui*>i!.s  Id  llu!  iiiaikdl-wiilo  circuit  l>ri!ak(!r  on  a 
pilot  l)asis  iora  puriod  scliiHiui(!d  to  start  on 
i-'chruarv  4.  20i:i  tliat  cdirfsponds  to  tin;  pilot 
period  lortlu!  1. 1 3.1)  Plan  .so  that  tht;  impact  ol  the 
two  proposals  can  he  reviewed  toKetIuir.  Sec 
.Securities  hxchan^e  Act  Kelease  No.  I)7l)‘ll)  (Mav 
ai.  2012).  77  l-'K  .ta.'iai  (luneo.  2012)  (.SK-KIKkA- 
2011-ai).  'I'lu!  I'ixchiinjie  anticipates  that  the  initial 
date  ol  I.UI.I)  Plan  opiuations  will  Ih!  changed  to 
April  a.  201  a.  'riu!  proposal  would  delay  thi! 
op(!rativ(!  date  ol  the  market-wid(!  cinaiit  hnsaker 
pilot  to  Ajiril  8.  20ia  in  ordm-  lor  the 
iinphmumtation  date  lor  the  market-wide  circuit 
Imsiker  pilot  to  rianain  the  same  date  as  for  the 
LUl.DPlan. 


proposed,  the  pilot  period  will  begin 
and  end  at  the  same  time  Isic)  the  ])ilot 
period  for  the  EULI)  Plan.  The  current 
Rule  11.14  would  remain  in  effect  until 
April  8,  2013.  If  the  ])ilot  is  not  either 
extended  or  ajiproved  periniimmtly  at 
the  end  of  the  pilot  period,  the  current 
version  of  Rule  11.14  would  he  in  effect. 

Cnrivnt  Bala  11. 14 

In  its  curretit  form.-'  the  rule  ])rovlde.s 
for  bevel  1. 2.  and  3  declines  and 
specified  trading  halts  following  such 
declines.  The  values  of  bevels  1. 2  and 
3  Isic)  are  calculated  at  the  heginniug  of 
each  calendar  ijuarter  by  the  primary 
listing  market,  using  10%.  2U%  and 
30%,  respectively,  of  the  average  closing 
value  of  the  DJIA  for  the  month  prior  to 
the  beginning  of  the  quarter.  Eac.h 
percentage  calculation  is  rounded  to  the 
nearest  fifty  points  to  create  the  bevels' 
trigger  jKiints.  The  primary  listing 
markets  disseminate  the  new  trigger 
levels  (juarterly  to  the  media,  via 
information  memos  and  publication  on 
their  Web  sites.  The  values  then  remain 
in  effect  until  the  next  quarterly 
calculation,  notwithstanding  whether 
the  DJIA  has  moved  and  a  bevel  1, 2.  or 
3  decline  is  no  longer  eipial  to  an  actual 
10%.  20%,  or  30‘X»  decline  in  the  most 
recent  closing  value  of  the  DJIA. 

Once  a  Rule  11.14  circuit  breaker  is  in 
effect,  trading  in  all  stocks  halt  |sic|  for 
the  time  periods  specified  below: 

Laval  1  Halt 

Anytime  before  2:00  p.m. — one  hour: 

At  or  after  2:00  j).m.  hut  before  2:30 
]).m. — 30  minutes: 

At  or  after  2:30  p.m. — trading  shall 
continue,  unless  there  is  a  bevel  2 
Halt. 

bevel  2  Halt 

Anytime  before  1:00  p.m. — two  hours: 

At  or  after  1:00  p.m.  but  before  2:00 
p.m. — one  hour; 

At  or  after  2:00  j).m. — trading  shall  halt 
and  not  resume  for  the  rest  of  the  dav. 

Laval  3  Lhdt 

At  any  time — trading  shall  halt  and  not 
resume  for  the  rest  of  the  day. 

Unless  stocks  are  halted  for  the 
remainder  of  the  trading  dav,  jn  ice 
indications  are  disseminated  during  a 
Rule  11.14  trading  halt  for  stocks  that 
com|)rise  the  DJIA. 

NYSK  Rul(!  801!,  till!  iiniilo^ous  riili!  Irnin  tliii 
Niiw  Yiirk  .Stock  I'AcIkiii^i!  1,1,1 :.  wii.s  lust  iinu!jul(!tl 
in  1008.  when  (Iodines  liasoil  on  spiicilioil  point 
drops  in  tlio  l)|IA  woro  rophicod  with  the  ciirnint 
inothodology  ol  using  a  iiorcontago  doclino  that  is 
riicalculatod  (|uartorly.  .S’oi;  .Socuritios  l-Achango  ,\(:t 
Koloaso  No.  :!<m4(i  (.April  0.  1008).  tlil  I-'K  18477 
(April  l.'i.  1008)  (.SK-NY.Si:-08-0(c  .SK-Amox-08- 
00.  .SR-B.Sl--tl8-0(i,  .SR-(:H,\-08-08.  SR-NA.SD- 
il8-27.  and  .SR-l’hlx-08-l.'i). 


Aniandad  Bala  11.14 

The  Exchetnge  iimended  Rule  11.14  to 
revise  the  current  methodology  for 
determining  when  to  halt  trading  in  till 
stocks  due  to  extniordinary  market 
volatility  (‘‘market-wirle  circuit 
breaker ”).■'•  The  Exchange,  other 
(iquities.  ojitions,  and  futures  markets, 
and  FINRA  amended  the  market-widi! 
circuit  breaker  to  take  into  consideration 
the  recommendations  of  the  Joint 
(dn'(;-8EC'  Advi.sory  Uommittee  on 
Emerging  Regulatory  Issues,  and  to 
provide  for  more  meaningful  measures 
in  today's  markets  of  when  to  halt 
trading  in  all  stocks.  Accordingly,  the 
Exchange  amended  Rule  11.14  as 
follows:  (i)  Rejilaced  the  DJIA  willi  the 
.S&P  500;  (ii)  replaced  the  ijuarterlv 
calendar  recalculation  of  Rule  11.14 
triggers  with  daily  recalculations;  (iii) 
rejilaced  the  10%.  20%,  and  30% 
market  decline  percentages  with  7%, 
13‘>ii,  and  20%  market  decline 
percentages;  (iv)  modified  the  length  of 
the  trading  halts  associated  with  each 
market  decline  level;  and  (v)  modified 
the  times  when  a  trading  halt  mav  he 
triggered.  Tlie  Exchange  believes  that 
the.se  amendments  update  the  rule  to 
reflect  today's  high-speed,  highly 
electronic  trading  market  while  still 
meeting  the  original  i)ur]K)se  of  Rule 
11.14:  to  ensure  that  market  ])articipants 
have  an  o])])ortunity  to  become  aware  of 
and  respond  to  significant  jirice 
movements. 

The  Exchange  adopted  the  ])roposed 
changes  to  the  market-wide  circuit 
breaker  on  a  pilot  basis  for  a  jieriod  that 
corresponds  to  the  ])ilot  period  for  the 
bUbD  Flan  so  that  the  impact  of  the  two 
propo.sals  can  be  reviewed  together."  In 
addition,  in  order  for  the  markets  and 
the  single  jilan  jirocessors  responsible 
for  the  consolidation  of  information 
jmrsuant  to  Rule  803(1))  of  Regulation 
NMS  under  the  Act  to  make  the 
necessary  technological  changes  to 
imjilement  both  the  changes  to  the 
market-wide  circuit  breaker  and  the 
proposed  blJED  Flan,  the  Exchange 
established  that  the  implementation 
date  for  the  jiroposed  rule  changes 
should  be  the  .same  date  that  the  bUED 
Flan  is  implemented.  The  Exchange 
anticijiates  that  the  initial  date  of  bUED 
Flan  operations  will  he  changed  to  Ajiri 
8,  2013.  For  the  same  reasons  as  stated 
above,  the  E.xchange  ])ropo.ses  to  delay 
the  ojierative  date  of  the  market-wide 
circuit  breaker  pilot  to  Ajiril  8.  2013. 

''.S’(!(!  .SiHiiirilios  Rxc;lian<>o  ,\(:l  Roliia.so  No.  ()70‘I0 
(Mav  :il.  2012).  77  FR  ;!:i.''):il  (lunoli.  2012)  (.SR- 

Fi)(:.\-2oii-:!i). 

'■  .S«!  id. 
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2.  Statutory  basis 

The  Exchange  l)elieves  that  its 
])ro])o.sal  is  cousistinit  with  .Section  8(1)) 
of  tlie  Act,^  in  general,  and  furthers  the 
objectives  of  .Section  (i(h)(.5)  of  the  Act,'* 
in  particular,  in  that  it  is  designed  to 
prevent  frandnlent  and  manipulative 
acts  and  practices,  to  pronu)te  just  and 
ecpiitahle  princi])les  of  trade,  to  remove 
impediments  to  and  ])erfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  to  protect  investors  and  the 
public  interest. 

.Sj)ecifically.  this  rule  jnoposal 
su])ports  the  objectives  of  perfecting  the 
mechanism  of  a  free  and  o|)en  market 
and  the  national  market  .system  because 
it  promotes  uniformity  across  markets 
concerning  when  and  how  to  halt 
trading  in  all  stocks  as  a  result  of 
extraordinary  market  volatility. 
Additionally,  delaying  the  operative 
date  of  the  market-wide  circuit  breaker 
pilot  until  the  initial  date  of  o])erations 
of  the  LIJED  Plan  would  allow  the  pilot 
to  begin  and  end  at  the  .same  time  of  the 
El  JED  Plan  so  that  the  Exchange  and  the 
(lommi.ssion  could  further  as.sess  the 
imj)act  of  the  two  ])ilots  on  the 
marketplace  or  whether  other  initiatives 
should  he  ado])ted  in  lieu  of  the  ])ih)ts. 
which  contributes  to  the  protection  of 
investors  and  the  public  interest. 

B.  St>lf-B(^giil(ti()ry  Ovguni/Att ion's 
Siotomont  on  Buvdon  on  Coinpoiition 

The  Exchange  does  not  believe  that 
the  proi)osed  rule  change  will  impose 
any  burden  on  coin])etilion  that  is  not 
necessary  or  apj)ropriate  in  furtherance; 
of  the  purposes  of  the  Act.  The  delay  in 
the  operation  of  the  market-wide  circuit 
breaker  pilot  until  April  8,  2013  will 
allow  the  pilot  period  to  bc;gin  and  end 
at  the  same  time  as  the  El  JED  Plan, 
which  cenitrihutes  to  the  ])rotection  of 
inv(;stors  and  the  public  int(;rest.  Other 
comj)eting  ecjuity  (;xchangc;.s  are  subject 
to  the  same  methodology  for 
d(;t(;rminiug  wh(;n  to  halt  trading  in  all 
stocks  due  to  extraordinary  market 
volatility  and  the  same  rt;(juir(;ments 
s])(;cified  in  the  EIJED  Plan.  Thus,  the 
propo.sed  changes  will  not  im])ose  any 
burden  on  com])etition  while  providing 
that  the  market-wide  circuit  breaker 
})ilot  period  corresponds  to  the  pilot 
]){;riod  for  the  El  JED  Plan  so  that  the 
impact  of  the  two  proposals  can  he 
reviewed  together. 

n.')  7»i(i)). 

« ui  7Hr(i))(.T). 


C.  Solf-Bognlaion'  Organi/Jtlion's 
Statonwnt  on  (ionniwnts  on  tlio 
Proposod  Bnlo  Cliongo  Bocoived  From 
Moinhors.  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the; 
pro])osed  rule  change. 

HE  Dale  of  ElTectiveness  of  the 
Proposed  Rule  (Jhange  and  Timing  for 
(Joininission  Action 

13{;cau,se  the  for(;going  pro|)os(;d  rule; 
change  does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest.  do(;s  not  impo.se  any  significant 
burden  on  comj)etition,  and.  by  its 
t(;rms,  do(;s  not  t)(;com(;  o|)erative  for  30 
days  from  the  date  on  which  it  was 
filed,  or  such  shorter  time  as  the 
Commission  may  designate,  it  has 
become  effective  pursuant  to  Section 
10(1))(3)(A)  of  the  Act”  and  Rule  lOh- 
4(0(0)  thereunder.'” 

The  Exchange  has  retpie.sted  that  the 
Commission  waive  the  30-dav  operative 
delay.  The  Commission  believes  that 
waiving  the  3()-day  operative  delay  is 
consistent  with  the  ])rotection  of 
investors  and  the  public  inter(;st.  Doing 
so  will  delay  tin;  o])erative  date  of  the 
market-wide  circuit  breakers  pilot  until 
the  initial  date  of  o])(;rations  of  the 
ElIED  Plan,  thereby  allowing  the  pilot  to 
run  sinmltaneonsly  with  the  EIJED  Plan, 
providing  an  opportunity  to  ])ro])erly 
a.ssess  the  impact  of  the  two  pilots  on 
the  marketplace  and  evaluate  the  j)ilots’ 
effect iv(;m;ss.  Th(;r(;fore,  the 
Commission  designates  the  propo.sal 
operative  upon  filing. ' ' 

At  any  time  within  00  davs  of  the 
filing  of  the  ])ropo.sed  rule  change,  the 
CJommission  summarily  may 
temporarily  susi)end  such  rule  change  if 
it  appears  to  the  Commi.ssion  that  such 
action  is  neces.sary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purpo.ses  of  the  Act.  If  the 
Commission  takes  such  action,  the 
Commission  shall  institute  ])roceedings 
und(;r  .Section  10(1))(2)(B)  of  the  7\ct  to 
determine  whether  the  proposed  rule 

“  l.'-i  ll.S.C.  78s(li)(:!)(A). 

17  OFR  240. nil)— l(l)((i).  Ill  iiddilion.  Riilo  lOb- 
4(l)(())(iii)  rt;(|uir(!s  llio  Rxchaiif^o  to  llu) 
('.oinniiKsion  wrilUai  nolico  ol  Iho  Kxchango’.s  inlaiit 
to  till!  tiu!  |)io|)o,sod  ndo  chaiif*!!,  aloii”  with  a  hriid 
d(!si:i'i|)lion  and  taxi  ottha  proposad  nda  chan^a. 
at  laasl  liva  hii.sinass  davs  prior  to  lha  data  ol  lilini^ 
o)  tha  jiropoKad  riila  clianga.  or  suc.li  sliorlar  lima 
as  dasi”natad  hv  Ilia  (ioiiinii.ssion.  Tlia  Rx(:lian}>a 
has  salisliad  this  ra(|iiirainanl. 

' '  For  purpo.sas  only  of  waiviii”  tha  20-dav 
oparativa  dalav.  lha  (ioinmission  has  aonsidarad  tha 
proposad  rida's  iin|)act  on  afficianev.  compalition. 
and  capital  fonnation.  Svo  l.'i  II..S.C.  7Kc(f). 

'-15  II..S.C.  7Hs(h)(2)(B). 


change  .should  he  approved  or 
disap])rovetl. 

IV.  Solicitation  of  (Comments 

Interested  persons  are  invited  to 
submit  written  d.ita.  views,  and 
arguments  conc(;rning  the  foregoing, 
including  whether  the  propo.s(;d  rule 
change  is  consi.stent  with  the  Act. 
Comments  may  ht;  submitted  hv  auv  of 
the  following  methods: 

Electronic  Oonnnents 

•  Use  the  (Commission’s  Internet 
comment  form  (http://\v\\  \\’.sec.gov/ 
ri I les/sro .shtnd):  ov 

•  .Send  an  email  to  rnle- 
connnents@sec.gov.  Rlea.se  include  File 
Number  .SR-EDCA-2()1 3-05  on  the 
subject  line. 

Paper  Oonnnents 

•  .S(;nd  j)a])er  comments  in  triplicate 
to  Elizabeth  NE  Mui'iiliy,  .Secretarv. 
.Securities  aud  Exchange  Commission, 
too  F  Street  NE.,  Washington,  DC 
20549- 1090. 

All  submissions  should  ntfer  to  File 
Numh(;r  .SR-EDCA-2013-05.  This  file 
numher  should  he  included  on  the 
subject  line  if  email  is  u.sed.  To  ht;lp  the 
(Commi.ssion  ])rocess  and  review  your 
comments  more  effici(;ntly.  please  ti.se 
only  one  m(;thod.  The  (Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  (http://\v\v\v.sec.go\’/ 
rnles/sro.shtml).  (Copies  of  the 
suhmi.ssion.  all  suhseejuent 
aim;ndnu;nts,  all  wrilt(;n  stateimints 
with  nispect  to  the  ])ropo.sed  rule 
change  that  are  filed  with  the 
(Commission,  and  all  written 
communications  relating  to  the 
pro})os(;d  rule  change  between  the 
Commi.ssion  and  any  person,  other  than 
those  that  may  bt;  withheld  from  the 
public  iu  accordance  with  the 
provisions  of  5  IJ..S.C.  552.  will  he 
available  for  Web  site  viewing  and 
j)rinting  in  the  (Commission’s  Fuhlic 
Reference  Room.  100  F’  .Street  NE.. 
Wa.shington.  IXC  20549.  on  official 
business  day.s  between  the  hours  of 
10;00  a.m.  and  3:00  p.m.  (Copies  of  the 
filing  also  will  he  available  for 
ins])ection  and  co|)ying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  be  ])osted  without  change; 
the  (Commi.ssion  does  not  edit  j)er.sonal 
identifying  information  from 
suhinissions.  You  should  submit  onlv 
information  that  you  wish  to  make 
available  j)ul)licly.  All  suhinissions 
.should  refer  to  File  Numhttr  .SR-EDCA- 
2013-05  and  should  he  submitted  on  or 
before  February  27,  2013. 
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F()r  Iho  ('.ommission.  l)y  tin;  Division  of 
Trading  and  Marktds.  |)ni  snanl  to  dcdogatcul 
anlliority.'-* 

Knvin  M.  O'Noill, 

Drpiily  Sncratary. 

IFK  Doc.  2()i;t-02(i44  Filed  2-5-i;»;  Kid.")  am| 

BILLING  CODE  8011 -01 -P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68777;  File  No.  SR-CHX- 
2013-02] 

Self-Regulatory  Organizations; 

Chicago  Stock  Exchange,  Inc.;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  Delaying  the 
Operative  Date  of  a  Rule  Change  to 
CHX  Article  20,  Rule  2,  Which 
Provides,  Among  Other  Things, 
Methodology  for  Determining  When  to 
Halt  Trading  in  All  Stocks  Due  to 
Extraordinary  Market  Volatility  From 
the  Date  of  February  4,  2013  Until  April 
8,  2013 

lannarv  3  1 .  201 3. 

Pursuant  to  Sod  ion  19(1))(1)  ol  tho 
.Socuritios  Kxchango  Act  of  l‘)34 
(“Act”)  '  and  Riilo  l‘)l)-4  thoroundor.- 
notico  is  lioroby  given  that,  on  jannary 
2.5.  2013.  tlio  (ihicago  Stock  Fxchango. 
Inc.  (tho  “Fxcliango”  or  “(illX")  iihul 
witli  tlio  Socuritios  and  Fxcliango 
(iominission  ("Commission”)  tho 
propo.sod  rnlo  chango  as  do.scrihod  in 
Itoins  1  and  II  liolow,  wliich  Itoms  liavo 
1)0011  proparod  hy  tho  Fxcliango.  Tho 
(iommi.ssion  is  publishing  this  notico  to 
solicit  commonts  on  tho  projiosod  rnlo 
chango  from  intorostod  persons. 

1.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (Change 

Tho  Fxcliango  proposes  to  delay  tho 
operative  date  of  a  rule  chango  to  CHX 
Article  20.  Rule  2.  which  jirovidos. 
among  other  things,  tho  mothodology  for 
dotorniining  when  to  halt  trading  in  all 
.stocks  duo  to  extraordinary  market 
volatility,  from  tho  date  of  Fohriiary  4. 
2013,  until  April  8,  2013.  'Tho  text  of 
this  proposed  rule  chango  is  available 
on  tho  Fxchango’s  Web  site  at 
(u  u’ir.c/j.v.com)  and  in  tho 
(iommission's  Public  Roforonco  Room 
Isicl. 


"17(:FK  2()()..'U)-3(<i)(12). 
'  CS  H-.S.C.  7«s(l))(l). 
^17C:FR24{l.n)l)-4. 


II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Ride 
(ihange 

hi  its  filing  with  Iho  Comnii.ssion.  Iho 
(iHX  included  statonionts  concerning 
tho  purpo.so  of  and  basis  for  tho 
pro]io.sod  rule  changes  and  di.scussod 
any  commonts  it  rocoivod  on  tho 
liroposod  rule  chango.  Tho  text  of  those 
statonionts  may  ho  oxaniinod  at  tho 
places  specified  in  Item  IV  below.  Tho 
(’.MX  has  proparod  summarios,  .sot  forth 
in  .sections  A.  B  and  (i  below,  of  tho 
most  significant  aspects  of  such 
statonionts. 

A.  S(ill-Ii(if’nlat()ry  (hyani/Aii ion's 
Slotoinont  of  tho  Pur})oso  of.  and 
Stainiorv  Basis  for,  tho  Proposod  Bnlo 
CViongo 

1.  Purpo.so 

Tho  Fxcliango  projiosos  to  anioiid 
Article  20.  Rule  2,  which  jirovidos, 
among  other  things,  tho  mothodology  for 
dotorniining  when  to  halt  trading  in  all 
stocks  duo  to  oxtraordinary  niarkot 
volatility  (“markot-wido  circuit 
hroakors"),  to  delay  tho  operative  date  of 
tho  jiilot  by  which  such  Rule  operates 
from  tho  enrront  schodulod  date  of 
Fohniarv  4,  2013,  until  April  8,  2013,  to 
coincide  with  tho  initial  date  of 
operations  of  tho  Rognlation  NMS  Plan 
to  Address  Fxtraordinarv  Market 
Volatility  (“LUFD  Plan”).  *  As  pro])osod. 
the  pilot  will  begin  and  end  at  tho  same 
time  |sic|  tho  jiilot  jioriod  for  tho  LDLD 
Plan.  Tho  enrront  Article  20,  Rule  2 
would  roniain  in  effect  until  Ajiril  8. 
2013.  If  tho  jiilot  is  not  either  oxtondod 
or  ajijirovod  jiornianonlly  at  tho  end  of 
Iho  jiilot  jioriod.  tho  jiortions  of  Iho 
current  version  of  Article  20,  Rule  2  that 
outlines  tho  markot-wido  circuit 
hroakors  would  ho  in  effect. 

(airront  Article  20.  Rnlo  2 

In  its  cniTont  form.  Article  20,  Ride  2 
jirovidos  for,  among  other  things.  Level 
1.  2  and  3  declines  and  sjioinfiod  trading 
halts  following  such  declines.  Tho 
values  of  Levels  1, 2  and  3  Isic)  are 
calculated  at  tho  hoginning  of  each 
calendar  (juartor,  using  10‘Jii,  20%  and 

‘  Till!  (^oimnissidu  approvvil  lliii  propiisvil 
(:h:iii”iis  111  llui  iiiarkiil-wiilii  circuit  liniakars  on  a 
pilot  basis  for  a  p(!rio(l  schoiliiliiil  to  start  on 
l•■l!l)|■narv  4.  2013  that  corrosponds  to  tho  pilot 
porioil  lor  Iho  I.UI.I)  Plan  so  that  Iho  impact  olTho 
two  projiosals  can  hi!  roviowoil  lo<;olhi!r.  .S'lio 
Si!ciirilii!s  Fxtiianj’o  Act  Koloasi!  No.  ()7()!)0  (Mav 
31.  2012).  77  I  K  33.')3I  ()nno  (i.  2012)  (.SK-CIIX- 
201 1-30).  'Tho  Fxcliango  anticipalos  that  tho  initial 
tiati!  ol  hULI)  Plan  oporalions  will  ho  chan<;oil  to 
.■\pril  tt.  2013.  'This  pro|iosal  woulil  sol  Iho  o])oralivi' 
ilalo  ol  Iho  inarkol-wiilo  circuit  hroakors  pilot  to 
,\pril  11.  2013  in  orilor  lor  tho  iinplomonlalion  ilalo 
lor  till!  markot-wido  circuit  hroakors  pilot  would 
romain  tho  samo  dalo  as  lor  Iho  l.lll.D  Plan. 


30%,  rosjioctivoly,  (if  tho  average  closing 
value  of  tho  Dow  )onos  Industrial 
Average  (“DIIA”)  for  tho  month  jirior  to 
h(!ginning  of  tho  (juartor.  'The  values 
romain  then  in  effect  until  tho  next 
{juartorly  calculation,  notwithstanding 
whether  tho  D)IA  has  moved  and  a 
Level  1,  2  or  3  decline  is  no  longer  (Ujual 
to  an  actual  ^()%.  20%  or  30%  decline 
in  tho  most  recent  closing  value  of  tho 
DIIA. 

Once  tho  current  market-wide  circuit 
hroakors  are  in  effect,  trading  in  all 
.stocks  halt  for  tho  time  jioriods  sjiocifiod 
below  (all  times  are  in  (iontral  Standard 
Time): 

Level  1  Hall 

Anytime  hoforo  12:00  Isic]  ji.m. — one 
hour; 

At  or  after  1:00  ji.m.  hut  hefore  1:30 
ji.m. — 30  minutes; 

At  or  after  1:30  ji.m. — trading  shall 
continue,  unless  there  is  a  Level  2 
Halt. 

L(;vel  2  Halt 

Anytime  hoforo  12:00  ji.m. — two 
hours; 

At  or  after  12:00  ji.m.  hut  before  1:00 
ji.m. — one  hour; 

At  or  after  1 :00  ji.m. — tniding  shall 
halt  and  not  resume  for  the  rest  of 
the  day. 

Level  3  I  hilt 

At  ;my  time — trading  shall  halt  and 
not  resume  for  the  rest  of  the  day. 

Unless  slocks  are  halted  for  the 
ntmainder  of  the  trading  day,  jirice 
indications  an;  dis.seminated  during  ;m 
Article  20.  Rule  2  tniding  hall  for  stocks 
that  conijirise  the  DJIA. 

Amended  Article  20,  Rule  2 

The  Fxchange  amended  Article  20, 
Rule  2  to  revise  the  current  market-wide 
circuit  breakers.*  The  Fxchange.  other 
equities,  ojilions,  and  futures  markets, 
and  FINRA  amended  the  market-wide 
circuit  breakers  to  take  into 
consideration  the  recommendations  of 
the  Joint  CFTC-SEC  Advisory 
(’ommittee  on  Fmerging  Regulatory 
Issues,  and  to  jirovide  for  more 
meaningful  measures  in  today’s  markets 
of  when  to  halt  trading  in  all  stocks. 
Accordingly,  the  Fxchange  amended 
Article  20.  Rule  2  as  follows;  (i) 
Rejilaced  the  D)IA  with  the  S&P  500;  (ii) 
rejilaced  the  (juarlerlv  calendar 
recalculation  of  market-wide  circuit 
breaker  triggers  with  daily 
recalculations;  (iii)  rejilaced  the  10%, 
20‘/i>  and  30%  market  decline 
jiercentages  with  7%,  13%  and  20% 
market  decline  jiercentages;  (iv) 
modified  the  length  of  the  trading  halts 

-■  .S’i!i!  .Socin  ilios  Fx(:himj>(!  Act  Koloiisi!  No.  (i7()!K) 
(May  31.  21)12),  77  FR  33531  (|iiik!  (i.  2012)  (.SR- 
(:11X-2()11-:{(I). 
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associated  witli  each  market  decliiK! 
level:  and  (v)  modified  the  times  when 
a  trading  halt  may  he  triggered.  The 
Exchange  believes  that  th(!se 
amendments  update  the  ride  to  reflect 
today’s  high-speed,  highly  electronic 
trading  market  while  .still  meeting  the 
original  pnrjiose  of  the  market-wide 
circuit  breakers  provisions  of  Article  20. 
Rule  2;  to  ensure  that  market 
])articii)ants  have  an  opportunity  to 
tiecome  aware  of  and  respond  to 
significant  price  movements. 

The  Exchange  adojited  the  pro])osed 
changes  to  the  market-wide  circnit 
breakers  on  a  pilot  basis  for  a  period 
that  corres])onds  to  the  pilot  for  the 
El  JED  Plan  so  that  the  Impact  of  the  two 
propo.sals  can  be  reviewed  together.'’  In 
addition,  in  order  for  the  markets  and 
the  single  plan  ])rocessors  res])onsihle 
for  the  consolidation  of  information 
pursuant  to  Ride  (i03(h)  of  Regulation 
NMS  under  the  Securities  Exchange  Act 
of  11)34  to  make  the  necessarv 
technological  changes  to  imjilement 
both  the  changes  to  the  market-wide 
circnit  breakers  and  the  propo.sed  El  JED 
Plan,  the  Exchange  established  the 
im])lementation  date  for  the  inojiosed 
ride  changes  should  he  the  same  date 
that  the  EUED  Plan  is  imjilemented.  The 
Exchange  anlicijiates  that  the  initial 
date  of  EUED  Plan  operations  will  he 
changed  to  April  8.  2013.  For  the  .same 
rea.sons  as  stated  above,  the  Exchange 
])ropo.ses  to  delay  the  o|)eralive  date  of 
the  market-wide  circnit  breaker  ])ilot  to 
A]n’il  8,  2013  in  order  for  the 
im])lementation  date  for  the  market¬ 
wide  circuit  breaker  pilot  to  remain  the 
same  date  as  for  the  EUED  Plan. 

2.  Statutory  Basis 

The  Exchange  believes  that  its 
jjroposal  is  consi.stent  with  Section  0(h) 
of  the  Securities  Exchange  Act  of  1034 
(the  “Act”),'‘  in  general,  and  furthers  the 
objectives  of  Section  0(b)(5)  of  the  Act.^ 
in  ])articidar,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipidative 
acts  and  practices,  to  promote  just  and 
e(|iiitahle  principles  of  trade,  to  remove 
im])ediments  to  and  jierfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  inve.stors  and  the 
public  interest. 

Specifically,  this  ride  propo.sal 
snpj)orts  the  objectives  of  perfecting  the 
mechanism  of  a  free  and  o])en  market 
and  the  national  market  .system  hecaii.se 
it  ])romotes  uniformity  across  markets 
concerning  when  and  how  to  halt 
trading  in  all  stocks  as  a  result  of 


’  id. 

«  15  U..S.(:.  7«f(l)). 

7  13  IL.S.i:.  7«l(t))(5). 


extraordinary  market  volatilitv. 
Additionally,  delaying  the  ojierative 
dale  of  the  market-wide  circnit  breakers 
pilot  until  the  initial  date  of  operations 
of  the  EUED  Plan  would  allow  the  jiilot 
to  begin  and  end  at  the  same  time  of  the 
EUED  Plan  .so  that  the  Exchange  and  the 
Uommission  could  further  a.sse.ss  the 
im])act  of  the  two  pilots  on  the 
marketplace  or  whether  other  initiatives 
should  he  adopted  in  lien  of  the  pilots, 
which  contrihiites  to  the  protection  of 
investors  and  the  indilic  interest. 

B.  Si^If-Bagiihttory  Orgdiii/.dtion’s 
Stdtdnidnt  on  Burdon  on  (Join})dtition 

The  Exchange  does  not  believe  that 
the  projKi.sed  ride  change  will  impo.se 
any  burden  on  competition  that  is  not 
necessary  or  apj)ropriate  in  furtherance 
of  the  ]nirj)o.ses  of  the  Act.  The 
proposed  changes  are  being  made  to 
delay  the  operation  of  the  market-wide 
circuit  breakers  jiilot  until  April  8.  2013 
to  allow  the  i)ilot  period  to  begin  and 
entl  at  the  .same  time  as  the  EUED  l^lan, 
which  contributes  to  the  protection  of 
investors  and  the  jiuhlic  interest.  Other 
com])eting  eipiity  exchanges  are  subject 
to  the  same  methodology  for 
determining  when  to  halt  trading  in  all 
stocks  due  to  extraordinarv  market 
volatility  and  the  same  reijuirements 
sjiecified  in  the  EUED  Plan.  Thus,  the 
pro])osed  changes  will  not  im])ose  anv 
burden  on  com|)etition  while  providing 
that  the  market-wide  circuit  breakers 
|)ilot  period  corresponds  to  the  pilot 
period  for  the  EUED  Plan  so  that  the 
impact  of  the  two  jn’0]K)sat.s  can  he 
reviewed  together. 

C.  Sdlf-Begnldtoiy  Orgonizotion's 
Sidtdinonl  on  Comments  on  the 
Proposed  Bide  Chonge  deceived  From 
Members,  Porticiponts,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

HE  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  ride 
change  does  not  significaidly  affect  the 
])rotection  of  investors  or  the  jmhlic 
interest,  does  not  imi)o.se  any  significant 
burden  on  competition,  and.  by  its 
terms,  does  not  become  ojierative  for  30 
(lavs  from  the  date  on  which  it  was 
filed,  or  such  shorter  time  as  the 
Commission  may  designate,  it  has 
become  effective  pursnanl  to  Section 
10(h)(3)(A)  of  the  Act"  and  Rule  19b- 
4(f)((i)  thereunder." 


»15  ir.S.C.  7Hs(t))(;t)(A). 

‘‘17  Ct'R  240.101) — l(t)(()).  Ill  :i(l(tilion.  Kuto  lOli- 
4(r)(())(iii)  roquiios  tho  lixchaiigo  to  ^ivo  llu! 
Commission  wi  iltim  notico  of  tlm  nxchango's  iiitonl 
to  liio  tlio  proposod  nito  iliaiifio.  atonj;  (villi  a  liriof 


The  Exchange  has  recinested  that  the 
Commi.ssion  waive  the  30-dav  operative 
delay.  The  (iommission  believes  that 
waiving  the  3()-day  operative  delay  is 
consistent  with  the  protection  of 
inve.stors  and  the  public  intere.st.  Doing 
.so  will  delay  the  ojierative  date  of  the 
market-wide  circnit  breakers  jiilot  until 
the  initial  date  of  operations  of  the 
EUED  Plan,  thereby  allowing  the  pilot  to 
run  simultaneously  with  the  EUEIl  Plan, 
providing  an  o])])ortunity  to  properlv 
assess  the  impact  of  the  two  jiilots  on 
the  market])lace  and  evaluate  the  pilots’ 
effectiveness.  Therefore,  the 
Commi.ssion  designates  the  |)roposal 
Ojierative  ujion  filing."’ 

At  any  lime  within  80  days  of  the 
filing  of  the  jirojiosed  rule  change,  the 
Commission  summarily  may 
temjiorarily  susjiend  .such  rule  change  if 
it  ajijiears  to  the  Commi.ssion  that  such 
action  is  nece.ssary  or  ajiprojiriate  in  the 
jiuhlic  interest,  for  the  jirotection  of 
investors,  or  otherwise  in  furtherance  of 
the  ])ur|)o.ses  of  the  Act.  If  the 
Commi.ssion  takes  such  action,  the 
Commi.ssion  shall  institute  jiroceedings 
under  Section  10(h)(2)(B)  ' '  of  the  Act  to 
determine  whether  the  jirojiosed  ride 
change  should  he  ajijiroved  or 
di.sajijiroved. 

IV^.  Solicitation  of  (Comments 

Interested  jiersons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  jirojio.sed  ride 
change  is  consi.stent  with  the  Act. 
(kimments  may  he  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Iidernet 
comment  form  [http://\v\v\v. sec.gov/ 
rules/sro.shtmiy.  or 

•  Send  an  email  to  rnle- 
comments@sec.gov.  Plea.se  include  File 
Numher  SR-CHX-2()13-02  on  the 
subject  line. 

Pdf)er  Comments 

•  .Send  jiajier  comments  in  trijilicate 
to  Elizabeth  M.  Murjiliv,  .Secretary, 
.Securities  and  Exchange  Commission, 
100  E  .Street  NE.,  Washington,  DC 
20540-1090. 

All  .submissions  should  refer  to  File 
Numher  .SR-CHX-2013-02.  'I’his  file 
numher  should  be  included  on  the 


(to.scriplion  iind  loxl  of  Itii;  proposed  ruli!  ctianfio, 
ill  loii.st  livo  liusino.s.s  diivs  prior  to  Itio  diilo  of  tiling 
of  till!  |)roi)o.so<t  ruto  (:lianj>(!.  or  .sucli  sliorlor  liiiio 
a.s  do.signalod  liv  itio  Coniniissioii.  llio  Commission 
tiiis  wiiivod  lliis  roiiuiromonl. 

For  pm  posos  onlv  of  waiving  llio  :U)-(tiiv 
oponilivo  doliiv,  lint  Commission  tiiis  considorod  liio 
proposod  ruto's  impiict  on  oflicioncv.  compotition. 
and  capilat  formation.  Star  13  II..S.C.  7H(:(f). 

"  13  II..S.C.  7Ks(l))(2)(H). 
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sul)je(:t  line  il  (anail  is  used.  To  help  the 
(loininission  process  and  review  yonr 
comments  more  elliciently.  please  use 
only  one  method.  The  ('.ommission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  (htti)://\\  \\  \\’.s(!c.g()v/ 
riilas/sro.ahtinl).  C.opies  ol  tin; 
siihmi.ssion.  all  .snl)S(K|nent 
amendments,  all  written  statements 
with  res|)ect  to  the  pro|)osed  rule 
change  that  are  filed  with  the 
Commi.ssion.  and  all  written 
conmumications  relating  to  the 
j)roj)o.sed  ride  change  between  the 
Commi.ssion  and  any  person,  other  than 
those  that  may  In;  withheld  from  the 
|)nl)lic  in  acconlance  with  the 
])rovisions  of  .5  II.S.C.  .552.  will  he 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room.  100  F  .Street  NF.. 
Washington.  DC]  20540.  on  official 
business  days  between  the  hours  of 
10:00  a. in.  and  3:00  p.m.  Copies  of  the 
filing  al.so  will  be  availabk;  for 
inspection  and  cojiying  at  the  jirincipal 
office  of  the  Fxchange.  All  comments 
received  will  he  ])osted  without  change: 
the  Commission  does  not  edit  personal 
identifying  information  from 
suhmi.ssions.  You  should  submit  onlv 
information  that  yon  wish  to  make 
available  |)ul)liclv.  All  snhmissions 
should  refer  to  File  Numhiir  .SR-(;HX- 
2013-02  and  should  he  submitted  on  or 
before  Februarv  27.  2013. 

I'or  the  (lominission.  liy  tlie  tlivision  of 
'I'rading  iiiiil  Markets,  piirsiianl  to  ilelijgaliid 
aiiliioritv.'- 
Keviii  M.  O’Neill. 

I)(‘l)iily  Si‘(:ri‘l(iry. 

|1  K  Ooi:.  2()i:i-n2.')!n  I'itiHl  2-.5-i:i:  K;4."i  ain| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68794;  File  No.  SR-ISE- 
2013-09] 

Self-Regulatory  Organizations; 
International  Securities  Exchange, 
LLC;  Notice  of  Filing  and  Immediate 
Effectiveness  of  a  Proposed  Rule 
Change  to  Amend  ISE  Rule  2102  to 
Extend  the  Market-Wide  Circuit 
Breaker  Pilot  Program 

laiuiary  3 1 ,  201 

Pursuant  to  Suction  l‘)(b)(l)  of  thu 
.Suenritius  Fxchangu  Act  of  1034 
(“Act”)  '  and  Rnlu  10t)-4  thuruimdur,- 
notice  is  huruby  given  that,  on  january 
20,  2013,  International  .Securities 
Fxchange.  LFti  (the  “Fxchange”  or 


•2  17  CI  K  2ll().:iO-:«{a)(12). 
■  i.'j  7»s(l))(i). 

-17(:FK240.1<1|)-4. 


“kSF”)  filed  with  the  .Securities  and 
I'Nchange  t'ommission  (“(Commission”) 
the  pro|)o.sed  rule  change  as  described 
in  Items  1  and  11  below,  which  Items 
have  been  ])repared  by  the  Fxchange. 

The  (Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
jiroposed  rule  change  from  interested 
persons. 

I.  Self-Kegulalory  Organization's 
Slaleinenl  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (Change 

The  Fxchange  jiroposes  to  amend 
Rule  2102  to  delay  the  operative  date  of 
a  rule  change  to  21()2(g),  which  provides 
for  methodology  for  determining  when 
to  halt  trading  in  all  stocks  due  to 
extraordinary  market  volatility,  from  the 
date  of  Fehrnarv  4.  2013,  until  April  8. 
2013. 

The  text  of  the  |)ropo.sed  rule  change 
is  available  on  the  Fxchange’s  Internet 
Wei)  site  at  htip:/ /\\'\\’\v.is(^ .com,  at  the 
prineijjal  office  of  the  Fxchange,  and  at 
the  (Commission’s  Public  Reference 
Room  |.sic|. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  (Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for.  the  jiropo.sed  rule  change 
and  discu.s.sed  any  comments  it  received 
on  the  propo.sed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  s])ecified  in  Item  IV  below. 
The  .self-regulatory  organization  has 
prejiared  summaries,  set  forth  in 
sections  A.  13  and  CC  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Sclf-Hc^iilolory  Ori’onizotion's 
Stoiemeni  of  the  Purpose  of,  and 
Stalutory  Basis  for,  the  Proposed  Bide 
Change 

1 .  Purpose 

The  Fxchange  jiroposes  to  delay  the 
o])erative  date  of  the  pilot  in  Rule 
21()2(g),  which  jirovides  the 
methodologv  for  determining  when  to 
halt  trading  in  all  stocks  due  to 
extraordinarv  market  volatilitv,  bv 
which  such  Rule  operates  from  the 
current  scheduled  date  of  Fehrnarv  4. 
2013,  until  A])ril  8.  2013,  to  coincide 
with  the  initial  date  of  operations  of  the 
Regulation  NMS  Plan  to  Address 
Fxtraordinary  Market  Volatilitv  (“LUFD 
Plan”).  ‘  As  ])roi)osed.  the  pilot  ])eriod 


'  Till!  Cdiiimission  itppiiivdil  llui  pr()|)()si!(l 
cliiingiis  111  llu!  iniirkiit-wiilii  circuit  l)riiaki!r  on  a 
pilot  liasis  lor  a  period  tliat  corriispoiuls  to  ttui  pilot 
period  for  tiu!  I.UI.O  Plan  so  tliat  tlie  impact  of  tlie 
two  proposals  can  lie  reviewed  together.  .See 


will  begin  and  end  at  the  same  time  |.sic| 
the  ])ilot  period  for  the  LIILD  Pl;m.  The 
ettrrent  Rtile  2102(g)  would  remain  in 
effect  until  Ajiril  8.  2013.  If  the  ])ilot  is 
not  either  extended  or  ap])roved 
|)erinanentlv  at  the  end  of  the  pilot 
period,  the  current  version  of  Rtile 
2102(g)  would  he  in  effect. 

Current  Buie  2I()2(^] 

In  its  ettrrent  form,’*  the  rttle  provides 
for  Level  1, 2.  and  3  declines  <md 
siiecified  trading  halts  following  such 
declines.  The  values  of  Levels  1 . 2  and 
3  Isicl  tire  calculated  at  the  beginning  of 
each  calendar  quarter,  using  10%,  20% 
and  30%.  re.s])ectively.  of  the  average 
closing  viilue  of  the  DjlA  for  the  month 
])rior  to  the  beginning  of  the  quarter. 
Fach  percentage  calculation  is  rounded 
to  the  nearest  fifty  ])oints  to  create  the 
Levels’  trigger  jjoints.  The  NY.SE 
disseminates  the  new  trigger  levels 
(jUiirterly  to  the  media  and  via  an 
Informtition  Memo  and  Isic]  is  available 
on  the  Fxchange’s  Web  site.'’  The  values 
then  remain  in  effect  until  the  next 
(|uarterly  calculation,  notwithstanding 
whether  the  DJIA  has  moved  and  a 
Level  1,  2.  or  3  decline  is  no  longer 
(!(|ual  to  an  ai:tual  10%,  2t)%,  or  30% 
decline  in  the  most  recent  closing  value 
of  the  D)IA. 

Once  a  circuit  breaker  is  in  effect, 
trading  in  all  stocks  halt  |sicl  for  the 
time  ])eriods  specified  below: 

Level  I  Halt 

Anytime  before  2:00  ]).m. — one  hour: 

At  or  after  2:00  p.m.  but  before  2:30 
p.m. — 30  minutes: 

At  or  after  2:30  p.m. — trading  shall 
continue,  unless  there  is  a  Level  2 
Halt. 

Un'el  2  Halt 

Anytime  before  1:00  ]).m. — two  hours: 
At  or  after  1:00  ]).m.  but  before  2:00 
p.m. — one  hour: 

At  or  after  2:00  p.m. — trading  shall  halt 
and  not  re.sume  for  the  rest  of  the  day. 


.Suciirilios  Fxtliangi!  Act  Kotcasi!  No.  (i7()!)()  (Mav 
:u,  2012).  77  1-K  Ouimo.  2012)  (.sr-i,sk- 
201 1-01).  llu!  Fxctiangi!  aniicipalos  llial  Ihii  iiiilia) 
(lain  ol  l.Ul.l)  Plan  opiiiations  will  tin  cliangoil  In 
April  K.  20i;i.  Tlu!  proiiosal  woiilit  diilav  llm 
oporalivii  ilalii  olTlu!  mark(!l-wi(ii!  circuit  tircakcr 
pilot  to  .April  8.  20i:i  in  order  lor  tlii! 
iinpl(!in(!nlation  date  lor  tho  inarkiit-wido  circuit 
liruaknr  pilot  would  |sic|  riiniain  tlio  sainn  date  as 
lor  llii!  l.Ul.l)  Plan. 

■'Till!  mil!  was  Iasi  anmndnd  in  1008.  wlion 
doclinns  liasnd  on  spociliiul  point  drops  in  llu!  I)|IA 
wuri!  roplacod  with  llu!  currunl  inoltiodotogy  of 
using  a  pnrcuntagi!  doclini!  that  is  rncalculalod 
i|uart(!rlv.  .S'ev!  .Sncuriliiis  Fxcliangi!  Act  Kolnasi!  No. 
:i0840  (.April  0.  1<.)08).  0:i  PK  18477  (April  1.'),  10<I8) 
(.SR-NY.Si:-08-00.  .SR-.Aino.x-08-00.  .SR-15.Si;-08- 
00.  .SR-(;ilX-08-08.  .SR-NA.SI)-08-27.  and  .SR- 
Phlx-08-l,A). 

’’.Son  i>.g..  N)’.SR  Regulation  Inlorinalion  Memos 
11-10  Ouni!  :i0.  2011)  and  1 1-10  (March  til.  2011). 
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3  Halt 

At  any  tiim; — trading  shall  halt  and  not 
resnine  for  the  rest  of  the  day. 

Unless  stocks  are  halted  for  the 
nnnainder  of  the  trading  day,  ])rice 
indications  are  disscuninated  during  a 
Rule  21()2(g)  trading  halt  for  stocks  that 
coni|)rise  the  n|lA. 

'file  Fxchange  adopted  paragraj)!!  (g) 
to  Ride  2102  to  adopt  a  methodology  for 
determining  when  to  halt  trading  in  all 
stocks  due  to  extraordinary  market 
volatility  (“market-wide  circuit 
breaker").''  The  Exchange,  other 
eipiities,  o])tions.  and  futures  markets, 
and  FINRA  amended  or  adopted,  as 
applicable,  the  market-wide  circuit 
breaker  to  take  into  consideration  the 
recommendations  of  the  Joint  CFTC- 
SE(]  Advisory  Committee  on  Emerging 
r^egnlatory  Issues,  and  to  provide  for 
more  meaningful  measures  in  today's 
markets  of  when  to  halt  trading  in  all 
stocks.  The  Exchange  believes  that  Ride 
21()2(g)  reflects  today’s  high-speed, 
highly  electronic  trading  market  while 
ensuring  that  market  particijiants  have 
an  o])portnnitv  to  become  aware  of  and 
respond  to  significant  ])rice  movements. 

The  Exchange  ado])ted  |sic|  market¬ 
wide  circuit  breaker  on  a  pilot  basis  for 
a  ])eriod  that  corresponds  to  the  jiilot 
period  for  the  LIJLD  Plan  so  that  the 
imjiact  of  the  two  jirojiosals  can  he 
reviewed  together.^  In  addition,  in  order 
for  the  markets  and  the  single  plan 
processors  responsible  for  the 
consolidation  of  information  jiinsuant 
to  Ride  ()()3(b)  of  Regulation  NM,S  under 
the  Securities  I'Jxchange  Act  of  lt)34  (the 
“Act”)  to  make  the  necessary 
technological  changes  to  implement 
both  the  changes  to  the  market-wide 
circuit  breaker  and  the  projjosed  LUED 
Plan,  the  Exchange  established  that  the 
implementation  date  for  the  jnojio.sed 
rule  changes  should  be  the  same  date 
that  the  LUED  iMan  is  implemented.  The 
Exchange  anticipates  that  the  initial 
date  of  LUED  Plan  ojierations  will  he 
changed  to  April  8,  2013.  For  the  .same 
reasons  as  stated  aho\'e,  the  Exchange 
proposes  to  delay  the  operative  date  of 
the  market-wide  circuit  breaker  jiilot  to 
April  8.  2013. 

2.  Statutory  basis 
The  Exchange  believes  that  its 
proposal  is  consi.stent  with  Section  0(b) 
of  the  Act,"  in  general,  and  furthers  the 
objectives  of  .Section  0(1))(.5)  of  the  Act," 
in  jjarticular,  in  that  it  is  designed  to 


'■.S’f.v-  .S(!(:iiriti(!s  Hx(;lian”i!  Act  Rdciisc  No.  (wOOO 
(May  :U.  2012).  77  I  K  as.aSl  ()uno(i.  2012)  (.SK- 
l.SK-2()  11-01). 

^  Sac  id. 

»  1.')  7Kl(t)). 

<'1.S  ll..S.(:.  7Kl(l))(5). 


])revent  frandnlent  and  manipulative 
acts  and  practices,  to  promote  just  and 
eijnitahle  princijiles  of  trade,  to  remove 
im])ediments  to  and  perfect  the 
mechanism  of  a  free  and  ojien  market 
and  a  national  market  .system,  and.  in 
general,  to  protect  investors  and  the 
|)nl)lic  intere.st. 

.Specifically,  this  ride  projio.sal 
siipjiorts  the  objectives  of  ])erfecting  the 
mechanism  of  a  free  and  open  market 
and  the  national  market  system  because 
it  ])romotes  uniformity  across  markets 
concerning  when  and  how  to  halt 
trading  in  all  .stocks  as  a  result  of 
extraordinary  market  volatility. 
Additionally,  delaying  the  operative 
date  of  the  market-wide  circuit  breaker 
pilot  until  the  initial  date  of  operations 
of  the  LUED  Plan  would  allow  the  pilot 
to  begin  and  end  at  the  same  time  of  the 
LUED  Plan  so  that  the  Exchange  and  the 
Commission  could  further  a.sse.ss  the 
im]iact  of  the  two  ])ilots  on  the 
marketjilace  or  whether  other  initiatives 
should  he  ado])ted  in  lieu  of  the  jiilots, 
which  contributes  to  the  jirotection  of 
investors  and  the  public  interest. 

B.  St^If-Btfgiihitoiy  Organization’s 
Slalainant  on  Barden  on  Ooinpatition 

The  kixchange  does  not  believe  that 
the  jiropo.sed  ride  change  will  im|)ose 
any  burden  on  comjietition  that  is  not 
neces.sary  or  a])proi)riate  in  furtherance 
of  the  pnr])oses  of  the  Act.  The 
pro])osed  changes  are  being  made  to 
delay  the  ojieration  of  the  market-wide 
circuit  breakers  jiilot  until  A|)ril  8,  2013 
to  allow  the  ])ilot  jieriod  to  begin  and 
end  at  the  same  time  as  the  LUED  Plan, 
which  contributes  to  the  protection  of 
investors  and  the  jnihlic  intere.st.  Other 
comjieting  eipiity  exchanges  are  subject 
to  the  same  methodology  for 
determining  when  to  halt  trading  in  all 
stocks  due  to  extraordinary  market 
volatility  and  the  same  reiiuirements 
specified  in  the  LUED  Plan.  Thus,  the 
proposed  changes  will  not  impose  anv 
burden  on  competition  while  providing 
that  the  market-wide  circuit  breakers 
pilot  jieriod  corresiionds  to  the  pilot 
])eriod  for  the  LUED  Plan  so  that  the 
impact  of  the  two  projiosals  can  be 
reviewed  together. 

C.  Sell -Begn lot ory  Organization's 
Stateinant  on  Oonnnants  on  the 
Proposed  Bide  Change  deceived  Prom 
Members,  Participants,  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  jiroposed  rule  change.  The 
Exchange  has  not  received  any 
un.solicited  written  comments  from 
members  or  other  interested  parties. 


HE  Date  of’ Effectiveness  of  the 
Proposed  Rule  (ihange  and  Timing  for 
Uommission  Action 

Because  the  foregoing  ])ro|)osed  ride 
change  does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest,  does  not  impo.se  anv  significant 
burden  on  com])etition.  and.  by  its 
terms,  does  not  become  o])erative  for  30 
days  from  the  date  on  which  it  was 
filed,  or  such  shorter  time  as  the 
Uommi.ssion  may  designate,  it  has 
become  effective  pursuant  to  .Section 
19(b)(3)(A)  of  the  Act  and  Rule  19l)- 
4(0(0)  thereunder. ' ' 

The  Exchange  has  reipiested  that  the 
Uommission  waive  the  30-ilay  operative 
delay.  The  Commission  believes  that 
waiving  the  30-day  operative  delav  is 
consistent  with  the  protection  of 
investors  and  the  public  intere.st.  Doing 
so  will  delay  the  operative  date  of  the 
market-wide  circuit  breakers  jiilot  until 
the  initial  date  of  operations  of  the 
LUED  Plan,  thereby  allowing  the  jiilot  to 
rim  simultaneously  with  the  LUED  Plan, 
jiroviding  an  o])])ortimity  to  properly 
assess  the  impact  of  the  two  jiilots  on 
the  marketplace  and  evaluate  the  pilots' 
effectiveness.  Therefore,  the 
Commi.ssion  designates  the  |)ro|K).sal 
ojierative  ujion  filing. 

At  any  time  within  00  davs  of  the 
filing  of  the  proposed  ride  change,  the 
(iommi.ssion  sinnmarilv  may 
temporarily  snsjiend  such  rule  change  if 
it  ajijiears  to  the  Commission  that  such 
action  is  neces.sary  or  approjiriate  in  the 
public  intere.st.  for  the  jirotection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act.  If  the 
Commi.ssion  takes  such  action,  the 
(Commission  shall  institute  proceetlings 
under  .Seidion  19(h)(2)(B)  of  the  Act  to 
determine  whether  the  proposed  rule 
change  should  be  approved  or 
disajijiroved. 

IV.  Solicitation  of  Comments 

Interested  jiersons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  propo.sed  rule 
change  is  consistent  with  the  Act. 


">  1.S  IJ..S.(:.  78s(l))(;i)(A). 

"17  Cl'K  240.  ml) — l(l)((i).  Ill  iidditioii.  Kulo  lOli- 
4(l)(())(iii)  nxiidiD.s  IIk;  Kxch.insi!  lo  ‘■ivo  Iho 
C.oniinis.sion  wrillon  nolici)  ot  llio  Kxcliiiii^o's  inloni 
lo  lilo  III!)  pi'opo.sod  nilo  ohiin^o.  aloo^  will)  a  liriol 
doscriplioii  and  loxi  ol  llio  iiroposod  nilo  change, 
at  loast  livi!  Ini.sino.ss  days  prior  lo  tho  dalo  of  I'iliiif' 
of  tlio  proposod  rulo  cliango.  or  such  shorter  tinie 
as  di;si”nali;d  hy  the  Ooininission.  Tho  lAchanjio 
has  satisllod  this  ro(|uiroinont. 

'-  For  purposes  only  of  waiving  the  :U)-d,ay 
operative  delav.  the  (ionunission  has  considered  tin 
projiosed  rule's  iiu|)act  on  elTicieiu:v.  coinpetilion. 
and  capital  formation.  Svv  l.a  l)..S.(;.  7ac(f). 

'■'Ta  II..S.(;.  7a.s(h)(2)(B). 
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('oinments  may  ho  suhniittod  l)y  any  of 
the  following  imithods; 

laiect roi  1  ic  (A)iunwnis 

•  Use  the  (Commission’s  Intornot 
commont  form  [hHi)://\v\\  w.s(u:.<’o\  / 
mhfs/sro.shtinl ):  or 

•  .S(!nd  an  email  to  riilc- 
(:()iuiiuuits@s(i(:.gov.  Phuisa  inchnia  FiU‘ 
iVinn/>f.*/  SR-lSli;-2()13-()‘)  on  tho  suhjoct 
lino. 

Paper  (Comments 

•  Send  ])ap(M'  comments  in  triplicate 
to  I'ClizalM!!!!  M.  Min'idiy.  S(H:retary. 
.Securities  and  Exchange  (Commission, 
100  F  Street  NE..  Washington.  DC 
20.540-1000. 

All  suhmissions  .should  refer  to  File 
Numher  SR-lSE-2013-00.  This  file 
uumher  should  he  included  on  the 
subject  line  if  email  is  used.  To  help  the 
(Commission  j)roces.s  and  review  your 
coumumts  more  efficientlv,  please  us(! 
only  one  method.  The  ("Commission  will 
post  all  comments  on  the  (Commission's 
internet  Weh  site  (htti)://\\  \\  \v.soc.<’ov/ 
rnlos/sro.shtinl).  (Copies  of  the 
suhmission.  all  suh.secjuent 
amendments,  all  written  stateimmts 
with  r(!sp(!ct  to  the  |)ropo,s(‘d  rule 
change  that  arc;  filed  with  tlu; 
(Commission,  and  all  written 
communications  relating  to  the 
|)roposed  rule  change  between  the 
(Commi.ssion  and  any  ptnson.  other  than 
tho.se  that  may  he  withlndd  from  the 
public  in  accordance  with  the 
jn'ovisions  of  5  II..S.(C.  552.  will  he 
available  for  Weh  site  viewing  and 
printing  in  the  (Commission's  Public 
Relenmce  Room.  lOO  E  .Stnud  NE., 
Washington.  IXC  20540.  on  official 
business  days  between  the  hours  of 
1():()()  a.m.  and  3:00  p.m.  (Copies  of  the 
fding  also  will  he  available  for 
inspection  and  copying  at  the  ]jrincij)al 
office  of  the  Exchange.  All  comments 
received  will  he  posted  without  change; 
the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  nder  to  File  NumlK'r  .SR-KSE- 
2013-09  and  should  Im;  submitted  on  or 
hcTore  Fehruary  27.  2013. 

l-’or  llu!  (Coinniissioii.  1)V  llu;  Division  of 
Trading  and  Markets,  pursuant  to  deUigattnl 
aidliority.' ' 

Kevin  M.  O'Neill, 

Doi>iily  Seen  flan 

IFR  Doe.  2l)i:t-()2(i:tl  Tiled  2-.S-i:t:  »:4,")  am| 
BILLING  CODE  8011-01-P 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68804;  File  No.  SR-NYSE- 
2013-11] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange  LLC;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  Amending 
NYSE  Rule  128,  Which  Governs  Clearly 
Erroneous  Executions,  Extending  the 
Effective  Date  of  the  Pilot  Until 
September  30,  2013  and  Adopting  New 
Paragraph  (i)  to  NYSE  Rule  128  in 
Connection  With  the  Upcoming 
Operation  of  the  Plan  To  Address 
Extraordinary  Market  Volatility 
Pursuant  to  Rule  608  of  Regulation 
NMS  Under  the  Act 

F'cdirnarv  1 .  201 3. 

Pursuant  to  Suction  19(h)(1)  '  of  thu 
Sucuritius  Exchange  Act  of  1934  (thu 
“Act")  -  and  Rulu  19h-4  thuruuudur,-* 
notice  is  huruhv  given  that  januarv  30. 
2013,  Nenv  York  Stock  Exchange  EEC 
(“NYSE"  or  the  “Exchange")  filed  with 
the  Securities  and  Exchange 
(knmnissiou  (the  “(knmni.ssion")  the 
projiosed  rule  change  as  ilescrilxKl  in 
items  1  and  11  below,  which  Items  have 
been  inepared  by  the  self-regulatorv 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  jirojio.sed  rule  change 
from  interested  pin'.sons. 

E  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (Change 

The  Exchange  proposes  to  amend 
NYSE  Rule  128,  which  governs  clearlv 
erroneous  executions,  to  extend  the 
effective  date  of  the  ])ilot  by  which 
portions  of  .such  Rule  operate  until 
Sejitemher  30,  2013.  The  pilot  is 
currently  .scheduled  to  expire  on 
Fehruary  4.  2013.  The  Exchange  also 
proposes  to  adojit  new  jiaragraph  (i)  to 
NYSE  Rule  128  in  connection  with  the 
upcoming  o]K!ration  of  the  Plan  to 
Address  Extraordinary  Market  Volatility 
Pursuant  to  Rule  ()08  of  Regulation  NMS 
under  the  Act  (tlu;  “Eimit  l)p-Eimit 
Down  Plan"  or  “Plan").-’  The  text  of  the 
pro|K)sed  rule  change  is  available  on  the 
lixchange's  Woh  site  at  www.nvso.coin, 
at  th(!  princijial  office  of  the  Exchangt!. 
and  at  the  Commission’s  Public 
Reference  Room. 


'  l.S  ll..S.(;.7Hs(l))(1). 

-  1.')  U..S.(’,.  7«ii. 

’  17  CFK  240.1<ll)-4. 

■*  .S(!(:iii  ili(!s  lOxcIwingi!  Act  Ktilcja.sc  No.  (i7()!l1 

(May  :n.  2012).  77  FK  ;t:}40K  OuiK!  0.  2012)  (Iho 
■■Limit  llp-l.imil  Down  Ktleaso'^). 


II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Hasis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
.self-regulatory  organization  included 
statements  conem  ning  the  imr])ose  of, 
;md  hasis  for,  the  jiroposed  rule  chtmge 
and  discus.sed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  those  statements  may  he  examined  at 
the  ])laces  sjiecified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A.  B.  and  (’  hidow. 
of  the  mo.st  significant  jiarts  of  such 
statements. 

A.  Solf-Hoguhitorv  Orgonizntion’s 
Stdtoinoni  of  tho  Pnr}}oso  of,  and 
Statutory  Basis  for.  tho  Proposod  Ralo 
Chango 

1.  Purpose 

The  Exc;hange  proposes  to  amend 
NY.SE  Ride  128,  which  governs  clearly 
erroneous  executions,  to  extend  the 
effective  date  of  the  jiilot  by  which 
portions  of  such  Rule  operate,  until 
September  30,  2013.  The  jiilot  is 
currently  scheduled  to  expiri;  oil 
Fehruary  4,  2013.'>  The  Exchange  also 
proiioses  to  add  new  paragra])h  (i)  to 
NY.SE  Rule  128  in  connection  with  the 
u])coming  implementation  of  the  Eimit 
l!])-Eimit  Down  Plan. 

On  .September  10.  2010.  the 
Commission  ajiiiroved,  on  a  jiilot  hasis. 
market-wide  amendments  to  exchanges’ 
rules  for  clearly  erroneous  executions  to 
set  forth  clearer  standards  and  curtail 
discretion  with  resjiect  to  breaking 
erroneous  trades.  In  connection  with 
this  jiilot  initiative,  the  Exchange 
amended  NY.SE  Rule  128(c),  (e)(2).  (f), 
and  (g).  The  amendments  jirovide  for 
uniform  treatment  of  clearly  erroneous 
execution  reviews  (1)  in  Multi-.Stock 
Events’’  involving  twenty  or  more 
securities,  and  (2)  in  the  event 
transactions  occur  that  result  in  the 
issuance  of  an  individual  security 
trading  jiause  by  the  jirimary  market 
and  suhseijuent  transactions  that  occur 
before  the  trading  jiause  is  in  effect  on 


.Sccuriliiis  Fx(:lianf>(!  ,\(:l  K(!lc!iiS(!  No.  I)2HBI) 
(.S(!|)li!mlH!r  10.  2010).  75  I'K  .aOlii:!  (.S(!|)l(!inl)(!r  Hi. 
2010)  (.SK-NY.SF-20 10-47).  .S'cc  also  .Siiciirilid.s 
Fixchiingi!  Act  Kdltiasv  Nos.  011470  (lloeaMiibor  0. 
2010).  75  I'K  711274  (IFiConihor  HI.  2010)  (.SK- 
NY.SF:-2010-«0);  (i42:i2  (April  7.  2011).  70  FK 
207:i.''>  (April  HI.  2011)  (.SK-NY.SF;-201  1-17):  0S004 
(AugusI  0.  2011).  70  FK  .'iO.aO.'i  (August  HI.  2011) 
(.SK-NY.SF-201 1-41);  OOHIO  ()auuarv  1  1.  2012).  77 
FK  2.">80  (lauuarv  111.  2012)  (.SK-NY.SF:-201  1-00): 
and  07.^.,a.T  (August  1.  2012).  77  FK  471.')4  (August 
7.  2012)  (.SK-NY.SF:-2012-;12). 

'■Tonus  not  (lolinod  horian  aro  doiiuod  iu  NY.SF 
Kulo  128. 
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the  Lxchan^i;.^  'Flu!  tinujiulnients  also 
(iliiniiiated  apjjeals  ot  exataiii  riiliiijis 
made  in  conjunction  with  other 
exc;hanges  with  respect  to  clearly 
erroneous  transactions  and  limited  the 
i'Achange  s  discr(!tion  to  (Undatc;  from 
Numerical  (inideliiuis  set  forth  in  the 
Knh;  in  the  (;v(!nt  ol  system  disru])tions 
or  malfunctions. 

II  the  pilot  were  not  extended,  the 
iJrior  versions  of  paragraphs  (c),  ((!)(2). 
(11.  and  (g)  of  NYSE  Ride  12H  would  he 
ill  effect,  and  the  NYSE  would  have 
dillerent  rules  than  other  exchanges  and 
greater  di.screfion  in  connection  with 
hreaking  clearly  erroneous  transactions. 

I  he  h^xchange  believes  the  henefits  to 
market  participants  from  the  more 
objective  clearly  erroneous  executions 
rule  should  continue  on  a  jhlot  basis 
through  SeiJtemher  .30.  2013,  which  is 
the  date  that  the  Exchange  anticijiates 
that  the  phased  implementation  of  the 
Eimit  Up-Limit  Down  Flan  will  he 
com]dete.  As  explained  in  further  detail 
below,  although  the  Limit  U])-Limit 
Down  Plan  is  intended  to  prevent 
executions  that  would  need  to  he 
nnllilied  as  clearly  erroneous,  the 
lixchange  believes  that  certain 
protections  should  he  maintained  while 
the  industry  gains  initial  experience 
operating  with  tin;  Limit  Up-Limit 
Down  Plan,  including  the  jirovisions  of 
Rule  12«  that  current Iv  operate  as  a 
pilot. 

Propo.sed  Limit  Ui)-Limit  Down 
Provision  to  NYS1-]  Rule  12H 

I  he  Exchange  ])ro]jose.s  to  adopt  new 
paragra))h  (i)  to  NYSE  Rule  12H.  to 
])rovide  that  the  existing  j)ro\’isions  of 
NYSE  Rule  128  will  continue  to  apply 
to  all  Exchange  transactions,  including 
transactions  in  .securities  subject  to  the 
I  Ian,  other  than  as  set  lorth  in  propo.sed 
paragraph  (i).  Accordingly,  other  than  as 
jjrojjosed  below,  the  Exchange  proposes 
to  maintain  and  continue  to  a])j)ly  the 
(dearly  Erroneous  Execution  standards 
in  the  .same  way  that  it  does  today. 
Notably,  this  means  that  the  Exchange 
might  nullify  transactions  that  occur” 
within  the  j)rici;  hands  disseminated 
imrsuant  to  the  Limit  Up-Limit  Down 
Plan  to  the  extimt  such  transactions 
(jnalify  as  clearly  erroneous  under 
existing  criteria.  As  an  example,  assume 
that  a  Tier  1  security  pursuant  to  the 
Plan  has  a  reference  price  jinrsuant  to 


^Snpariiloly.  Iliii  l  Achanf’ii  has  |)r()|Mis(!(l  lo 
(!Xl(Mi(l  till!  olToclivo  clato  oI  iIk-  Iradinn  pauso  pilot 
iMulor  N1  .SI',  Kiil(!  ft(i(;.  which  ri!(|uiri!s  lo  llu; 
I'Achanj’c!  lo  pause  tradiii”  in  an  individual  siKanily 
listed  on  the  Hxchanse  if  the  price  moves  hy  a 
specalied  percenlaf’e  as  com|)ared  to  prices  of  that 
security  in  the  priuaulin"  five-ininulc!  pmiod  during 
a  trading  day.  .See  .Securities  Kxchange  Act  Keleasi; 
No.  11874.5  (lanuarv  28.  2iu;i)  (.SK-NY.SI';-2(U 2-0.5) 
|sic|. 


both  the  Plan  and  Rule  128  of  SIOO.OQ. 
The  lower  pricing  htind  under  the  Plan 
would  he  .SPii.OO  ;md  tht;  n])])er  pricing 
hand  nndt;r  the  Plan  would  he  SlO.'j.OO. 
An  execution  could  occur  on  tlu; 
I'-xidicinge  in  this  securitv  at  .$t)(i.()(),  tts 
this  is  within  the  Plan’s  pricing  htinds. 
Howtivtu’,  il  siihjecttul  to  revittw  its 
potentially  clearly  tirroneous.  the 
lixchtmge  would  nullify  an  execution  at 
SPti.OO  as  clearly  erroneous  hecau.se  it 
exetteds  tlu;  3%  thrtrshold  that  is  in 
jdace  pursuant  to  Rule  128(c)(1)  for 
securities  priced  above  S5().()()  (/.e..  with 
a  reference  jjrice  of  .Si  ()().()(),  any 
tnm.sactions  at  or  below  S«7.()()‘or  above 
Sl()3.()()  could  he  nullified  as  clearly 
erroneous).  Accordingly,  this  proposal 
maintains  the  status  {|no  with  respect  to 
reviews  of  (dearly  Erroneous  Executions 
and  the  ajfplication  of  objective 
mnnerical  guidelines  by  the  Exchange. 

I  he  proposal  does  not  increase  the 
discretion  allorded  to  the  Exchange  in 
connection  with  reviews  of  Clearly 
Erront'ons  Executions. 

The  Limit  U])-Limit  Down  Plan  is 
designetl  to  prevent  executions  from 
occurring  outside  of  dynamic  jtriett 
hands  di.s.seminated  to  the  public  by  a 
single  plan  proettssor  as  defiiuul  in  tht; 
Limit  Up-Limit  Dttwn  Plan.” 'I’he 
po.ssihility  remains  that  the  Exchtmge 
could  experience  a  technology  or 
systems  |)rohlem  with  respect  to  the 
im])lementation  of  the  prict;  htmds 
disseminated  ])nr.sii;mt  to  the  Plan.  To 
addrtt.ss  such  po.ssihilities,  the  Exchange 
proposes  to  ado])t  language  to  make 
cletir  that  il  tin  I’jXchange  technology  or 
systems  issue  ntsults  in  any  transaction 
occurring  outside  of  the  price  htmds 
di.ssemiuated  pursuant  to  the  Plan,  an 
Oilicer  ol  the  Exchange  or  senior  level 
employee  designee,  acting  on  his  or  httr 
own  motion  or  at  the  rttcjiiest  of  a  third 
party,  shall  review  ami  declare  tiny  such 
trades  mill  ami  void.  Absent 
extraordinary  circumstances,  any  such 
at.tion  ot  the  Olficer  ol  the  Exchange  or 
other  .senior  level  emjiloyee  designee 
shall  he  ttiken  in  a  timely  fashion, 
generally  within  thirty  (30)  minutes  of 
the  detection  ol  the  erroneous 
tran.saction.  When  extraordinary 
c:ircum.stance,s  exist,  any  siich  action  of 
the  Offiettr  of  the  lixchctnge  or  other 
senior  level  em])loyee  designee  must  he 
taken  by  no  later  than  the  start  of  regular 
trading  hours”  on  the  trading  day 
following  the  date  on  which  the  ' 
execntion(.s)  under  review  occurred. 
Although  the  Exchtmge  will  act  as 
|)rom])tlv  as  possible  ami  the  ])roposed 
objective  staudanl  (/.e..  whether  au 


Set:  l.imil  ll|)-l,iuiil  llowii  K(!|(!iis(!.  .s'l/pcu  ii(i|(<4. 
''  Kdguhir  Inuling  lunirs  comniouco  at  a.m. 
l';a.stt!rn  Timo.  Sao  NY.St;  Kuh;  51(ii). 


execution  occurred  outside  the  hand) 
should  mtike  it  feasible  to  (jiiicklv  make 
ti  determintition.  there  mtty  he 
circumsttmees  in  which  ttdditional  time 
may  he  needed  lor  verification  of  facts 
or  coordination  with  outside  parties, 
including  the  single  pltm  processor 
re.s])on.sil)le  for  disseminating  the  price 
hands  tmd  other  market  ftenters. 
Accordingly,  the  Exchange  believes  it 
necessary  to  maintain  some  flexibility  to 
make  a  (httermination  outside  of  the 
thirty  (30)  minute  guideline.  In 
addition,  the  Exchange  propostts  that  a 
tran.saction  thtit  is  nnllilied  pursuant  to 
new  i);iragrai)h  (i)  would  he  appealable 
in  accordance  with  the  jirovisious  of 
Rule  128(e)(2).  lit  addition,  the 
Exchange  proposes  to  make  clear  that  iii 
the  event  that  a  single  plan  processor 
exj)eriences  a  technologv  or  systems 
])rohlem  that  j)re\'ent.s  the  dissemination 
of  price  hands,  the  Exchange  would 
make  the  determination  of  whether  to 
nullifv  tran.sat;tion.s  htised  on  Rule 
128(a)-(h). 

The  Exchange  helievtts  that  cancelling 
trad(!.s  that  occur  outside  of  the  price 
htmds  disseminated  pursnant  to  the 
Plan  is  con.sistent  with  the  purpo.se  and 
intent  ot  the  Pltm.  tts  such  trtmsactions 
tire  not  intemh’d  to  occur  in  the  first 
pltice.  If  trtmsactions  do  occur  outside  of 
the  price  htmds  and  no  exception 
a|)|)lies — which  nece.ssarily  would  he 
cttiised  by  a  technologv  or  systems 
issue — then  the  Exchtmge  believes  the 
appropriate  result  is  to  nullify  such 
trtmsactions. 

2.  Statutory  Basis 

rile  jiroposed  rule  cliaugt!  is 
cousi.stent  with  Section  8(h)  >'<  of  the 
Act,  in  general,  tmd  furthers  the 
objectives  of  Section  8(h)(.'5) ' '  in 
pttrticultir  in  that  it  is  designed  to 
prevent  frandiilent  and  manijnilative 
acts  and  practices,  to  promote  just  and 
ecjiiitahle  principles  of  trade,  to  foster 
cooperation  tmd  coordination  with 
persons  engaged  in  facilitating 
tninsactions  in  securities,  to  remove 
impediments  to  tmd  perfect  the 
mechanism  of  a  free  tmd  open  mtirket 
and  a  national  market  system  tmd,  in 
genertil.  to  jirotect  investors  tmd  the 
public  interest.  The  Exchtmge  believes 
thtit  the  pilot  iirogram  promotes  just  and 
e(|nittihle  j)rinci])les  of  trade  in  that  it 
liromotes  transparency  tmd  uniformity 
across  mtirkets  concerning  review  of 
trtmsactions  as  clearly  erroneous.  More 
specifically,  the  Exchtmge  believes  that 
the  e.xteii.siou  of  the  pilot  would 
promote  just  tmd  etjiiitahle  princijiles  of 
trtide  because  it  would  helji  assure  that 


">15  II..S.(;,  781(1)). 
"15  ii..s.(;.  78r(i))(5). 
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the  determination  oi  whether  a  clearly 
erroneous  trade  has  occurred  will  he 
hastnl  on  clear  and  objective  criteria. 
Additionally,  resolution  of  the  incident 
will  «)ccnr  j)roinj)tly  through  a 
trans])arent  process,  which  the 
Kxchange  Indieves  wonld  protect 
investors  and  the  j)nl)lic  intere.st.  I  he 
proj)o.sed  ride  change  wonld  also  foster 
cooperation  and  coordination  with 
per.sons  engaged  in  facilitating 
transactions  in  .securities  and  to  remove 
impediments  to.  and  jierfect  the 
mechanism  of.  a  free  and  open  market 
and  a  national  market  svstem  because  it 
wonld  hel})  assure  consi.stent  resnlts  in 
handling  erroneous  trades  across  the 
U.S.  markets,  thus  furthering  fair  and 
orderly  markets,  the  protection  of 
investors  and  the  public  intere.st. 

Although  the  Limit  Up-Limit  Down 
l^lan  will  he  operational  during  the  same 
time  period  as  the  proposed  extended 
pilot,  the  Lxchange  believes  that 
maintaining  the  |)ilot  for  at  least  through 
the  phased  implimientation  of  the  Flan 
is  operational  will  help  to  protect 
against  nnanticipatiid  con.seipiences.  To 
that  end.  the  extension  will  allow  the 
Lxchange  to  determine  whether  NYSE 
Rule  128  is  necessary  once  the  Flan  is 
ojierational  and.  if  so.  whether 
imju'ovements  can  he  made.  Further,  the 
Itixchauge  believes  it  consistent  with  the 
protection  of  investors  and  the  ])ul)lic 
intere.st  to  adopt  objective  criteria  to 
nullify  transactions  that  occur  outside  of 
the  Flan's  price  hands  when  such 
transactions  should  not  have  been 
executed  hut  were  due  to  a  svstems  or 
technology  issue. 

/i.  S(^lf-Ii(^giihit()iy  Organization's 
Statonwnt  on  Bavdon  on  Oompotition 

'I’he  Exchange  does  not  believe  that 
the  projiosed  rule  change  will  im])o.se 
any  burden  on  competition  that  is  not 
nece.ssarv  or  approjiriate  in  furtherance 
of  the  pur])ose.s  of  the  Act.  To  the 
contrary,  the  Exchange  believes  that  the 
Financial  Industry  Regulatory  Authority 
and  other  national  securities  exchanges 
are  also  filing  similar  propo.sals.  and 
thus,  that  the  ])ro])osal  will  hel])  to 
ensure  consistent  rules  across  market 
centers. 

O.  Solf-Bognlatorv  Organization's 
Statcinont  on  Oonnnonts  on  tho 
Proposoti  Bnlo  Olianga  Bocaivod  Prow 
Mowboi's.  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  pro|)o.sed 
rule  change. 


HI.  Date  of  EfTectiveness  of  the 
Proposed  Rule  (lhange  and  Timing  for 
(Commission  Action 

Hecause  the  propo.sed  rule  change 
does  not  (i)  significantly  affect  the 
protection  of  investors  or  the  ])uhlic 
interest;  (ii)  impo.se  any  significant 
burden  on  com|)etition;  and  (iii)  become 
o])erative  for  30  days  from  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  (Commission  may  designate  if 
consistent  with  the  j)rotectiou  of 
investors  and  the  public  intere.st.  the 
propo.sed  rule  change  has  become 
effective  ])ur.suant  to  S(!ction  10(1))(3)(A) 
of  the  Act  and  Rub;  10h-4(f)(0)(iii) 
thereunder.' ' 

A  ])ropo.sed  ride  change  filed  under 
Rule  lOh— 4(f)(())"  uormallv  does  not 
become  operative  for  30  days  after  the 
date  of  filing.  However,  pursuant  to 
Rule  10h-4(f)(())(iii)  the  (Couuni.ssion 
may  designate  a  sliorter  time  if  such 
action  is  consi.stent  with  the  protection 
of  investors  and  the  public  interest.  The 
Exchange  has  asked  the  (Commission  to 
waive  the  30-day  operative  delav  so  that 
the  proposal  may  become  o|)erative 
immediately  upon  filing. 

The  (Commission  believes  that 
waiving  the  30-day  ojierative  delav  is 
consistent  with  the  juotection  of 
investors  and  the  juihlic  intere.st,  as  it 
will  allow  the  jiilot  ])rogram  to  continue 
uuinterru])ted.  thereby  avoiding  the 
investor  confusion  that  could  result 
from  a  temjiorary  interrii])tiou  iu  the 
])ilot  ])rogram.  For  this  reason,  the 
(Commission  designates  the  ])ropo.sed 
rule  change  to  he  operative  uj)on 
filing.'" 

At  any  time  within  (iO  days  of  the 
filing  of  the  ju-oposed  rule  change,  the 
(Commission  .summarily  may 
temporarily  susiieud  such  rule  change  if 
it  aj)j)ears  to  the  (Couuui.ssion  that  such 
action  is  neces.sary  or  approjiriate  iu  the 
public  interest,  for  the  jirotection  of 
iux'estors,  or  otherwise  iu  furtherance  of 
the  jiurposes  of  the  Act. 

IV.  Solicitation  of  (Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 


1,".  ii..s.(;.  78s(l))(:i)(A). 

'  ‘  17  (;FK  24(l.l!)l)-4(l)((i)(iii).  As  riKiiiiicd  uiuliM' 
Kiilc  l‘)li— }(r)(li)(iii).  IIk!  providcul  tlid 

Odiiiinissidii  with  wi  illiin  iu)li(.(!  ol  its  int(!iil  to  lili? 
llu!  |)ro|)()S(!d  l  ull!  (:lian<>(!.  along  witli  a  hi'iid 
doscriplion  and  llii!  InxI  ol  llu!  proposod  nd(! 
change!,  at  hsist  tivi!  husiiuiss  days  prior  to  the  date: 
ol  riling  ol  till!  proposod  rido  chango.  or  such 
shorlor  limo  as  d(!signalod  hy  llu!  Oonnnission. 

'M7  CI  K  24ll.l<)l)-l(r)((i). 

17  CI  K  241J.  ml)-4(l)((i)(iii). 

"■For  inirposos  only  ol  waiving  Ihi!  itll-dav 
oporativi!  diday.  Iho  (iomniission  has  al.so 
considi!ri!d  Iho  propos(!d  rido's  iin|)acl  on 
oHicioncv.  coinpotition.  and  capital  lorinalion.  .Soo 
KS  U..S.(:'.  7Kc(l). 


arguments  concerning  the  foregoing, 
including  whether  the  projio.sed  rule 
change  is  consi.stent  with  the  Act. 
(Comments  may  he  suhmitted  hv  any  of 
the  following  methods: 

Elect ronic  Oonwuwts 

•  Use  the  (Commission's  Internet 
comment  form  (http://\v\\  w.sec.gov/ 
rnles/sro.shtnd ):  or 

•  .Send  an  email  to  rnle- 
connnents@sec.gov.  Flease  include  File 
Nnmher  SR-NY.SE-2()  1 3-1 1  on  the 
subject  Hue. 

I’aper  Oonnnents 

•  .Send  i)aper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  .Secretary, 
Securities  and  Exchange  (Commission. 
100  F  Street  NE..  Washington.  D(C 
20.549-1000. 

All  siihmissions  should  refer  to  File 
Numher  SB-NYSH-2()13-1 1 .  This  file 
numher  should  he  included  on  the 
subject  line  if  email  is  used.  To  hel])  the 
(Commi.ssiou  ])roc(!.ss  and  review  your 
commeuts  more  effic.ieutly.  ])lea,se  u.se 
only  one  method.  The  (Couuui.ssion  will 
])o.st  all  comments  on  the  (Commission’s 
Internet  Web  site  (http://\\’i\’\v. sec.gov/ 
rnles/sro.shtml).  (Co])ie.s  of  the 
snhmission.  all  sul)se(]iient 
iimendments.  all  written  statetnents 
with  res])ect  to  the  ])ro])osed  rule 
change  that  are  filed  with  the 
(Commission,  and  all  written 
communications  relating  to  the 
])ro])o.sed  rule  change  between  the 
(Commission  and  any  ])erson.  other  than 
tho.se  that  may  he  withheld  from  the 
])ul)lic  in  accordance  with  the 
])rovisions  of  5  U..S.C.  552.  will  he 
available  for  Web  site  viewing  and 
])rinting  in  the  (Commission’s  Fuhlic 
Ritference  Room,  100  F  Street  NE.. 
Washington,  U(C  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  ]).m.  (Co])ie.s  of  the 
filing  also  will  he  available  for 
ins])ection  and  co])ying  at  the  ])rinci])al 
office  of  the  Exchange.  All  commeuts 
received  will  he  ])o.sted  without  chiiuge; 
the  (Commi.ssiou  does  not  edit  ])ersonal 
identifying  information  from 
suhmi.ssions.  You  should  suhmit  only 
informatiou  that  you  wish  to  make 
availiihle  ])uhliclv.  All  suhmissions 
should  refer  to  File  Numher  SR-NY.SE- 
2013-11  and  should  he  submitted  on  or 
before  Fehriiarv  27.  2013. 
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I'’()r  llu!  (^oiiiniission.  l)y  llu;  Division  ol' 
'rradiii”  and  Mark(!ts,  pnrsnani  lo  dnlngatod 
anlliorilv.'^ 

Kevin  M.  O'Neill, 
l)(!])iitv  Sacrclarv. 

IKK  Ooc.  2(li:i-()2(i42  Filed  2-r)-i:(;  (tidf)  ani| 

BILLING  CODE  8011-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68780;  File  No.  SR-BATS- 
2013-010] 

Self-Regulatory  Organizations;  BATS 
Exchange,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  a  Proposed 
Rule  Change  To  Delay  the  Operative 
Date  of  Changes  to  the  Rule  for  Halting 
Trading  in  All  Stocks  Due  to 
Extraordinary  Market  Volatility 

lannary  31 .  2013. 

Pursuant  to  Suction  19(h)(1)  oftliu 
Sucuritios  Excliaiigo  Act  of  1934 
(“Act”)  '  and  Rule  19l)-4  tliunnmdur.- 
uotic:u  is  liuruliy  given  tliat,  on  |anuary 
30,  2013,  BATS  Excliangu,  Inc.  (tliu 
“Exchange”  or  “BATS”)  filed  with  the 
Securities  and  Excdiange  Commission 
(“(iommi.ssion”)  the  inoposed  rule 
change  as  described  in  Items  1  and  II 
below,  which  Items  have  been  jirejiared 
by  the  Excdiange.  The  (Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  jiersons. 

I.  Self- Regulatory  Organization’s 
SlateinenI  of  the  Terms  of  Siihslancie  of 
the  Proposed  Rule  (Change 

The  Exchange  is  proposing  to  delay 
the  ojierative  date  of  a  rule  change  to 
BATS  Rule  11.18.  which  provides  the 
methodology  for  determining  when  to 
halt  trading  in  all  stocks  due  to 
extraordinary  market  volatility,  from  the 
date  of  February  4.  2013.  until  April  8, 
2013. 

The  text  of  the  projio.sed  ride  change 
is  available  at  the  Exchange’s  Web  site 
at  htip://\\'\\’\\  .batstr(iding.com.  at  the 
principal  office  of  the  Exchange,  and  at 
the  (Commission’s  Public  Reference 
Room  I  sic]. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  (Commission,  the 
Exchange  included  statements 
concerning  the  jiurpose  of  and  basis  for 
thc!  jiroposed  rule  change  and  discussed 
any  comments  it  received  on  the 


17  CI'K  2()0.:i0-3(a)(12). 
'  15  U.,S.C:.  7Ks(l))(l). 

-  17  CFK  24().l<)l)-4. 


jiroposed  rule  change.  The  text  ofthe.se 
statements  may  he  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  .Sections  A,  B,  and  (C  below,  of 
the  most  significant  parts  of  such 
statements. 

A.  Self-I{(!;^ul(it()ry  ()r<’(niiy.(ition’s 
St(it(}in(;iit  of  the  Purpost'  of.  and 
Stdtutorv  Bdsi.s  for.  tho  Proposod  Hide 
(duni^a 

I .  l^nrjio.se 

The  Exchange  proposes  to  delay  the 
operative  date  of  the  pilot  in  BATS  Ride 

II. 18,  which  provides  the  methodology 
for  determining  when  to  halt  trading  in 
all  stocks  due  to  extraordinary  market 
volatility,  from  February  4,  2013  until 
April  8,  2013  to  coincide  with  the  initial 
date  of  operations  of  the  Regulation 
NMS  Plan  to  Address  Extraordinary 
Market  Volatility  (“LI JED  Plan”). '  As 
proposed,  the  jiilot  jieriod  will  begin 
and  end  at  the  same  time  j.sicj  the  pilot 
jieriod  for  the  LI  JED  Plan.  The  current 
Rule  11.18  wouhl  remain  in  effect  until 
April  8,  2013.  If  the  pilot  is  not  either 
extended  or  ajiproved  ])ermanently  at 
the  end  of  the  pilot  period,  the  current 
version  of  Rule  11.18  would  he  in  effect. 

(Current  Rule  11.18 

In  its  current  form.’  the  rule  |)rovides 
for  Level  1, 2.  and  3  declines  and 
specified  trading  halts  following  such 
declines.  The  values  of  Levels  1, 2.  and 
3  declines  are  calculated  at  the 
heginning  of  each  calendar  (piarter. 
using  10"/),  20%,  and  30%.  resjiectively, 
of  the  average  closing  value  of  the  D)IA 
for  the  month  jirior  to  the  heginning  of 
the  (piarter.  Each  jiercentage  calculation 
is  rounded  to  the  nearest  fifty  points  to 
create  the  Levels’  trigger  jKiints.  The 
values  then  remain  in  effect  until  the 
next  (piarterly  calculation. 


*  Till!  (Commission  approvoil  llui  proposed 
cliiin^es  to  the  miirket-wide  circuil  breaker  on  a 
pilot  basis  fora  p(!riocl  seliednled  lo  start  on 
Felirnary  4,  2(113  tliat  corresiionds  lo  the  pilot 
|>eriod  for  the  Lllbl)  Plan  so  that  thi!  impael  of  the 
two  proposals  can  be  riiviewed  loj;elber.  Si:i: 
.Seiairities  K\i:han5>e  Act  Release  No.  ()7(l!l(l  (Mav 
31.  2012).  77  I  K  33531  ()iine  (i.  2012)  (.SK-15AT,% 
201 1-3H).  The  Kxcban^ie  anticipaliis  that  the  initial 
date  of  l.m.l)  Plan  o|)erations  will  be(:ban<<ed  to 
April  a.  2013.  The  pro|)osal  would  delav  the 
operative!  date  of  the  market-widi!  circuit  breaker 
pilot  to  April  K.  2013  in  order  for  the 
implementation  date  for  llu!  maiket-widi!  circuit 
breaker  pilot  to  remain  the  .same  dale  as  for  the 
I.UM)  Plan. 

■*llu!  rule  was  last  amended  in  1008.  when 
declines  based  on  specitied  point  drops  in  the  l)|IA 
wi!r(!  r(!placed  with  the  current  melhodolo^v  of 
using  a  percentage  decline  that  is  recalculated 
ipiarteriv.  Saa  .Securities  Kxebange  Act  Keleasi!  No. 
3il84()  (April  <1.  1008).  03  KK  18477  (A|)ril  15.  1008) 
(.SK-NY.SK-‘l8-00.  .SK-Amex-08-0!l.  .SK-li.Si;-<18- 
00.  .SK-(;HX-08-08.  .SK-NA.SD-08-27.  and  .SR- 
Phlx-08-1.5). 


notwithstanding  wluttlutr  the  DjIA  has 
niovnd  and  a  Litvol  1. 2,  or  3  doclino  is 
no  longer  (upial  to  an  actual  10%,  20%. 
or  30%  decline  in  the  most  recent 
closing  value  of  the  D)IA. 

Once  a  Rule  11.18  circuil  breaker  is  in 
effect,  trading  in  all  stocks  halt  jsiej  for 
the  time  periods  s|)ecified  below; 

L(!vel  1  Halt 

Anytime  before  2:00  p.iii. — one  hour; 

At  or  after  2:00  p.ni.  hut  before  2:30 
p.ni. — 30  minutes: 

At  or  after  2:30  p.ni. — trading  shall 
continue,  unless  there  is  a  Level  2 
Halt. 

Levitl  2  Halt 

Anytime  before  1:00  p.m. — two  hours; 

At  or  after  1:00  p.m.  hut  before  2:00 
p.m. — one  hour; 

At  or  after  2:00  p.m. — trading  shall 
halt  and  not  resume  for  the  rest  of 
the  day. 

Lex  el  3  Halt 

At  any  time — trading  shall  halt  and 
not  resume  for  the  rest  of  the  dav. 

llnlitss  stocks  are  li.tlted  for  the 
remainder  of  the  trading  dav.  price 
indications  art;  dis.seminated  during  a 
Rule  11.18  trading  halt  for  stocks  that 
comprise  the  DllA. 

Amended  Rule  11.18 

The  Exchange  amended  BATS  Rule 
11.18  to  revise  the  methodology  for 
determining  when  to  halt  trading  in  all 
stocks  due  to  extraordinarv  market 
volatility  (“market-wide  circuit 
breaker”).'’  The  Exchiinge.  other 
(Kjuities,  options,  and  futures  markets, 
and  EINRA  amended  the  market-wide 
circuit  breaker  to  take  into  consideration 
the  recomiiKaidatioiis  of  the  Joint 
(T’TC-SEC  Advisorv  (Committee  on 
Emerging  Regulatory  Issues,  and  to 
jirovide  for  more  meaningful  measures 
in  today’s  markets  of  when  to  halt 
trading  in  all  stocks.  Accordinglv,  the 
Exchange  amended  BATS  Rule  11.18  as 
follows:  (i)  Rejilaced  the  DJIA  with  the 
,S&B  5()();  (ii)  rejilaced  the  cjuarterly 
Citlendar  recalculation  of  Rule  11.18 
triggers  with  daily  recalculations;  (iii) 
replaced  the  10%,  20%,  and  30% 
market  decline  jiercentages  with  7%, 
13%,  and  20%  market  decline 
Jiercentages;  (iv)  modified  the  length  of 
the  trading  halts  associated  with  each 
market  decline  level;  and  (v)  modified 
the  times  when  a  tniding  halt  may  he 
triggered.  The  Exchange  helii;ves  that 
the.se  aniendments  ujidate  the  rule  to 
rellect  today’s  high-sjieed,  higlilv 
ehtctronic  trading  market  while  still 
meeting  the  original  jiurjiose  of  BATS 
Rule  11.18:  lo  ensure  that  market 


"■.S’fi!  .Svciirilios  Kxchan^i!  Act  Kolvasi!  No.  (i7(l!HI 
(May  31. 2(112).  77  FK  33.531  (|iini!  (i.  2(112)  (.SK- 
HAf.S-2(ll  1-38). 
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])artidpants  have  an  opportunity  to 
iMicoino  awan;  of  and  rospond  to 
siuniiu-.ant  i)ri(;i;  niovoinonts. 

Tlu!  lixchango  adoptod  tho  proinisod 
ohanj^os  to  tho  inarkot-wido  (.ii(.nit 
Imiakor  on  a  jiilot  basis  for  a  poriod  tliat 
corrosjKmds  to  the  pilot  poriod  for  tin; 
bllLl)  Plan  so  that  tho  impact  of  the  two 
pro])osals  can  be  rm’icwcd  togotbci.'  In 
addition,  in  order  for  the  markets  and 
the  single  plan  processors  resjjonsible 
for  the  consolidation  of  information 
pursuant  to  Rule  (U):t(h)  of  Regulation 
NMS  under  the  Act '  t{)  make  the 
necessary  technological  changes  to 
implenuint  both  the  changes  to  the 
market-wide  circuit  breaker  and  the 
proposed  hUbD  I’lan,  the  Exc.hangc 
established  that  the  implementation 
date  for  the  proposed  rule  changes 
should  he  the  .same  date  that  the  LIILD 
Plan  is  implemented,  'fhe  Exchange 
anticipates  that  the  initial  date  ot  LULD 
Plan  operations  will  he  changed  to  A])ril 
8,  2()i:f.  Eor  the  reasons  stated  above, 
the  Exchange  proposes  to  delay  the 
operative  date  of  the  market-wide 
circuit  breaker  j)ilot  to  Ajiril  8.  20K1. 


2.  Statutory  Basis 

The  rvde  change  is  consistent  with  the 
re(jinrements  ol  the  Act  and  the  inles 
and  regulations  thereunder  that  are 
ai)plicahle  to  a  national  securities 
exchange,  ami.  in  particular,  with  the 
reejuirements  ol  Section  (i(h)  ol  the  Ac.t. 
Specificallv.  the  propo.sed  change  is 
consistent  with  Section  (j(h)(.'i)  ot  the 
Ai;t.‘'  because  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
])rinciples  of  trade,  to  remove 
im])ediment.s  to  and  perfect  the 
mechanism  of  a  free  and  ojien  market 
and  a  national  market  system,  and.  in 
general,  to  protect  investors  and  the 
public  interest. 

Specifically,  this  rule  propo.sal 
supports  the  ohjoclivt^s  oi  ])orfo(-ting  iho 
mechanism  ot  a  free  and  open  maiket 
and  the  national  market  system  because 
it  promotes  unihnmity  across  markets 
concerning  when  and  how  to  halt 
trading  in  all  stocks  as  a  residt  ot 
extraordinarv  market  volatility. 
Additionally,  delaying  the  oi)erative 
date  of  the  market-wi(le  circuit  breaker 
pilot  until  the  initial  date  of  oi)erations 
of  the  LIJED  Plan  would  allow  the  pilot 
to  hi!gin  and  mid  at  the  same  time  of  the 
EDED  Plan  so  that  the  Exchange  and  the 
(’.ommission  could  lurther  assess  the 
imjiact  of  the  two  jiilots  on  the 
marketplace  or  whether  other  initiatives 


should  he  adopted  in  lieu  of  the  pilots, 
which  contributes  to  the  jirotection  of 
investors  and  the  public  interest. 

n.  SHlf-nHgiihitoiy  Oifionization's 
Sl(it(^nient  on  liiirdon  on  Coinpotition 
The  Exc:hange  does  not  believe  that 
the  proiio.sed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessarv  or  aiijiroiiriate  in  lurtherance 
of  the  purposes  ol  the  Act.  I  he  delay  in 
the  ojieration  of  the  market-wide  circuit 
breaker  jiilot  until  Ajiril  8.  2018  will 
allow  the  pilot  iieriod  to  begin  and  end 
at  the  same  time  as  the  EUED  Plan, 
which  contributes  to  the  jirotection  of 
investors  and  the  iniblic  interest.  Other 
competing  eipnty  exchanges  are  subject 
to  the  same  methoilology  for 
(letoriniiling  vvlion  to  halt  trading  in  all 
stocks  due  to  extraordinary  market 
volatility  and  the  reepnrements  specified 
in  the  eIiED  Plan.  Thus,  the  proiio.sed 
changes  will  not  impo.se  any  burden  on 
competition  while  providing  that  the 
market-wide  circuit  breaker  jiilot  period 
corresponds  to  the  jiilot  period  for  the 
EUED  Plan  so  that  the  impact  of  the  two 
proposals  can  be  reviewed  together. 

C.  Salf-Iio^nlatoiy  Organization's 
Statainoni  on  Connnonts  on  lha 
Proposod  Halo  Chango  Uocoived  From 
XUnnhars,  Participants,  or  Others 
The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

HE  Date  of  ElTccliveness  of  the 

Proposed  Rule  Change  and  Timing  lor 
(kmimission  Action 

Because  the  foregoing  proposml  rule 
change  does  not  signifit.antly  allec.t  the 
protection  of  investors  or  the  jiublic 
interest,  does  not  impose  any  significant 
burden  on  competition,  and.  by  its 
terms,  does  not  become  operative  tor  80 
days  from  the  ilate  on  which  it  was 
filed,  or  such  shorter  time  as  the 
Commission  may  designate,  it  ha.s 
become  effective  pursuant  to  Section 
10(b](8KA)  of  the  Act  and  Rule  lOb- 
4(f)(())  thereunder." 

The  Exchange  has  recpiested  that  tlu; 
(Commission  waive  the  80-day  op(;i<itivt- 
delay.  The  Commission  believes  that 
waiving  the  80-day  operative  delay  is 
consi.stent  with  the  protection  of 
investors  and  the  public  inter(;st.  Doing 
so  will  dc;lav  the  operative  date  of  the 


mark(;t-wide  circuit  br(;akers  pilot  until 
the  initial  date  of  opc;rations  of  the 
EUED  Plan.  ther(;by  allowing  the  jiilot  to 
run  simultaneously  with  the  EUED  Plan, 
laoviding  en  opiiortunity  to  ])roi)eily 
assc;ss  the  impact  of  the  two  pilots  on 
tlu;  mcn'kc;ti)lac.c;  and  evaluate  the  j)ilots 
effectivcaiess.  Theretore,  the 
Commission  d(;signates  tlu;  ])roj)osal 
oijerative  upon  liling.'- 

At  any  time  within  00  days  ot  tlu; 
filing  of  the  i)ropo.sed  rule  change,  the 
Commission  summarily  may 
tem])orarilv  suspend  such  rule  c.hange  d 
it  api)(;ars  to  the  Commission  that  such 
action  is  necessary  or  aiipropriate  in  the 
public  interest,  for  the  luotection  ol 
investors,  or  otherwise  in  lurtherance  ot 
the  pur])oses  of  the  Act.  It  the 
(Commission  tak(;s  suc.h  action,  the 
(Commission  shall  institute;  j)roc.e(;dings 
under  S(;ction  19(1)1(21(13)  of  the  Act  to 
dc;termine  whether  the  proi)osed  rule 
change  should  be  ai)i)roved  or 
disa])proved. 

IV.  Solicitation  of  (Comments 

hit(;rested  persons  are  invit(;d  to 
submit  writt(;n  data.  vi(;ws,  and 
argunu;nts  concc;rning  tlu;  foic;going, 
including  wlu;tlu;r  the  propo.sed  rule 
change;  is  e:onsiste;nt  with  the;  Ae.t. 
(Comments  m;iy  be;  submitted  by  any  ol 
the;  following  methods: 


Electronic  Comments 

•  U.se  the;  (Commission’s  Internet 
ce)nune;nt  lorm  (http://n'n’\\'.sec.gov/ 


'•  Sei‘  ill- 

n7(;i-K242.(ie):«(l)). 
»ir>  ii..s.(:.  78f(li). 
••l.S  ll.S.C.  7Kl(l))(5). 


'"IS  U.S.f..  7Hs(1))(:»)(A). 

"  17  CKK  240.1‘)l)-4(l)((i).  In  addition.  Knlo  UH)- 
4(l)((i)(iii)  riHiuiros  llio  I'ixclianj'i!  to  ”ivi!  Ilio 
Commission  writtim  notiix;  ot  tin;  i:x(:ljanKO  s  lolonl 
to  lilo  tin;  pi'oiiosiul  ndo  cliang;;.  alons  u  itli  a  In  iol 
d(!S(:i  ii)tion  and  lt!xl  of  tlu;  iiroposod  ndo  ol'-i'iso- 
at  least  five  Inisinoss  days  prior  to  llio  dale  ol  idins 
of  tlio  i)ro|)osod  ndo  eliango.  or  sudi  sliorlor  time 
as  dosit-natod  l)y  the  tiommission.  The  Kxiliango 
has  salisfiod  tliis  roi|uiromont. 


rides/sro.shlml):  eir 

•  Senel  an  email  to  rule- 
comments@sec.gov.  Please;  inchiele  file 
Number  SR-BATS-2()1 8-010  on  the 
snlijcct  line. 

Paper  Comments 

•  Send  paper  e:omnu;nts  in  triiilicate 
te)  Elizabeth  M.  Murphy,  Se;e:retary, 
Securities  anel  Exe;hange  Commission, 
100  E  Street  NE..  Washingtem,  D(C 
20.')49-1090. 

All  submissiems  sheiulel  refer  te)  file 
Number  SR-BATS-201 8-010.  This  file; 
nutnbe;r  she)ulel  be;  ine',luele;el  e)n  the; 
subje;e-.t  line  if  e;mail  is  use;el.  To  help  the; 
(Ce)mmissie)n  pre)e:e;ss  ;mel  revie^w  yeuti 
e;e)mme;nts  more;  e;fficie;ntly,  ])le;ase;  use 
etnly  one;  methoel.  The;  Commission  will 
pe).st  all  e;e)mme;nts  on  the;  Commissieen’s 
lnte;rne;t  \Ve;h  site;  [http://\nv\v.sec.gov/ 
rules/sro.shtml).  (Ce)i)ie;s  e)f  the; 
submissiem.  all  subseeptent 
ame;nehne;nts.  all  written  state;me;nts 
with  respee-.t  te)  the;  i)re)pe)se;el  rule 
e:hange;  that  are;  fileel  with  the; 


'X  p'or  imrposos  only  of  waiving  tho  .itt-day 
oporativo  doliiv.  llio  Commission  lias  c.onsidorod  llio 
proiiosod  rnlo's  inipaot  on  ofticioncy.  ooniiiotilion. 
and  capital  formation.  Soo  tS  11..S.C.  7K(:(i). 

'•'IS  II..S.C.  7Ks(li)(2)(H). 
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(loinniission.  and  all  written 
coinniunications  relating  to  the 
])r{)jK)sed  rule  change  between  the 
Commission  and  any  ])(!rson.  c)ther  than 
tho.se  that  may  he  withheld  from  tin; 
j)uhlic  in  accordance  with  the 
])rovision.s  of  .5  IJ.S.C.  .552.  will  h(! 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Fnhlic 
Reference  Room.  100  F  Street  NF.. 
Washington,  DC  2054t).  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  the 
filing  also  will  he  available  for 
ins])ection  and  co])ying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  he  posted  without  change; 
the  Commission  does  not  edit  personal 
identifying  information  from 
snbmi.ssions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR-BATS- 
201 3-010  and  should  be  submitted  on 
or  before  February  27.  2013. 

l'’()r  tlu!  (Commission.  l)y  the  Division  of 
Trading  and  Markers.  ))nrsuanl  to  dologalod 
aulliority. 

Kevin  M.  O’Neill, 

Dt'pitly  Scewtary. 

H'R  Doc.  20i:t-():i.''i<)4  M1(!iI  2-.'')-i:t:  »:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  500-1] 

Americas  Energy  Company — AECo; 
Order  of  Suspension  of  Trading 

Fcihriiary  4,  2013. 

It  appears  to  the  Sec;uritie.s  and 
Exchange  (Commission  that  there  is  a 
lack  of  current  and  accurate  information 
concerning  the  securities  of  Americas 
Energy  (Company-AECo  (“Amt^ricas”) 
httcause  Americas  has  not  fil(;d  any 
periodic  reports  since  the  period  ended 
September  30.  2011.  Americas  is  a 
Nevada  corporation  based  in  Knoxville. 
Tenne.ssee,  and  its  common  stock  is 
currently  tpioted  on  OTC  Link,  operated 
hv  OT(C  Miirkets  Group,  Inc.,  under  the 
.symbol  AENYQ. 

The  Gommission  is  of  the  opinion  that 
the  public  intere.st  and  the  protection  of 
investors  re(]nire  a  suspension  of  trading 
in  the  .securities  of  Americas. 

Tlwwfove,  it  is  ordtfmd,  ])ursuant  to 
.Section  12(k)  of  the  .Securities  Exchange 
Act  of  1034,  that  trading  in  the 
.securities  of  Americas  is  suspended  for 
the  period  from  0:30  a.m.  E.ST  on 
February  4,  2013,  through  11:50  p.m. 
E.ST  on  Fehruarv  15.  2013. 


lly  dm  Gommission. 

)ill  M.  Pelorson, 

Assisldiit  Sacralarv. 

If'K  Ooc.  2()i:)-()27,'‘)2  Fildd  2-4-1:!;  4:1.S  i)m| 
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DEPARTMENT  OF  STATE 

[Public  Notice  8176] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations:  “Henri 
Labrouste:  Structure  Brought  to  Light” 

summary:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  ve.sted  in  me  by  the  Act  of 
G!;tober  10,  1005  (70  .Stat.  085;  22  U.S.G. 
2450),  Executive  Order  12047  of  March 
27,  1078,  the  F'oreign  Affairs  Reform  and 
Re.structuring  Act  of  1008  (112  .Stat. 

2081,  t;t  seq.:  22  D.S.G.  0501  note,  et 
.se(/.).  Delegation  of  Authority  No.  234  of 
October  1,  105)0,  and  Delegation  of 
Authority  No.  230-3  of  Augu.st  28.  2000, 

1  herehv  detmiuine  that  the  objects  to  he 
included  in  the  exhibition  “Henri 
Labrouste:  .Structure  Brought  to  Life,” 
imjKirted  from  abroad  for  temporarv 
exhibition  within  the  United  .States,  are 
of  cultural  significance.  The  objects  are 
im])orted  pursuant  to  loan  agreements 
with  the  foreign  owners  or  custodians. 

I  also  determine  that  the  exhibition  or 
display  of  the  exhibit  objects  at  the 
Museum  of  Modern  Art.  New  York,  New 
York,  from  on  or  about  March  10,  2013, 
until  on  or  about  June  24,  2013.  and  at 
po.ssihle  additional  exhibitions  or 
venues  yet  to  he  determined,  is  in  the 
national  intere.st.  1  have  ordered  that 
Public  Notice  of  the.se  Determinations 
he  published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  informatiou,  including  a  list  of 
the  exhibit  objei:t.s,  contact  Paul  W. 
Manning,  Attorney-Advi.ser.  Office  of 
the  Legal  Advi.ser,  II..S.  Department  of 
State  (telephone:  202-032-0400).  The 
mailing  address  is  II. .S.  De|)artment  of 
.State,  .SA-5,  L/PD,  Fifth  Floor  (.Suite 
5H03),  Washiugtou,  DG  20522-0505. 

Datcui:  |amiary  30.  2013. 

Ann  Slock, 

Assistant  Socrctarv.  linraan  of  educational 
and  (hdtiind  Affairs.  Department  of  State. 

II  K  Ooc.  2()i:!-()2()KO  Filod  2-.S-1:!:  «:45  am) 
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DEPARTMENT  OF  STATE 

[Public  Notice  8177] 

Culturally  Significant  Object  Imported 
for  Exhibition  Determinations: 
“Vermeer’s  Woman  in  Blue  Reading  a 
Letter” 

summary:  Notice  is  herehv  given  of  the 
following  determinations:  Pursuant  to 
the  aiithoritv  ve.sted  in  me  bv  the  Act  of 
October  10. 1005  (70  .Stat.  085;  22  U.S.G. 
2450),  Executive  Order  12047  of  March 
27,  1078,  the  Foreign  Affairs  Reform  and 
Re.structuring  Act  of  1008  (112  .Stat. 
2081,  et  snq.:  22  U.S.G.  0501  note,  et 
snq.),  Delegation  of  Aiithoritv  No.  234  of 
October  1.  1000.  and  Delegation  of 
Authority  No.  230-3  of  August  28,  2000, 
1  hereby  determiue  that  the  object  to  he 
included  in  the  exhibition  “Vermeer's 
Woman  in  Blue  Reading  a  Letter,” 
imported  from  abroad  for  temporary 
exhibition  within  the  United  .States,  is 
of  cultural  significance.  The  object  is 
imported  pursuant  to  a  loan  agreement 
with  the  foreign  owner  or  custodian.  1 
also  determine  that  the  exhibition  or 
display  of  the  exhibit  object  at  the  ). 

Paul  Getty  Museum,  Los  Angeles, 
Galifornia.  from  on  or  about  February 
15.  2013.  until  on  or  about  March  31, 
2013,  and  at  jio.ssible  additional 
exhibitions  or  venues  vet  to  he 
determined,  is  in  the  national  intere.st. 

1  have  ordered  that  Public  Notice  of 
the.se  Determinations  he  jnihlished  in 
the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a 
descrijition  of  the  exhibit  object,  contact 
Paul  \V.  Manning.  Attorney-yXdvi.ser, 
Office  of  the  Legal  Adviser,  U..S. 
Dejiartment  of  .State  (telephone;  202- 
032-0409).  The  mailing  address  is  U..S. 
Department  of  .State,  .SA-5,  L/PD,  Fifth 
Floor  (.Suite  5H03).  W^ashington.  DG 
20522-0505. 

Dated:  January  30.  2013. 

Ann  Stock. 

Assistant  Secretary.  Bureau  of  educational 
and  Cultural  Affairs.  Department  ofSt(de. 
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DEPARTMENT  OF  STATE 

[Public  Notice  8179] 

Shipping  Coordinating  Committee; 
Notice  of  Committee  Meeting 

The  .SJiijijiing  Goordinating 
(Committee  (.SHG)  will  conduct  an  open 
meeting  at  12:30  p.m.  on  Monday 
February  25,  2013.  in  Room  .5-1224  of 
the  United  .States  Goa.st  Cuiard 
Headquarters  Building,  2100  Second 
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.Stiuel  S\Y..  Washington.  DC  20.593- 
0001.  Tliis  is  a  revision  to  an  earlier 
notice  (Pul)lic  Notice  8148)  .scheduling 
the  meeting  on  Wednesday.  Fehrnarv 
27.  2013.  The  primary  purpo.se  ol  the 
meeting  is  to  prepare  for  the  twenty-first 
session  of  the  Int(;rnational  Maritime 
Oi'ganization’s  (IMO)  fdag  .State 
lm])lem(mtation  .Siih-{;ommitt(!e  to  he 
Indd  at  the  IMO  Headcpiarlers.  London, 
iuigland.  United  Kingdom.  March  4-8. 
2013. 

Th(!  matters  to  he  considered  include: 
Adoj)tion  of  the  agenda. 

Decisions  of  other  IMO  bodies. 
Re.s])on.sihilities  of  {governments  and 
measures  to  encourage  flag  .State 
compliance; 

Mandatory  reports  under  International 
("onvention  for  the  Prevention  of 
Pollution  from  .Shijjs.  1973,  as 
modified  fiv  the  Protocol  of  1978 
(MARPOL  >3/78): 

(’.asualty  .statistics  and  investigatif)ns; 
Harmonization  of  port  .State  control 
activities: 

Port  .State  Clontrol  (PSC)  Chddelines  on 
.seafarers’  hours  of  rest  and  P.S(] 
guidelines  in  ndation  to  tin;  MaritiiiK! 
I.ahonr  Convention.  2()()(j; 

D(!velopment  of  guidelines  on  port  .State 
control  under  the  2004  Ilallast  Water 
Management  (HWM)  {Convention; 
{Comprehensive  analysis  of  difficulties 
encountenul  in  the  imj)lementation  of 
1M{)  instruments: 

Review  of  tin;  .Survey  {Cuidelines  under 
the  Harmonized  .System  of  .Survey  and 
{Certification  (HS.SfC)  and  the  annexes 
to  the  {Code  for  the  lmj)lem(intation  of 
Mandatory  1M{)  Instruments: 
{Consideration  of  International 

As.sociation  of  Classification  .Societies 
(lAC.S)  unified  interpretations; 
Measun;s  to  protect  the  safety  of  })(5r.sons 
rescued  at  sea. 

Illegal  unregulated  and  unreported 
(Hill)  fishing  and  related  matters. 
Review  of  gemjral  cargo  shi])  .safety. 
liClet;tion  of  {Chairman  and  Vice- 
{ Chairman  for  2014. 

Any  other  business. 

Members  of  the  public  may  attend 
this  meeting  u|)  to  the  seating  ca])acitv 
of  the  room,  'f’o  facilitate  the  building 
.s(*curity  pr(K;ess.  and  to  recpiest 
rea.sonahh!  accommodation,  those  who 
|)lan  to  attend  should  contact  the 
meeting  coordinator,  Mr.  F.). 

'l’(;rminella,  hv  email  at 
Em(iniwI.J.T(nmin(‘ll(i}r@us(:(^.n}il:  by 
phone  at  (202)  372-1239;  or  in  writing 
at  {Commandant  ({CC-{CVC).  II. .S.  {Coast 
{Cuard  Head(|uarters.  2100  2nd  .Street. 
.SW  .ST{)P  7.581.  Washington,  fXC  20593- 
7581.  Recjue.sts  should  be  made  no  later 
than  Fcihruary  19.  2013.  Requests  made 
after  this  date  might  not  he  able  to  he 


accommodated.  Plea.se  note  that  dm;  to 
s(;curity  considerations,  two  valid, 
government  issued  photo  ichaitifications 
must  1)(;  pre,sent(;d  to  gain  (;ntranc(;  to 
the  H(;ad(iuarter.s  building.  Lhe 
Head(|uarter.s  building  is  accessible;  hv 
taxi  and  |)rivat(;ly  owned  conv(;yanc(; 
(public  transportation  is  not  gen(;rally 
available),  how(;ver.  |)arking  in  the 
vicinity  of  tin;  building  is  exlr(;m(;ly 
limited.  Additional  information 
regarding  this  and  othi;r  1M{)  .SH{C 
public  meetings  mav  hi;  found  at: 
\\’\\’\v.us(:g.niil/inu). 

niil(;<l:)inniarv  31.  20i:t. 

Brian  K(il)instMi. 

Excciiliw  Sucivlary.  Shipping  (Axmliiuiliny 
(iomniHlao,  Daparinunil  of  Slala  . 
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DEPARTMENT  OF  STATE 

[Public  Notice  8178] 

Advisory  Committee  on  International 
Postal  and  Delivery  Services 

AGENCY:  Deiiarlment  of  .State. 

ACTION:  Notice;  FAfCA  {Committee 
m(;(;ting  announc(;ment. 

SUMMARY:  As  r(;(]uired  by  the  l‘’(;deral 
Advisory  {Committee  Act,  Public  l.aw 
92-483.  the;  D(;parlment  of  .State  giv(;s 
notice  of  a  meiiting  of  the  Advisory 
{Committ(;e  on  International  I’ostal  and 
D(;fiverv  .Services.  'Lhis  {Committee  has 
he(;n  formed  in  fulfillment  of  the 
])rovisions  of  the  2(){)8  Postal 
Accountability  and  Fnhanc(;ment  Act 
(Pill).  L.  109—435)  and  in  accordant:!; 
with  the  F(;deral  Advi.sory  {Committet; 
Ai;t. 

Date  and  '/'/mt;;  The  meeting  will  he 
held  on  Wednesday,  March  8,  from 
1  ():()()  a.m.  to  12:00  j).m. 

lAHXition:  The  American  Institute  of 
Architects,  Board  Room.  1735  New  York 
Avenue  NW.,  Wa.shington.  DfC  20008. 

Piil)lic  input:  Any  member  of  the 
public  interested  in  jiroviding  jmhlic 
input  to  the  meeting  should  contact  Ms. 
Helen  CCrove,  whose  contact  information 
is  listed  under  for  further  infonnation 
sectitm  of  this  notice.  Each  individual 
jiroviiling  oral  input  is  r(;(jue.sted  to 
limit  his  or  her  comm(;nts  to  fivt; 
minutes.  R(;(jue.sts  to  fit;  add(;d  to  the 
s])eak(;r  fist  must  fit;  ret.eived  in  writing 
(letter,  email  or  fax)  prior  to  the  close  of 
husine.ss  on  March  1, 2013;  written 
comments  from  members  of  the  public 
for  distribution  at  this  meeting  must 
reach  Ms.  {Crove  by  letter,  email  or  fax 
hv  this  .same  date.  A  m(;mb(;r  of  the 
public  retiuesting  reasonable 
at:commodation  shoultl  make  the 
request  to  Ms.  {Crove  by  that  same  date. 


Meetiuo  (i^eudo:  The  agenda  of  I  lit; 
meeting  will  include  a  review  of  tin; 
major  propo.sals  and  is.siies  to  fit; 
consider(;d  by  the  April  Postal 
()])eralions  {Council  nu;eting  in  B(;rn. 
.Switzerland,  and  other  subjects  relat(;d 
to  international  postal  and  delivery 
services  of  interest  to  Advisory 
{Committee  m(;ml)(;rs  and  tht;  public. 

For  lurlher  informalion,  ph;ase 
contact  Ms.  Helen  {Crove  of  the  {)ffit;e  of 
{Clohal  .Systems  (1{)/{C.S),  Bureau  of 
Int(;rnalional  {Irganization  Affairs.  II. .S. 
Deiiartinent  of  State,  at  (202)  847-1044 
or  by  email  at 

CiroveU/\@st(ite  .gov  .luailto: 

Dat(!(l:  laiuiarv  30.  2013. 

Rol)i;rt  Downes, 

Desigiuilcd  Federal  Officer.  DepaiimenI  of 
State. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Environmental  Impact  Statement: 
Theodore  Francis  Green  Airport, 
Warwick,  Rl 

AGENCY:  F(;deral  Aviation 
Administration  (l'’AA),  D{)T. 

ACTION:  Notice  of  availability. 


SUMMARY:  'I'lie  FAA  is  i.ssuing  this  notice 
to  advise  tlu;  puhlit:  that  a  Record  of 
D(;ci.sion  (ROD),  nisulting  from  an 
Environmental  Inqiat:!  .Statement  (ELS) 
Re-evaluation  has  been  ])ri;pared  for 
Theodore  Francis  Green  Airport. 
Warwick,  Rhode  Island. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Doucette.  Environmental 
Program  Manager,  Federal  Aviation 
Admini.stration  New  England,  12  New 
England  Executivt;  Park.  Burlington  MA 
01803.  Telephone  (781)  238-7813. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  i.ssued  a  R{)D  regarding  airjKirt 
imiirovements  at  'fheodore  Francis 
{Cretin  Air|)t)rt.  Warwit:k,  Rhtitle  Islantl. 
'fhe  R{)D  tlot:unit;nts  the  final  Agt;nt;v 
tlet:isit)ns  regartling  tht;  prtijitisetl 
projt;t:ts  as  tlt;st:riht;tl  anti  analvztitl  in 
the  ELS  Rt;-t;valuation.  Tht;  R{)D  is 
available  for  review  tluring  ntninal 
business  litiurs  at  the  fblltiwing 
lof.ations:  FAA  New  Englantl  Regitm, 
Airports  Division.  18  New  Englantl 
l‘Cxt;t:utivt;  Park.  Burlington  MA. 
Telejilitme  (781)  238-7813  anti  at  RlAfC 
offit;t;s,  T.F.Green  Airport.  2000  Post 
Rtl.,  Warwit:k  RL 
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Issiuui  on:  Jcimiary  25,  2013. 

Mary  Walsh, 

Manciff^r,  Airports  Division. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Fifteenth  Meeting:  RTCA  Special 
Committee  217 — Aeronautical 
Databases  Joint  with  EUROCAE  WG- 
44 — Aeronautical  Databases 

AGENCY:  Federal  Aviation 
Administration  (FAA),  II.S.  Department 
of  Transjiortation  (DOT). 

ACTION:  Notice  of  RTCA  Special 
Committee  217 — Aeronautical  Databases 
Joint  with  FDROCAE  \VC-44— 
Aeronautical  Databases. 


SUMMARY:  The  FAA  is  i.ssning  this  notice 
to  advise  the  puhlic  of  a  meeting  of 
RTCA  Special  (Committee  217 — 
Aeronautical  Databases  being  held 
jointly  with  FIJROCAF  \VC— 44 — 
Aeronautical  Databases. 

DATES:  The  meeting  will  he  held 
February  2.5  through  March  1,  2013, 
from  !):()()  a.m.  to  5:00  p.m. 

ADDRESSES:  I’lie  meeting  will  be  held  at 
Furocontrol  Headciuarters,  Rue  de  la 
Fusee,  tlO  1130,  Bru.ssels  (Haren), 
Belgium. 

FOR  FURTHER  INFORMATION  CONTACT:  I'lie 
RT(W  Secretariat.  1150  IHth  Street  NW.. 
Suite  010,  Washington.  DC.  20030,  or  hv 
telejihone  at  (202)  83.3-‘)330.  fax  at  (202) 
833-0434,  or  IVeb  site  at  http:// 
ww'w.rtcd.org. 

SUPPLEMENTARY  INFORMATION:  Fursuant 
to  section  10(a)  (2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  02- 
403,  5  IJ..S.C.,  A])]!.),  notice  is  hereby 
given  for  a  meeting  of  RTCA  Special 
(iommittee  217 — Aeronautical  Databases 
held  jointly  with  EUROCAE  \VC-44 — 
Aeronautical  Databases.  The  agenda  will 
include  the  following: 

Monday,  February  25 — Opening 
Plenary  Session 

•  (io-Chairmen’s  remarks  and 

introductions 

Introduction  of  new  RTf’.A  Program 
Dir(;ctor 

•  Hou.sekee])ing 

•  A])jn'ove  minutes  from  14th  meeting 

•  Review  and  ajiprove  meeting  agenda 

for  15th  meeting 

•  Schedule  and  working  arrangements 

for  the  week 

•  Closing  Plenary  Schedule 


Monday  thru  Thursday,  February  25  to 
28 — Working  Croup  Sessions 

Working  Group  Ono  (WGl) — D()-2()()A/ 
I/D-7() — Stopluino  Duhot 

•  Review  of  VVC44/.SC21  7  ToR  and 

discussion  of  the  scojie  of  WCl 

•  (Current  ED7(j/D()2()()A 

Overview  of  the  standard 
Review  of  the  current  version  as.sets 
and  identified  shortcomings 

•  Other  related  standards  and  initiatives 

ic:ao 

FAA 

Ell  SES  (El  173/201 0  a.k.a.  ADQl, 
ADQ2) 

Other  EIJR0C:AE/RTCA  standards 

•  Review  of  ED70  change  .scoping 

Initial  European  .scoping  exercise 
US  review  and  comments 
Further  inputs 
Conclusions 

•  Organization  of  the  updating  effort. 

working  arrangements,  and 
imiilementation 

Working  Group  Two  (WG2}— 00-272/ 
DO-27(i/D()-2t)  1  — John  Kctston 

•  Action  Item  Review 

•  Highest  Prioritv  Updates  (as 
documented  in  Salt  Lake  City 
Meeting) 

U])date  A.SRN  for  De-Icing  Areas, 
Aprons  and  Parking  Areas,  DO-272 
Format  for  (iapture  Rules  and 
Ceometric  Constraints,  DO-272  and 
DO-270 

Use  of  “location"  in  feature  and 
attribute  names.  DO-272  and  DO- 
270,  impact  on  DO-291 
Investigate  reformatting  130-291  for 
two  parts.  Airport  Mapping  and 
Terrain/Ob.stacle 
Recjuirements  for  Low  Visibility 
Taxi  Routes,  DO-272 
Re(|uirement.s  for  Preferred  Taxi 
Routes,  DO-272 

Resolve  Painted  Centerline  feature. 
DO-272 

Resolve  Bridge  Point  data  capture, 
DO-272 

Addre.ss  Airjiort  Information  in 
Textual  Format  (ALfF).  DO-272 
Update  Taxiway  Feature  Attributes 
(intersections),  130-272 
Requirements  for  Markings,  e.g. 
Apron  Entry,  13(3-272 
Recpiirements  for  Runway  Feature 
Attribut(!s  related  to  surface 
conditions,  e.g.  rubber  on  runwav, 
13(3-272 

Re(|uirements,  directionality  of 
hold  ])ositions,  13(3-272 
ATC  Recjuirements  for  use  of 
ASRN,  13(3-272 

Re(iuirements  for  supporting  D- 
N(3TAM.  13(3-272 
Retpurements  for  Runway 
Intersection  when  more  than  two. 


13(3-272 

•  Update  on  Activitie.s — ARINC  81(), 

13(3-272  and  D(3-27() 

Friday,  March  1 — Closing  Plenary 
session 

•  Presentation  of  WCl  and  \VTI2 

conclusions 

•  Pro|)o.sed  way  forward 

•  Working  arrangements  for  remaining 

work 

•  Review  of  action  items 

•  Next  meetings,  dates  and  locations 

•  Any  other  business 

•  Adjourn 

Attendance  is  o])en  to  the  interested 
puhlic  hut  limited  to  space  availahilitv. 
\Vith  the  approval  of  the  chairman, 
members  of  the  puhlic  may  present  oral 
.statements  at  the  meeting.  Persons 
wishing  to  jiresent  statements  or  obtain 
information  should  contact  the  person 
li.sted  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  puhlic 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington.  DC.  on  |anuarv  30. 
2013. 

Paige  L.  Williams. 

ManogonwnI  Analyst,  linsinoss  Opinations 
Group.  Ai\G-A  12.  Tvdorul  Aviation 
Administration. 

U  K  Doe.  2()i:i-()25!)«  I'iled  2-.5-i:i:  8:45  ain| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Twelfth  Meeting:  RTCA  Special 
Committee  222,  Inmarsat  AMS(R)S 

agency:  Federal  Aviation 
Admini.stralion  (FAA).  II.S.  Dcqiartment 
of  Transportation  (D(3T). 

ACTION:  Meeting  Notice  of  RTCA  Sjiecial 
Committee  222.  Inmarsat  AMS(R)S. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  puhlic  of  the  twelfth 
meeting  of  the  RTCA  .Sjiecial  Committee 
222,  Inmarsat  AMS(R)S. 

DATES:  The  meeting  will  he  held 
I’ehruary  20,  2013.  from  1:00  p.m. — 4:00 
p.m. 

ADDRESSES:  The  meeting  will  he  held  at 
the  RTCA  Headijuarters,  1150  18th 
.Street  NW.,  .Suite  910,  Washington  DC 
20030. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
RTCA  Secretarial.  1150  18th  Street  NW., 
.Suite  910,  Washington,  DC,  20030.  or  bv 
lelejihone  at  (202)  330-0002/(202)  833- 
9339,  fax  (202)  833-9434,  or  Web  site  at 
htlp://www.rtc(i.org.  In  addition. 

Jennifer  Iversen  may  be  contacted 
directly  at  email:  iivorsHn@rt(:(i.org. 
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SUPPLEMENTARY  INFORMATION:  I’ursuant 
to  section  l()(a)(2)  of  the  Federal 
Advisory  (^oinmittei!  Act  (Fill),  b.  02- 
41)3.  .5  II..S.C..  App.).  notice  is  hereby 
given  for  a  meeting  of  .Special 
Committee  222.  Tlie  agenda  will  include 
the  following: 

February  01,  2013 

•  (Ireetings  &  Attendance. 

•  Review  summary  of  1  llh  Flenarv 
(November  2012)  meeting. 

•  Finalize  comment  resolution  for 
new  D()-x.\x.  Mininnini  Avialion  Svst(^ni 
Pcrfornuinca  Standard  for  AMSIIilS 
Data  and  Voica  (Anniuanications 
Snpporting  Hoqnirad  (Jonnnnnications 
Parformance  (liCP)  and  ivqnirad 
siirvaillance  parforinance  (PSP)  in 
Procadnral  /\ irspaco. 

•  .Status,  update  and  review  of  .S.SH- 
specific  material  for  DO  2()2A. 

•  Other  items  as  appropriate. 

•  Review  action  items  from  11th 
Flenary. 

•  .Schedule  13th  Flenarv. 

•  Adjourn. 

Attendance  is  open  to  the  interested 
l)ul)lic  hut  limited  to  si)ace  availability. 
\Vith  the  ap])roval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Fersons 
wishing  to  pre.sent  statements  or  obtain 
information  should  contact  the  per.son 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  ill  Washingleii.  IXAin  Ilecenilier  14. 
2012. 

Pciige  Williams. 

.\/(i/i()”e/jie/W  Analyst,  linsiiwss  Opvralions 
Ciranp.  Xrxtdnn.  M(ina<’(‘nwnl  Si-rvicns. 
Fndnnil  Avialion  Adininisiralion. 

II  K  Doc.  2()13-ll2.')(l(.  l  iliul  2-.")-i:i;  K:4.")  anil 
BILLING  CODE  491Q-13-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Noise  Exposure  Map  Notice;  Receipt  of 
Noise  Compatibility  Program  and 
Request  for  Review:  Tweed  New  Haven 
Regional  Airport,  New  Haven,  CT 

agency:  Federal  Aviation 
Administration.  DOT. 
action:  Notice. 

SUMMARY:  The  Federal  Aviation 
Admini.stration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maj)  for  Tweed  New  Haven  Regional 
Airjiort.  as  submitted  by  the  Tweed  New 
Haven  Airport  Authority  under  the 
provisions  of  Title  1  of  the  Aviation 
.Safety  and  Noi.se  Abatement  Act  of  lt)79 


(Fill).  L.  ‘K)-lt)3)  and  14  OFR  Fart  1.50. 
is  in  compliance  with  a])])licahle 
requirements.  The  f’AA  also  announces 
that  it  is  reviewing  a  propo.sed  noi.se 
conqiatihility  program  that  was 
submitted  for  Tweed  New  Haven 
Regional  Airport  under  Fart  150  in 
conjunction  with  the  noise  exposine 
map.  and  that  this  piogram  will  he 
approved  or  disapproved  on  or  before 
May  25.  2013. 

DATES:  Hffactiva  DatoPVhv.  effective  date 
of  the  FAA's  determination  on  the  noi.se 
exposure  map  and  of  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  November  20. 
2012.  The  public  comment  ])eriod  ends 
on  March  20,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Doucette.  Federal  Avialion 
Admini.stration.  New  England  Region. 
Aiiports  Division.  ANE-000.  12  New 
England  Executive  Fark.  Burlington  MA 
01803. 

(Comments  on  the  ])ropo.sed  noise 
conqiatihility  program  should  al.so  he 
submitted  to  the  above  office. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exiiosiu'e  maj)  submitted 
for  Tweed  New  Haven  Regional  Airjiort 
is  in  conqiliance  with  ajijilicahle 
reijuirements  of  Fart  150.  effective 
November  20,  2012.  Further.  F.AA  is 
reviewing  a  jirojiosed  noise 
conijiatihility  jirogram  for  that  airjiort 
which  will  he  ajijiroved  or  disajijiroved 
on  or  before  May  25,  2013.  This  notice 
al.so  announces  the  availability  of  this 
jirogram  for  jiuhlic  review  and 
comment. 

Under  Section  103  of  Title  1  of  the 
Aviation  Safety  and  Noi.se  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airjioit  ojierator  mav 
submit  to  the  FAA  a  noise  exjiosure 
maj)  which  meets  ajjjilicahle  regulations 
ami  which  dejiicts  non  coiujiatible  land 
uses  as  of  the  date  of  submission  of  such 
maj),  a  descrijition  of  jirojected  aircraft 
ojierations,  and  the  ways  in  which  such 
ojierations  will  affect  such  maj).  The  Act 
reijuires  such  maj)  to  he  develojied  in 
consultation  with  interested  and 
affected  jiarties  in  the  local  community, 
government  agencies,  and  jiersons  using 
the  airjiort.  An  airjKirt  ojierator  who  has 
submitted  a  noise  exjiosure  inaji  that  is 
found  by  FAA  to  he  in  conijiliance  with 
the  lecjuirements  of  Federal  y\viation 
Regulation  (FAR)  Fart  150,  jiromiilgated 
jiursuant  to  Title  1  of  the  Act,  may 
suhmit  a  noi.se  conijiatihility  jirogram 
for  I’AA  ajijiroval  which  .sets  forth  the 
measures  the  ojierator  has  taken,  or 
jirojioses,  for  the  introduction  of 
additional  non-com jiatilile  uses. 


The  Tweed  New  Haven  Airjiort 
Authority  .submitted  to  the  FAA,  on 
November  20,  2012.  a  noi.se  exjiosure 
maj),  descri  jit  ions,  and  other 
documentation  that  were  jiroduced 
during  the  Airjiort  Noi.se  Uonijiatihilitv 
Flanning  (Fart  150)  study  at  'Tweed  New 
Haven  Regionai  Airjiort  from  julv  2011 
to  November  2012.  It  was  reijue.sled  that 
the  FAA  review  this  material  as  the 
noise  exjiosure  maji,  as  described  in 
Section  103  (a)(1)  of  the  Act,  and  that 
the  noise  mitigation  measures,  to  he 
inqilemented  jointly  by  the  airjiort  and 
surrounding  communities,  he  ajijiroved 
as  a  noise  conijiatihility  jirogram  under 
Section  104(1))  of  the  Act. 

'The  FAA  has  conqileted  its  review  of 
the  noi.se  exjiosure  inajis  and  related 
descrijitions  sulimitted  by  'Tweed  New 
Haven  Airjiort  Authority.  The  sjiecific 
majis  under  consideration  were; 

Figure  1:  Existing  (2012)  Baseline  Noi.se 

Exjiosure  Maji,  jiage  xix. 

I’igure  2:  Future  (2017)  Baseline  Noi.se 

Exjiosure  Maji,  jiage  xx. 

'The  FAA  has  determined  that  the 
majis  for  'Tweed  New  Haven  Regional 
Airjiort  are  in  conqiliance  with 
ajijilicahle  reijuirements.  'This 
determination  is  effective  on  November 
20,  2012. 

FAA’s  determination  on  an  airjiort 
ojieralor's  noi.se  exjiosure  majis  is 
limited  to  a  finding  that  the  nuqis  were 
develojied  in  accordance  with  the 
jirocedures  contained  in  Ajijiendix  A  of 
FAR  Fart  150.  Such  determination  does 
not  con.stitute  apjiroval  of  the 
ajijilicant’s  data,  information  or  jilans, 
or  a  commitment  to  ajijirove  a  noi.se 
conijiatihility  jirogram  or  to  fund  the 
inijilementation  of  that  jirogram.  If 
questions  arise  concerning  the  jirecise 
relationshiji  of  sjiecific  jirojierties  to 
noi.se  exjiosure  contours  dejiicted  on  a 
noise  exjiosure  map  submitted  under 
Section  193  of  the  Act,  it  should  be 
noted  that  the  FAA  is  not  involved  in 
any  way  in  determining  the  relative 
locations  of  .sjiecific  jirojierties  with 
regard  to  the  dejiicted  noi.se  contours,  or 
in  interjireting  the  noise  exjiosure  maji 
to  resolve  questions  concerning,  for 
exanijile,  which  jirojierties  .should  he 
covered  by  the  jirovisions  of  Section  107 
of  the  Act.  'These  functions  are 
in.sejiaralile  from  the  ultimate  land  u.se 
control  and  jilanning  resjionsihilities  of 
local  government.  'These  local 
resjionsihilities  are  not  changed  in  any 
way  under  Fart  150  or  through  FAA's 
review  of  a  noise  exjiosure  maji. 
'Therefore,  the  resjionsiliility  for  the 
detailed  overlaying  of  noi.se  exjiosure 
contours  onto  the  maji  dejiicting 
jirojierties  on  the  surface  rests 
exclusively  with  the  airjiort  ojierator 
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that  sul)niitt(!d  the  map,  or  with  those 
])iil)li(:  agencies  ami  ])lanning  agencies 
witli  vvhicli  consultation  is  re(|nir(ul 
under  .Section  103  of  tlie  Act.  'I'he  FAA 
has  relied  on  the  certification  hv  the 
air])ort  operator,  under  .Section  1.50.21 
of  f’AR  i’art  150,  that  the  statutorily 
r(!(jnired  consultation  has  been 
accom])li.shed. 

The  f’AA  has  formally  received  the 
noi.se  compatibility  program  for  Tweed 
New  Haven  Regional  Airport,  ahso 
effective  on  November  20,  2012. 
I’ndiniinary  review  of  the  submitted 
material  indicates  that  it  conforms  to  the 
re(]uirements  for  the  submittal  of  noise 
compatibility  ]n'ograms.  but  that  further 
review  will  be  necessary  prior  to 
a|)])roval  or  disa]3j)roval  of  the  ])rogram. 
The  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be 
com])leted  on  or  before  May  25.  2013. 
The  FAA’s  detailed  evaluation  will  be 
conducted  under  the  ])rovisions  of  14 
CFR  Fart  150,  Section  150.33.  The 
juimarv  considerations  in  the 
evaluation  ])roce,ss  are  wh(;ther  the 
propo.setl  measures  may  reduce  the  level 
of  aviation  safetv.  create  an  undiu; 
burden  on  interstate  or  foreign 
commerce,  or  he  reasonably  consistent 
with  obtaining  the  goal  of  reducing 
existing  non  com])atihle  land  uses  and 
prcwenting  the  introduction  of 
additional  non-compatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  pro])o.sed  program  with 
.sjjecific  reference  to  these  factors.  All 
comimmts,  other  than  tho.se  ])roperly 
addressed  to  local  land  use  authorities, 
will  he  con.sidered  by  the  h’AA  to  the 
extent  practicable,  (ioi)ies  of  the  noise 
ex])osure  map,  the  FAA’s  evaluation  of 
the  map,  and  the  proposed  noise 
com])atibility  program  are  available  for 
examination  at  the  following  locations: 

'rweed  N(!W  Haven  R(!gional  Air])ort, 

New  Haven,  Connecticut 

Federal  Aviation  Administration.  New 

Fngland  Region,  Airports  Division, 


l^irk,  Burlington,  Massachusetts 
01803 

Questions  may  he  directed  to  the 
individual  named  above  under  the 
heading:  FOR  FURTHER  INFORMATION 
CONTACT. 

tssiunl  in  Biiiliiigton.  Massacluisells.  on 
Nov(!inl)(!r  20.  2012. 

Ric:har(l  DDUColte, 

M(tn(ii>(;r,  Environiiwntdl  Programs.  FAA 
Airi)orls  Division,  Now  Fn^lond  liogion. 
|1'K  Doc.  2()i:i-()2(i()l!  Filod  2-.5-i:C  ani| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Opportunity  for  Public 
Comment  on  Surplus  Property  Release 
at  Manchester-Boston  Regional  Airport 
in  Manchester,  NH 

agency:  Federal  Aviation 
Administration  (f’AA),  DOT. 

ACTION:  Request  for  Fnblic  Comments. 


SUMMARY:  Under  the  ])rovisions  of  Title 
49,  U.S.C.  .Section  47153(d),  notice  is 
being  given  that  the  FAA  is  considering 
a  nujiiest  from  Manchester-Boston 
Regional  Airport  in  Manchester,  NH  to 
waive  the  sur|)lus  property 
requirements  for  a])])roximately  19  acres 
of  airport  ])roperty  located  at 
Manchester-Boston  Regional  Airport  in 
Manche.ster,  NH.  The  subject  parcels 
have  been  uscul  for  non-aeronaut  ical 
j)nr])oses  for  over  30  years  imd(;r 
temporary  relief  of  surplus  property 
recpiirements.  It  has  been  determined 
through  .study  and  ma.ster  ])lanning  that 
the  subject  ])arcels  will  not  be  neiuled 
for  aeronautical  ])m']K)ses  as  they  are  not 
contiguous  to  the  aiiqiort  |)ro|)er.  Full 
and  permanent  relief  of  the  surplus 
])roperty  r(!(|uirements  on  these  specific 
])arc(!ls  will  allow  the  air])ort  and  its 
tenants  on  these  parcels  to  mak(!  the 
neces.sarv  and  aviation-com|)atil)le 
improvements  to  the  parcels.  All 
revenues  through  the  leasing  of  the 
parcels  will  continue  to  he  subject  to  the 
P'AAs  revenue-use  |)olicy  and  dedicatiul 
to  the  maintenance  and  operation  of  the 
Manchester-Boston  Regional  Air|)ort. 

DATES:  Comments  must  be  received  on 
or  before  March  8.  2013. 

ADDRESSES:  .Send  comments  on  this 
document  to  Mr.  Barry  J.  Hammer  at  the 
Federal  Aviation  Administration,  12 
New  England  Executive  l^ark, 
Burlington,  Massachusetts  01803, 
Telephone  781-238-7025. 

FOR  FURTHER  INFORMATION  CONTACT: 

Documents  are  available  for  review  by 
appointment  by  contacting  Mr.  David 
Bush,  Telephone  003— 024-()539  or  hv 
contacting  Mr.  Barrv  |.  Hammer,  Federal 
Aviation  Administration.  10  New 
England  Executive  Park,  Burlington, 
Massachu.setts.  Telephom;  781—238— 
7025. 

Issiuul  ill  ttiirlinglon,  Massacluisells  on 
laiuiarv  2(1.  201 
Mary  T.  Walsh, 

Mnnof’cr.  Air[)orls  Division.  Now Fn}>l(in(l 
lloiiion. 

|FK  Doc.  2(n:i-(12.'')()il  Filed  2-.')-i:i:  8:4,5  :im| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Establishment  of  the  National  Freight 
Network 

AGENCY:  Federal  Highwav 
Administration  (FH\VA),  DOT. 
action:  Notice. 

SUMMARY:  This  notice  defines  the 
planned  jirocess  for  the  designation  of 
the  national  freight  network  as  retpiired 
by  .Section  1115  of  the  Moving  Ahead 
for  Progress  in  the  21.st  Century  Act 
(MAP-21).  This  notice  defines  the 
process  for  the  initial  designation  of  the 
primary  freight  network,  the  designation 
of  additional  miles  critical  to  future 
efficient  movement  of  goods  on  the 
primary  freight  network,  and  how  data 
on  the  .State-designated  critical  rural 
freight  corridors  will  he  collected. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
(luestions  about  the  program  discus.sed 
herein,  contact  Ed  .Strocko,  FHWA 
Office  of  Freight  Management  and 
Operations,  (202)  3()(i-2997,  or  via  email 
at  o(}.stro(:ko@d()t.g()v.  For  legal 
(luestions.  please  contact  Michael 
Harkins.  FHWA  Office  of  the  Chief 
Counsel.  (202)  30(i-4928.  or  via  email  at 
XUcIkk;! .n(irkins@(lc)t .gov.  Business 
hours  for  the  FtIWA  are  from  8:00  a.m. 
to  4:30  j).m..  e.t..  Mondav  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

You  may  retrieve  a  co]iy  of  the  notice 
through  the  Federal  eRulemaking  portal 
at:  http://\v\v\v.wgiil(it ions.gov.  The  Web 
site  is  available  24  hours  each  day. 
every  day  of  the  year.  Electronic 
snbmi.ssion  and  retrieval  help  and 
guidelines  are  available  under  the  help 
.section  of  the  Web  site. 

An  electronic  cojiy  of  this  document 
may  also  be  downloaded  from  Office  of 
the  Federal  Register's  home  page  at: 
http://\v\viv.oi  chivos.gov/fodorol_iogi.stor 
and  the  Covernment  Printing  Office's 
Web  page  at:  http:/ /\v\v\v. gpooccoss.gov . 

Background 

Freight  in  America  travels  over  an 
extensive  multimodal  network  of 
highways,  railroads,  waterways, 
j)i])elines,  and  airways.  Freight  moves 
thronghoul  the  United  .States  on  985.()()() 
miles  of  Federal-aid  highwavs.  141 .()()() 
miles  of  railroads,  11, ()()()  miles  of 
inland  waterwavs,  and  1.8  million  miles 
of  pipelines.  There  are  over  19.()()() 
airports  in  the  United  .States,  with 
ajiproximately  540  .serving  commercial 
o|)erations.  and  over  5.000  coastal,  Croat 
Lakes,  and  inland  waterway  facilities 
moving  cargo. 


ANE-800,  18  New  England  Executive 
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A  significant  portion  ot  the  freight 
moved  in  the  United  Stales  travels  on 
mnlti|)le  modes  of  trans])ortation  to 
mach  its  final  destination.  While 
sptjcific  commodities  are  likely  to  use  a 
particnlar  mode  or  .series  of  modes  to  he 
moved,  a  c.omplex  mnltimodal  system  is 
nujuired  to  fnlly  meet  the  growing 
volume  of  hidk  and  high  velocity/high 
value  goods  in  the  United  States.  Fach 
coinjionent  of  the  freight  transj)ortalion 
system  mn.sl  work  in  concert  with  each 
olh(!r  to  meet  the  day-to-day  demands  of 
commerce. 

Sectit)!!  I(i7(c)  of  title  23  United  States 
(A)de  (U.S.C;.).  which  was  eslahlished  in 
Section  111.8  of  MA1’-21.  directs  the 
Secretary  to  establish  a  national  freight 
network  to  assist  States  in  strategically 
directing  resources  toward  imjiroved 
sy.stem  performance  for  efficient 
moveiiKint  of  freight  on  the  highway 
portion  of  the  Nation's  freight 
transportation  system.  This  includes  the 
National  Highway  System,  freight 
intermotlal  connectors,  and 
aerotropolis  '  trans|)ortation  systems. 

Under  23  U..S.(F  l(i7{c).  the  national 
fniight  network  will  consist  of  the 
j)riniary  freight  network,  the  portions  of 
the  Interstatii  Systimi  not  dcisignated  as 
j)art  of  the  j)rimarv  freight  network,  and 
critical  rural  freight  corridors.  The 
designation  of  the  primary  fnught 
network  will  he  ha.sed  on  an  inventorv 
of  national  fnught  volume  conductiKl  hy 
the  Administrator  of  the  lunleral 
Highway  Administration,  in 
consultation  with  .stakcdiolders. 
including  system  u.sers.  transport 
providers,  and  States.  The  primary 
freight  network  will  he  compri.sed  of  not 
im)r(!  than  27.()(K)  centerline  miles  of 
exi.sling  roadways  that  are  most  critical 
to  the  movement  of  freight,  hut  the 
27.000  mile  cap  may  he  increa.sed  hv  an 


additional  3.000  centerline  miles  of 
(ixisting  and  planned  roadways  that  the 
Secr(!tarv  diHuns  critical  to  the  future 
efficiimt  movenumt  of  goods  on  the 
primarv  freight  network. 

The  N1A1’-21  also  (jstahlishes  the 
])olicv  of  tlu!  Unitcul  Stat(is  to  improve 
the  condition  and  performance  of  this 
national  freight  network  to  ensuri?  that 
it  provides  the  foundation  for  the 
United  .States  to  compete  in  the  global 
economy  and  achi(!y(;  the  goals  of  tin; 
national  frcught  policy.  Uonsistent  with 
the  national  freight  ])olicy.  strategies  to 
imj)roy(!  sy.stem  performance  on  the 
national  freight  network  should 
consider  solution  sets  that  effectiyely 
int(!grate  the  entire  freight 
transportation  system,  including  non¬ 
highway  modes  of  freight  transport,  in 
order  to  maximize  the  efficiency  of  the 
national  freight  network. 

Purpose  of  This  Notice 

The  purpose  of  this  notice  is 
thniefold:  (1)  To  proyide  to  stak(!holdi!rs 
the  |)lann(!d  ])roce.ss  and  criteria  for  the 
designation  of  not  more  than  27,()()() 
centerline  miles  for  the;  primary  friiight 
netwc)rk.  (2)  to  de.scrihe  the  ])rinciples 
and  factors  to  lx;  used  for  tlu; 
designation  of  u])  to  3, ()()()  additional 
centerline  miles  critical  to  future 
efficient  moyement  of  goods  on  tlu; 
primary  freight  lUitwork.  and  (3)  to 
(!.stahlish  how  data  for  tlu;  Statc;- 
designated  critical  rural  freight  corridors 
will  h(!  collect(!d. 


Primary  Freight  Network  Designation 

The  d(!signation  of  the  primary  freight 
network  will  he  hasetl  on  ineasunuihle 
and  ohjectiy(!  data,  including:  origins 
and  destinations  of  freight  moyements; 
total  freight  tonnage  and  yalue  of  freight 
moyed  hy  highways:  jjercentage  of 


annual  average  daily  truck  traffic 
(AADTT)  in  the  annual  axauage  daily 
traffic  (AAHT)  on  i)rincipal  arterials; 
AADTT  on  ])rinci])al  arterials:  land  and 
maritime  ports  of  entry:  acce.ss  to  energy 
ex])loratiou.  d(!yeloi)ment,  installation, 
or  production  areas:  po|)ulation  cemteu's; 
and  network  connectiyity.  The  analysis 
will  primarily  use  data  from  the  Fought 
Analysis  Frauunvork  maintained  hy  the 
U..S.  ne])artnu;nt  of  Transportation 
(DOT).  Other  DOT  modal  agencies 
including  the  Federal  Railroad 
Administration.  Maritime 
Administration.  Pipeline  and  Hazardous 
Materials  Safety  Administration. 

Federal  Aviation  Administration,  and 
Bureau  of  Transportation  Statistics  will 
he  consulted  and  other  data  will  h(! 
incori)orated  into  the  analysis.  Multiple 
scenarios  will  he  analyzed  using  various 
weighting  configurations  to  identify  a 
primary  freight  network  of  u])  to  27.000 
c:enterline  miles.  .Such  .sc:enarios  may 
target  a  range  of  tonnage  or  commodity 
values  which  are  transported,  a  range  of 
truck  traffic  volumes,  or  a  range  of 
l)ercentages  of  truck  traffic  on  |)rinci])al 
arterials.  Sc(!narios  will  akso  analyze: 
ranges  of  service  and  access  to 
significant  ]){)rts  of  entry/exit  for 
international  trade;  access  to  emu’gy 
areas:  access  to  popnlation  centers:  and 
network  connectivity  that  includes 
multimodal  as])(;cts  of  the  freight 
trans])ortation  system,  such  as  rail  lines 
])arallel  to  |)rincipal  arterials  that  carry 
trailer-on-flatcar,  container-on-llatcar. 
and  donhlestack  ])ayloads  of  typically 
high-valne.  time-sensitive  cargo,  and 
rail  lines  and  waterways  that  carry 
significant  hnlk  cargo. 

The  following  table  denotes  the 
factors,  data  sources,  and  i)arameters 
that  may  lx;  used  for  de.signation  of  the 
])rimary  freight  network: 


Factor 

Data  source 

Parameters 

Origins/destinations  of 

FAF  3.4  . 

Connect  top  origins/destinations 

freight  movements. 

http://faf.ornl.gov/fafweb/ExtractionO.aspx  . 

Freight  tonnage  and  value 

FAF  3.4  . 

Include  top  routes  by  weight  of  freight  transposed; 

by  highways. 

http://faf.ornl.gov/fafweb/ExtractionO.aspx  . 

Include  top  routes  by  value  of  commodity  transported 

Percentage  of  AADTT  on 

HPMS  2010  AADTT  . 

Include  top  routes  by  percentage  of  AADTT  on  principal 

principal  arterials. 

http://www.fhwa.dot.gov/policyinformation/hpms.cfm . 

arterials 

AADTT  on  principal  arterials 

HPMS  2010  AADTT  . 

http://www.fhwa.dot.gov/policyinformation/hpms.cfm . 

Include  top  routes  by  AADTT  on  principal  arterials 

Land  &  maritime  ports  of 

USAGE  . 

Connect  top  water  ports  ranked  by  weight  and  values 

entry. 

U.S.  Army  Corps,  Navigation  Data  Center,  special  re¬ 
quest,  October  2012  via  BTS. 

MARAD  . 

http://www.  marad.  dot.  gov/documents/Con- 
tainer  by  US  Customs  Ports.xls. 

Connect  top  water  ports  ranked  by  number  of  TEUs 

BTS  Transborder  data  . 

http://www.bts.gov/programs/international/transborder/ 

Connect  top  water  ports  ranked  by  weight  and  values 

TBDR  OuickSearch.html. 

1  '  ,\<!r<)lni|)<)lis  triinspoi-talion  svslixns  innans  a  datiainiiiitd  l)V  llu;  .Sacnilarv.  nrovidiis  (dlicaanl.  coiiiuicth  itv  to  a  dalinad  r(!f>ic)n  olTuxiiioinic: 

planixid  and  caMirdinaUul  nudlinxidal  lriM>;lit  and  co.st-anticlivn.  suslainablo.  aiul  iiildiinodal 

sigiiilii:aiu:(!  coiildRul  .iroiind  <i  innjor  idrpoit. 

|Nissdng(!r  Iraiisportaliiin  lU'twork  llial.  as 

li 
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Factor 

Data  source 

Parameters 

Access  to  energy  expio- 

EIA  (US  Energy  Information  Admin.)  . 

Include  access  to  coal  basins,  top  coal  mines,  coalbed 

ration,  development,  in- 

http://www.eia.gov/pub/oil  gas/natural  gas/anal- 

methane  fields,  natural  gas  production  locations,  gas 

stallation  or  production 
areas. 

ysis  publications/maps/maps.htmffgeodata. 

and  oil  plays  (exploration  areas) 

Pennwell  Mapsearch  data  via  Pipeline  and  Hazardous 
Materials  Safety  Administration  (PHMSA). 
http://www.mapsearch.com  . 

Include  access  to  oil  refineries  and  distribution  centers 

Pennwell  Mapsearch  data  via  Pipeline  and  Hazardous 
Materials  Safety  Administration  (PHMSA). 
http://www.mapsearch.com  . 

Include  access  to  biodiesel  and  ethanol  plants 

Population  centers  . 

2010  Census  . 

Connect  top  urbanized  areas;  Utilize  Census  Urbanized 

http://www.census.gov/cgi-bin/geo/shapefiles2010/main 

Area  Boundary  for  geographic  areas 

Network  connectivity  . 

FAF  3.4  . 

In  order  to  reduce  gaps  in  the  network,  connect  PFN 

http://faf.ornl.gov/fafweb/ExtractionO.aspx  . 

segments  to  one  another,  to  the  Interstate  System,  or 
begin/end  at  access  point 

The  following  table  denotes  the  other 
factors,  data  sources,  and  parameters 
that  mav  he  considered  in  the 


designation  of  the  primary  freight 
network: 


Data  source 


Parameters 


Major  intermodal  connectors 


Air  ports  of  entry 


For  routes  off  the  Interstate 
System,  designation  on 
the  National  Network  of 
highways  that  can  safely 
and  efficiently  accommo¬ 
date  the  large  vehicles  au¬ 
thorized  by  the  State. 

For  routes  off  the  Interstate 
System,  availability  of 
truck  facilities. 


NFIS  Intermodal  Connectors  .  Connect  major  airport  facilities,  rail  hubs,  pipeline  termi- 

http://www.fhwa.dot.gov/planning/na-  nals,  and  port  terminals 

tionalhighwaysystem/intermodalconnectors/. 

FHWA  research  report  . 

Distribution  centers  and  warehouse  locations. 

FAA  .  Connect  top  air  ports  of  entry  by  landed  weight 

http://www.  faa.  gov/ airports/planning  capacity /pas- 
sengerallcargostats/passenger/ 

U.S.  Department  of  Commerce,  U.S.  Census  Bureau,  Connect  top  air  ports  of  entry  by  value 
Foreign  Trade  Division,  USA  Trade  Online,  August 
2012. 

FAF  3.4  .  Where  there  are  parallel  routes  to  consider,  avoidance 

http://faf.oml.gov/fafweb/ExtractionO.aspx  .  of  routes  on  the  National  Network  that  are  ‘restricted’ 

or  ‘low  clearance’ 


FHWA  research  report 


Where  there  are  parallel  routes  as  alternatives,  con¬ 
sider  presence  of  truck  stops,  rest  areas,  and  weigh 
stations  as  factors 


Primary  P’reight  Network  Additional 
Miles 

'I’itlo  23  II.S.C.  107(d)(2)  allows  for  up 
to  3,()()0  additional  miles  to  he 
designated  for  the  primary  freight 
network  that  are  c:riti(:al  to  the  future 
efficient  movement  of  goods  on  the 
primary  freight  network,  which  may 
include  existing  or  jjlanned  roads.  In 
determining  whether  a  route  is  critical 
to  the  future  efficient  movement  of  good 
on  the  i)rimary  freight  network,  the 
.S(!cretarv  will  consider  the  factors 
identified  above  for  the  designation  of 

Factor 


the  initial  27, ()()()  centerline  miles  as 
well  as  one  or  more  additional  factors, 
which  may  include,  hut  are  not  limited 
to:  su])|)ly  chain/di.strihution  network 
considerations  including  flows  of  key 
commodities:  connections  to  major 
intermodal  connectors:  global  and 
national  economic  and  growth  trends 
and  growth  auras;  length  of  haul  and  its 
effect  on  tonnage  on  the  primary  freight 
network;  designation  on  the  National 
Network,  as  defined  in  23  CFR  part  858, 
without  restrictions  or  clearance  issuers; 
availahililv  of  truck  amenities:  current 


or  planned  waterway,  rail,  jrort  or 
intermodal  terminal  infrastructure 
developments  that  may  imjract  future 
freight  flows;  fnright  bottlenecks: 
connection  to  international  border 
cro.ssings:  and  considerration  of  ])lanned 
unbuilt  highway  facilitiers.  Additional 
miles  mav  also  be  reserved  for  future 
designation,  as  a])proj)riate. 

The  following  table  denotes  the 
factors  and  parameters  that  may  he 
considered  in  designation  of  u])  to  3. ()()() 
additional  miles  to  the  primarv  fnright 
network: 


Parameters 


National  growth  needs  and  growth  areas,  including  routes  used  by  Target  growth  areas  for  additional  mileage 
commodities  identified  in  the  National  Export  Initiative. 

Waterway,  rail,  port  and  intermodal  terminal  infrastructure  develop-  Consider  future  infrastructure  impacts  on  freight  patterns  and  capacity 
ments.  of  other  modes  to  carry  additional  freight 

Changes  to  global/national  economies  and  population  centers  .  Consider  future  infrastructure  impacts  on  freight  patterns 

Customs  and  border  crossing  areas  .  Consider  current/future  border  crossing  impacts  on  freight  patterns 
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Factor 

Parameters 

Planned  unbuilt  NHS  facilities  . 

Add  in  significant  planned  facilities  -10  year  window 

Kiiral  freight  corridoi's 

■file  ,State-(lesigiiati()ii  ol Critical  rural 
freight  corridors  is  described  in  23 

1()7(e),  and  jirovides  that  a  State 
may  designate  a  road  within  the  borders 
of  the  .State  as  a  critical  rural  inught 
corridor  if  the  road  is  a  rural  principal 
arterial  roadway  and  has  at  least  25 
pi*rcent  of  the  AAIl'f  of  the  road 
measimid  in  passenger  vehicle 
iHinivalent  units  from  trucks  (FHWA 
vehicle  class  8  to  13);  provides  access  to 
energy  exjiloration,  develojiment. 
installation  or  jirodnction  areas:  or 
connects  the  primarv  freight  network,  a 
roadwav  descrihi'd  above,  or  the 
Interstate  System  to  facilities  that 
handle  more  than  5().()()()  2()-f()ot 
e(|nivalent  units  per  vear.  or  .5()0.0()() 
tons  jier  year  of  bulk  commodities.  The 
designation  of  critical  rural  freight 
corridors  will  be  iierfornuid  by  State 
DO  fs  and  provided  to  DOT  ait(;r 
designation  of  the  primarv  freight 
network  is  comjilete.  Further  gnidanci; 
and  technical  assistance  for  identifying 
these  corridors  will  he  provided.  The 
FlIWA  will  make  an  initial  re(|nest  for 
the  .States  to  identify  rural  fnnght 
corridors  and  will  maintain  route 
information  for  the  rural  fnnght 
c:orridors  thereafter. 

Planned  Schedule 

The  following  is  the  approximate 
schedule  for  designation  of  the  national 
fnnght  network.  Kev  mile.stones  include: 

1.  Publication  of  analysis  results  and 
draft  designation  of  the  primary  fnnght 
network — February  201 3 

2.  (inidance/technical  assistance 
available  to  States  to  begin  analvsis  of 
|)otential  critical  rural  freight 
corridors — May  2013 

3.  Final  designation  of  the  primarv 
fnnght  network,  including  any 
additional  mileage  (hisignated  bv  DO  T — 
October  2013 

4.  Recjue.st  to  .States  to  identify  critical 
rural  fnnght  corridors — Octohiir  2013 

.5.  Initial  designation  of  full  national 
fnnght  network  (including  primarv 
fnnght  network,  rest  of  the  Interstate 
system,  critical  rural  freight  corridors) — 
December  2013 

Issiuul  on:  laiuiarv  23,  2013. 

Vidor  M.  Minidi;/.. 

Adniinistnilar. 

|FK  0(m:.  2()i:j-02.5tt()  Mlwl  «:4.t  iim| 

BILLING  CODE  4910-22-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Docket  No.  FMCSA-2000-7363;  FMCSA- 
2002-13411] 

Qualification  of  Drivers;  Exemption 
Applications;  Vision 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMfi.SA),  DOT. 

ACTION:  Notice  of  renewal  of 
exem})tions:  nupiest  for  comments. 

SUMMARY:  FMC.SA  announces  its 
decision  to  renew  the  exem])tions  from 
the  vision  reiinirement  in  the  Fetleral 
Motor  (knrier  .Safety  Regulations  for  1 1 
individuals.  FMC.SA  has  statutory 
authority  to  exempt  individuals  from 
the  vision  re(inirement  if  the 
exemptions  granted  will  not 
comi)romise  safety.  The  Agency  has 
concluded  that  granting  these 
exemption  renewals  will  provide  a  level 
of  safetv  that  is  e(|nivalent  to  tir  greater 
than  the  level  of  safety  maintained 
without  the  exemptions  for  these 
commercial  motor  vehicle  ((AIV) 
drivers. 

DATES:  This  decision  is  eifective  March 
4.  2013.  Comments  must  he  received  on 
or  before  March  8.  2013. 

ADDRESSES:  Yon  may  submit  comments 
bearing  the  Federal  Docket  Management 
.Sv.stem  (FDM.S)  numbers:  Docket  No. 

I  FMC.SA-2000-73(i3:  FM(].SA-2002- 
13411 1.  using  any  of  the  following 
methods: 

•  Federal  eRiilemaking  Portal:  Go  to 
htlpj/ww’w.wf^uhiiions.f^ov.  Follow  the 
on-line  instructions  for  submitting 
comments. 

•  Mail:  Docket  Management  Facility: 
IJ..S.  Department  of  Transportation.  1200 
New  jersey  Avenue  .SE..  VVe.st  Building 
(h'onnd  Floor.  Room  VV12— 140. 
Washington.  DC  20.500-0001. 

•  Hand  Delivery  orCionrier:  VVe.st 
Building  (h'onnd  Floor.  Room  VV12-140, 
1200  New  )er.s(!y  Avenue  .SE.. 
Washington.  DC,  between  0  a.m.  and  5 
p.m..  Monday  through  Friday,  except 
Imderal  Holidays. 

•  Fax:1-202-493-2251. 

Instructions:  Each  snbmi.ssion  nni.st 

include  the  Agency  name  and  the 
docket  mnnber  for  this  notice.  Note  that 
DOT  posts  all  comments  received 
without  change  to  http:// 
\v\v\v.rc<>uI(itions.t’ov,  including  anv 
personal  information  included  in  a 


comment.  Plea.se  see  the  Privacy  Act 
heading  below. 

Docket:  For  ac;cess  to  the  docket  to 
read  hackgronnd  doenmenis  or 
comments,  go  to  http:// 

\v\\  w’.rcgn  lot  ions. >iov  ii\  any  time  or 
Room  W12-140  on  the  ground  level  of 
the  West  Building.  1200  New  lersey 
Avenue  ,SE..  Washington.  DC,  between  t) 
a.m.  and  5  p.m.,  Monday  through 
Friday,  excejjt  Federal  holidays.  The 
Federal  Docket  Management  .System 
(I’DM.S)  is  available  24  hours  each  day. 
305  (lavs  each  vear.  If  yon  want 
acknowledgment  that  we  received  your 
comnnmts.  please  include  a  self- 
addresscHl.  stam])ed  envelojie  or 
postcard  or  jirint  the  acknowledgeimmt 
page  that  appears  after  submitting 
comments  on-line. 

Pnvnr.r Anyone  may  search  the 
electronic  form  of  all  comments 
received  into  any  of  onr  dockets  bv  the 
name  of  the  individual  submitting  the 
comment  (or  of  the  person  signing  the 
comment,  if  submitted  on  behalf  of  an 
association,  business,  labor  union,  etc.). 
Yon  may  review  DOT’s  Privacy  Act 
.Statement  for  the  FDM.S  published  in 
the  Federal  Register  on  )annarv  17, 

2008  (73  FR  331  ()).  or  yon  may  visit 
http://cdockct.(icccss.gpo.}>o\’/ 2008/ pdf/ 
H8-7li5.pdf 

FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Pap]).  Chief.  Medical 
Programs  Division.  202-300^001, 
fincs(nncdic(d@dot.gov,  FMCkSA. 
Department  of  Transportation,  1200 
New  lersey  Avenue  .SE..  Room  W04- 
224,  Washington,  DC  20500-0001. 

Office  hours  are  from  8:30  a.m.  to  5  ]).m. 
Monday  through  Friday,  except  Federal 
holidays. 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  IJ.S.C.  31130(e)  and  31315, 
FMC.SA  may  renew  an  exem])tion  from 
the  vision  riKjnirements  in  40  CFR 
3tH.41(h)(10),  which  applies  to  drivers 
of  CiMVs  in  interstate  commerce,  for  a 
two-year  jieriod  if  it  finds  “such 
exemption  would  likely  achieve  a  level 
of  .safety  that  is  ecjiiivalent  to  or  greater 
than  the  level  that  would  he  achieved 
absent  such  exemi)lion.”  The 
procedures  for  recpiesting  an  exemption 
(including  renewals)  are  set  out  in  40 
CFR  ])art  381. 

Exemption  Decision 

This  notice  addresses  11  individuals 
who  have  nxjiiested  renewal  of  their 
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exemptions  in  acxxH'dance  with  FMCi.SA 
proccuinres.  FMCi.SA  has  evalnatcui  tliese 
11  applications  lor  renewal  on  their 
merits  and  decided  tt)  extend  each 
exemption  for  a  renewable  two-year 
pca  iod.  'I’hey  are: 

Howard  K.  Hradley  (VA)  Kirk(h 
Braegger  (UT)  Amhrosio  F,.  (ialles 
(NM)  Jose  C.  Cruz  (TX)  Harry  W 
I  lenning  (PA)  (;hristo])lK!r  b. 
Hmni)hries  (TX)  Ral])li  J.  Miles  (OR) 
Thomas  (i.  Ryha;  (OA)  .Staidey  B. 
.Sall<.owski,  III  (PA)  Michael  (k 
Thomas  (PA)  William  H.  Twardus 

(Db) 

'The  exemptions  are  extended  subject 
to  the  following  cf)nditions:  (1)  'That 
each  individual  has  a  physical 
examination  every  year  (a)  by  an 
o])lithalmologist  or  optometrist  who 
attests  that  the  vision  in  the  better  eye 
continues  to  meet  the  recjuirements  in 
49  CFR  391.41(b)(l()),  and  (b)  by  a 
medical  (ixaminer  who  attests  that  the 
individual  is  otherwi.se  ])hysically 
(]ualified  under  49  CF’R  3t)1.41:  (2)  that 
each  individual  provides  a  copv  of  the 
o])hthalmologist's  or  oi)tometrist’s 
report  to  the  medical  (jxaminer  at  the 
time  of  the  annual  mculical  examination; 
and  (3)  that  each  individual  ])rovide  a 
co])y  of  the  annual  medical  ccn  tificatiou 
to  the  em])loyer  for  retention  in  the 
driver’s  (jualification  file  and  retains  a 
copy  of  the  certification  on  his/her 
p(;r.son  whih;  driving  for  presentation  to 
a  duly  authorized  Federal.  .State,  or  local 
enforcement  official,  l-iach  (exemption 
will  be  valid  for  two  vears  unless 
rescinded  earlier  by  FMC.SA.  The 
exemption  will  be  rescinded  if:  (1)  'The 
person  fails  to  comply  with  the  terms 
and  conditions  of  the  exemption;  (2)  the 
exemjition  has  residted  in  a  lower  level 
of  safety  than  was  maintained  before  it 
was  granted;  or  (3)  continuation  of  the 
exemption  would  not  be  consi.stent  with 
the  goals  and  objectives  of  49  U.S.C. 
3n3n(e)  and  3131.5. 

Basis  for  Renewing  Exemptions 
Under  49  IJ.S.U.  31315(1))(1),  an 
exemption  may  he  granted  for  no  longer 
than  two  years  from  its  a])|)roval  date 
and  may  be  renewed  upon  application 
for  additional  two  ycxir  ])eriods.  In 
accordance  with  49  U..S.C.  3113(j(e)  and 
31315,  (!ach  of  the  11  a])plicants  has 
.satisfied  the  entry  conditions  for 
obtaining  an  exemjition  from  the  vision 
re(|uirements  (85  FR  45817;  85  FR 
77088;  87  FR  71810;  87  FR  7843?);  88  FR 
10298;  70  FR  7545;  72  FR  7812;  74  1*R 
8889;  78  FR  9859).  Each  ofthe.se  11 
api)licant.s  has  recpiested  renewal  of  the 
exem])tion  and  has  submitted  evidence 
showing  that  the  vision  in  the  better  eye 
continues  to  meet  the  requirement 


specified  at  49  CFR  391.41(l))(10)  and 
that  the  vision  impairment  is  stable.  In 
addition,  a  review  of  each  record  of 
safety  while  driving  with  the  re.sj)ective 
vision  deficiencies  over  the  i)ast  two 
ytnirs  indicates  each  apj)lic;ant  continues 
to  meet  the  vision  exemption 
r(!C|uirements.  'These  factors  ])rovid(!  au 
adecpiate  basis  for  predicting  each 
driver’s  ability  to  coutiniK!  to  drive 
safely  in  interstate  comnnn'ce. 

Tluindbre,  FM(].SA  concludes  that 
extending  the  exemption  for  each 
renewal  applicant  fora  period  of  two 
years  is  likely  to  achieve  a  level  of  .safety 
ecjual  to  that  existing  without  the 
exem])tion. 

Request  for  Uoniinents 

FMC.SA  will  review  comments 
received  at  any  time  concerning  a 
])articular  driver’s  safety  record  and 
determine  if  the  continuation  of  tlie 
exemption  is  consi.stent  with  the 
retiuirennmts  at  4?)  II..S.C.  31138(e)  and 
31315.  However,  F’MC.SA  recpiests  that 
interested  parties  with  .s])ecific  data 
concerning  the  safety  records  ofthe.se 
drivers  sulanit  c:onnnents  hv  March  8, 
2013. 

FMC.SA  believes  that  the 
recjuirements  fora  renewal  of  an 
exem])tion  under  4?)  ll..S.(k  31138(e)  and 
31315  can  lu;  satisfied  bv  initiallv 
granting  the  renewal  and  then 
recpiesting  and  evaluating,  if  muuled. 
subsetiuent  comments  submitted  hv 
interested  jiarties.  As  indicated  above, 
the  Agency  previously  published 
notices  of  final  disposition  announcing 
its  decision  to  exempt  these  11 
individuals  from  the  vision  nujuinnnent 
in  49  CFR  391.41(1))(10).  'The  final 
decision  to  grant  an  exemption  to  eat:h 
of  the.se  individuals  was  made  on  the 
merits  of  each  case  and  made  only  after 
careful  consideration  of  the  comments 
received  to  its  notices  of  applications. 
'The  notices  of  ai)plication.s  stated  in 
detail  the  qualifications,  experience, 
and  medical  condition  of  each  a])plicanl 
for  an  exemption  from  the  vision 
nKjuirements.  'That  information  is 
available  by  consnlting  the  above  cited 
Federal  Register  ])ublications. 

Interested  parties  or  organizations 
posscjssing  information  that  would 
otherwise  show  that  any.  or  all,  oflhe.se 
drivers  are  not  currently  achieving  the 
statutory  level  of  safety  should 
immediatelv  notifv  F’MC.SA.  'The 
Agency  will  evaluate  any  adverse; 
evidence  submitted  and,  if  safety  is 
being  com])romi.s(;d  or  if  continuation  of 
the  exemj)tion  would  not  he  consi.stent 
with  the  goals  and  objectives  of  49 
U.S.C.  31138(e)  and  31315,  FMC.SA  will 
take  immediate  .steps  to  revoke  the 
exemption  e)f  a  driver. 


Issued  ou;  lamiarv  2?).  2013. 

Larry  VV.  Minor, 

Associdtf!  Administrator  for  Policy. 

It  K  Doc.  20i:t-()2(i4‘)  FilocI  2-.S-i:{:  H:4.'>  iiinl 
BILLING  CODE  4910-EX-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

[FTA  Docket  No.  FTA-201 3-0007] 

Notice  of  Request  for  Revision  of 
Information  Collections 

AGENCY:  Federal  'Transit  Administration, 
DOT. 

ACTION:  Notice  of  request  for  comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1?)95,  this 
notice  announces  the  intention  of  the 
Federal  Transit  Administration  (FTA)  to 
re(]uest  the  Office  of  Management  and 
Budget  (OMB)  to  approve  the  revisions 
of  the  following  information  collections: 
4?)  IJ..S.C.  5307 — Capital  Assistance 
Program  and  .Section  530?) — 
lJrbaniz(;d  Area  Formula  Program 
4?)  U..S.C.  5310 — Capital  Assistance 
Program  for  Elderlv  Persons  and 
Persons  with  Disabiliti(;.s  and  .Section 
5311 — Nonurbanized  Area  Formula 
Program 

DATES:  (Comments  must  be;  submitted 
l)(;fore  A])ril  8.  2013. 

ADDRESSES:  To  ensure  that  vour 
comuu;nts  an;  not  entered  more  than 
once  into  the  dock(;t.  submit  comments 
identifi(;d  by  the  docket  numher  by  only 
one  of  the  following  methods: 

1.  Wnb  sit(;:  www.rogulations.gov. 
Follow  the  instructions  for  submitting 
comments  on  the  IJ.S.  Covernment 
electronic  docket  site.  (Note:  'The  U.S. 
Department  of  Transportation’s  (DdT’s) 
electronic  docket  is  no  longer  accepting 
electronic  comments.)  All  electronic 
submissions  must  he  made  to  the  IJ..S. 
Covernment  electronic  docket  site  at 

w  w’W’.i'Hgiihitions.gov.  Commenters 
should  follow  the  directions  below  for 
maih;d  and  hand-delivered  comments. 

2.  Ff/.v;  202-493-2251. 

3.  Mail:  U.S.  Dei)artment  of 
Trans])ortation,  1200  New  )er.s(;y 
Av(;nue  .SE..  Docket  Operations.  M-30, 
West  Building.  Ch'ound  Floor,  Room 
W1 2-140,  Washington.  DC  205?)0-0001. 

4.  Hand  Dalivary:  U..S.  Dei)artment  of 
'Transjjortation,  1200  New  )er.sev 
Av(;nue  .SE..  Dock(;t  ()|)erations.  M-30, 
West  Building.  Cround  Floor.  Room 
W12-140,  Washington,  DC  205?)0-0001 
hetweiai  9:00  a.m.  and  5:00  p.m.. 
Monday  through  Friday,  except  federal 
holidays. 

Instructions:  Yoyi  must  include  the 
agency  name  and  docket  number  for  this 
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notice  at  the  beginning  of  your 
comments.  Submit  two  copies  of  your 
comments  if  you  submit  tlumi  by  mail. 
For  confirmation  tliat  FTA  has  received 
your  comments,  include  a  scdf- 
addresscnl  stamped  ])ostcard.  Note  that 
all  comments  received,  including  any 
jMMSoual  information,  will  be  posted 
and  will  be  available  to  Internet  users, 
without  change,  to 

www.regulations.gov.  You  may  review 
llOT’s  compbite  Frivacy  Act  Statement 
in  the  Federal  Register  published  April 
11. 2()()().  (8.5  FR  19477).  or  you  may 
visit  ww’w.ivgiildt ions. gov.  Docket:  For 
access  to  the  docket  to  read  background 
documents  and  comments  received,  go 
to  www'.rogulations.gov  ii[  any  time. 
Background  documents  and  comments 
received  may  also  be  vieweil  at  the  IJ.S. 
Department  of  Transportation,  1200 
New  jer.sey  Avenue  SE..  Docket 
Operations,  M-30.  We.st  Building, 
Oround  Floor,  Room  \Y12-140. 
Washington.  DO  20590-0001  between 
9:00  a.m.  and  5:00  p.m..  Monday 
through  Friday,  excej)t  federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 

49  II..S.0.  5307 — Oapital  Assistance 
Frogram  and  Section  5309  Urbanized 
Area  l-’ormula  Frogram — Vanessa 
Williams.  FTA  Office  of  Frogram 
Management  (202)  300-4818,  or  email 
V(inossa.\\'illi(iins@(iot.gov. 

49  IJ.,S.0.  5310 — Oapital  A.ssi.stauce 
Frogram  for  Elderlv  Fersons  and  Fersons 
witli  Disabilities  and  Section  5311  — 
Nonurbanizcid  Area  Formula  Frogram — 
Elan  Flipj)in.  FTAOffice  of  Frogram 
Management  (202)  300-3800,  or  email 
Ehin.Flippin@dot.gov. 

SUPPLEMENTARY  INFORMATION: 

Interested  parties  are  invited  to  send 
comments  regarding  any  asj)ect  of  tbe.se 
information  collections,  including:  (1) 
The  nece.ssity  and  utility  of  the 
information  collections  for  the  proper 
j)erformance  of  the  functions  of  the 
I'TA:  (2)  the  accuracy  of  the  e.stimated 
burden;  (3)  ways  to  enhance  the  qualitv. 
utility,  and  clarity  of  the  collected 
information:  and  (4)  ways  to  minimize 
the  coll(H:tion  burden  without  reducing 
the  (juality  of  the  collected  information. 
Comments  submitted  in  response  to  this 
notice  will  be  summarized  and/or 
included  in  the  recpje.st  for  OMB 
aj)proval  of  this  information  collection. 

Title:  49  IJ.S.C.— 3307  Capital 
Assistance  Program  and  Section  5309 — 
Urbanized  Area  Formula  Program 

(OME  \hnnl)(;r:  2132-0502) 

Background:  4\)  U.S.C.  5307 — Caj)ital 
A.ssi.stauce  Frogram  and  .Section  5309 — 
Url)anized  Area  Formula  Frogram 
authorize  the  .Secretary  of 
Transportation  to  make  grants  to  .State 


and  loc;al  governments  and  pnblic 
transportation  authorities  for  financing 
mass  transportation  projects.  In 
response  to  nuiuirements  authorized  by 
the  iKiW  legislation.  Moving  Ahead  for 
Frogress  in  the  21st  Century  (MAF-21), 
a  Fa.ssenger  Ferry  CranI  I’rogram  has 
b(U!n  added  under  49  U..S.C.  5307.  The 
Fasseuger  b'erry  Crant  Frogram  is  a  lunv 
di.scr(;tionary  grant  ju'ogram  that  will 
award  funding  on  a  competitive 
selection  basis.  Crant  r(!ci])ient.s  ibr  49 
U..S.C.  5307  and  5309  are  recpiired  to 
make  information  available  to  the  ijublic 
and  ])ul)li.sb  a  ])rogram  of  ])roject.s  for 
affected  citizens  to  c:omment  on  the 
projjosed  ])rogram  and  performance  of 
the  grant  recipients  at  j)ublic  bearings. 
Notices  of  bearings  must  include  a  brief 
description  of  the  ])ro])o.sed  project  and 
be  published  in  a  newspaper  circulated 
in  the  affect (ul  area.  FTA  also  uses  the 
iidbrmation  to  determine  eligibility  for 
funding  and  to  monitor  the  ])rogress  of 
the  grantee  in  implenuniting  and 
completing  project  activities.  'The 
information  submittiHl  ensures  FTA’s 
com])liance  with  apjdicable  federal 
laws,  OMB  Circular  A-l()2  and  49  CFR 
Fart  18,  ‘‘Uniform  Administrative 
Recpiirements  for  Crants  and 
Ctlooperative  Agnu'imaits  with  .Stale 
and  bocal  Covermnents.'' 

Bcs})ondcnis:  .State  and  local 
gov(!rnment.  business  or  other  for-profit 
institutions  and  non-profit  institutions. 

Estimated  Aninud  Barden  on 
Bespondents:  Approximately  50  hours 
for  each  of  the  3.345  respondents. 

Estimated  Total  Anmnd  Barden: 
107,250  hours. 

Ereqnencv:  Annual. 

Title:  49  U.S.C.  5310— Capital 
Assistance  Program  for  Elderly  Persons 
and  Persons  with  Disabilities  and 
Section  5311 — Nonurbanized  Area 
Formula  Program 

(OMB  Nnmher  2132-0500} 

Background:  U..S.C.  5310 — Caj^ital 
Assistance  Frogram  for  Elderly  Fersons 
and 

Fer.sons  with  Disabilities  provides 
financial  a.ssi.stauce  for  the  .s])ecialized 
transportation  service  needs  of  (dderly 
persons  and  jKnsons  with  disabilities  in 
all  areas,  urbaniztul,  small  urban  and 
rural.  49  U..S.C.  5311 — Nonurbauized 
Area  T’ormula  I’rogram  provides 
financial  a.ssi.stauce  for  the  ])rovision  of 
public  transportation  .s(!rvices  in 
nonurbanized  areas.  Both  ])rogram.s  are 
administered  by  the  .State.  The  Tribal 
Transit  Frogram,  which  was  approved 
as  a  .separate  ])rogram  under  the 
American  Recovery  and  Reinvestment 
Act  (ARRA),  is  now  being  added  under 
49  U..S.C.  5311.  Under  the  new 


legislation.  Moving  Ahead  for  Frognjss 
in  the  21.st  Century  (MAF-21).  the 
Tribal  Transit  Frogram  continues  to  be 
a  set-aside  from  the  rural  area  formula 
program  (.Section  5311),  but  now 
consists  of  a  .S25  million  formula 
program  and  a  .$5  million  discretionary 
grant  program.  This  ])rograni  no  longer 
])rovide.s  a  single  apporti{)nment  to  the 
.State.  It  now  ])rovid(!S  a])])orlionments 
specifically  for  large  urbanized,  small 
urbanized  and  rural  anxis  and  will 
recpiire  new  designations  in  large 
urbanized  areas.  MAF-21  also  expands 
the  eligibility  provisions  to  include 
o|)erating  expenses. 

49  U..S.C.  5310  and  531  lautborize 
FTA  to  review  applications  for  lederal 
financial  assistance  to  determine 
eligibility  and  complianc:e  with 
.statutory  and  admini.strative 
recpiirements.  The  a])j)lications  must 
contain  sufficient  information  to  enable 
FTA  to  make  the  findings  reepured  by 
law  to  enforce  the  recpiirements  of  the 
programs.  Information  collected  during 
the  ])roject  management  stage  provides 
a  basis  for  monitoring  aj)])roved  projects 
to  ensure  tinudv  and  a])])ropriate 
ex])enditure  of  federal  funds  by  grant 
reci])i(!nts. 

Bespondents:  .State  and  local 
government,  business  or  other  for-profit 
institutions  and  non-profit  institutions 
and  small  business  organizations. 

Estimated  Annual  Burden  on 
Bespondents:  Apj)roximatelv  111  hours 
for  each  of  the  178  resi)ondent.s. 

Estimated  Total  Annacd  Barden: 
20,775  hours. 

Fre(]  1 1  ency:  Annual. 

Issued:  )aiuiarv  30.  2013. 

Matthew  M.  Ch'diich. 

Deputy  Administrator  for  Administrolion. 

IKK  Hoc.  2{)i:i-02(i(i4  Kilwl  2-,'>-i:i;  8:4,')  ami 
BILLING  CODE  P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Notice  of  Availability  of  Emergency 
Relief  Funds  in  Response  to  Hurricane 
Sandy 

agency:  Federal  Transit  Administration 
(FTA),  DOT. 

ACTION;  Notice  of  availability  of 
emergency  relief  funds. 

summary:  'The  l-Yderal  Transit 
Admini.stration  (FTA)  announces  the 
availability  of  funds  under  the  Fublic 
Transportation  Emergency  Relief 
Frogram  (Emergency  Relief  Frogram)  for 
.States,  local  governmental  authorities. 
Indian  tribes  and  other  ETA  recipients 
imjiacted  by  Hurricane  .Sandy,  which 
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afiected  mid-Atlantic  ami  northeastern 
states  in  OcMoher  2012,  and  ])articnlarly 
devastated  transit  operations  in  New 
jersey  and  New  York.  FTA  will 
distribute  these  funds  in  a  manner 
consistent  with  the  eligihilitv 
re(|nirements  of  this  ])rogram  on  a  non¬ 
competitive  basis,  subject  to  the 
prioriti(;s  s(!t  forth  below. 

The  Disaster  Relief  Ap])roj)riations 
Act  of  2013  (Fuh.  L.  11.3-2)  was  enacted 
on  January  20.  2013,  and  provides  .$10.0 
billion  for  FTA’s  Fmergenc:v  Relief 
Rrogram  for  recovery,  relief  and 
resiliency  efforts  in  artias  affected  by 
Hurricane  Sandy.  The  law  provides  that 
not  more  than  $2  billion  .shall  he  made 
available  no  later  than  March  30,  2013. 
The  remainder  of  the  apjjropriated 
funds  shall  he  made  available  only  after 
FTA  enters  into  a  Memorandum  of 
Agr(;ement  with  the  Federal  Emergency 
Management  Agency  (FEMA)  as 
nKpiired  by  .section  20017(h)  of  the 
Moving  Ahead  for  Progress  in  the  21  st 
(ientury  Act  (MAP-21,  Pub.  E.  112- 
141),  and  FTA  issues  interim 
regulations  for  the  Emergency  Relief 
Program,  both  of  which  are  nnderwav. 

MAP-21  authorized  the  Emergencv 
Relief  Program  at  40  IJ.S.C’,.  .5324.  With 
the  authorization  of  this  ])rogram. 
(Congress  provided  FTA  with  primary 
responsibility  for  reimbursing 
emergency  re.sj)onse  and  recovery  costs 
after  an  enuu'gency  or  major  di.saster  that 
affet:ts  ])uhlic  transportation  systems. 
The  Emergency  Relief  Program  allows 
I'TA  to  make  grants  for  eligible  ])uhlic 
transportation  capital  and  oj)erating 
costs  in  the  evcmt  of  a  natural  di.saster. 
such  as  a  hurricane,  that  affects  a  wide 
area.  Beginning  in  late  Octoh(!r. 
Pnjsident  Obama  issued  major  di.saster 
declarations  for  the  following  States: 
(Connecticut,  Delaware,  Maryland. 
Ma.ssachusetts,  New  Hampshire,  New 
Jersey,  New  York,  Ohio.  Pennsylvania, 
Rhode  Island,  Virginia,  and  West 
Virginia,  as  well  as  the  Di.strict  of 
Columbia.  Numerous  counties  in  the.se 
.States  have  been  designated  as  eligible 
for  FEMA  assistance  under  the  major 
di.saster  declarations.  Public 
transportation  agencies  in  the  affected 
areas  as  defined  by  these  Presidential 
declarations,  including  any  declarations 
related  to  Hurricane  Sandy  made  after 
the  date  of  this  notice,  are  eligible  for 
Emergency  Relief  funding. 

This  notice  announces  grant  funding 
for  the  $2  billion  made  available 
immediately  by  the  Disa.ster  Relief 
A])])roj)riations  Act  to  .States,  local 
governmental  authorities,  Indian  tribes, 
and  other  FTA  grant  recipients  that 
provide  public  transjjortation  service  in 
the  above  impacted  .States  for 
reimbursement  of  capital  costs  to  repair. 


reconstruct,  or  re])lace  ecini))ment  and 
facilities  of  a  public  transportation 
system  that  has  snffered  serious  damage 
as  a  result  of  Hurricane  .Sandy,  in 
addition,  costs  eligible  lor 
reimhurs(!ment  include  eiiKirgency 
operating  costs  incnrnul  for  evacuations, 
rescue  operations,  moving  rolling  stock 
to  higlua' ground  in  order  to  protect  it 
from  storm  surges,  temporarv  imhlic 
transportation  service,  and 
re(!stahli.shing,  exjjanding  or  relocating 
public  tran.s])ortation  service  before, 
during,  or  after  Hurricane  .Sandy. 

FTA  has  identified  three  categories  of 
projects  for  funding  for  this  notice: 
Category  (Jne  ])roject.s  will  reimburse 
eligible  expen.ses  affected  FTA 
reci])ient.s  incurred  and  disbursed  on  or 
before  January  29,  2013,  in  preparation 
for  or  respon.se  to  Hurricane  .Sandy. 
Category  Two  projects  will  fund  exi.sting 
contractual  commitments  and  contracts 
for  which  an  affected  recipient  issued 
requests  for  proposals  or  invitations  to 
hid  for  hurricane  response  and  recovery 
projects  on  or  hefoix!  January  29.  2013. 
Category  Tliree  projects  will  fund 
ongoing  force  account  work  for 
hurricane  re.s])onse  and  recovery  for 
which  the  recipient  can  submit 
documentation  showing  the  expense 
was  in  the  recipient’s  budget  on  or 
before  January  2t),  2013. 

The  application  process  will  occur  in 
two  .stag(!s.  Fir.st,  a|)plicant.s  will  submit 
proposals  nupie.sting  reimhur.sement  of 
eligible  costs  for  the  categories  of 
])roject.s  descrihiul  in  this  notice;.  .Since 
funds  must  he  made  available  no  later 
than  March  30,  2013,  applications  for 
funding  must  he  submitted  between  the 
date  of  publication  of  this  notice  and 
March  8,  2013  through  GRANTS. (K)V. 
FTA  encourages  affected  rei:ipient.s  to 
submit  their  requests  for  reimbursement 
expeditiously,  as  FTA  intends  to 
allocate  fnmls  on  a  rolling  basis. 

.Second,  upon  allocation  of  funds.  FTA 
will  notify  reeijnents  that  they  can  enter 
a  grant  apjjlication  in  FTA’s 
Trans])ortation  Electronic  Award 
Management  system  (TEAM). 
.Snbsetinent  to  receipt  of  applications  for 
the  above  project  categories,  and  prior  to 
March  30,  2013,  FTA  will  issue  a  notice 
in  the  F’ederal  Register  showing  the 
allocation  of  the  initial  $2  billion. 

Prior  to  the  Di.saster  Relief 
Appropriations  Act,  affected  recipients 
may  have  receiv(;d  funding  from  FEMA 
for  operating  or  capital  costs  incurred  in 
respon.se  to  tin;  hurric:ane.  .Section 
5324(d)  of  title  49  United  .States  Uode 
])rovide.s  that  a  grant  awarded  under 
.section  5324  may  he  made  only  for 
exj)(;n.se.s  that  are  not  reimhur.sed  under 
the  Robert  T.  .Stafford  Disa.ster  Relief 
and  Emergenc:y  Assistance  Act  (.Stafford 


Act,  42  U.S.C.  5121-5207).  Accordingly, 
FI’A  will  not  fund  ])roject  expen.ses  that 
FEMA  has  already  funded. 

Additionally,  prior  to  the  Di.saster  Relief 
Ai)])ropriations  Act,  affected  recipients 
may  have  received  insurance  proceeds 
to  repair  or  replac:e  damaged  capital 
items.  FTA  will  not  fund  project 
exi)en.se.s  for  which  a  recipient  has 
already  received  insurance  j)roceeds. 
Affected  recij)ients  may  a])plv  for 
Emergencv  Relief  funds  in  advance  of 
ex})ec:ted  insurance  proceeds;  when  the 
affected  recipient  receives  tho.se 
insurance  proc:eeds,  the  funds  must  he 
applied  to  an  Emergency  Relief  grant  to 
offset  tin;  F(;deral  share. 

This  notice  includes  a  description  of 
eligible  jjrojects,  the  criteria  FTA  will 
use  to  identify  ])rojects  for  funding,  and 
a  description  of  how  to  apply  for 
funding.  This  announcement  is 
available  on  the  FTA  Web  site  at:  http:// 
wn  w'.ftd.dot.gov.  A  synopsis  of  the 
funding  opportunity  will  he  posted  in 
the  FIND  module  of  the  government¬ 
wide  electronic  grants  \Veb  site  at 
bttp://\\’\\  \\’. GRANTS. GOV.  FTA  intends 
to  announce  funding  allocations  on  a 
rolling  basis  and  will  notify  ai)])bcants 
directly  of  allocations  made  under  the 
|)rogram.  In  addition,  l'’TA  will 
announce  final  allocations  on  the  ETA 
Web  site. 

Pursuant  to  the  re(|uir(;ment  in  the 
Di.saster  Relief  Appropriations  Act  that 
I'TA  publish  interim  regulations  h(;fore 
additional  iunds  beyond  the  initial  .$2 
billion  will  he  available.  FTA  is  in  the 
jirocess  of  drafting  interim  regulations 
for  the  Emergency  Relief  Program.  If 
ITA  subsecjuentlv  establishes  criteria  or 
conditions  for  grants  made  under  the 
Emergency  Relief  Program  that  are 
different  from  those  in  this  notice  of 
availability  of  emergency  relief  funds, 
the  different  criteria  or  conditions  will 
not  he  ap])bed  retroactively  to 
applications  submitted  or  grants 
awarded  consistent  with  this  notice, 
unless  the  change  benefits  the  apj)bcant. 
DATES:  .Since  funds  must  he  maile 
available  no  later  than  March  30.  2013, 
conqdete  ])ropo.sal.s  r(;que.sting 
reimbursement  of  eligible  co.sts  must  he 
submitted  between  the  date  of 
publication  of  this  notice  ami  March  8, 
2013  by  11:59  p.m.  EST.  All  ])ro})o.sal.s 
must  he  submitted  electronicallv 
through  the  GRANTS.GOV  “AVPIN" 
function.  Any  prospective  ajrplicant 
intending  to  submit  a  j)ropo.sal  should 
initiate  the  proce.ss  of  registering  on  the 
GRANTS. GOV  s'llv.  immediately  to 
ensure  completion  of  regi.stration  before 
the  submission  deadline.  Instructions 
for  submitting  a  proposal  can  he  found 
on  FTA’s  Wei)  site  at  http:// 
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WWW. f to. (hi. gov  and  in  the  "FIND” 
module  of  (iI{/\.\TS.(!()\'. 

FOR  FURTHER  INFORMATION  CONTACT: 
(ionlact  tiu!  appropriate  FTA  Regional 
Office  found  at  hitp://www.ft(i.(lot.g<)\’ 
for  a|)plication-s|)ecific  information  and 
other  assistaiKx;  needed  in  |)reparing  a 
compleli!  |)roposal  or  TFAM  grant 
application.  For  program-specific 
(piestions  al)oiit  a])|)lying  for  the  funds 
as  outlined  in  this  nolict;.  plea.se  contact 
Adam  .Schildge.  Office;  of  l^rogram 
Managem(;nt.  1200  N(;\v  jersey  Ave.  .SE.. 
Washington.  D(-  20.590,  |)hone:  (202) 
.3()(j-077H.  or  email. 
Adam.Schildge@dot.gov.  For  legal 
(|ne.stions.  Honnit;  Oraves.  Office  of 
C;hief  Ciounsel.  .same  address.  j)hone: 
(202)  300-4011.  or  email. 
Iionnw.(jmv(^s<tl(U)t.gov. 

SUPPLEMENTARY  INFORMATION: 

Table  of  (Contents 

I.  Overview  of  KTA  'rraiis|)orlalion 

Eincirgencv  Relief  Program 
A.  .\uthoril\ 

8.  Police  Pri(»rilit;s 
Ddiiiitioiis 

II.  I']ni(;rg(!ncv  R(;li(;l  Program  lidbrmatioii 
.•\.  I)i;s(:ri|)lion  ami  Purpose 

8.  Pr(!-awar(l  Aiilliorilv 
(!.  Eligihililv  Inlormalioii 
I).  (iraiil  R(!(|iiir(;iiH;nls 
K.  Application  C^oiilenl  and  Allocation  of 
l-'imds 

III.  Ap|)lication  and  .Suhnnssion  Informalion 

IV.  Awartl  Adminisiration 

I.  Overview  (d’FTA  Public 
Transportation  Emergency  Relief 
Program  as  It  Applies  to  Hurricane 
Sandy  Relief 

A.  Aiiihoritv 

.Section  5324(a)(2)  of  title  49.  United 
.Slates  (lode.  (lefin(;.s  an  “emergenev”  as 
follows: 

The  term  ‘emergency’  means  a  natural 
di.saster  affecting  a  wide  area  (such  as  a 
Hood,  hurricane,  tidal  wave.  (;arth(iuake. 
severe  storm,  or  landslide)  or  a 
catastrophic  failure  from  any  e,\ternal 
cause,  as  a  result  of  which — 

(A)  The  Oov(;rnor  of  a  .State  has 
declared  an  emergency  and  the 
.S(;cretary  has  concurr(;il:  or 

(B)  The  President  has  declan;d  a 
major  disaster  under  .section  401  of  the; 
Rol)(;rt  T.  .Stafford  Disa.ster  R(;lief  and 
Emergenev  A.ssistance  Act  (42  l]..S.(:. 

51 70). 

.Section  5324(h)  of  title  49.  United 
.States  (lode,  authorizes  the  .Secretarv  to 
make  awards  for  F'l'A’s  Emergency 
R(;lief  Program  as  follows: 

General  authority. — The  .Secretary 
may  make  grants  and  enter  into 
contracts  and  other  agreements 
(including  agreements  with 
departments,  agencies,  and 


instrumentalities  of  the  Government) 
for — 

(1)  Gapital  j)rojects  to  |)rot(;ct.  repair, 
reconstruct,  or  r(;i)lac(;  (;(iui])ment  and 
faciliti(;.s  of  a  public  transportation 
system  op(;rating  in  the  United  .States  or 
on  an  Indian  n;.s(;rvation  that  tin; 
Secretary  (let(;rmines  is  in  dang(;r  of 
suffering  serious  damage,  or  has 
.snfier(;d  serious  damage;,  as  a  r(;.sult  of 
an  emergency;  and 

(2)  Eligible  op(;rating  costs  of  public 
transportation  (;(piipment  and  facilities 
in  an  area  dir(;ctly  afl(;ct(;d  by  an 
(;mergency  during — 

(A)  The  l-y(;ar  p(;riod  begininng  on 
the  (late  of  a  declaration  (U;.scrih(;(l  in 
suh.section  (a)(2):  or 

(B)  if  the  .S(;cretary  determines  then;  is 
a  comj)elling  n(;ed.  the  2-y(;ar  pericKl 
l)(;ginidng  on  the  date  of  a  {U;claration 
d(;.scrib{;d  in  snb.s(;ction  (a)(2). 

In  addition,  .section  5324((1)  provides 
that  a  grant  awarded  un(l(;r  .s(;ction  5324 
shall  b(;  snbj(;ct  to  the  terms  and 
conditions  the  .S(;cr(;tary  d(;termiiu;.s  are 
m;c(;s.sary:  and  made  only  for  (;xp(;n.s(;.s 
that  an;  not  reiml)nrs(;(l  under  the 
.Stafford  Act.  Accordingly.  FTA  will  not 
fund  proj(;ct  (;xp(;n.s(;s  that  FfiMA  has 
aln;ady  fun(l(;d. 

B.  Boliev  Piioritios  for  Hurricona  Sandy 
Ihlhf 

The  lun(;rg(;ncy  R(;li(;f  Program  is 
int(;nd(;d  to  assist  n;cipient.s  and 
sul)r(;ci|)i(;nts  in  restoring  public 
tran.si)ortation  .s(;rvic(;  and  in  repairing 
and  n;constrncting  |)ul)lic  tran.s])()rlalion 
ass(;ts  to  a  state;  of  good  r(;pair  as 
ex|)(;dition.sly  as  possibh;  following  an 
(;merg(;ncy  or  major  disaster.  With 
r(;gar(l  to  the  .S2  billion  available 
immediately  under  the  Di.sa.st(;r  R(;lief 
Appropriations  Act  of  2013.  FTA  has 
identified  thr{;e  cat(;gori(;.s  of  projects: 
{iat(;gory  One  projects  will  reimburse 
eligible  exj)en.si;s  already  incurred  and 
disbur.s(;d  by  affected  r(;ci])i(;nt.s  on  or 
before  january  29,  2013,  in  j)re|)aration 
for  or  r(;.spon.se  to  Hurricane  .Sandy. 
Gat(;gory  Two  i)roj(;cts  will  fund  (;xi.sting 
contractual  commitimaits  and  contracts 
for  which  an  aff(;cted  r(;cipient  issued 
r(;(pu;.sts  for  jjroposals  (Rl-'P)  or 
invitations  to  bid  (I  TB)  for  hurricane 
r(;sponse  and  r(;cov(;rv  projects  on  or 
b(;fore  january  29,  2013,  as  (;videnc(;(l  bv 
a  .signatur(;/dat(;  jiage  for  {;ach  contract, 
RFP  and  I  TB.  {;at(;gory  Three  proj(;cts 
wijl  fund  ongoing  force  account  work 
for  hurricaiu;  r(;spon.s(;  and  r(;coverv  for 
which  tju;  r(;cipi(;nt  can  submit 
docuim;ntation.  such  as  Board  a])pr<)val 
or  l)U(lg(;t  documents,  showing  the 
expense  was  in  the  r(;cipient’s  budget  on 
or  b(;fore  januarv  29,  2013. 

.Section  5324(1))  provides  that  funds 
are  available  for  capital  projects  to 


“protect  *  *  *  e(]uipm(;nt  and  faciliti(;s 
of  a  ])nblic  transportation  syst(;m  *  *  * 
tin;  .Secretary  (let(;rmines  is  in  danger  of 
suffering  serious  damage.”  .Steps  taken 
to  ])rotect  ecpnpment  and  facilities  in 
])r(;])aration  or  response  to  Hurricane 
.Sandy  an;  (;ligil)le  {;xp(;ns(;s  under  this 
notice;.  How(;ver,  I'TA  has  prioritized 
r(;covery  and  res])onse  activiti(;s  for  the 
first  .$2  billion  of  the  funds  available  in 
tin;  Disaster  Relief  Appropriations  Act. 
Therefore,  projects  relat(;d  to  reducing 
the  risk  of  damage  from  future  disasters 
in  an;a.s  impact(;d  by  Hurricane  .Sandy 
are  not  eligible  for  funding  under  this 
notice,  but  will  be  eligible  in  future 
notices. 

In  tlu;  event  the  total  costs  of  the  three 
cat(;gories  of  projects  identified  in  this 
notice  do  not  reach  .$2  billion,  PTA 
r(;s(;rv(;s  the  right  to  fund  additional 
recovery  and  res])onse  ])rojects 
id(;ntified  by  affected  recipients, 
without  i.ssuing  a  sujiplemental  notice 
of  availability  of  emergency  relief  funds. 

(>.  Ihfinitions  for  l!s(^  in  This  \k)ii(:a 

The  following  terms  are  used  in  this 
notice: 

Applicant.  An  entity  that  o])erate.s  or 
allocates  funds  to  operate;  public 
transportation  service  and  applies  for  a 
grant  under  49  U..S.G.  5324. 

Affected  recipient.  An  l-’l'A  recipi(;nt 
that  op(;rate.s  public  trans|)ortation 
service  in  an  ar(;a  impact(;d  by 
Hurricane  .Sandy. 

Kinergency.  A  natural  di.sast(;r 
affecting  a  wide;  area  or  a  cataslro])hic 
failure  from  any  (;xt(;rnal  cau.se,  as  a 
result  of  which:  (a)  The  Governor  of  a 
.Slate;  has  (l(;e:lared  an  emergency  and  the 
.Secretary  of  Transportation  has 
(:()ncurr(;(l:  or  (b)  the  Fresident  has 
declared  a  major  disaster  under  the 
.Stafford  Act.  49  U..S.C.  5324. 

Emergency  operations.  The  net  ])roject 
cost  of  temporary  .service  that  is  outside 
the  scope  of  an  affected  re;cipie;nt’s 
normal  e)])erations,  including  hut  not 
limited  to:  Evacuations;  rescue 
operations;  moving  rolling  stock  to 
higher  ground  in  order  to  jjrotect  it  from 
.storm  surg(;s:  additional  bus  or  ferry 
service  to  replace;  ino])e;rable  rail  service 
or  to  detour  around  damaged  areas: 
r(;lnrning  evacu(;es  to  their  homes  afte;r 
Hurricane;  .Sandv:  and  the  net  ])r()ject 
costs  related  to  reestablishing, 
e;x])an(ling,  or  relocating  ])ublic 
transjjortalion  .service  before,  during,  or 
after  Hurricane  .Sandy. 

Emergency  rep(nrs.  Those  re;pair.s 
undertaken  imm(;(liately  before,  during, 
or  following  Hurricane;  .Sandy  for  the; 
|)ur])ose  of: 

(1)  Minimizing  the  extent  of  tlu; 
damage, 

(2)  Protecting  remaining  facilities,  or 
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(>'i)  Rostoriiij.  sorvico. 

Work  usuallv 
(lonobvarocipiont  or  .sulmu;ipi„„t  in 
ropdinng  (lainagc  norinallv  cxpoctf'd 

occasionally  unusual 
ncitnial  conditions  or  occnrrnncns,  such 
:is  ronlnio  snow  ronioval.  or  doliris 
^jinoval  from  seasonal  Ihnndorstorins 

I  Ins  may  include  work  required  as  a  ’ 

<»oc,l  result  of  a  disaster,  hut  which  can 
icasoiiahly  he  accommodated  hv  a 
recipient  or  suhrecipient’s  maintenance 
emergency  or  contingency  program. 

Major  Disaster.  Any  natural 
cata.strophe  (including  any  hurricane 

v-Ter  tiTr"’  "'i"^l-‘lnven 

c  (.1,  tidal  wave,  tsunami,  earthmiake, 

volcanic  eruption,  landslide,  mudslide 
■snowstorm  or  drought),  or,  regardle.ss  of 
cau.se,  any  fire,  nood,  or  explo.sion,  in 
<"i.v  jJart  of  the  United  States,  which  in 
the  determination  of  the  President 
causes  damage  of  sufficient  severity  and 
magnitude  to  warrant  major  di.saster 
assistance  under  the  Stafford  Act  to 
supplement  the  efforts  and  availahle 
resources  of  Stiites,  loc:af  governments, 
a  (1  di.saster  relief  organizations  in 
alleviating  the  damage,  lo.ss,  hardship. 
oi  suffering  caused  therehv.  42  U  S  (’ 

.'if  22.  ■ 

Tim  |,„r,  „f  a 

"'■'I  niasanahlv  caniml  l«.  li„an,;o,| 
I'oveiuies.  49  U.S.C.  5;«)2 
Penuaneni  ivjiairs.  Those  repairs 
nndei taken  following  the  occurrence  of 

'•‘■rr'cane  Sandy  for  the  imrjio.se  of 

leiiairmg,  rejilacing  or  reconstructin.. 

semmslyclamageci  public  tr^^  * 

■syslom  olements.  including  rolling 
■stock,  equipment,  facilities  and  I 

infra.structure,  as  necessary  to  restore  < 

tim  olements  to  a  .state  of  good  repair. 

/?ec/;jmn/.  An  entity  t hat  operates  or  ( 
allocates  funds  to  ojierate  public 
ran.sportation  serx  ice  and  receix-es  i 

cihiral  transit  funds  directly  from  FTA  f 

Serious  damage.  1  feavv.  major  or  l, 

unusual  damage  to  a  public 
transportation  facility  that  sex'erely  t 

impairs  die  safety  or  usefulness  of  the  „ 

fac.dity.  Serious  damage  must  he  beyond  o 
the  scope  of  heavy  maintenance  ‘ 
Sahrecijiient.  An  entity  that  operates 
public  transportation  service  and  c 

receives  FTA  funding  through  a 
recipient.  m 


II.  Emergency  Relief  Program 
Inlormatioii  for  Hurricane  Sandy  Relief 

A.  Descrijition  and  Parjiose 

l;or  jmrjKi.ses  of  this  notice,  elieihle 
uctivities  include  eligible  emergency’ 
operating  co.sts  and  capital  projects  to 
rojiair,  reconstruct,  or  replace 
‘‘d"ipment  and  facilities  of  a  public 
IransjKirtation  system  that  the  Secretary 
'l‘^t'>J'mine,s  has  suffered  .serious  damage 


<rs  a  result  of  Hurricane  Sandy 
mcluding  projects  undertaken  prior  to 
’  to  minimize  or  prevent 

■serums  damage.  Section  .'-,.424  funds  are 

c'h  f  m  l"  ‘uniuila 

mu  s  and  the  receipt  of  .section  .'-,.424 

,i'"‘  .s  d(,es  not  preclude  the  receipt  of 

’•  funds  from  FFMA. 

:an  ^'‘‘--(avard  Authority 

c(‘  authority  to 

rempients  for  expenses  incurred 
m  pieparation  for  Hurricane  Sandy  (e.<> 
(!vacuation,  relocation,  jirotecting  and"  ’ 
safeguarding  a.ssets)  and  for  immediate 
<sa.ster-re.spon.se  and  recovery  expenses 
;  mciirred  as  a  result  of  Hurricane  .Sandy 
’  le-axvard  authority  alloxys  affected  ’ 

rocip.ents  to  incur  certain  project  costs 
I)  -hire  grant  apjjroval  and  retain  the 
(iligi bdity  of  tho.se  costs  for  sub. sequent 
rcimhursement  after  grant  apjjroval. 

I  he  conditions  under  xvhich  pre- 
axvard  authority  may  he  utilized  are 
■specified  heloxv; 

(0  Pre-axvard  authority  is  not  a  leoal 
or  implied  commitment  that  the  .subject 
fa-oject  xvill  he  apjiroved  for  FTA 
assistance  or  that  FTA  will  obligate 
'cderal  funds.  iMirthermore.  it  is  not  a 
egaj  or  implied  commitment  that  all 
1  ;  P’|^\';V'T"kenl,y  the  applic;ant  will 

l)c  eligible  lor  inclusion  in  the  project. 

(li)  All  FTA  statutory,  luocedural.  and 
contiactual  reipiireinents  mu.st  he  met 
oxcept  as  ],royided  for  the  three  projeci 

, 

I  laiisit  Administrator  mu.st  make  in 
order  to  ajijirove  a  project. 

(i\')  The  Federal  amount  of  any  future  < 
1 A  assistance  axvarded  to  the  recipient 
for  the  project  will  he  determined  on  the  a 

a.si.s  of  the  oxmrall.sco,ie  of  activities  t 

ai  the  |)reyaihng  statutory  jirovisions  a 
with  respect  to  the  Federal/non-Federal  f, 
ohhgaU^r^atthetinmthefiuulsare  tl 

(\')  When  a  grant  for  the  j, reject  is  i.x 

■suhsequently  axvarded.  the  Financial  j,, 

Status  Report  in  TFAM-Weh  mu.st  |,t 

indicate  the  use  of  jire-axvard  authority  hi 

'"'i;lhiti(mt(,  the  jire-axvanl  authority 

<l(-scrihe(  above,  affected  recipients  ar(«  ; 

poimitted  to  suhinit  grant  amendments  Id 

foi  existing  .section  .'-,.407  and  .'-,.41 1  ,|„ 

grants  in  order  to  utilize  available 
miexjiended  balances  for  eligible 
disaster-related  jiroject  costs.  Use  of  ^  , 
;»'»y''nhiu(ls  for  the.se  jiurpc^^^^^^^ 
hm  (iKscnition  of  the  affected  recijhent.  .shi 
■  cf.tion  .,.124  funds  may  not  he  u.sed  to  a.s.‘ 
loiilenish  formula  funds  sjient  in  ti-i 

resjjon.se  to  an  emergency. 


C.  hligibility  Information 
1-  Eligible  Ajjplicants 

"  S.,13f  l'.v  Murri,:.,„„ 

Sandy,  including  .States,  local 

governmental  authorities,  and  Indian 
tiihiis  that  jirovide  jiuhlic  tran,s|)ortation 

service  may  a|,j,|yfnr  .section  .'-,424 

hinnrgencyi^alief  funds  on  behalf  of 
them.se  yes  and  their  .suhreeijnents.  As 
of  the  date  of  this  notice,  the  President 
,(|  ha.s  declared  a  major  di.saster  for  the 
olloxving  States;  Uonnecticut,  Delaxvare 
Maryland,  Ma.s.saclui.setts,  Nexv 
Hamjjshire,  Nexv  Jersey,  Nexv  York 
s  Ilhio,  Penn.sylvania,  Rhode  Island,’ 
irginia,  and  West  Virginia,  as  xveil  as 
the  District  of  (.olumhia.  The  affected 
transit  system  mu.st  he  located  in  or 
serving  an  area  that  xvas  impacted  by 
Hurricane  Sandy,  as  defined  by  the  ‘ 
lu  esidential  declaration  of  major 

that  State.  .See  ht/p./Zirmr./'emmoov/ 
disasters/.  In  addition,  public  " 
transportation  agencies  in  areas  that 
receive  a  major  disa.ster  declaration 
ndated  to  Hurricane  Sandy  after  the  date 
f  his  notice  are  eligible  for  Emergency 
Relief  funding.  - 

Entities  that  jirovide  jiulilic 
tran.s|)ortation  service  and  are  not 
|•»rrent  rec:i, dents  of  FTA  funding  may 
c  e  igihle  to  receive  Emergency  Relief 
funding  as  a  .suhrecijdent  of  aii  FTA 
|•uclI)lent.  The.se  entities  should  contact 
hu  ajijirojinate  FTA  Regional  Office, 
tile  contact  information  of  xvliich  is 

din'  t  FTA  to  find  a 

dir(,ct  I  TA  reel], lent  in  their  area  to 

ajijily  on  their  behalf. 

2.  Eligible  Costs 

A|ciy  York.  Neiv  Jer.sey  and  Connecticut 
^d^arating  A.ssistance 

On  October  41. 2012,  the  Pre.sident 

amended  the  cost-sharing  arrangements 
foi  the  States  of  Nexv  York,  Nexv  Jersey 
and  Connecticut  regarding  Federal 
uncls  provided  under  the  authority  of 
tile  Stafford  Act  as  folloxvs: 


I  .nil  Hirizoa  one  liiiiulred  juirconl  (100%J 
I '  (lor.il  t:()sl  .share  lor  ten  days  lor  emereeiu  v 
peuer  resloralion  a.ssislance  and  emer..enc  v 

Ihr  ’lu inch, ding- 

in, 1  i-ederal  assistance,  lor  those  areas 
"ilhin  (.oiintuis  designated  lor  Pnhiic 
Asscstance  (in  New  York.  New  Jersey  and 

(.011.1, u:lu;nl).  1  antlmrize  this  co.sl-.share 

adju.'.lnu'nt  hegmning  U,:loh,;r  .41).  2012 
lhr,)ugh  .Nox  emher  0.  2012. 

On  Noxemher  9.  201 2.  the  Pre.sident 
authorized  continuation  “until  n-r,,, 
Nu\(mih,;r  14.'  ' 
2012.  of  the  100  percent  Fcleral  co.st 
■Share  for  emergency  jioxver  restoration 
assistance  and  emergency  jiuhlic 
tiansportation  a.s.si.stance  (including 
emergency  jirotective  measures  to 
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securt!  piil)lic:  transjiortation 
infrastniclure).  including  direct  Federal 
assistance,  for  those  areas  within 
counties  designatiui  for  l^ul)lic; 

Assistance  |in  New  York.  New  jersey 
and  Connecticut  j.”  ' 

Section  .5324  providtis  that  the 
Fjuleral  share  for  operating  exj)ens(js 
and  capital  j)rojects  for  tla;  Finergencv 
Relief  Program  is  80  percent;  however, 
the  Secnstarv  mav  waive,  in  whole  or  in 
part,  the  nou-Fe(i(*ral  share.  Thendbn!. 
consistent  with  the  Presichaifs 
authorization  and  what  FFMA  would 
fund  under  .section  410  of  the  Stafford 
Act  (Kmergency  Public  Transportation). 
ITA  will  fund  the  net  j)roject  co.sts  of 
JMuergency  o|)erations  in  specifu'd 
counties  in  New  York.  New  jer.st'v  and 
(’.onnecticut  from  October  30  to 
November  14.  2012.  at  a  100  percent 
Federal  share,  that  FEMA  has  not 
already  funded.  All  of  N(!W  jer.sey’s 
counties  (pialifv  for  the  100  perccmt 
Fiuleral  share  under  this  autliorization. 

In  New  York,  the  following  counti{;s 
may  aj)j)lv  for  emergencv  o|)erating 
assistance  at  a  100  p»*rcent  Federal 
share:  Bronx.  Kings.  Orange.  Na.s.sau. 
New  York.  Putnam.  Queens.  Richmond. 
R(H:kland.  Suffolk.  Sullivan.  Ulster,  ami 
We.stchester.  .See  httpJ/www.fi'ma.^ov/ 
(lisiistf^r/4()H5/(ilf(‘ct(‘d-c(mnti(;s.  In 
Connecticut,  the  following  ( ounties  may 
ap|)ly  for  emergencv  opcirating 
assistance  at  a  100  penamt  Federal 
share:  Fairfield.  Litchfield.  Middlesex. 
N(;w  Haven.  New  London.  Tolland. 
Windham  and  the  Mashantuck(!t  P(;(|uot 
and  Mohegan  Tribal  Nations  in  New 
London  County.  .See  http:// 

(:()unti(;s.  'fhe  President's  authorizations 
include  tin?  costs  of  emergencv  public 
transportation  service  jjrovided  in 
affected  counties  in  New  York.  New 


'  .SiH!  llu!  t(ilio\vin»  Federal  Resisler  lor 

details  ol  tlie  aiitliori/ations; 

.\*!\v  York  adjtistini!nt:  .Xiiiendinent  No.  1  to 
Notici?  ol  a  Major  Oisaster  Declaration.  77  FK 
(Nov.  7.  2012).  available  at 

lflsys/pkf’/h'li-JI>i2-il-()7/pilf/2ill2-272l>!).pdl. 

New  York  (extension:  Aineiulnient  .No.  4  to  .Notice 
ol  a  Major  Disaster  Disilaration.  77  FK  7:1480  (Dec. 
10.  2012).  (ivdilcihlc  (il  lUlp:/,  ivu  w  .‘ii)t}.<i()\7Ulsvs/ 
pk}i/FI{-2(>  12-12-1  (1/ pill,  2(1 1 2-2<l(ir,2. pell. 

N(!\\  lersev  adjustment:  AiiKMidment  No.  1  to 
Notice  ol  a  Maj(»r  Disa.stei  D(‘ciaration.  77  FK  (>0801 
(Nov.  7.  2012).  maiUiltlr  ill  hllp://\\  \\  \y.<fi>i).<’o\  / 
UFys/pkii/FH  2012-1  l-l)7/pill/2in2  -2727:i.p(lf. 

New  jersey  (extension:  .Ninendnumt  No.  .a  to 
Noti(:(!  ol  a  Major  Disast(!r  Declaration.  77  I  K  711488 
(Dec.  10.  2012).  iiviiiltililv  ill  lillp://itn  u'.f;pii.‘'iii’/ 
lilsys/pkii/l  'l!-20 12-12-1 0/ pill ,  20 1 2-2!t(ir>-l  pill. 

OiniK’cticnt  adjustment:  .Amendment  No.  1  to 
Notice  ol  a  Major  Disaster  Declaration.  77  FK  00800 
(Nov.  7.  2012).  iiviiiliilili’  III  lillp://\vw\\  .j’fM).<^iiv/ 
lilsys/pkf’/l'H-201 2-1  l-07/pill/2012-2727r,. pill. 

Connecticut  (extension:  .Amendimmt  .No.  2  to 
.Notira;  ol  a  Major  Disasl(!r  D(!(:laration.  77  FK  7;i487 
(!)(!(:.  10.  2012).  iiviiiliililr  til  lillp://\\\\iv.}’pi).>’i)\  / 
filsys/pkfi/l-H-20 12-12-1 0/ pill/ 20 1 2-2!lli.'>l>.pill. 


jor.soy  and  (kmnocticut  for  that  l(i-day 
period.  Affected  recipients  in  New  York. 
New  jersey  and  Connecticut  may  apply 
for  the  full  net  jiroject  cost  of  temporary 
service  that  is  outside  the  scojit;  of  the 
affected  recijiient’s  normal  o|)erations 
providiul  hetweini  Oclohitr  30  and 
Novemlutr  14.  2012.  including  hut  not 
limited  to:  Evacuations;  rescue 
operations:  moving  roiling  stock  to 
higher  grouiul  in  order  to  protect  it  from 
storm  surges:  additional  bus  or  ferrv 
.service  to  rejilace  inoperable  rail  .service 
or  to  detour  around  damaged  areas: 
returning  evaciUMis  to  their  homes  after 
the  hurricane:  and  the  net  jiroject  co.sts 
related  to  ree.stahlishing.  expanding,  or 
relocating  public  transportation  .service 
before,  during,  or  after  the  hurricane. 

Lo.st  revenue  as  a  result  of  Hurricane 
Sandy  is  not  an  eligible  cost. 

In  addition,  the  co.sts  incurred  for  anv 
emergencv  jiroteclive  measures  to 
.secure  jnihlic  transportation 
infrastructure  taken  between  October  30 
and  .November  14.  2012.  are  eligible  for 
100  percent  Federal  share  if  not  already 
funded  by  FEMA. 

Otiior  (Jpaniling  Assistanco 

Section  .5324  provides  that  the 
Federal  share  for  operating  expenses 
and  capital  jirojects  for  the  I'niiergencv 
Relief  Program  is  80  percent;  however, 
the  Secretary  may  waive,  in  whole  or  in 
part,  the  non-Federal  share.  The 
Administralion's  December  7.  2012. 
HHiuest  to  (iongre.ss  for  (MiiergiMicy  relief 
funds  acknowhulged  that  the  “level  of 
damage  caused  bv  Hurricane  Sandv  is 
exjjected  to  meet  the  njgulatorv 
ihre.shold  neces.sarv  to  increase  the 
Federal  shan;  of  most  disaster  j)rograms 
to  00  ])(!rc(!nt.’' -  Therefon;.  the 
Secretary  has  determimul  that  the 
Fjideral  share  for  o|)erating  and  caj)ilal 
j)rojecls  undertaken  in  res]4on.se  to 
Hurricane  Sandy  will  h(!  00  percent, 
thus  waiving  part  of  the  non-Federal 
share.  The  following  operating  costs  are 
eligible!  at  a  00  percent  Federal  share; 
The  net  project  cost  of  temjjorarv 
service  that  is  outside  the  scoj)e  of  an 
affected  recipient’s  normal  oj)erations, 
including  but  not  limitenl  to: 
evacuations;  re.scue  operations;  moving 
rolling  stock  to  higher  ground  in  order 
to  protect  it  from  storm  surges; 
addilional  bus  or  ferry  service!  te)  re!plae:e! 
ine)pe!ral)le!  rail  se!rvie:e!  e)r  te)  eleOeeur 
are)unel  damageul  are!as;  returning 
e!vae;ue!e!s  te)  the!ir  he)me!s  afte!r  the 
hnrrie;ane!;  anel  the  ne!t  pre)je!e:t  e:e).sts 
re!l€ite!el  te)  re!e!stal)lishing,  e!xpcmeling,  or 
n!loe:ating  ])ul)lie;  tran.sportatie)n  se!rvie:e 


-  lillp://\\  \vw.wliili'lu)iisi‘.‘^o\  /sili’s/ili!liiiill/lilt;s/ 
siippliiniiinliil  iliii:riiiliri_7  20]2  Inimciiiii!  siinilv 
liiiiiliii<>  iwiiils.pilf.pill. 


l)e!fe)re.  eluring.  e)r  after  the  hurrie;ane. 

The  ne)n-Feeleral  share  e)f  the  net  pre)je!e;t 
e;e)st  may  be  provieleel  from  an 
unelistrihuteel  e:ash  sur])lus,  a 
re!plae;e!me!nt  e)r  ele!])re)e:iatie)n  e:ash  funel 
or  re!serve!,  e)r  new  e:apital. 

FTA  ne)te!s  tlnit  se)me!  States  entereui 
into  agre!e!ments  e)r  missie)n  a.ssignments 
with  Fl'iMA  te)  funel  e)pe!rating  e:osts 
immeeliately  after  the  ste)rm.  If  theese 
.Slate!s  are!  seuiking  e)})e!rating  funds  fre)m 
I'TA  iinel  have  alre)aely  re!e;e!ive!el  funeling 
frenn  FEMA.  thew  mu.st  submit  a  e:e)py  e)f 
the!  agre!e!me!nt  with  FEMA.  ine:luding 
the!  se;ope  of  the  agreement,  the  ameeunt 
funeleul.  anel  the  elatees  that  FEMA  agre!ed 
te)  funel  e)pe!rating  e;e)sts.  as  well  as  the 
.se;e)pe!  anel  date!s  of  se!rvie:e  for  whie:h  the 
ai)plie  ant  is  .seeking  FTA  funeling,  in 
oreler  te)  ensure!  that  an  applie:atie)n 
submitteHl  te)  FTA  for  proje!e:t  e:e).sts  has 
ne)t  alreaely  been  funeleel  by  FEMA.  FTA 
will  ne)t  funel  ])re)je!Ct  e!Xj)e!n.se!s  fe)r  whie;h 
a  re!e;ipie!nt  has  alre!aely  reuieiveel 
insurane:e!  proe:ee!els.  Loss  of  e)peraling 
re!ve!nue!  is  not  an  eligible  e!X])ense. 
He)we!ve!r.  the  e:e).st  e)f  preevieling  fare!-fre!e! 
e!me!rge!ne:y  publie:  transj)e)rtatie)n  .servie;e 
in  the  elavs  immeeliately  fe)lle)wing  the 
.ste)rm  is  eligible  if  FEMA  Inis  neit 
alreniely  funeleel  the  .se!rvie:e!. 

(Aipitdl  Pi'ojocts 

As  stateel  above.  FTA  will  funel  all 
|)roje!e;ts  e!ligil)le!  for  the!  Eme!rge!ne:y 
Re!lie!f  Preigram  in  re!S])e)n.se!  te)  Hurrie:ane! 
.Sanelv  at  a  DO  ])ere;ent  Feelenal  share!.  The 
ne)n-Fe!eleral  share  e)f  the!  net  ])re)je!e:t  e:e)st 
may  be!  pre)viele!el  fre)m  an  uneli.strihuteel 
e;ash  .sur])lus.  a  re!])lae;eme!nt  eir 
ele!j)re!e:iatie)n  e:a.sh  funel  eir  re!.se!rve!.  eer 
new  e;apilal.  Eligible  e;apital  i)roje)e:ts 
ine;luele!  the)se  ])re)je!e:ts  te)  re])air. 
re!e;on.slruct.  or  re!])lae:e  e!ejuij)menl  anel 
fae:ilitie!.s  eif  a  j)ublie:  transpeirtatieen 
syste!!))  that  has  .sufiere!el  serieeus  elamage 
as  a  result  of  Hurrie:ane!  Sanely. 

It  is  ne)t  the  intent  of  the  Emt!rge!ne;y 
Relief  Program  to  provide  substitute 
funding  fe)r  re!gular  e:apital  mainte!nane;e! 
that  is  not  a  re!sult  e)f  an  eme!rge!neA'  or 
major  eli.sa.ste!r.  Therefore,  heavy 
maintenane:e!  anel  ])re)je!e:t.s  feer  which 
funels  we!re!  e)hligate!el  in  a  grant  prior  to 
Hurrie;ane!  Sanelv  are  ne)t  eligible 
(!Xj)e!nse!S  unele!r  the  Eme!rgene:y  Relief 
Pre)gram.  Further,  pre)je!e;t.s  funeleul  by  the! 
Feiele!ral  Highway  Aelministration's 
I';me!rge!ne:y  Re!lie!f  |)rogram  are!  ne)t 
eligible  fe)r  FTA  funeling. 

He)th  e!me!rge!ne:y  re!j)air,s  anel 
peii  inanemt  re])airs  are!  eligible  for 
lunergene:)’  Relief  funeling.  Whe!n 
re!pairing  e)r  rei)lae:ing  fae:ilitie!s  anel 
infrastrue:ture  elamage!el  e)r  elestroyeel  by 
Hurrie:ane!  Sanely,  the  feellowing 
ae:tivitie!s  are  eligible  for  Emergeme:)’ 
Relief  funeling:  (1)  Re!plae;eme!nt  ofe)lele!r 
fe!ature!.s  with  new  ones;  (2) 
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incorijoration  of  (airront  design 
standards;  (3)  re])la(:einent  of  a 
destroyed  facility  at  a  different  location 
when  replacing  at  the  existing  locatitai 
is  not  i)ractical  or  feasihle;  and  (4) 
additional  required  features  resnlting 
from  the  NFFA  ])roce.ss. 

(Irants  awarded  with  section  .5324 
funds,  as  well  as  .section  5307  and  5311 
grants  made  for  emergency  relief 
pnrpo.ses,  may  he  made  only  for 
expenses  that  are  not  nninhursed  hy 
another  Federal  agency  or  hy  insurance! 
proceeds.  If  an  ai)plicant  has  already 
received  funding  from  another  Federal 
agency,  the  ai)])licant  may  not  apply  for 
I'TA  emergency  relief  funding  for  the 
.same  project  ex])enses.  However,  partial 
compensation  for  a  loss  by  other  sources 
will  not  preclude  FTA  participation  for 
the  ])art  of  the  loss  not  compen.sated. 

I’or  example,  insurance  proceeds  may 
only  cover  the  remaining  Federal 
interest  of  a  vehicle  that  was  destroyed 
h(!fore  the  end  of  its  u.seful  life,  and  not 
the  co.st  to  replace  that  vehicle, 
(ionsistent  with  FTA  (iircular  5010.10, 
I'TA  may  j)artici])ate  in  the  re])lacement 
co.st  beyond  the  insurants!  ])roceed.s. 
Rolling  stock  and  other  equijjinent  used 
in  ]nihlic  transportation  that  was 
damaged  or  destroyed  before  the  end  of 
its  useful  life  may  he  replaced  with  new 
rolling  stock  and  (ujuipment.  FTA 
advises  applicants  to  review  FTA 
Carcnlar  5010.10,  chapter  IV,  [http:// 
w’W’W’.fld.  dot  .go\'/  logislotionhi  n/ 
123‘49_fi()4().htinl)  for  additional 
information  on  how  to  determine  the 
remaining  Federal  interest  and  how  to 
apply  insurance  proceeds  to  the  cost  of 
replacing  the  damaged  or  destroyed 
pro])erty. 

Any  compensation  for  damages  or 
insurance  proceeds  recovered  hy  the 
recipient  or  suhrecipient  for  repair  or 
replacement  of  the  public  transit 
(Hjuijjment  or  facility  must  he  used  upon 
receijh  to  reduce  emergency  relief  fund 
participation  in  the  project.  In  other 
words,  affected  recipients  may  ai)ply  for 
Emergency  Relief  funds  in  advance  of 
expected  insurance  j)roce(!d.s:  when  the 
affected  recipient  r(!ceives  those 
insurance  jiroceeds,  the  funds  must  he 
a])j)lied  to  an  Emergency  Relief  grant  to 
offs(!t  the  F(!d(!ral  share. 

As  with  oj)erating  expenses,  if  a 
reci])ient  has  already  received  FEMA 
funding  for  rejiairs  and  replacement  of 
capital  as.sets.  and  also  intends  to  a])])ly 
for  FTA  fnnding,  the  reci|)ient  must 
submit  a  co])y  of  any  agreement  with  or 
fnnding  recpiest  from  FEMA,  including 
the  .scoj)e  of  the  agreement  or  funding 
retpiest  [o.g.,  a  list  of  jirojects),  the 
amount  funded,  and  the  disposition  of 
the  r(!(]ue.st. 


3.  Ineligible  Activities 

The  following  expenses  are  not 
eligible  under  the  emergency  relief 
jn'ogram: 

(1)  Heavy  maintenance: 

(2)  Froj(!ct  costs  for  which  the 
ret:ipient  has  received  fnnding  from 
another  Federal  agency; 

(3)  Project  costs  for  which  the 
reci])ient  has  received  fnnding  through 
j)ayments  from  insurance  policies: 

(4)  Projects  that  change  the  function 
of  the  original  infra.structure; 

(5)  Projects  for  which  funds  w(!re 
obligated  in  a  grant  prior  to  Hurricane 
Samly; 

(8)  Reimhur.sements  for  lost  revenue 
due  to  service  disruptions  caused  as  a 
direct  result  of  the  hurricane: 

(7)  Project  costs  associated  with  the 
replacement  or  replenishment  of 
damaged  or  lost  material  not 
incorporated  into  a  public 
transportation  system  such  as  stockpiled 
materials  or  items  awaiting  in.stallation; 
and 

(8)  Other  project  costs  FTA 
determines  are  not  ap|n'oi)riate  for  the 
Eim:rgency  Relicif  Program. 

Projects  included  under  item  (4) 
above  that  change  the  function  of  the 
original  infra.structure  would  he 
|)rojects,  for  (!xanq)le,  that  change  a  bus 
ra])id  transit  syst(!m  to  light  rail,  or  that 
replace  bus  shelters  with  intermodal 
facilities,  or  that  significantly  n])grade  a 
maintenance  facilitv.  Rej)lacing 
damaged  diesel  buses  with  compressed 
natural  gas  buses  is  eligible  under  the 
Emergency  Relief  Program,  hut  any  costs 
a.ssociated  with  new  alternative  fueling 
stations  or  maintenance  facilities  is  not 
eligible  for  Emergency  Relief  funds. 
However,  those  associated  co.sts  are 
eligible  under  FTA’s  formula  programs, 
and  reci])ient.s  may  use  funds 
apportioned  under  sections  5307  or 
5311  formula  funds  for  tho.se  costs. 

D.  Grant  ItHqiiirenients 

Section  004(c)  of  the  Disaster  Relief 
Ai)propriation.s  Act  provides  that  grant 
funds  awarded  under  the  Act  mnsl  he 
expended  within  24  months  following 
FTA’s  obligation  of  funds  in  a  grant. 

Any  unexpended  balances  remaining  in 
a  grant  mn.st  he  returned  to  FTA  24 
months  after  obligation  of  grant  funds. 
FTA  will  Include  this  term  in  all  grants 
made  with  funds  aj)propriated  hy  the 
Disaster  Relief  A])j)ro|)riations  Act. 

.Section  5324(d)(1)  ])rovide.s  that 
grants  awarded  under  the  Emergency 
Relief  Program  to  address  an  emergenc:v 
shall  he  subject  to  the  terms  and 
conditions  the  Secretary  determines  are 
necessary.  Aflected  recipients 
responded  quickly  to  Hurricane  .Sandy 


in  an  effort  to  restore  public 
transportation  service  as  (piickly  as 
possible.  For  the  three  categories  of 
projects  de.scrihed  in  this  notice.  FTA 
lias  determined  the  following: 

1.  Planning  reipiirements.  Operating 
and  capital  jirojects  do  not  need  to  he 
included  in  a  .Statewide  Tran.sjiortation 
Improvement  Program  (.STIP)  or  a 
metropolitan  Tran.sjiortation 
Imjirovement  Program  (TIP)  in  order  to 
he  reimhnrsed  by  FTA. 

2.  13uy  America.  I3ecan.se  of  extensive 
damage  to  jnihlic  tran.sjiortation  systems 
imjiacted  by  Hurricane  Sandy  and  the 
exigent  need  to  rehnild  those  sy.stems  in 
order  to  restore  service.  PTA  finds  that 
ajijilying  its  I3ny  America  reejnirements 
at  49  l)..S.C.  5323(j)  woidd  have  resulted 
in  undue  delay  in  .service  restoration. 
Therefore.  PTA  will  reimhurse  those 
jinrchases  that  are  included  in  jirojects 
funded  under  Categories  One,  Two,  and 
Three  as  de.scrihed  in  this  notice,  even 
if  the  recipient  did  not  follow  PTA  Buy 
America  nujnirements. 

3.  Procurement  and  contracting 
guidelines.  Recijiients  may  have 
extended  existing  contracts  and  taken 
other  actions  nece.ssary  to  comjilete 
resjionse  and  recoverv  jirojects 
exjieditiously.  Therefore.  P'TA  will 
reimhurse  existing  contractual 
commitments  and  contracts  for  which 
an  affected  recijiient  issued  reijnests  for 
jirojio.sals  or  invitations  to  hid  for 
hurricane  resjionse  and  recoverv 
Jirojects  on  or  before  january  29.  2913. 
even  if  the  recijiient  did  not  follow  PTA 
jirocurement  and  contracting 
requirements.  Amendments  to  existing 
contracts  and  hid  reejuests  after  lannary 
29.  2013,  are  subject  to  all  FTA 
rerjuirements.  including  jirocurement 
and  contracting  requirements. 

The  above  conditions  ajijilv  onlv  to 
this  notice  and  have  no  ajijilicaliility  to 
future  notices.  Further,  the.se  conditions 
.should  not  he  construed  as  indicative  of 
the  conditions  P"TA  may  grant  in  future 
emergencies  or  disa.sters.  FFA’s  Public 
Tran.sjiortation  Emergency  Relief 
Program  was  recently  authorized  hy 
Congress  and  PTA  had  not  yet  had  the 
ojijiortnnity  to  jiuhlish  guiclance  or  a 
rule  for  imjilementing  the  jirogram 
when  Hurricane  .Sandy  imjiacted  the 
eastern  seaboard.  .Setting  the  above 
conditions  for  this  disa.ster  is  an 
acknowledgement  that  affected 
recijiients  had  to  act  (juickly  in  order  to 
restore  service  and  mav  not  have  met  all 
FTA  re(jnirements  when  making  those 
efforts.  PTA  exjiects  that  all  P’ederal 
requirements  as  outlined  in  FTA's 
Ma.ster  Agreement  will  ajijily  to  all 
grants  made  in  resjionse  to  Hurricane 
Sandy  that  do  not  meet  the  descrijition 
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of  the  thnn;  categories  of  projects 
descrihect  in  this  notice. 

In  tlie  event  an  affected  recipient  or 
suhn!cij)ient  finds  that  FTA 
rtHjuireinents  other  tlian  those  listed 
above  limit  the  recipient's  or 
snt)nM'.ipi(;nt’s  ability  to  respond  to 
Hurricane  Sandy,  the  affected  reci])ient 
or  suhrecijjient  inav  recpiest  that 
a])])licahle  admini.strative  recpiireinents 
Im;  waived  in  accordance  with  the 
emergency  relief  docket  jirocess  as 
outlined  below. 

Ilnder4‘)  (d'R  part  (iOl,  suh|)art  D. 
I'TA  e.stahlishes  an  emergency  relief 
docket  each  calendar  year.  The  purpose 
of  the  docket  is  to  allow  re{:ij)ients 
affectetl  by  national  or  regional 
lanergemdes  to  recpiest  ndief  from  FTA 
administrative  requirements  set  forth  in 
I'TA  ])olicy  statements,  circulars, 
guidance  documents,  and  regulations. 

As  .stated  above,  section  5324(d)  of  title 
49.  United  States  Code  jirovides  that  a 
grant  awarded  under  .section  5324  that 
is  made  to  address  an  emergency  shall 
he  subject  to  the  terms  and  conditions 
the  S(*cretarv  determines  an;  nec(;.ssary. 
Fffective  with  calendar  year  2013. 
recipients  affccted  by  an  emergency  or 
major  disa.stc*r  may  rcKiuesl  FT.^ 
Administrator  dclcirmi nation  that 
certain  tcjrms  and  conditions  not  a|)ply 
whcni  the  recpiinmientls)  will  limit  a 
r(!cii)i(!nt’.s  or  suhnulpienfs  ability  to 
respond  to  an  emergcmcy  or  major 
disastcu'.  Rcicipicmts  must  follow  the 
procculurcis  as  scl  forth  in  49  (iFR  |)art 
(iOl.  suhpart  I)  when  recpiesting  such  a 
d(4(!rmination  or  scjeking  a  waiver  of 
administrative  rcupiiremcmts.  The  dockel 
is  available  on  \\'\v\\’.n;<’ul(tti()ns.<iov. 
and  the  docket  numhcir  for  calendar  veai 

201 3  is  FrA-201 3-0001 . 

/i.  Application  Content  and  Alloc:ation 
of  Prof’idin  Pnnds  Under  This  \’otice 

1.  Apj)lication  Onitcait 

FTA  will  evaluate  applications  ha.sed 
on  information  requcj.sted  hedow.  FTA 
caicouragcjs  a])plicants  to  demonstrate 
thc!  responsivcaiess  of  their  a])|)lication 
with  the  most  relevant  information  the 
ap])licant  can  provide,  regardless  of 
wheth(!r  FTA  has  .specifically  rcaiuestcal 
such  information  in  this  notice.  FTA 
will  assess  the  extent  to  which  the 
ap])lication  addresscjs  each  of  the  threu! 
criteria  below. 

There  are  thren;  project  categories  for 
this  notice  of  availability  of  emergenev 
relief  funds:  (1)  Reimhur.sement  for 
expenscis  already  incurred  and 
di.shurscal  by  FTA  r{;cij)ient.s  on  or 
hcifore  (anuarv  29.  2013;  (2)  existing 
contractual  commitments  and  contracts 
for  which  an  affected  recipicait  issued 
napiests  for  |)ropo.sals  (RFF)  or 


invitations  to  hid  (ITll)  for  hurricane 
response  and  recovery  projects  on  or 
before  |anuary  2t).  2013.  as  evidenced  hv 
a  signature/date  page;  for  each  contract. 
RFF  and  1TB:  and  (3)  ongoing  force 
account  work  for  hurricane  re.s|K)n.se 
and  recov{;ry  for  which  the  recipient 
budgeted  the  exi)(!ns(!,  as  (ividimced  hv 
Board  a|)i)roval  or  budget  documents, 
on  or  Ixifore  january  29,  2013. 

Do(  ament  at  ion  to  Snfyport  lunen^encv 
Operating  Heqnests.  Applications  to 
CliA\'TS.C()\'  must  include  the 
jjurpose  of  the  (miergencv  public 
transportation  scirvice  provided,  which 
may  include:  evacuations:  rescue 
ojjerations:  moving  rolling  stock  to 
higher  ground  in  order  to  jn  otect  it  from 
storm  surges;  additional  bus  or  ferry 
service  to  replace  inoperable  lail  service 
or  to  detour  around  damaged  areas; 
returning  evacuees  to  their  homes  after 
the  hurricane;  and  the  net  j)roject  costs 
related  to  ree.stahlishing.  exj)anding.  or 
relocating  public  transportation  .service 
t)(;fore.  during,  or  after  the  hurricane. 

The  application  must  include  the  dates, 
hours,  number  of  buses,  ferries,  and/or 
trains,  and  information  relating  to  fares 
charg(;d.  Only  net  project  co.sts  may  lx; 
reimhur.sed. 

Docninentation  to  Support  Capited 
liecpiests.  Applications  to 
CIIANTS.COV  must  include  coj)ies  of 
detailed  damage  asscjs.simaits  to  support 
th(!  rcupiest  for  a.ssistance  for  cajiital 
projects  FTA  and  FFMA  have  engagtul 
in  a  significant  (dfort  to  conduct  damage 
assessments  and  validate  repair/ 
replacement  cost  estimates  in  New  York 
and  New  jersey.  Specificallv,  FTA  and 
FFMA  have  worked  with  the  New  York 
Metroj)olitan  Tran.s|)ortation  Authoritv. 
the  Fort  Authority  for  New  York  and 
New  (ersiw.  New  jersey  Transit,  and  the 
New  York  Caty  De|)artment  of 
Transportation.  When  submitting 
apjjlications  for  the  three  categories  of 
projects  fle.scrihed  in  this  notice,  these 
agencies  may  include  the  damage 
asse.ssments  developed  with  FTA  and 
FFMA.  Typically,  a  damage  asse.ssimmt 
involves  on-the-ground  visits  to  the 
damage  sites  to  verify  the  extent  of  the 
damage  and  to  estimate  the  cost  of 
repairs  eligible;  for  Fm(;rgency  Reli(;f 
funding.  The  damage  assessment  should 
document:  (1)  The  specific  location, 
ty])e  of  facility  or  (;(juipment,  nature  and 
extent  of  damage;  (2)  the  mo.st  feasible 
and  practical  method  of  rej)airor 
rejjlacement;  and  (3)  the  estimated 
r(;pair  and  replacement  cost. 

Other  Uelevant  Items.  Aj)])licant.s 
must  j)rovide  supporting  documentation 
showing  other  sources  of  funding 
available,  including  insurance  j)olicies. 
agreements  with  FFMA,  and  any  other 
source  of  funds  available  to  address  the 


damage  resulting  from  the  hurricane. 
Applicants  from  all  States  that  have 
received  funding  from  FFMA  for 
emergenev  operating  ex])en.ses  and  also 
.seek  funding  from  FTA  for  emergency 
operating  costs  must  include  a  copv  of 
tlu;  agreement  with  FFMA.  including 
the  scope  of  the  agreement,  the  amount 
fundi;d.  and  the  dates  that  FFMA  agreed 
to  fund  o])erating  costs,  as  w(;ll  as  the 
scope  of  service  and  dates  for  which  the 
applicant  is  seeking  FTA  funding. 
Applicants  that  have  received  funding 
from  FFMA  for  capital  projects  and  also 
.seek  funding  from  FTA  for  capital 
projects  must  include  a  cojjy  of  the 
agreement  with  FFMA.  including  the 
scope  of  the  agreement,  the  amount 
funded,  and  a  list  of  projei:ts  included 
in  the  FFMA  ajjjjlication  or  ecpiivalent 
document.  In  addition,  ajiplicants  mu.st 
provide  su]jj)orting  documentation  for 
(Yitegory  Two  and  Category  Three 
projects,  including  a  signature/date  page 
for  each  existing  contract,  RFF  and  1TB; 
and  Board  approval  or  budget 
documents  showing  the  a])j)licant 
budgeted  ongoing  force  account  work  in 
resjjonse  to  the  hurricane  on  or  hefon; 
january  29.  2013. 

2.  Allocation  of  Frogram  Funds 

FTA  will  allocate  funds  on  a  non- 
comjjetitive  basis  for  the  three 
categories  of  eligible  exjjen.ses  described 
above;.  The  FTA  Administrator  will 
d(;termine  the  final  allocation  of  funding 
for  (;ach  applicant  after  validating 
damage  assessments  and  cost  estimates. 
TTA  r(;serve.s  the;  right  to  r(;(iuest 
additional  information  prior  to  making 
a  d(;termination  as  to  Fmergency  R(;lief 
funding  eligibility  of  any  ])articular 
project.  FTA  may  al.so  seek  clarification 
from  any  aj)|)licant  about  any  statement 
in  its  j)roposal  that  FTA  finds 
ambiguous.  FTA  intends  to  announce 
funding  allocations  on  a  rolling  basis 
and  will  notify  apjjlicants  directly  of 
allocations  made  under  the  program.  In 
addition,  FTA  will  announce  final 
allocations  on  the  FTA  Web  site. 

in.  Application  and  Submission 
Information  for  this  Notice 

A.  Ajjplication  Sahmission  Instractions 

Fro])osals  re(]ui;sting  reimbursement 
mu.st  l)e  submitted  electronically 
through  httj)://\\’\\’\v.CHANTS.COV  hy 
March  8.  2013  by  11;59  ]).m.  FST.  Mail 
and  fax  submissions  will  not  lx; 
acc(;pted. 

A  complete  pro])osal  submission  will 
consist  of  at  least  two  files;  (1)  The  SF 
424  Mandatory  form  (dowidoaded  from 
CHANTS. COX')  and  (2)  the  Hurricane 
Sandy-sjjecific  suj)])lemental  form 
found  on  the  FTA  Web  site;  http:// 
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www.fta.dot.gov/enwigencvwlit^f.  Tlie 
siipphaiiental  form  provides  guidance 
and  a  consistent  format  for  aj)j)lii:ants  to 
respond  to  tlie  information  recjnired  as 
ontliiKid  in  this  notice;.  Once  com])leted. 
the  .sni)plemental  form  must  he  placed 
in  the  attachments  section  of  tin;  SF  424 
Mandatorv  form. 

A|)plicants  must  attacli  the  Hurricane 
Sandy-specific  supplemental  form  to 
th(;ir  submission  in  (!HA\’TS.(X)\' \o 
snccessfnlly  complete  the  ai)i)lication 
prof:es.s.  A  ])roj)osal  submission  may 
contain  additional  supporting 
documentation  as  attachments.  Within 
24-48  hours  after  submitting  an 
electronic  application,  the  applicant 
should  receive  three  email  messages 
from  CjHAt\n'SXX)V:  (1)  Confirmation  of 
successful  tran.smission  to 
(jRANTS.GCA',  (2)  confirmation  of 
snccessfnl  validation  by  GRAi\’TS.(X)V 
and  (3)  confirmation  of  successful 
validation  by  FTA.  If  an  applicant  cloes 
not  receive  confirmations  of  successfid 
validation  and  receives  a  notice  of  failed 
validation  or  incomplete  materials,  the 
a])])licant  mu.st  address  the  reason  for 
the  failed  validation,  as  described  in  the 
notice,  and  resubmit  before  the 
submission  deadline.  If  making  a 
resuhmission  for  any  reason,  include  all 
original  attachimaits  regardless  of  which 
attachments  were  updated.  Complete 
instructions  on  the  apj)lication  j)rocess 
can  be  found  on  FTA's  Web  site  at 
httj)://www.fta.dot.go\7emergenc:yrelief. 
FTA  urges  applicants  to  submit  their 
a])plications  at  least  72  hours  prior  to 
the  due  date  to  allow  lime  to  receive  the 
validation  message  and  to  correct  any 
problems  that  may  have  causeil  a 
rejection  notification.  (RiANTS.GOV 
.scheduled  maintenance  and  outage 
times  are  announced  on  the 
(;RANTS.GOV\\hh  site  http;// 
www.CRANTS.COY.  Deadlines  will  not 
be  extended  due  to  scheduled 
maintenance  or  outages. 

R.  Proposal  Gontont 

Applic:ants  may  submit  one  ])roj)o.sal 
which  can  include  multi])le  ])rojecls. 
Additional  projects  may  he  added 
within  the  Hurricane  Sandy-specific 
supjjlemental  form  by  clicking  the  “add 
project”  button  in  Section  II  olTlie 
supplemental  form. 

Information  such  as  applicant  nam(;. 
Federal  amount  recpiested.  non-f'ederal 
match  amount,  de.scription  of  areas 
served,  (;tc.  may  he  re(|uested  in  varying 
degrees  of  detail  on  both  the  SF  424 
form  and  sup])lemental  form.  All  fields 
are  reepdred  unless  .stated  otherwise  on 
the  forms.  Use  both  the  “C3ieck  Package 
for  Errors”  and  the  “Validate  Form” 
validation  buttons  on  both  forms  to 
check  all  required  fields  on  the  forms. 


Ensure  that  the  I'^ederal  and  non-F(;deral 
amounts  s])ecified  are  consi.stent. 

IV.  Award  Administration 

Once  FTA  allocates  Emergency  Relief 
funds  to  a  recipi(;nt.  the  recipi(;nt  will 
he  r(;(]uir(;d  to  submit  a  grant 
application  ek;ctronically  via  F'l’A’s 
'rransportation  Electronic  Award 
Management  sy.stem  (d’EAM).  Recipi(;nts 
should  work  with  their  F'l’A  Regional 
Office  to  develo])  and  .submit  their 
application  in  TEAM  so  that  funds  can 
he  obligated  expeditiously.  Orant 
ap])lications  in  'FEAM  may  {)nly  include 
eligible  activities  under  the  Em(;rgencv 
Relief  jn'ogram.  Upon  award,  payments 
to  r(;ci]5ients  will  l)e  made  by  electronic 
transfer  to  the  reci])ient's  financial 
institution  through  FTA’s  Electronic 
Clearing  House  Operation  (ECHO) 
sy.stem. 

Post-award  reporting  requirements 
include  suhmi.ssion  of  the  Federal 
Financial  Report  and  Mile.stone  reports 
in  TEAM  consistent  with  F'FA’s  grants 
management  Circidar  .5010.1  D,  as  well 
as  any  other  re])orting  recpiirements 
FTA  determines  are  nece.ssarv. 

l)at(;d:  Issued  in  Wasliiiiglon.  IJC.  this  Isl 
day  of  Feliniarv  201 2. 

I’i;li;r  RegolT, 

Adniinisimlor. 

|I  K  Doc:.  2()i:!-()272<l  Mled  2-4-i:i;  I  1:1.'')  ain| 
BILLING  CODE  P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  No.  MAR  AD-201 3  0005] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws:  Vessel 
COOL  BEANS;  Invitation  for  Public 
Comments 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 

ACTION:  Notice. 

SUMMARY:  As  authorized  by  48  IJ.S.C. 
12121.  the  Secretary  of  Tran.s|K)rtation, 
as  rejiresented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  ll.S.-huild 
recpiirement  of  the  coastwise  laws  under 
certain  circumstances.  A  recpiest  for 
such  a  waiver  has  l)(;(;n  received  by 
MARAD.  The  vessel,  and  a  brief 
descri])tion  of  the  pro])o.sed  s(;rvice,  is 
listed  below. 

DATES:  Submit  comments  on  or  before 
March  8.  2013. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2()1 3-0005. 
Written  comments  may  he  submitted  by 
hand  or  hv  mail  to  the  Docket  (3erk. 


II. S.  Department  of  Transportation. 
Docket  Oiierations,  M-30.  West 
Hnilding  Cround  Floor.  Room  W12-140, 
1200  New  Jer.sey  Avenue;  SE., 
Washington,  DC  20590.  You  may  also 
.send  comments  electronically  via  tin; 
Internet  at  hit p://\\’i\’\\’.ro^iiIal ions.gov. 
All  comnn;nt.s  will  become  part  of  this 
docket  and  will  be;  available  for 
inspection  and  copying  at  the  above 
ad(lr(;s.s  between  10  a.m.  and  5  p.m.. 

E.T..  Monday  through  Friday,  except 
federal  holidays.  An  electronic  version 
of  this  document  and  all  documents 
entered  into  this  docket  is  available  on 
the  World  Wide  Web  at  http:// 
w’ww.ragulaiions.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Williams.  U.S.  Department  of 
Transportation,  Maritime 
Administration.  1200  New  J(;r.sev 
Avenue  SE..  Room  W23-453, 
Washington,  DC  20590.  Telephone  202- 
30(5-0903.  Email 
Linda. W illiains@dot.gov. 

SUPPLEMENTARY  INFORMATION:  As 
describi;d  by  the  applicant  the  intended 
service  of  the  ves.sel  COOL  BEANS  is: 

Intondad  Goinnwrcial  Vsa  of  Vassal: 
Sightseeing  and  sunset  crui.ses. 

Gaographic  Ragion:  Florida. 

The  conqilete  application  is  given  in 
DOT  docket  MARAD-201 3-0005  at 
lit  I  p://\v\viv. ragnlations.gov.  Interest(;d 
parties  may  comment  on  tin;  effect  this 
action  may  have  on  U.S.  ve.ssel  builders 
or  husine.sses  in  the  U.S.  that  u.se  U.S.- 
flag  ve.s.sels.  If  MARAD  determines,  in 
accordance  with  40  U.S.C.  12121  and 
MARAD's  r(;gulations  at  40  CFR  Fart 
388,  that  the  i.ssuance  of  the  waiver  will 
have  an  nndnly  adverse  effect  on  a  U.S.- 
ves.sel  builder  or  a  business  that  uses 
U.S. -flag  vessels  in  that  busine.ss,  a 
waiver  will  not  he  granted.  Comments 
.should  refer  to  the  docket  number  of 
this  notice  and  the  ve.ssel  name  in  order 
for  MARAD  to  })roperly  consider  the 
connn(;nts.  Comments  should  also  .state 
the  commenter's  interest  in  the  waiver 
application,  and  address  the  waiv(;r 
criteria  given  in  §388.4  of  MARAD’s 
regulations  at  40  CFR  Fart  388. 

Privacy  Act 

Anyone  is  ahh;  to  .search  the 
(;lectronic  form  of  all  comm(;nts 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  suhmittiug  the 
comment  (or  signing  the  connn(;nt.  if 
submitted  ou  l)i;half  of  an  association, 
business,  labor  union,  etc.).  You  may 
revi(;w  DOT’s  complete  Frivacy  Act 
Statement  in  the  F’ederal  Register 
published  on  April  11,  2()()()  (Volume 
05.  Number  70;  Fages  19477-78). 

Dat(;(l:  )amiarv  31. 2013. 
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Ilv  Order  of  the  Maritiiiu;  Administralor. 
Iiilin  I’.  Agarwal. 

Sratfiary.  Miiritinw  Administration. 

IKR  Ooc.  2Ui:{-025im  Kill'd  2-5- Kl:  8:45  ani| 

BILLING  CODE  4910-81-P 

DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 

[Docket  No.  M ARAD-201 3  0006] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws:  Vessel 
UNTITLED;  Invitation  for  Public 
Comments 

AGENCY:  Maritime  Administration. 
Department  of  Transjiortation. 

ACTION:  Notice. 

SUMMARY:  As  authorized  l)y  48  ll.S.CI 
12121.  the  Secretary  of  Transportation, 
as  repre.sented  hy  the  Maritime 
Admini.stration  (MARAD).  is  authorized 
to  grant  waivers  of  the  ll.S.-hiiild 
reipiirement  of  the  coastwise  laws  under 
certain  circumstances.  A  recpiest  for 
such  a  waiver  has  been  recinved  1)V 
MARAD.  The  ve.ssel.  and  a  lirief 
descri])tion  of  the  projiosed  service,  is 
li.sted  helow. 

DATES:  Siihmit  comments  on  or  liefore 
March  8.  2013. 

ADDRESSES:  (iomments  sliould  refer  to 
docket  nnmher  MARAD-201 3-t)()()(i. 
Written  comments  mav  he  snlnnitted  hy 
hand  or  hy  mail  to  the  Docket  Cilerk. 

U..S.  Department  of  Transportation. 
Docket  Operations.  M-30.  We.st 
Building  Ground  Floor.  Room  \V12-14(). 
1200  New  jersey  Avenue  .SE.. 
Washington.  DC  20500.  Yon  may  also 
.send  comments  electronically  via  the 
Internet  at  http://\\  \v\\’.w^u}ati()ns.a()\’. 
All  comments  will  hecome  part  of  this 
docket  and  will  he  available  for 
insjjection  and  copying  at  the  above 
adclress  between  10  a.m.  and  5  p.m.. 
E.T..  Monday  through  Friday,  except 
federal  holidays.  An  electronic  version 
of  this  document  and  all  documents 
entered  into  this  docket  is  available  on 
the  World  Wide  Web  at  http:// 
\\'\v\v.ro‘>ul(itions.<’()v. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Williams.  IJ.S.  Department  of 
Transportation.  Maritime 
Admini.stration.  1200  New  Jersey 
Avenue  .SE.,  Room  W23^53. 
Washington.  DG  20590.  Telephone  202- 
300-0903.  Email 
Lind(i.\Villi(inis@(i()t.a()v. 

SUPPLEMENTARY  INFORMATION:  As 
described  hy  the  a])j)licant  the  intended 
service  of  the  vessel  UNTITLED  is: 


Intendnd  (^oninmrcidl  Vsh  of  Vassid: 
Long  range  overnight  sport  fishing 
charters. 

(iaoaniphic  Uogion:  I'Merida 
The  complete  apjilication  is  given  in 
DOT  docket  MARAD-201 3-0000  at 
hit p://\\  \\’\v.ro<>uI(it ions. ‘’ov.  Interested 
parties  may  comment  on  the  effect  this 
action  may  have  on  U.S.  vessel  hnilders 
or  businesses  in  the  U..S.  that  use  II..S.- 
flag  vessels.  If  MARAD  determines,  in 
aci;ordance  with  40  U.S.G.  12121  and 
MARAD’s  regulations  at  40  (iFR  Fart 
388.  that  the  issuance  of  the  waiver  will 
have  an  undid v  adverse  effect  on  a  IL.S.- 
vessel  builder  or  a  business  that  uses 
U.S. -flag  ve.ssels  in  that  business,  a 
waiver  will  not  he  granted.  Gomments 
should  refer  to  the  docket  number  of 
this  notice  and  the  ve.ssel  name  in  order 
for  MARAD  to  properly  consider  the 
comments.  Gomments  should  also  state 
the  commenter's  interest  in  the  waiver 
a])j)lication.  and  address  the  waiver 
criteria  given  in  ^388.4  of  MARAD’s 
regulations  at  40  GFR  Fart  388. 

Privacy  Af:t 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  doi;kets  hy  the 
name  of  the  individual  snhmitting  the 
comment  (or  signing  the  comment,  if 
snhmitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  Yon  may 
review  DClT's  coinjilete  Frivacy  Act 
.Statement  in  the  Federal  Register 
published  on  April  11. 2()()()  (Volume 
05.  Numher  70;  Fages  1 ‘1477-78). 

Dated;  lanuarv  31. 2013. 

By  Order  ol  the  Maritime  Admini.stralor. 
Iiilie  P.  Agarwal. 

Sacivtaix.  Maritiina  Administration. 

|I  K  Doc.  2l)i;i-(125ll()  Filed  2-.5-i;i;  8:45  and 
BILLING  CODE  4910-81-P 

DEPARTMENT  OF  TRANSPORTATION 

Pipeline  and  Hazardous  Materials 
Safety  Administration 

[Docket  No  PHMSA-201 3-0003] 

Pipeline  Safety:  Information  Collection 
Activities,  Revision  to  Annual  Report 
for  Hazardous  Liquid  Pipeline  Systems 

AGENCY:  Fijieline  and  Hazardous 
Materials  .Safety  Admini.stration 
(FHM.SA).  DGT. 

ACTION:  Notice  and  reipiest  for 
comments. 

SUMMARY:  In  accordance  with  the 
Fa])erwork  Reduction  Act  of  1995.  the 
Fipeline  and  Hazardous  Materials  .Safety 
Administration  (FHM.SA)  invites 
comments  on  its  intention  to  revise  form 


FHM.SA  L’  7()()()-l.l — Annual  Reiiort  for 
Hazardous  Liipiid  Fipeline  .Systems,  and 
its  intention  to  request  ajiproval  from 
the  Gffice  of  Management  and  Budget 
(OMB)  for  revised  information 
collection  burdens. 

DATES:  Interested  parties  are  invited  to 
submit  comments  on  or  before  April  8. 
2013. 

ADDRESSES:  Gomments  may  he 
snhmitted  in  the  following  wavs: 

E-(k)v  WahSitn:  http:// 

WWW. roguIations.gov.  This  site  allows 
the  ]nihlic  to  enter  comments  on  any 
Federal  Register  notice  is.sued  hy  any 
agency. 

Fax:  1-202-493-2251. 

Mail:  Docket  Management  Facility; 

U..S.  Dejiartment  of  Tran.sjiortation 
(DOT).  1200  New  Jersey  Avenue  SE. 

We.st  Building.  Room  \V12-140. 
Washington.  DG  20590-0001. 

Hand  Dolivoiy:  Room  W12-140  on  the 
ground  level  of  DOT.  West  Building. 

1200  New  Jersey  Avenue  .SE. 

Wa.shingtou.  DG.  between  9:00  a.m.  and 
5:00  ]).m..  Monday  through  Friday, 
except  Federal  holidays. 

Instructions:  Identify  the  docket 
numher.  FHM.SA-2012-0024.  at  the 
heginuing  of  your  comments.  Note  that 
all  comments  received  will  he  posted 
without  change  to  http:// 
www.rognhdions.gov,  including  any 
])er.sonal  information  provided.  You 
should  know  that  anyone  is  able  to 
.search  the  electronic  form  of  all 
comments  received  into  any  of  our 
dockets  hy  the  name  of  the  individual 
suhmittiug  the  comment  (or  signing  the 
comment,  if  submitted  on  behalf  of  an 
association,  business,  labor  union,  etc.). 
Therefore,  you  may  want  to  review 
dot’s  complete  Frivacy  Act  .Statement 
in  the  Federal  Register  published  on 
April  11. 2()()().  (05  FR  19477)  or  visit 
http://www.roguIations.gov  before 
submitting  any  such  comments. 

Docket:  For  access  to  the  docket  or  to 
read  background  documents  or 
comments,  go  to  http:// 
www.rognIations.gov  i\\  any  time  or  to 
Room  \V1 2-140  on  the  ground  level  of 
DOT.  West  Building.  1200  New  Jersey 
Avenue  .SE.  Washington.  DG.  between 
9:00  a.m.  and  5:00  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
If  you  wish  to  receive  confirmation  of 
recei])t  of  your  written  comments, 
please  include  a  .self-addressed. 

.stamped  ])ostcard  with  the  following 
statement:  "Gomments  on  FHM.SA- 
2012-0024.’’  The  Docket  (ilerk  will  date 
stamj)  the  ]K)stcard  jnior  to  returning  it 
to  you  via  the  U..S.  mail.  Flease  note  that 
due  to  delays  in  the  deliverv  of  U..S. 
mail  to  Federal  offices  in  Washington. 
DG.  we  recommend  that  persons 
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consider  an  alternative  method 
(Int(;rnet.  fax,  or  i)rofessional  delivery 
service)  of  submitting  comments  to  the 
docket  and  ensuring  their  timelv  receipt 
at  ixrr. 

FOR  FURTHER  INFORMATION  CONTACT: 

Angela  Dow  by  telephone  at  2()2-3()(i- 
1248,  by  fax  at  2()2-3()(i-458(i,  or  by 
mail  at  DO'f,  PHMSA,  1200  New  jersey 
Avenue  SE,  PHP-30,  Washington,  IXi 
20,500-0001 . 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

.Section  1320.8  (d).  Title  5,  (lode  of 
Federal  Regulations,  requires  PHMSA  to 
provide  interested  members  of  the 
public  and  affected  agencies  an 
ojjportimity  to  comment  on  information 
collection  and  recordkeeping  requests. 
This  notice  identifies  a  revised 
information  collection  recjne.st  that 
PHMSA  will  be  submitting  to  OMB  for 
approval.  The  information  collected 
from  hazardous  li(]uid  operators’  annual 
reports  is  an  important  tool  for 
identifying  safetv  trends  in  the 
hazardous  liquid  ])i])elin(!  industry. 

B.  Proposed  (ihanges  to  the  Annual 
Report  for  Hazardous  Liquid  Pipeline 
Systems 

PHMSA  is  proposing  to  revise  the 
Annual  Rej)ort  for  Hazardous  Litpiid 
Pipeline  Systems  (PHMSA  F  7(K)()-1.1. 
hazardous  liipiid  annual  report  form)  to: 

(1)  Remove  sections  A3,  Ati,  and  A8 
which  are  of  limited  value  (PAR  T  A); 

(2)  Obtain  additional  information  on  a 
by-state  basis  (PART.S  D  and  E): 

(3)  Inqjrove  information  collection  on 
mileage  of  older  pipe  (PART  1):  and 

(4)  Recpiire  reporting  of  actionable 
anomalies  removed  due  to  pipe 
replacement  or  abandonment  (PART  F). 

Background  for  these  revisions, 
including  the  PART  location  on  the 
hazardous  li(juid  annual  rejjort.  is  as 
follows: 

( 1 )  Remove  Sections  A3,  A6,  and  Ati 
(PART  A) 

Removal  of  section  A3:  .Section  A3- 
“Individual  Where  Additional 
Information  May  be  Obtained"  is  of 
limited  value  since  similar  information 
is  available  in  PART.S  N  and  O.  'Phis 
change  will  only  result  in  an 
amendment  to  the  form  without  any 
burden  hour  impac:t.s. 

Removal  of  sections  Ati  and  A8: 
.S(!ction  Ati  of  the  hazardous  litiuid 
annual  rejjort  allows  each  submitter  to 
characterize  its  pipelines  and/or  the 
pipeline  facilities  covered  by  its 
Operator  Identification  (OPID)  and 
commoditv  grouj)  that  are  inc:luded  in 
an  integrity  management  program  undijr 
49  OFR  195.452.  .Section  A8  allows  for 


submitters  to  identify  whether  th(!y  had 
any  changes  from  last  year’s  filing. 
PHM.SA  has  determined  that  these 
sections  provide  limittid  value  and 
should  he  removed.  This  change  will 
only  result  in  an  aiiKnidment  to  the  form 
without  any  burden  hour  impacts. 

(2)  Obtain  Additional  Information  on  a 
Ry-State  Rasis  (Parts  D  and  R) 

Ournnitly,  the  annual  report 
information  is  collected  on  a  hv-state 
basis  for  PART.S  H,  1,  ).  K.  L  and  M. 
PHM.SA  propos(!.s  to  additionally  collect 
information  in  PART  D  "Miles  of  .Steel 
Pi])e  by  (iorrosion  Protection"  and 
PART  E  “Miles  of  Electric  Resistance 
Welded  (ERW)  Pipe”  by  state.  PHMSA 
believes  that  most  of  the  regulated 
hazardous  licjuid  pipeline  industry 
already  collects  this  information  on  a 
by-state  basis  so  the  burden  for 
providing  it  would  be  minimal.  The 
information  in  these  two  PAR’I’s  is 
curnmtly  collected  from  gas 
transmission  pipeline  operators  who 
have  about  twice  the  mileage  as 
hazardous  licpdd  operators.  'Phis 
information  is  e.ssential  for  PHM.SA’s 
res])onse  to  state;  regulators,  (’.ongress. 
state  officials,  and  the  public  following 
jjipeline  incidents.  'Phis  iidbrmation 
also  hel])S  state  pipeline  safetv  agenci(;s 
carrv  out  tlu;ir  oversight  res])onsil)ilitie.s. 

(3)  Improve  Information  Oollection  on 
Mileaye  o  f  Older  Pipe  (Part  I) 

In  PART  I-  Miles  of  Pipe  by  D(;cade 
Installed,  the  form  asks  for  “Pre-2()’s  or 
Unknown”  decades  in  one  category. 
Recent  accidents  on  older  pipe  continue 
to  emphasize  the  need  for  information 
about  the  age  of  the  pipeline 
infrastructure;  thus,  PHM.SA  believes 
the  information  for  pipe  in.stalled  prior 
to  the  192()s  should  not  be  comingled 
with  i)ii)e  in.stalled  at  an  unknown 
period.  'Pherefore,  PHMSA  is  proposing 
to  have  a  category  for  “Pre-2()’s’’  and  a 
category  for  "Unknown"  decade  of 
installation. 

(■4)  Reqnire  Report  im^  of  Actionable 
Anomalies  Removed  Dae  to  Pipe 
Replacement  or  Abandonment  (Part  P) 

'Phe  annual  report  c:urrentlv  collec:t.s 
information  about  the  numher  of 
anomalies  repair(;d  in  respon.se  to 
integrity  asse.ssments  in  PAR'P  F’.  During 
data  (luality  checks  of  the  2010  data, 
PHMSA  learned  that  many  anomalies 
are  eliminated  from  hazardous  licpdd 
pipeline  systems  by  pijie  replacement  or 
abandonment.  'Phis  data  is  crucial  to 
demon.strating  the  benefits  of  integrity 
managem(;nt  programs. 


C.  Summary  of  Impacted  Collection 

PHM.SA  considted  industry  and  trade 
association  representatives  of  the 
American  Petroleum  Institute  and  .state; 
pipeline  safety  representatives  through 
the  National  Association  of  Pipeline 
.Safety  Rejiiesentatives  in  considering 
revisions  to  the  hazardous  liepiid 
pipeline  ope;rator  annual  re])ort  form  to 
make  the  information  collected  more 
useful  to  indu.stry.  government,  and  the 
public. 

PHM.SA  has  revised  burden  e.stimat(;s, 
wh(;re  appro|)riate.  to  reflect  revisions  to 
the  annual  report  form  since  the 
information  collection  was  last 
approved.  PHM.SA  estimates  that  ten 
percent  of  rej)orting  companies  will 
abandon  or  r(;place  pipe  in  high- 
consecpiences  areas  in  any  giv(;n  year 
and  30  additional  minutes  would  be 
recpiired  to  coll(;ct  and  rejjort  the 
information,  resulting  in  an  increase  in 
burden  of  10.75  hours  (335  reports  x  .10 
affected  x  .5  hours).  For  the  ])urpose  of 
calculating  hurd(;n  hours,  this  amount 
has  been  rounded  up  to  17  additional 
hours  for  a  total  r(;porting  burden  of 
8.003  (8.040  -H  17)  hour.s. 

'Phe  following  information  is  |)rovided 
for  each  information  collection: 

(1)  Abstract  for  the  affected  annual 
re])ort  form:  (2)  title  of  the  information 
collection;  (3)  OMB  control  numh(;r;  (4) 
affected  annual  re])ort  form:  (5) 
description  of  affected  ])ul)lic::  (0) 
estimate;  of  total  annual  reporting  and 
recordkeeping  burden;  and  (7) 
fre{pi(;ncy  of  collection.  PHM.SA  will 
reepiest  a  three-year  term  of  a[)proval  for 
each  information  c;e)llection  activity  and, 
when  api)roved  by  OMB,  publish  notice 
of  the  approval  in  the  Federal  Register. 

PHM.SA  reejue.sts  comments  on  the 
following  information  collection: 

Title:  'Pransportation  of  Hazardous 
Li(|uid.s  by  Pipeline:  Recordkeeping  and 
Annual  Reporting. 

OXUi  Control  Number:  2137-0014. 
Current  Expiration  Date:  1/31/2014. 
Type  of  Recpiest:  Revision. 

Abstract:  Po  ensure  adetpiate  public 
protection  from  exposure  to  potential 
hazardous  litpiid  })ii)eline  failures, 
PHM.SA  collects  information  on 
rejjortahle  hazardous  liciuid  pipeline 
accidents.  Additional  information  is 
akso  ohtaim;d  concerning  the 
characteristics  of  an  ojjerator’s  pi])eline 
.system  on  the  Annual  Report  for 
Hazardous  Li(|uid  Pij)eline  .Svslems 
form  (PHM.SA  F  7000-1.1).  'Phis 
information  is  need(;d  for  normalizing 
the  accident  information  to  provide  for 
ad(;(|nate  safety  trending.  'Phe  Annual 
RejJort  for  Hazardous  Licpiid  Pipeline 
Operators  form  is  r(;(|uired  to  hi;  filed 
annually  by  )une  15  of  each  year  for  the 
preceding  calendar  year. 
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AffhctiHi  Public:  Hazardous  li(|iiid 
pipeline  oi)erat()rs. 

Annual  licporting  and  Pccordkccping 
liiu'dcn: 

Total  Annual  RiJsponses:  447. 

Total  Annual  Burden  Honrs:  8.083 
(8.040  +  1  7). 

Frecinency  oi Collection:  Annually. 

(Comments  ani  invited  on: 

(a)  The  need  for  the  |)roposed 
collection  of  inldrinalion  for  the  proper 
jMM'forinance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 

(h)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  pro])osed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
a.ssumj)tions  used: 

(c)  \Vays  to  enhance  the  cpiality. 
utility,  and  clarity  of  the  information  to 
be  collected:  and 

(d)  Ways  to  minimize  the  hurden  of 
the  collection  of  information  on  those 
who  are  to  nispond,  including  the  use 
of  aj)propriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techuiciues. 

Issued  ill  Wasliington.  D(i.  on  l''el)i'iiiirv  1. 
2013. 

Alan  K.  Mayberry, 

Deputy  Associate  Administrator  for  Pield 
Operations. 

II’K  Doe.  20i:{-{)2lil(l  I'iled  a:4.">  iim| 

BILLING  CODE  4910-60-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

Unblocking  of  Specially  Designated 
Nationals  and  Blocked  Persons 
Pursuant  To  Executive  Order  12978 

agency:  Office  of  Foreign  Assets 
Control,  Treasury. 

ACTION:  Notice. 

SUMMARY:  The  De|)artment  of  the 
Treasury's  Office  of  Foreign  Assets 
(lontrol  ("OFAC")  is  ])ublishing  the 
names  of  three  individuals  who.se 
property  and  interests  in  jjroperty  have 
been  unblocked  pursuant  to  Executive 
Order  12978  of  October  21,  1995. 
“Blocking  As.sets  and  Prohibiting 
Tran.sactions  With  Significant  Narcotics 
Traffickers". 

DATES:  The  unblocking  and  removal 
from  the  list  of  Specially  Designated 
Nationals  and  Blocked  Persons  (“SDN 
List")  of  the  three  individuals  identified 
in  this  notice  whose  |)ro])erty  and 
interests  in  iirojjerty  were  blocked 
])ur.suant  to  Executive  Order  12978  of 
October  21,  1995.  is  effective  on  (anuarv 
30,2013. 


FOR  FURTHER  INFORMATION  CONTACT: 
Assistant  Director.  Sanctions 
(kmipliance  &  Evaluation,  De])artment 
of  the  Treasurv,  Office  of  Foreign  Assets 
C.ontrol,  Washington,  DC,  20220,  Tel: 
(202)022-2490. 

SUPPLEMENTARY  INFORMATION: 

Electronic  and  Facsimile  Availability 

This  document  and  additional 
information  concerning  OFAC  are 
available  from  OFAC’s  web  site 
(www’.trcasun'.gov/ofcK:)  or  via  facsimile 
through  a  24-hour  fax-on  dmnand 
.service  at  (202)  022-0077. 

Background 

On  October  21.  1995,  the  President, 
invoking  the  authority,  inter  alia,  of  the 
International  Emergencv  Economic 
Powers  Act  (50  U.S.C.  1701-1700) 
(“lEEPA"),  issued  Executive  Order 
12978  (00  FK  54579,  October  24.  1995) 
(the  “Order").  In  the  Order,  the 
President  declared  a  national  emergency 
to  deal  with  the  threat  ])osed  bv 
significant  foreign  narcotics  traffickers 
centered  in  Colombia  and  the  harm  that 
they  cau.se  in  the  United  States  and 
abroad. 

Section  1  of  the  Order  blocks,  with 
certain  f:xc:(!ptions.  all  ])ro])ertv  and 
interests  in  property  that  ari;  in  the 
United  States,  or  that  hereaft(!r  come 
within  the  United  .States  or  that  are  or 
hereafter  come  within  the  jjos.session  or 
control  of  United  States  |)ersons.  of:  (1) 
The  foreign  persons  listed  in  an  Annex 
to  the  Order;  (2)  any  foreign  pm'.son 
determined  by  the  Secretary  of 
Treasurv.  in  consviltation  with  the 
Attorney  (General  and  the  Secretary  of 
State:  (a)  To  jjlay  a  significant  role  in 
international  narcotics  trafficking 
centered  in  Colombia:  or  (h)  to 
materially  assist  in.  or  provide  financial 
or  technological  support  for  or  goods  or 
services  in  su])port  of,  the  narcotics 
trafficking  activities  of  jier.sons 
designated  in  or  pursuant  to  the  Order; 
and  (3)  j)ersons  determined  by  the 
Secretary  of  the  Treasurv,  in 
consultation  with  the  Attorney  (General 
and  the  Secretary  of  State,  to  he  owned 
or  controlled  by,  or  to  act  for  or  on 
behalf  of.  persons  designated  pursuant 
to  the  Order. 

On  January  30,  2013,  the  Director  of 
OFA(;  nmioved  from  the  SDN  Ei.st  the 
three  individuals  li.sted  below,  who.se 
property  and  interests  in  ])ropertv  were 
blocked  pursuant  to  the  (Irder; 

1.  ESQUIVEI,  PENA.  William,  c/o 
UNIPAPEl,  S.A.,  Cali.  Colombia;  c/o 
BANANERA  ACiRlCOEA  S.A..  Santa 
Marta,  Colombia:  c:/o  j.  FREDDY 
MAFLA  Y  CIA.  S.C.S.,  Cali,  Colombia: 
Cedula  No.  10041031  (Colombia); 


Passport  10041031  (Colombia) 
(individual)  |SDNT|. 

2.  EOZANO  ESCOBAR,  Euri(iue 
Alejandro,  c/o  (iRANJA  LA  SIERRA 
LTDA.,  Cali,  Colombia;  DOB  05  Aug 
1901;  POB  Cali,  Valle,  (kilomhia;  C.edula 
No.  100575)02  (Colombia);  Passi)ort 
10057902  ((kilombia)  (individual) 
ISDNTj. 

3.  VALENCIA  OBANDO.  William,  c/ 
o  (iRAN  MUELLE  S.A..  Buenaventura. 
Colombia;  DOB  28  Oct  15)09;  (kulula  No. 
75)24  5  081  (Colombia);  Passport 

75)24  5  0  81  (Colombia)  (individual) 
ISDNT). 

IlcitocI:  lamiary  :)().  2013. 

Adam  ).  Szubin, 

Direct  (W.  Office  of  Foreign  Assets  Control. 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

Additional  Designations,  Foreign 
Narcotics  Kingpin  Designation  Act 

AGENCY:  Office  of  Foreign  Assets 
(kmtrol,  Treasurv. 
action:  Notice. 

SUMMARY:  'I’he  U.S.  De])artment  of  tlu; 
Treasurv's  Office  of  I'^oreign  A.sseds 
(Control  (“OFAC")  is  ])ul)lishing  the 
names  of  one  individual  and  one  entity 
whose  i)roperty  and  interests  in 
])roj)erty  have  been  blocked  pursuant  to 
the  Foreign  Narcotics  Kingpin 
Designation  At;t  (“Kingpin  Act")  (21 
U.S.C.  19()1-19()8,  8  U.S.C.  1182). 

DATES:  The  designation  by  the  Director 
of  OFAC  of  the  one  individual  and  one 
entity  identified  in  this  notice  pursuant 
to  section  8()5(b)  of  the  Kingpin  Act  is 
effective  on  January  30.  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
A.ssi.stant  Director.  Sanctions 
(Compliance  &  Evaluation,  Office  of 
Foreign  As.sets  Control.  U.S.  Department 
of  the  Treasurv.  Washington.  DC  20220, 
Ttil;  (202)  022-2490. 

SUPPLEMENTARY  INFORMATION: 

Electronic;  and  E'acsimile  Availability 

This  document  and  additional 
information  concerning  OFACC  are 
available  on  OFAC's  W(;b  site  at  http:// 
wivw.treasury.gnv/ofac  or  via  facsimile 
through  a  24-hour  fax-on-demand 
servic:e  at  (202)  022-0077. 

Background 

The  Kingpin  Act  bei:ame  law  on 
December  3,  195)9.  The  Kingpin  Act 
establishes  a  ])rogram  targeting  the 
activities  of  significant  foreign  narcotics 
traffickers  and  their  organizations  on  a 
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worldwide  basis.  It  provides  a  .statutory 
IVamework  for  tlie  iin)K)sitioii  of 
sanctions  against  significant  fonngn 
narcotics  traffickers  and  their 
organizations  on  a  worldwich;  liasis. 
witli  tin;  ol)jective  of  denying  their 
businesses  and  agents  access  to  tin;  IJ..S. 
financial  system  and  the  heiudits  of 
trade  and  transactions  involving  II.S. 
companies  and  individuals. 

'I’he  Kingpin  Act  blocks  all  pro])erty 
and  interests  in  pro])er1y.  subject  to  II.S. 
jurisdiction,  owned  or  controlled  bv 
significant  foreign  narcotics  traffickers 
as  identified  by  the  President.  In 
addition,  the  Secretary  of  tin;  Treasury, 
in  consultation  with  the  Attorney 
General,  the  Diriictor  of  the  Gentral 
Intelligence  Agenc:y,  the  Director  of  the 
Fed{!ral  Bureau  of  Inve.stigation.  the 
Admini.strator  of  the  Drug  Enforcement 
Administration,  the  Secretary  of 
Defense,  the  Secretary  of  State,  and  the 
.Secretary  of  Homeland  .Security  may 
clesignate  and  block  lb(!  j)roi)erty  and 
interests  in  projjerty,  subject  to  IJ..S. 
jurisdiction,  of  ))ersons  who  are  found 
to  be;  (1)  Materially  assisting  in,  or 
providing  financial  or  technological 
sn])j)ort  for  or  to,  or  providing  goods  or 
services  in  support  of,  the  international 
narcotics  trafficking  activities  of  a 
per.son  designated  pursuant  to  the 
Kingjiin  Act:  (2)  owned,  controlled,  or 
directed  by.  or  acting  for  or  on  behalf  of, 
a  person  designated  j)nrsnant  to  the 
Kingj)in  Act;  or  (8)  j)laying  a  significant 
role  in  international  narcotics 
trafficking. 

On  january  30.  2013.  the  Director  of 
OP’AG  designated  the  following 
individual  and  entity  whose  jiropertv 
and  interests  in  property  are  lilocked 
jjursuant  to  section  805(b)  of  the 
Kingpin  Act. 

Individual 

1.  PEREZ  HENAO.  Diego  (a.k.a. 
VILLEGAS  GOMEZ,  Diego;  a.k.a. 
“DIEGO  RA.STROjO”);  DOB  07  Apr 
1971;  POB  Bolivar.  Valle  de  Gaiica, 
Golombia;  nationality  Golombia:  citizen 
Golombia;  Gedida  No.  94309359 
(Golombia);  Passport  A1729787 
(Golombia)  (individual)  l.SDNTK] 
(Linked  To:  LOS  RA.STROjOS). 

Kniity 

1.  LOS  RA.STROJOS,  Golombia; 
I'icnador;  Venezuela  I.SDN'l'K). 

Dated:  laiuiarv  30.  2013. 

Adam  J.  S/.uhin, 

Diractor,  Office  ofFoivi<’n  Assets  Control. 

IKK  Dec.  2()i:M)2(i21  Filed  2-.">-13:  3:4.")  :iiii| 
BILLING  CODE  4811-AL-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

Unblocking  of  Specially  Designated 
Nationals  and  Blocked  Persons 
Pursuant  to  the  Foreign  Narcotics 
Kingpin  Designation  Act 

AGENCY:  Office  of  Foreign  A.ssets 
Gontrol,  Trciasurv. 
action:  Notice. 

SUMMARY:  The  Department  of  the 
Treasury’s  Office  of  Foreign  As.sets 
Gontrol  (“OFAG”)  is  ])ubli.sbing  the 
names  of  22  individuals  and  13  entities 
whose  proiierty  and  interests  in 
jiroperty  have  been  unblocked  pursuant 
to  the  Foreign  Narcotics  Kingpin 
Designation  Act  (“Kingpin  Act”)  (21 
U.S.G.  1901-1908.  8  II.S.G.  1182). 

DATES:  The  unblocking  and  removal 
from  the  list  of  .S])ecially  Designated 
Nationals  and  Blocked  Persons  (“SDN 
List”)  of  the  22  individuals  and  13 
entities  idmitified  in  this  notice  whose 
pro})erty  and  intenjsts  in  property  wen; 
blocked  pursuant  to  the  Kingpin  Act,  is 
effective  on  Jannarv  30,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Assistant  Direc;tor.  .Sanctiinis 
Gompliance  K  Evaluation,  Department 
of  the  Treasury,  Office  of  Foreign  Assets 
Gontrol,  Washington,  DG  20220,  Tel: 
(202)  022-2420. 

SUPPLEMENTARY  INFORMATION: 

Electronic  and  Facsimile  Availability 

This  document  and  additional 
information  coiu:erning  OFAG  are 
available  from  OFAG’s  web  site  at 
www.treasiny.gov/ofac  or  via  facsimile 
tbrougb  a  24-bour  fax-on  demand 
service  at  (202)  022-0077. 

Background 

On  December  3,  1999,  the  Kingpin 
Act  was  signed  into  law  by  the 
President  of  the  United  .States.  The 
Kingpin  Act  ])rovide.s  a  .statutory 
framework  for  the  President  to  impose 
sanctions  against  significant  foreign 
narcotics  traffickers  and  tb(;ir 
organizations  on  a  worldwide  basis, 
with  the  objective  of  denying  their 
bnsine.sses  and  agents  access  to  the  IL.S. 
financial  system  and  to  the  benefits  of 
trade;  and  transactions  involving  IJ..S. 
persons  and  entities. 

The  King])in  Act  blocks  all  property 
and  interests  in  pro])ertv,  subject  to  II..S. 
jurisdiction,  owned  or  controlled  by 
significant  foreign  narcotics  traffickers 
as  identified  by  the  Pr(;sident.  In 
addition,  the  .Secretary  of  the  Treasury 
consults  with  the  Attorney  General,  the 
Director  of  the  Gentral  Intelligence 
Agency,  the  Director  of  the  Federal 


Bureau  of  Investigation,  the 
Administrator  of  the  Drug  Enforcement 
Administration,  the  .Secretary  of 
Defense,  the  .Secretary  of  .State,  and  the 
.Secretary  of  Homeland  .Security  wb(;n 
designating  and  blocking  the  property  or 
interests  in  prop(;rtv.  subject  to  IJ..S. 
jurisdiction,  of  persons  or  entili(;.s  found 
to  b(;:  (1)  Materially  assisting  in.  or 
providing  financial  or  technological 
support  for  or  to,  or  providing  goods  or 
.services  in  support  of,  the  international 
narcotics  trafficking  activities  of  a 
per.son  designated  pursuant  to  the 
Kingpin  Act;  (2)  owned,  controlled,  or 
directed  by,  or  acting  for  or  on  behalf  of, 
a  per.son  designated  pursuant  to  the 
Kingpin  Act;  and/or  (3)  playing  a 
significant  role  in  international 
narcotics  trafficking. 

On  January  30.  2013,  the  Director  of 
OFAG  removed  from  the  .SDN  List  the 
22  individuals  and  13  entities  listed 
below,  whose  property  and  interests  in 
])roperty  wi;re  blocked  pursuant  to  the 
Kingpin  Act: 

Individuals 

1.  VARGAS  RlIEDA.  Nekson  (a.k.a. 
“ALFREDO”:  a.k.a.  “HUGO”);  DOB  27 
Apr  1970;  Gedula  No.  77130703 
(Golombia)  (individual)  I.SDNTKj. 

2.  AGUILAR  TORRES,  Evangelina,  c/ 
o  CASA  DE  EMPENO  RIO  riJUANA, 
.S.A.  DE  G.V.,  Tijuana,  Baja  Galifornia, 
Mexico;  DOB  02  May  1950:  POB 
Tijuana,  Baja  Galifornia.  Mexic:o 
(individual)  jSDNTKl. 

3.  ALVARl'IZ  HERNANDEZ.  Maria 
T(;resa.  c/o  GONSULTORIA  DE 
OGGIDENTE.  S.A.  DE  G.V..  Guadalajara. 
Jali.sco.  Mexico:  c/o  GS  I’LUS 
GONSUI.TORES.  S.A.  DE  G.V..  Tijuana. 
Baja  Galifornia,  Mexico;  DOB  25  Jnl 
ItlOO;  POB  Guadalajara,  Jalisco,  Mexico: 
R.F.G.  AAHT-()0072.5-4L7  (Mexico) 
(individual)  [SDNTKJ. 

4.  ARMENTA  ZAVALA,  Arnoldo 
Humberto.  Av.  Pte.  A.  de  Sta.  Na.  21741, 
Golonia  Infonavit  Pr(;.si dentes,  Tijuana. 
Baja  Galifornia  GP  22570,  Mexico;  c/o 
GASA  DE  EMPENO  RIO  TIJUANA.  S.A. 
DE  G.V.,  Tijuana.  Baja  Galifornia. 
Mexico;  DOB  12  Nov  1971;  R.F.G. 
AEZA-71 1 1 1 2-AA5  (Mexico) 
(individual)  iSDNTKJ. 

5.  BEGERRA  RODRIGUEZ.  Mario 
Alberto.  Galle  del  Greston  334,  Golonia 
Playas  de  Tijuana.  Tijuana.  Baja 
Galifornia  GP  223()(),  Mexico;  c/o  GASA 
DE  EMPENO  RIO  TIJUANA.  S.A.  DE 
G.V.,  Tijuana,  Baja  Galifornia.  Mexico; 
c/o  MULTISERVIGIOS  Dl-L  NOROESTE 
DE  MEXIGO.  S.A.  DE  G.V.,  Tijuana,  Baja 
Galifornia.  Mexico:  DOB  17  Sep  1954; 
POB  Tijuana,  Baja  Galifornia,  Mexico: 
R.F.G.  BERM-54()917-181  (Mexico) 
(individual)  [SDNTKJ. 
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(i.  Cy\RRIl.L()  CUEVAS.  Mario 
Allxato.  (.alio  Eago  (.haira  [i2'3,  (iolonia 
Vista  Dorada.  Ensonada.  Baja  California 
CB  22»()().  Moxico:  o/o  CASA  DE 
EMBENO  RIO  TI)IIANA,  S.A.  DE  CAE. 
Tijuana.  Baja  California.  Moxico:  DOB 
11  Sop  lUHO:  BOB  Navojoa.  Sonora. 
Moxico  (individual)  iSDNTKj. 

7.  DEITiADO  (BJTIERREZ.  Elias. 
Callo  Ramon  Eopoz  Volardo  :t(i.  Colonia 
Ridbrina.  Tijuana.  Baja  California  CB 
22()20.  Moxico:  c/o  CENTRO 
CAMBIARIO  KINO.  S.A.  DE  C.V.. 

1  ijnana.  Baja  (California.  Moxico:  c/o 
CONSIIETORIA  DE  INTERDI VISAS. 
S.A.  DE  (..\E.  Tijuana.  Baja  (California. 
Moxico:  c/o  CCS  BEDS  (CONSUETORES. 
S.A.  DE  C.V..  Tijuana.  Baja  (California. 
Moxico:  c/o  M  Q  (CONSUETORES.  S.A. 
DE  C.V..  Tijuana.  Baja  (California. 
Moxico:  DOB  2(j  Fid)  19()4:  R.F  C 
DECE-()4()22(i-;nV9  (Moxico) 
(individual)  ISDNTKj 
H.  DONO  MORAEES.  Edman  Manuol. 
Briyada  Niza  CKil?  Int.  2.  Colonia  Blayas 
do  I  ijnana.  I  ijnana.  Baja  (California. 
Moxico:  c/o  CRUBO  CAMAE.  S.A.  DE 
(-.V..  (iiiadalajara.  jalisco.  Moxico:  c/o 
CS  BEDS  (CONSUETORES.  S.A.  DE  (C.V.. 
Tijuana.  Baja  (California.  Moxico-  DOB 
20  jnl  1‘KiO:  BOB  Cuadalajara.  lali.sco. 
Moxico  (individual)  ISDNTKj. 

0.  I’jSf  .OBIjDO  MORAEl'CS.  Sandra 
Aiif-olica.  c/o  (CENTRO  (CAMBIARIO 
KINO.  .S.A.  DE  (C.V..  Tijuana.  Baja 
(California.  Moxico:  c/o  (CON.SUETORIA 
DE  INTERDIVISAS.  S.A.  DE  (C.V.. 

I  ijnana.  Baja  (California.  Moxico-  c  /o 
MUETISERVICIOS  AEBllA.  S.A.  DE 
C-V..  Fijuana.  Baja  (California.  Mccxico- 
D(BJ  25  Dch:  1000:  BOB  Cuadalajara. 
lali.sco.  Mccxico  (individual)  (SDNTKE 

10.  MAR  1  INEZ  BEAZA.  Omar  Axol 
c/o  MUETESERVICIOS  SKCEO.  S.A.  DE 
(-.V..  Tijuana.  Baja  (California.  Mccxico- 
DOB  04  Auo  1972:  BOB  Irapuato. 
(luanajuato.  Mc^xico  (individual) 
(SDNTKl. 

11.  BEREIRA  BERUMEN.  Euis  Miguol. 
Callo  Rolampago  1130  Sc!cc.  Dorado? 

I  ijnana.  Baja  (California.  Moxico-  c/o 
MUETISERVICIOS  CAMAE.  S.A.  DE 
(C.V..  Tijuana.  Baja  (California.  Mccxico: 
DOB  10  .Soj)  197.'5  (individual)  |SDNTK|. 

12.  BEREZ  EEIA.S.  .Sofia.  Callo  Oslo 
3092.  (Colonia  Blayas  (Co.sta  Azul. 

Fijuana.  Baja  California  (CB  222.'50. 
Mcixico:  c/o  UA(C1ENDA  DE  DON  jOSE 
RES'FAURANT  BAR.  S.A.  DE  (C.V.. 

I  ijnana.  Baja  California.  Moxico:  c/o 
MUETISERVKCIOS  AEBllA.  S.A.  DE 
CC.V..  Tijuana.  Baja  (California.  Mcixico- 
DOB  10()t:(  1973:  BOB  Tijuana.  Baja  ’ 
(California.  Moxico  (individual) 

ISDNTKI. 

13.  QUINTERO  HERNANDEZ.  Miguol 
Angol.  (Callo  Vonti.sca  23.'59  .Soc;c. 

Dorado.  (Colonia  Blayas  do  Tijuana. 
Tijuana.  Baja  (California.  Moxico:  c/o  M 


(^  CONSUETORES.  S.A.  DE  (C.V.. 
Tijuana.  Baja  (California.  M(!xico:  DOB 
22  Ocl  1970:  BOB  Cuadalajara.  jali.sco. 
Moxico:  R.E’.fC.  QUHM-701022-TE3 
(Moxico)  (individual)  |SDNTK| 

14.  RUEEAS  MARTINEZ,  )o.so 
Manuol,  402  Milagro.sa  (Circh;,  (Chula 
Vista.  (CA  91!)10:  Av.  Bcpio.  Moxico  Nto. 
824.  (.olonia  Blayas  dt;  Tijuana.  Tijuana, 
Baja  (California  (CB  22200,  Moxico: 
Esmoralda  3091 .  (Colonia  Ro.sidoncial 
Victoria  (CR  4r)0.'il.  Zapoj)an.  jalisco  (CB 
44.'ir)0.  Moxico:  c/o  CEOBAE  FIEMS, 
S.A.  DE  (i.VE,  Fijuana.  Baja  (California, 
M(!xico:  c/o  HACIENDA  DE  DON  JOSE 
RESTAURANT  BAR.  S.A.  DE  C.V.. 
Tijuana.  Baja  (California,  Moxico:  c/o 
MUUITSERVICIOS  AEBHA.  S.A.  DE 
(- V.,  1  ijnana,  Baja  (California.  Moxico- 
c/o  MUETISERVKCIOS  CAMAE.  S.A.  DE 
C.V..  Tijuana.  Baja  ("alifornia.  Moxico: 
c/o  MIJETISERVICIOS  SICEO.  S.A.  DE 
C.V.,  Tijuana,  Baja  (California,  Moxico- 
DOB  10  Jun  1900:  BOB  Talpa  ilo 
Allondo.  Jali.sco.  Moxico:  alt.  BOB 
Cuadalajara,  Jali.sf:o,  Moxico:  Bass|)orf 
030182282  (United  Stato.s):  SSN  022- 
18-048()  (Unitiul  States):  R.F.C.  RUMM- 
000()l(i-(,09  (Moxico)  (individual) 
ISDNTKI. 

15.  RUEEAS  MART  INEZ.  Folipo, 

(Callo  Saino  5.  (Colonia  Hacienda  del 
Fopoyac.  Zaj)0])an,  Jaliscc)  (CB  45053. 
Moxico:  (Callo  Vcaiti.sca  2359  Socc. 
Dorado,  (Colonia  Blayas  d(!  'Fijuana. 
Tijuana.  Baja  (California.  Mc'xico:  DOB 
00  Jun  1902  (individual)  |SDNTK| 

10.  RUl'CEAS  MARTTNEZ.  Joso  do  la 
(auz.  (,allo  d(;  la  Vcmtisca  040,  (Colonia 
Blayas  S(!ccion  Dorado,  Tijuana.  Baja 
(California  (CB  22205.  Mexico:  Callo 
V(!nti.sca  2359  Socc.  Dorado,  (Colonia 
Blayas  do  'Fijuana.  Tijuana,  Baja 
(Calilornia,  Moxico:  c/o  (CONSUE'FORIA 
DE  IN'FERDIVISAS,  S.A.  DE  (C.V., 
Tijuana,  Baja  California,  Mexico:  c/o 
MUETISERVICIOS  AEBHA.  S.A.  DE 
C.V.,  Tijuana,  Baja  (California,  Moxico- 
D()B  30  Mar  1905:  BOB  Cuadalajara, 
Jalisco.  Moxico:  Ba.ssport  01020023029 
(Moxico)  (individual)  (SDN'FKI 

17.  RUEEAS  'FOBE'FE,  (Carlos 
Antonio,  Callo  do  la  Bahia  3178,  Colonia 
Blayas  (Co.sta  Hormosa,  'Fijuana,  Baja 
(California  CB  22240.  Mexico:  (Callo 
Vonti.sca  2359  Socc.  Dorado,  (Colonia 
Blayas  (h;  'Fijuana,  'Fijuana.  Baja 
(Calilornia,  M(!xico:  cA)  HA(C1ENDA  DE 

JOSE  RESTAURANT’  BAR,  S.A.  DE 
('.V.,  I  ijnana.  Baja  (Calilornia.  Moxico- 
DOB  12  Aug  1908:  BOB  Cuadalajara, 
Jali.sco.  Moxico:  R.F.(C.  RU'F(C-()80812- 
BSO  (Moxico)  (individual)  |SDN’FK| 

18.  RUEEAS  'FOBE'FE.  Eduardo,  Avt;. 
B(juo.  Moxico  Sur  tllO.  (Colonia  Blayas 
do  Tijuana,  'Fijuana.  Baja  (Adifornia  (CB 
22200.  Moxico;  (Calh;  chd  VA)lcan  082, 
Colonia  Blayas  do  'Fijuana.  Tijuana,  Baja 
(California  CB  22200,  Mexico;  c/o 


(C()N\SUE'FORIA  DE  (XCCIDEN'FE,  S.A. 
DE  (>.V..  (jiiadalajara.  Jalisco,  Mcixico: 
c/o  HACIENDA  DE  DON  JOSE 
RES’FAURANT’  BAR,  S.A.  DE  (C.V.. 
Fijuami.  Baja  (California.  Moxico-  DOB 
20  Fob  1907;  BOB  Cuadalajara.  Jali.sco, 
M(!xico;  R.F.(C.  RUT’E-070220-DVO 
(Moxico)  (individual)  |SDNTK| 

19.  RUEEAS  'FOBE’FE,  Jo.so  Euis,  c/o 
(CONSUE'FORIA  DE  (KCCIDEN'FE.  S.A. 
DE  (C.V..  Cuadalajara,  Jali.sco,  Moxico- 
DOB  13  Aug  1970:  BOB  Cuadalajara. 
Jali.sco.  Moxico:  R.F.(C.  RU'FE-7008i:i- 
E.’U  (Moxico)  (individual)  (.SDNTKl 

20.  SAN(CHEZ  (CURIEE,  Silvia 
Batricia.  c/o  M  Q  (CONSUl/FORES,  S.A. 
DE  (,.V.,  Tijuana,  Baja  (California, 
Moxico;  DOB  28  .Sop  1970;  BOB 
(iiiadalajara.  Jali.sco,  Moxico 
(individual)  |SDN'FK|. 

21.  \  EEAZQUEZ  HERNANDEZ.  Juan 
(lahriol,  (CCallojon  Rovolucion  1050, 
Colonia  Zona  Centro.  Tijuana,  Baja 
(California.  Mexico;  c/o  CS  BEIJS 
t^^N.SUET’ORES,  S.A.  DE  (C.V..  'Fijuana. 
Baja  California,  Moxico;  DOB  20  Mar 
1975;  BOB  1  ijnana.  Baja  (California, 
Moxico  (individual)  (SDNTKl. 

22.  VIEEA.SENOR  (COVARRUBIAS, 
Jorge  Miguol,  Av.  do  las  Rocas  1548. 
brace.  Blayas  do  'Fijuana.  'Fijuana.  Baja 
(Calilornia.  Moxico:  Av.  VAa  Rajiida  S/N, 
(Colonia  Zona  Rio.  'Fijuana,  Baja 
(.alilornia,  Mo.xico;  Brv.  Monlocarlo 
12100.  (Colonia  Ro.s.  Agua  (Calionto, 

I  ijnana,  Baja  (California  (CB  22480, 
Moxico:  c/o  MUETISERVICIOS 
BRAVIO,  .S.A.  DE  (C.V.,  'Fijuana.  Baja 
(California.  Moxico;  DOB  31  May  1948; 
BOB  Distrito  Fodoral,  Moxico;  IEF.(C. 
V1(,J— 4805.11— RJ7  (Moxico)  (individual) 
ISDNTKI. 

Entities 

1.  (CASA  DE  EMBENO  RIO  TIJUANA, 
.S.A.  DE  Basoo  do  los  Heroes.  No. 

98  E()c.  14  D  C,  (Colonia  Zona  Urhana 
Rio  'Fijuana.  Tijuana,  Baja  (California  (CB 
22010.  Moxico  (SDNTKl. 

2.  CEN'FRO  CAMBIARIO  KINO,  S  A 
DE  C.V.  (a.k.a.  GAMAE- 

MUEl  ESERVK.IO.S).  Av.  Indopcmdoncia 
1  Blaza  Badro  Kino,  Eoc:al  11,  Zona  Rio. 

1  ijnana,  Baja  (California  (CB  22320, 
Moxico:  (Carrotora  Aoropuorto  1900, 

Local  (C-IO,  'Fijuana.  Baja  (California  CB 
22510.  Moxico;  R.F.C.  (C(CK-010928-5(C0 
(Moxico)  (SDNTKl. 

:i.  (CONSUE'FORIA  DE 
IN'FERDIVISAS,  S.A.  DE  (C.V..  (Carrotora 
Aoropuorto  1900.  (Centro  (Comorcial 
Otay.  Local  C-10,  Tijuana,  Baja 
(California  (CB  22500,  Moxico:  R.F.C. 
CIN-010123-MX9  (Moxico)  ISDNTKI. 

4.  (CONSUE'FORIA  DE  (XC(CIDEN'FE, 

S.  A.  DE  (C.V..  Basoo  do  Ensonada  1 70, 

I  ijnana,  Baja  (California  (CB  22200. 
Moxico;  Guadalajara,  Jalisco,  Moxico 
ISDNTKI. 


5.  cloual  films,  s.a.  of  c.v 

V  11  VVo Coloilia 

Mo  '•  J  n'l”’  California. 

M(,xi(,o,  R.}'.(,. 

(Moxico)  ISDNTKI 

«  crufocamai.s.a,  dfc:a'  av 

44  iVn  ;f’l'^>V‘'‘'alajara.  Jali.soo  (:j> 
441()(),  Moxico  ISDNTKI. 

1;  ('Cnsultorfs.  s.a.  df 

L''rr'  rw'’"'  ^'alifornia,  Moxico; 

ISiVntkI 

H.  IIACIFNDA  DF  DON  JOSF 
RFSTAI  IRAN'!’  BAR.  S.A.  DF  C.V  Av 

CT  2^*700  f 'alifornia 

Cl  22200,  Moxico  |SDNTK| 

0.  M  Q  CONSIJLTORFS,  S.A.  DF  C.V. 

California.  Moxico;  R.F.C. 
^QC-02001  l-OYO  (Moxico)  ISDNTKI 
10.Ml,LTISFRVICK)SALl!i^^^^^^^ 

PI  -^4-2.  Colonia 

I  lavas  do  rijuana.  Tijuana.  Baja 


F.^jgal^RegisU;w^^  ^  . . . 


California,  Moxico;  Av.  Allondo  1107 
Co  onia  Indopomloncia,  Tijuana,  Baja 
California.  Moxico;  R.F.C.  MAL- 
900401-1:1.')  (Moxico)  iSDNTKj. 

uvr  CAMAL.  S.A. 

onnn^A  CAMBIO 

I  BI).  Av.  I-odorico  Boiiitoz  ()400-'')2 

CoOniaYainillo.  Tijuana.  Baja 

ra!'  J’^"n<ladoro.s 

.).14.1-22,  Colonia  FI  Rnlii.  Tijuana.  Baja 
California  (,F  22100,  Moxico;  Fa.soo 
Fnsonada  S/N  Dll.  Colonia  Plavas  do 
l  i)iiana.  Tijiiana.  Baja  California, 
Moxico;  Pasoo  Fstrolla  Dol  Mar  .'Lio. 

4) Ionia  Plavas  do  Tijuana.  Tijuana.  Baja 
California  (.P  22200,  Moxico;  Pa.soo 
1  ayas  24-2,  Colonia  Playas  do  Tijuana, 

1  ijuana,  Moxico,  Moxico;  R.F.C  MflA- 
94001. '5-SC;i  (Moxico)  (SDNTKj 

J'f:  .'yi'F  l'ISEKVICIOS  SIKLO.  S.A. 

-■  C.\  .,  Carrotora  Aoropuorlo  1900- 


lOC Colonia  Ctay.  Tijuana.  Baja 
i"'»™>'niuana 

11  ■  I’A  ;  . "'"Zwxi  Kio.  Tij,i,„i„. 

isa)a  (.alifornia,  Moxico;  R.F.C.  MSl- 
9()0220-Q84  (Moxico)  (SDNTKj. 

o  ITAKA, 

S.A.  DF(..V.,  flallo  Doza  vUlloa 
Niinioro2102A,  Colonia  San  Folipo, 
(dnluialiiia.  Cliilnialiiia  .'11240,  Moxico- 

OODO  2  f '^‘Mn.blica 
)010  2,  (.olonia  Alamos  do  San  Loronzo 

'iTc  No.  ■ 

1  1 0.(.ol  Cranja.s.  Chiluiahna. 

Cliihnaluia  .'11000.  Moxico;  R.F.C. 

fdT0.10.'10.5FQ:i  (Moxico)  [SDNTK|. 

IJiitocI:  lamiarv  .'Ul.  20l.'l, 

Adam  ].  Sziibin, 

Diivclor.  Oflicf- nfFoiviun  A.s.vc/.v  Control 
IF-'K  D,„,  2()i:t-02(il7  Fil,,d 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R05-OAR-201 0-0954;  EPA-R05- 
OAR-201 0-0037;  FRL-9773-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  States 
of  Minnesota  and  Michigan;  Regional 
Haze  State  Implementation  Plan; 

Federal  Implementation  Plan  for 
Regional  Haze 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  finalizing  a  Fluleral 
lin])leinentation  Plan  (FIP)  to  implement 
emission  limits  that  represent  Best 
Available  Retrofit  Technology  (BART) 
for  certain  taconite  ore  processing 
facilities  in  Minnesota  and  Mic:higan. 

The  Clean  Air  Act  (CiAA  or  the  “Act”) 
and  the  r(!gional  haze  rule  require 
implementation  plans  to  contain  BART 
emission  limits  for  sources  subject  to 
BART  in  order  to  meet  the  national  goal 
of  jireventing  any  future  and  remedying 
any  exi.sting  impairment  of  visibility  in 
mandatory  {:lass  I  Federal  areas  arising 
from  manmade  air  pollution. 

DATES:  This  final  rule  is  effective  on 
March  8,  2013. 

ADDRESSES:  EPA  has  established  a 
(locket  for  this  action  under  Dock(!t  ID 
Nos.  EPA-R().5-OAR-2()  10-00.54  and 
1-:PA-R().5-OAR-2010-0037.  All 
documents  are  listed  on  the 
www’.wguhit ions. gov  Web  site.  Although 
listed  in  the  index,  some  information  is 
not  jinhlicly  available,  i.e..  Confidential 
Business  Information  (CBl)  or  other 
information  whose  disclosure  is 
instricted  by  statute.  Certain  other 
material,  such  as  cojiyrighted  material, 
is  not  jilaced  on  the  Internet  and  will  he 
publicly  available  only  in  hard  copy 
form.  Publicly  available  docket 
materials  are  available  either 
electronically  through 
WWW. rognIotions.gov  or  in  hard  cojiy  at 
the  Environmental  Protection  Agencv, 
R((gion  5.  Air  and  Radiation  Division,  77 
VV(;.st  jackson  Boulevard,  Chicago, 
Illinois  80804.  This  facility  is  o]ien  from 
8:30  a.m.  to  4:30  ]).m..  Monday  through 
Friday,  lixcluding  Fculeral  holidavs.  We 
recommend  that  you  telephone  Steven 
Rosenthal,  Environmental  Engineer,  at 
(312)  888-80,52  before  visiting  the 
Region  5  office. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  Rosenthal,  Environnuaital 
Engineer,  Attainment  Planning 
Maintenance  Stjction,  Air  Programs 
Branch  (AR-18)),  IJ.S.  Environmental 


Prot(;ction  Agency,  Region  ,5,  77  West 
jackson  Boulevard,  Chicago,  Illinois 
80804.  (312)  888-80.52, 
rosonthnl.stovon@opo.gov. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  documijiit,  wherever 
“we,”  “us,”  or  “our,”  is  used,  we  imxm 
the  United  States  Environmental 
Plot (!ct ion  Agency  (liPA). 

Table  of  (iontents 

I.  Oackground  liironiuitien 

A.  EPA's  K(!gi()iial  IIa/.(!  Kul(!  and  Best 
Availal)l(!  Kolroril  'I’eclinelogy 
8.  EPA’s  Legal  Aiitliorilv  'I’e  Pronudgalo  a 
MP 

Cl.  Minnesota  and  Micliigan's  R(!gional 
Haze  .SIP  Snlimiltals 
1).  liPA’s  K(!gional  Haze  I'lP  and  Related 
yXctions 

II.  ('.onnnents  and  Responses 

III.  What  action  is  EPA  taking? 

A.  ND.x  Limits 

8.  .SO.  Limits 
0.  OEMS 

D.  Visibility  llemdils  and  taisl 
Idlectixamess 

E.  l’ro])osed  Di.sa]jproval  of  llie  .Stales' 

8ART  Dettirminations  lor  'faconite 
Eacilitiiis 

lY.  .Stalutorv  and  Exticnlivt;  Ordm'  Reviews 

I.  Background  Information 

A.  EPA’s  Hogionol  Ihr/.o  Polo  ond  Post 
Avoilohlo  Potrofit  Tochnologv 

fhe  regional  haze  rule  required  states 
to  submit  State  Implementation  Plans 
(SlPs)  to  inqilemenl  the  rule’s 
recpiirements  by  no  later  than  December 
17.  2007.  Neither  Minnesota  nor 
Michigan  submitted  regional  haze  SlPs 
by  the  required  date.  The  Act  recpiires 
EPA  to  jiromulgate  a  FIP  within  two 
years  after  EPA  finds  that  a  state  has 
failed  to  make  a  re(|uired  SIP 
submission  unless  the  state  corrects  the 
deficiency  and  EPA  subsetiuentlv 
approves  the  SIP.  On  lanuary  1.5.  2009, 
EPA  formally  found  that  both  Minnesota 
and  Michigan  had  failed  to  timely 
submit  SlPs  addressing  the  regional 
haze  requirtnnents.  This  finding 
triggered  EPA’s  duty  to  either 
liromulgate  a  regional  haze  F’!!’  for 
Minnesota  and  Michigan  or  approve 
suh.se(|uentlv  submitted  regional  haze 
SlPs. 

Minnesota  subsequently  submitted  to 
EPA  a  regional  haze  SIP  on  December 
30,  2009,  a  draft  supjilement  to  the  SIP 
on  lanuary  5,  2012,  and  it  final 
sup])lement  to  the  SIP  on  May  8,  2012. 
Michigan  submitted  to  EPA  a  njgional 
haze  SIP  on  November  5.  2010.  In 
jirevious  rulemakings,  EPA  approved  in 
jiart  the  .states’  regional  haze  SlPs  for 
addressing  most  regional  haze 
retjuirements.  However,  FiPA  deferred 
action  on  the  states’  BART 
determinations  for  taconite  facilities  in 


order  to  further  evaluate  the  snffici(!ncy 
of  those  determinations.  Cn  August  1.5, 
2012,  EPA  pro])os(!d  to  di.sap])rove  in 
])art  the  states’  rtigional  haze  SlPs  with 
r(!gards  to  their  BART  determinations 
for  taconite  facilities,  while 
simultaneously  pro|)osing  to  promulgate 
a  FIP.  In  respon.se  to  comments  received 
relattid  to  the  sufficiency  of  EPA’s 
reasoning  for  jnoposing  disapproval  of 
the  Michigan  and  Minnesota  BART 
(l(!termination.s,  FiPA  is  issuing  a 
sejiarate  supplemental  notice  of 
propo.sed  rulemaking  to  solicit 
additional  comments  on  that  issue. 
Nonethele.ss.  despite  the  fact  that  EPA 
has  not  finalized  its  disapproval  of  the 
.states’  BART  determinations,  EPA  has 
the  continuing  authority  and  obligation 
to  jn'omulgate  a  FIP  based  on  its  earlier 
finding  that  Minnesota  and  Michigan 
had  faihid  to  timely  submit  regional 
haze  SlPs.  F]PA’s  dutv  to  })romulgate  a 
FIP  ends  only  when  it  has  fully 
approved  a  state  submission.  EPA  has 
determined  that  the  F’lP  .satisfies  the 
nHiuinnnents  of  the  Act  and  the  regional 
haze  rule. 

As  described  in  greater  detail  in  the 
pro])osal  to  this  rulemaking  (77  F’R 
49308.  August  15.  2012),  section  189A 
of  the  1977  Amendments  to  the  UAA 
created  a  program  for  protecting 
visibility  in  the  nation’s  national  jiarks 
iind  wilderness  areas.  On  December  2. 
1980,  F^PA  inomulgated  regulations  to 
addrtiss  visibility  impairment  in  Ula.ss  1 
areas  that  is  “reasonably  attributable”  to 
a  single  source  or  small  group  of  sources 
(45  FR  80084,  Decemb(!r  2.  1980).  In 
1990,  (Congress  added  section  18913  to 
the  Act  to  address  regional  haze  issiuts. 
Accordingly.  EPA  jiromulgated  a  rule  to 
address  regional  haze  on  july  1,  1999 
(84  FR  35714),  which  is  codified  at  40 
(iFR  part  51,  subjiart  P  (“the  regional 
haze  rule”).  On  (nly  8,  2005,  EPA 
inihlished  guidelines  to  a.ssist  states,  or 
EPA  when  implementing  a  F’lP.  in 
determining  which  of  their  .sources 
.should  he  subject  to  the  BART 
requirements  and  in  determining 
approjiriate  emission  limits  for  each 
applicable  source  (70  F’R  39104), 
codified  at  40  CFR  part  51,  apjiendix  Y 
(“BART  Uui delines”). 

Among  other  things,  section  189A  of 
the  Act  and  40  CFR  51.308  of  the 
rtigional  haze  rule  re(]uire  that  .states,  or 
EPA  when  implementing  a  FIP,  assure 
rtiasonahle  jirogre.ss  toward  the  uiitional 
goal  of  achieving  natural  visibility 
conditions  in  Class  1  arttas  by  submitting 
an  im})lementation  jdan  that  contains 
emission  limits  repre.senting  BART  for 
certain  BART-eligible  sources.  40  CFR 
.51.308(d)  and  (e).  Pursuant  to  40  CF’R 
.51.308(e).  BART  must  he  determined 
based  iqion  an  analysis  of  the  best 
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systiMii  of  continuous  eini.ssion  control 
technology  available  and  associated 
(anission  reductions  achievable  for  each 
liAR'I'-eligihle  source  that  is  .subject  to 
HART.  In  this  analysis.  th(!  state,  or  EFA 
when  iinpleinenting  a  FIP.  iiinst  take 
into  consideration  the  technologv 
available,  the  costs  of  coin])liance.  the 
enei-gy  and  air  (inality  environmental 
iin|)act.s  of  compliance,  any  pollution 
control  e(]nipment  in  use  at  the  source, 
the  remaining  useful  life  of  the  source, 
and  the  degna;  of  visihilitv 
imj)rovi!ment  reasonably  antici])ated  to 
result  from  the  use  of  such  technologv. 
CAA  section  l()9A(g)(2):  40  CFR 
51.308(e)(1)(ii)(A). 

The  j)rocess  of  e.stahlishing  BART 
emission  limits  consi.sts  of  three  stejjs. 
First,  states  or  ERA  identify  tho.se 
sources  that  meet  the  definition  of 
“BART-eligihle  source”  set  forth  at  40 
(IFR  51. ,301.  Second,  .states  or  ERA 
determine  whether  such  sources  ‘‘emit 
any  air  j)ollutant  which  may  rea.sonahly 
1)(!  anticipated  to  cause  or  contribute  to 
any  imi)airment  of  visibility  in  any  such 
an!a.”  and  is  therefore  “subject  to 
BART.”  Third,  for  each  sonrci!  subject  to 
BAR  T,  states  or  ER.A  then  identify  tlu; 
a|)proj)riate  ty|)e  and  level  of  control  for 
nsdncing  emissions  by  conducting  a 
five-step  analvsis:  st(!])  1:  identifv  all 
available  retrofit  control  technologies; 
step  2:  eliminate  technically  infeasible 
o|)tions;  step  .3:  evaluate  control 
effectiveness  of  remaining  control 
technologies:  .st(;p  4;  evaluate  impacts 
and  document  the  results;  step  5: 
evaluate  visibility  impacts.  .See  BART 
(luidelines. 

The  regional  haze  rule  retiuired  all 
states  to  submit  an  implementation  plan 
for  regional  haze  meeting  the 
recjuinanents  of  40  (IFR  51.3()8({1)  and 
(e)  by  no  later  than  December  17.  2007. 
40  CFR  51.308(b).  Neither  Minnesota 
nor  Michigan  submitted  regional  haze 
SlRs  to  ERA  by  the  required  date. 

B.  EP/Vs  Auiboritv  To  Pronuilgcito 
a  PIP 

.S(;ction  110  of  the  Act  nKpiires  states 
to  develoj)  iinjilementation  j)lans  with 
enforc(!al)l(!  emission  limitations  and 
other  control  measures  to  meet  the 
applicable  nupiirements  of  the  Act.  A 
state  submits  its  .SlRs  and  .SIR  nwisions 
to  El’A  for  aj)proval.  Congress  crafted 
the  Act  to  provide  for  states  to  take  the 
l(!a(l  in  (leveh)ping  .SlRs.  hut  halanciul 
that  d(!ci.sion  by  riupiiring  ERA  to  review 
the  plans  to  determine  whether  a  .SIR 
meets  the  nMjiiirement.s  of  the  Act.  ERA 
is  recpiircHl  to  determine  whcjther  tlu; 
.state’s  submittal  meets  the  nKjuirements 
of  the  Act  ha.sed  on  information  and 
data  available  at  the  time  of  ERA’s 


r(;view.  .Siu;  Siorro  illub  v.  EPA,  (171  F.3d 
055  (0th  Cir.  2012). 

Rnrsnant  to  section  110(c)(1)(A)  of  the 
Act.  if  ERA  finds  that  a  state  has  failed 
to  make  a  recpiinHl  .SIR  submittal  or  if 
ERA  finds  that  a  state's  r(!(inir(!d 
submittal  is  incomplete,  then  ERA  is 
nupiired  to  promulgate!  a  FIR  to  fill  this 
reigulatorv  gap.  .Section  110(c)(1)(A)  of 
the  Act  reepiires  ERA  to  promulgate  a 
FIR  within  two  years  of  its  finding  that 
a  state  failed  to  make  a  reejuired  .SIR 
submission.  Further.  ERA  has  a 
continuing  duty  to  promulgate  a  FIR 
even  where  ERA  fails  to  promulgate  a 
FIR  within  tlu!  reepiired  two-year  period. 
era’s  duty  to  pre)mulgate  a  FIR 
continues  unless  the  state  corrects  the 
deficiency,  and  ERA  apprfives  the  plan 
or  revision  before  ERA  promulgates  the 
FIR. ' 

In  this  rulemaking  action,  ERA  has  the 
authority  to  ])romulgate  a  FIR 
addressing  the  BART  determinations  of 
certain  taconite  facilities  in  Minne.sota 
and  Michigan  based  nj)on  the  failure  of 
both  Minnesota  and  Michigan  to  timely 
submit  regional  haze  ,SIRs.  As  discu.ssed 
above,  the  nigional  haze  rule  re(|uired 
all  states  to  submit  a  regional  haze 
im])lem(!ntalion  plan  bv  D(!ceml)er  17, 
2007.  40  CFR  51.308(h).  Neither 
Minnesota  nor  Michigan  submitted 
r(!gional  haze  .SlRs  to  ERA  by  tin* 
retiuired  date.  Tlunefoni.  on  lannarv  15, 
2000. 1'iRA  found  that  Michigan  and 
Minnesota,  as  well  as  certain  other 
states,  had  failed  to  submit  .SlRs 
addressing  the  regional  haz(! 
reciuirements  (74  FR  2302).  Based  upon 
that  finding,  pursuant  to  section 
110(c)(1)(A)  of  the  At:t,  ERA  was  under 
a  continuing  duty  to  ijromulgate  FIRs  for 
Minnesota  and  Michigan  to  address  the 
regional  haze  reciuiniinents  of  the  Act 
and  the  regional  haze  rule.  This  FIR  is 
promulgated  pursuant  to  the 
re(|uirements  of  section  110(c)(1)(A)  of 
the  Act. 

'  It  slioiild  t)t;  notiid  th.il  in  addition  to  tlio 
ri!(|uin!m(!nts  oi  sciotion  1 !()((:)( 1  )(A)  ol  tlu;  Act. 
section  ll()(c)(l)(15)  ol  tlu;  Act  n;i|idi(;s  Id’A  to 
proinidgat;;  a  I'll’  when;  KI’A  lias  S|)(;cirically 
disa|)|)rov(;(l  a  sliil(;'s  Sll’  sniiniittal. 
CoiT(;s|)on(lin”ly.  Id’A  has  a  conlinuiii}'  ilnty  to 
pronndgati;  the  Fll’  ind(;ss  a  slate  corrects  tlu; 
d(;liciency  and  KI’A  aiiproves  tlu;  plan  or  r(;vision 
helore  M’A  pronndgales  the  Ml’.  Manv  ol  tlu; 
coinnu;nlers  to  tlu;  pro|>os(;d  Ml’  assnnu;d  that  the 
statutory  basis  loi-  M’A's  authority  in  pronudgaling 
this  Ml’  is  s(;clion  1 10(c)(l  )(li)  ol  the  Act.  Wi; 
acknowledgi;  that  the  proposi;(l  Ml’,  in  identilving 
poliaitial  inad(;(piacies  in  the  .\'1iniu;sota  and 
Michigan  regional  ha/.e  .Sll’s.  inav  have  given  the 
iinpr(;ssion  that  the  authority  lor  |>ronudgating  tlu; 
Ml’  was  a  specilic  (l(;t(;rniinalion  hv  KI’A  that  the 
.Stales'  .Sll’s  tailed  to  nu;<;l  the;  r(;(]uir(;nu;nls  otilu; 
Act  and  the  r(;gional  haze;  rule.  llow(;ver.  as 
clarilied  in  this  s(;clion.  the  aidhorily  lor  the 
pronndgalion  ol  the  Idl’  aris(;s  Iroin  section 
n()(c)(l)(A)oflhe  Act. 


Cj.  Minnosoto  and  Mi(:bi<^an’s  Rational 
Haza  SIP  Submittals 

Minnesota  subsecjiiently  submitted  to 
ERA  a  regiontil  htize  .SIR  on  December 
30.  2009,  a  draft  supitlemtinl  to  the  SIR 
on  lanuary  5,  2012,  tind  a  final 
suj)])l(!ment  to  the  SIR  on  M;ty  8,  2012. 
Michigan  submitted  to  ERA  it  regiontil 
htize  .SIR  on  Novemht!!'  5.  2010.  In 
genenil.  with  regtird  to  the  snhji’cl-to- 
BART  taconite  facilities  identified  in  the 
respective  plans,  each  .State  identified 
Cood  Combustion  Rractices  (CiCR)  as  the 
primarv  control  method  re]n'esenting 
BART  ibr  NOx- 

On  )anuarv  25.  2012.  ERA  propostid 
approval  of  the  Minnesota  regional  haze 
jilan  in  which  ERA,  among  other  things, 
projiosed  to  apjirove  BART  for  the 
suhject-to-BART  taconite  facilities  (77 
FR  3081).  However,  prior  to  ERA’s  final 
action  on  Minnesota’s  regional  haze 
])lan  on  )une  12,  2012,  ERA  learned 
through  public  comment  that  Minne.sota 
and  Michigan  had  each  failed  to 
thoroughly  analyze  till  feasible  BART 
control  technologies  for  the  taconite 
facilities,  and  that  the  .SOi  and  NO\ 
emission  limits  set  forth  in  each  .State’s 
.SIR  might  not  reflect  BART.  Th(!refore, 
in  light  of  th(!  uncertainty  ])ertaining  to 
th(!  .Stiites’  BART  dtiterminiitions  for 
taconite  facilities.  liRA  deferntd  action 
on  emission  limits  that  Minnesotit 
intended  to  rejtresent  BART  for  taconite 
faciliti(!s  in  the  final  rule  ajtproving  the 
Minnesota  regional  h.ize  SIR  (77  FR 
34801,  )une  12.  2012).  Corriispondinglv, 
ERA  ])ropose(l  apj)roval  of  ettrtain 
provisions  of  the  Mit:higan  regional 
liaze  .SIR,  while  deferring  any  tiction  on 
tho.se  provisions  of  the  .SIR  that 
atldressed  the  reejuirement  for  BART  for 
the  one  taconite  plant  in  Michigan  to 
which  BART  a])])lies  (77  FR  40‘)12. 
August  0,  2012).  Rursuant  to  .section 
110(k)(3)  of  the  Act,  ERA  may  approve 
a  .SIR  rex’ision  in  part  when  oidy  a 
])ortion  of  a  .SIR  revision  meets  all 
applicable  reciuirements  of  the  Act. 

D.  EPA's  Rational  Haze  EIP  and  Related 
Actions 

ERA  jtroposed  a  FIR  on  August  15, 
2012  (77  FR  49308)  pursuant  to  section 
110(c)(1)(A)  of  the  Act.  ha.sed  on  ERA’s 
finding  that  Minnesota  and  Michigan 
failed  to  timely  submit  a  regional  haze 
.SIR,  and  ERA’s  continuing  duty  to 
promulgate  a  FIR  to  address  sut;h 
failurt!.  At  the  same  time,  ERA  pro|)o,sed 
disapproval  of  the  BAR'f  determinations 
for  tlie  suhject-to-BART  taconite 
facilities  made  by  Minnesota  and 
Michigan  for  failing  to  meet  the 
recjuirements  of  the  Act  and  the  regional 
haze  rule.  However,  in  regards  to  the 
jjiopo.sed  disa])proval,  several 
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(joinnicntcM's  raisod  coiiconis  tliat  El^A 
(lid  not  provide  ad(!C|iiat(;  notico  of  its 

» ‘I '.vn''.  ^'•«‘‘PI’''»vinf.  tho  Statds’ 

JjAK  J  dntonninations. 

I  lumdorc,  El’A  is  taking  two  scjiaratn 
Init  rolatod  actions.  In  this  rnloinakinn 

n  Ao-r’r finalizing  the  EIP  for 
EAR!  for  tho  snlijoct  taconito  plants  in 
Michigan  and  Minnesota.  Secondlv  in  a 
.separate  action.  ERA  is  issuing  and 
.seeks  connneni  on  a  siippleinental 
notice  of  propo.sed  rnleinaking 
nlahoraling  njion  the  Agency's  rationale 
l()i;  proposing  partial  disapproval  of  the 
Minnesota  and  Michigan  SIFs  as  they 
pertain  to  the  nuinirenient  for  BART  for 
taconite  plants.  The  full  basis  for  the 
Iiarhal  di.saiiproval  is  set  forth  in  the 
.separate  action. 
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II.  CjOmiiients  and  Responses 

On  Angicst  1.-5.  2012.  ERA  published  a 
rederal  Register  Notice  entitled 

Approval  and  Rronuilgation  of 
hnjdeinentation  Rians;  States  of 
Minne.sota  and  Michigan;  Regional  Haze 
rederal  Implementation  Rian”  (77  ER 
49:108).  In  this  notice,  the  ERA 
reqnested  comment  on  ERA’s  inojio.sed 
OAR]  determinations  and  EIR  for 
taconite  ore  proce.ssing  facilities  located 
in  Minne.sota  and  Michigan.  Public 
comments  were  accepted  at  both  a 
pnhlic  hearing  held  in  St.  Rani. 
Minne.sota.  on  August  29.  2012.  and  in 
writing  until  Sejitemher  28.  2012. 

ERA  received  comments  from  Oliffs 
Natural  Resources  Inc..  ArcelorMittal 
Minorca  Mine  Inc.,  the  United  States 
National  Park  Service  (NRS).  the 
Michigan  Department  of  Einnronmental 
Quality  (MDEQ).  the  United  States 
Eore.st  Service,  the  National  Parks 
C.onservation  As.sociation  (NRUA)  the 
Fond  dn  Lac  Band  of  Lake  Superior 
C.Jnppewa,  the  Leech  Lake  Band  of 
Ojihwe.  the  National  Tribal  Air 
A.ssociation.  the  Red  Cliff  Band  of  Lake 
Superior  Chipjiewas.  U.S.  Steel 
Ccirjioration.  and  more  than  1.000 
private  citizens. 

A.  CrHimral  Coinnmnts  in  Support  of  tho 
Proposed  Hula 

Commen/er;  National  Parks 
Conservation  Association 
Commen/.  NRCA  snpjiort.s  finalization 
and  implementation  of  the  propo.sed 
controls,  which  will  significantlv 
benefit  the  air  (jnality  in  the  parks, 
wilderne.ss  areas,  and  conmumities 
snrroimding  the.se  plants 
Couwwntorn  ,244  jirivate  citizens 
provided  similar  comments 
Conwwnt:  As  a  resiflent  of  the  upper  , 
Midwest  and  a  national  jiarks  snjiporter.  I 
I  want  to  see  natural  air  (pialitv  restored  ; 
o  Voyag(5nr.s  and  Isle  Rovale  National  i 
I  arks  and  Boundary  VVatems  Canoe  Area  t 


U  ilderness  gist  as  Congress  intended, 
riiat  s  vvhy  I  support  ERA's  proposal  to 
induce  haze-cansing  pollution  from 
taconite  plants.  These  large  industrial 
n-  polluters  should  clean  np  their  air 

IHillntion  under  the  Regional  Haze  Rnle 
Reducing  haze  ])olhition  in  onr  iiarks 
1  will  bring  healthier  air  to  snrronndino 
1  a  {.(mnmmities  as  well  as  more  visitors*^ 
who  siijijiorl  onr  local  economies, 
riiat’s  why  I  want  ERA  to  reipiire  the 
nui.st  elfective  methods  for  reducing  air 

e  R(>llnlion  from  taconite  plants  in 

!  Michigan  and  Minne.sota.  In  addition  to 
hn  eniKssion  reductions  outlined  in 
r  ERA  s  proposed  jilan.  I  encourage  ERA 
lo  evaluate  iiolhition  controls  that 
would  lead  to  cleaner  air. 

ConwwntHr:  Fond  dn  Lac  Band  of 
Lake  Snjierior  Chijipewa 

Comment:  The  Band  .strongly 
1  supports  the  FIR  jiroposed  hv  Region  5 
particularly  with  regard  to  Region  .5’.s 

!  A  Inirners  are 

BAR  lor  taconite  facilities.  This  option 
[1  IS  technically  feasible  as  the.se  hnrners 
nave  already  been  installed  on 
Minntac’s  grate-kiln  furnaces  and  are 
hmn^  installed  on  Es.sar’s  straight-grate 
kiln  Inrnaces.  Low  NO,,  burners  have 
iMHin  shown  to  he  affordable  with 
ccmtrol costs  at  roughly  .$.'500  pen-  ton. 
which  IS  well  within  the  range  of  costs 
deemed  affordable  for  BART  by  states 
find  ERA.  Low  NOx  hnrners  are  a  wise 
choice  hecan.se  they  prevent  NOx  from 
over  being  formed.  This  is  a  key  concept 
in  jiollntion  jirevention.  CollcM.'tion  and 
dispo.sal  of  pollutants  can  lead  to 
seccindary  environmental  iirohlems.  as 
well  as  increased  energy  consnmiition. 

1  he  Band  contends  that  in.stallation  of 
these  hnrners  is  an  ecpiitv  i.ssne.  It 
would  he  unfair  to  allow  other  facilities 
to  operate  indefinitely  without  having  to 
install  low  NOx  hnrners.  ^ 

Commenter:  Red  Cliff  Band  of  Lake 
Snjierior  Chijijiewa. 

Comment:  Red  Cliff  snjijiorts  ERA’s 
projiosed  requirement  for  low  NOx 
burners  for  all  subject  taconite  furnaces 
m  Michigan  and  Minne.sota. 

Commenter:  Leech  Lake  Band  of  i 

Ojihwe. 

Comment:  Low  NOx  burners  have  ! 
linen  installed  voluntarily,  jirevious  to 
tins  action,  by  two  taconite  facilities  ! 
with  different  furnace  systems 
commonly  utilized  in  tlie  taconite  * 

industry.  These  .system  installs  have 
shown  substantial  reductions,  uji  to  (it)  ' 
to  70  jiercent,  can  he  achieved  with  a  ! 
iniiumal  cost  of  .$.'500  j),.,-  t„u  or  less. 

I  he  Band  also  agrees  that  taking  a  1: 

pieeinjitive  ajijiroach  by  jireventing  the  c 
loniiation  of  NO.x  makes  sense  ver.sus  an 
atter-jirodnction  control  technology  that  ■, 
IS  le.ss  elfective  and  more  costly,  both 
nconomically  and  environmentally.  n 


Commenter:  National  Tribal  Air 
1  A.ssociation. 

(A)mment:  I  he  A.ssociation  agrees  that 
using  low  NOx  hnrners  as  BART  for 
both  straight  and  grate-kilns  is  a  good 
o.  jiRRrmich.  Not  only  is  the  cost  to  remove 
J’  NOx  inexiiensive.  hut  the.se  hnrners  can 
reduce  NOx  by  nji  to  70  jiercent. 

I  herefore.  jilacing  a  limit  on  NOx  of 
1.20  pounds  jier  million  Briti.sh  Thermal 

on  a. 80-(lay  rolling  average  for 

tac.ility  lines  is  x  erv  reasonable 
Commenter:  National  Park  Service. 

)  Comment:  NRS  agrees  with  ERA’s 
conclusions  that  control  of  emi.s.sions 
trcmi  taconite  jilants  in  Minne.sota  and 
Michigan  can  he  exjiected  to  yield 
significant  benefits  in  reducing  visibility 
nniiairment  in  the  Cla.ss  I  area  in  the  ' 
two  states;  and  that  technical Iv  feasible 
controls  are  available  at  a  reasonable 
cost  tor  taconite  plants  that  can  he 
oxjiected  to  jirovide  a  visibility  benefit 
that  makes  those  controls  warranted 
Commenter:  U.S.  Forest  Ser\’ice 
Comment:  The  Forest  Service 

“l'-  to  require 

BARI  for  the  taconite  jilaiits  in 
Miunesota  and  Michigan.  According  to 
tochnical  analy.ses  by  the  State  of 
Minne.sota  and  others,  the  highest 
contrilintors  to  haze  in  the  Bonndarv 
Waters  from  all  sources  in  the  U  S  an* 
tho  taconite  indu.stry  and  jiower  plants. 

Wo  snjijiort  the  emi.ssion  controls  that 
jlic  taconite  jilants  would  he  required  lo 
install  under  the  jirojio.sed  FIR  The  FIR 
{lomonslrates  that  these  controls  are 
tochiucally  feasible  and  available  for  the 
hicomte  industry  to  reduce  emissioiis 
mid  are  already  being  used  hv  some 
within  the  industry.  The 
inijilementation  of  the  Minne.sota 
regional  haze  jilan  is  nearly  five  years 
past  due.  Considerahle  effort  and' 
resources  have  been  sjieiit  over  the  jiast 
ton  years  develojiing  the  technical 
information  neces.sarv  to  conijilete 
nniilenientation.  Much  of  the  technical 
work  was  done  by  .states.  Tribes,  and 
LLMs  working  together  through  niulti- 
state  regional  jilanning  organizations. 

Uie  forest  Service  has  monitored 
visibility  in  the  Boundary  Waters  since 
1985.  The  results  of  this  technical  work 
r  sujiiiort  the  re(|nirenieut 

loi  UARr  to  reduce  inijiacts  to  the 
Bonndarv  Waters. 

Response:  ERA  acknowledges  these 
commenters’  snjijiort  of  the  Agency’s 
olfort.s  in  develojiing  a  FIR  for  the  ‘ 
fa(.onite  indn.strv  and  agree.s. 

/L  fj’ouune/d.s  Concerning  the  Adeipmcv 
oj  the  Public  Comment  Period 


Commenter:  aUh  Natural  Resources 
and  ArcelorMittal  Minorca  Mine 
Lommeu/:  Cliffs  stated  that  ERA 
jirovided  inadequate  ojijiortnnity  to 
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comment  on  tlie  |)roj)osed  FIF.  Cliffs 
alleg(;d  that  45  days  was  not  a 
reasonable  time  period  to  complete  the 
task  of  pre|)aring  an  appropriate 
nisjjonse  to  the  proposcul  FIP  given  the 
highly  technical  concerns  surrounding 
FPA’s  HART  determinations  for  the 
taconite  industry. 

Hasponsa:  EPA  disagrees  that  the 
Agcmcv  did  not  provide  an  adeciuate 
opportunity  for  public  comment. 

S(!ction  3()7(h)  of  the  (iAA  re(|uires  EPA 
to  ])rovi(le  “a  rea.sonahle  j)(!rio(l  for 
public  partici])ation  of  at  least  30  days” 
when  jjromnlgating  a  FIP.  Hen;.  EPA 
chose  to  provide  a  significantly  longer 
45-(lay  public  comment  period  in  light 
of  the  many  technical  issues 
surrounding  EPA's  ])roposed  BAR  T 
det(a  ininations  for  the  taconite  industry. 
fiPA  believes  that  45  days  was  a 
rea.sonahle  amount  of  time  for  Cliffs  and 
others  to  comment  on  EPA's  pro])osed 
EIP.-  (diffs’  a.ssertion  that  it  shoidd  have 
l)(!en  grant(!(l  an  extension  to  conduct  a 
new  HART  analysis  is  without  merit, 
(iliffs  had  several  years  to  conduct  a 
thorough  HART  analysis,  and  its  failure 
to  timely  do  so  does  not  hcxir  upon  the 
reasonableness  of  the  length  of  EPA’s 
comment  pijriod.  Indeed,  the  fact  that 
(iliffs  was  abhi  to  i)re])are  an  (>xtensive 
(il-j)age  comment  document  within  the 
allottiul  time  sui)])orts  EPA’s  contention 
that  45  (lavs  was  a  nia.sonahh;  period  for 
third  parties  to  comment  on  the 
propo.sed  FIP. 

C.  Conuuonts  Qiiastioning  EISA's 
AiitliorHv  To  Issuo  a  Fodorol 
Imphnnontation  Plan 

Conm?e;7/Hr;  Cliffs  Natural  Re.sources 
and  ArcelorMittal  Minorca  Mine. 

Cloinnioni :  VMih  stated  that  EPA  has 
not  met  the  threshold  nHpiirements  for 
issuing  a  FIP.  EPA’s  jiroposed  FIP  did 
not  provide  a  criticpie  of  Minnesota  and 
Michigan’s  HART  determinations  for  the 
taconite  industry  or  explain  why  those 
determinations  were  inadecpiate.  As  a 
resnlt.  Cliffs  argued  that  EPA  does  not 
have  the  legal  authority  to  issue  a  FIP. 

Hosponso:  EPA  believes  that  it  has  a 
strong  basis  for  proposing  disa])j)roval 
of  Minnesota  and  Michigan’s  HART 
determinations  for  the  taconite  indu.stry. 
Nonetheless.  EPA  agrees  that  the 
propo.sed  ride  did  not  provide  a 
sufllciently  detailed  ta  itiipie  of  the  state 
determinations’  inadeipiacies.  As  a 
resnlt.  EPA  has  chosen  to  issue  a 
supjilemental  notice  of  pro])o.sed 
rnlemaking  providing  additional 
rationale  for  the  Agency’s  jirojio.sed 


-In  liicl.  Olills  nicnivod  ii  sif^iinil  t:()|)y  ol  tlii! 
|)r()|)()S(!(l  Kll’  on  |nlv  17.  2012.  nonilv  ;t  lull  month 
hidoro  Iho  lorinal  start  ol  tlio  coinnmnl  |)(!riod.  Thus. 
(;liHs  had  oHoclivoly  75  days  to  proiKiii!  its 
c;oininonts. 


disapiiroval.  Contrary  to  Cliffs’ 
a.ssertion,  however.  EPA  was  not 
reipiired  to  make  a  finding  that 
Minnesota  and  Michigan’s  HAR'l’ 
determinations  were  (leficiitnt  before 
issuing  a  FIP.  Section  1  l()(c)(  1  )(A)  of  the 
CAA  provides  that  liPA  "shall 
promulgate  a  |F1P|  within  2  yeiirs  after 
the  Administrator  finds  that  a  State  has 
failed  to  make  a  required  submission 
*  *  *  unle.ss  the  State  corrects  the 
deficiency,  and  the  Administrator 
ajiproves  the  jilan  or  plan  revision, 
before  the  Administrator  promulgates 
such  Federal  Implementation  ])lan.” 

Pursuant  to  the  regional  haze  rule, 
states  were  reipiired  to  siihmit  regional 
haze  SlPs  no  later  than  December  17, 
2007  (04  FR  .'15714.  )uly  1.  1000). 

Neither  Minnesota  nor  Michigan  made 
the  reipiired  submission  bv  this  date. 
(Consequently,  EPA  i.ssued  a  finding  on 
lanuarv  15,  2000  that  Minnesota  and 
Michigan,  as  well  as  certain  other  states, 
had  failed  to  suhmit  SlPs  addre.ssing  the 
regional  haze  requirement  (74  FR  2302). 
This  finding  triggered  EPA’s  statutory 
duty  to  either  apjtrove  a  suhsequent 
state  SIP  submission  or  issue  a  FIP. 
While  it  is  true  that  Minnesota  <md 
Michigan  suhsequentlv  submitted 
regional  haze  SlPs  to  EPA,  the  Agency 
has  not  a])i)roved  either  ofthe.se  |)lan.s 
with  respec.t  to  the  .states’  HART 
determinations  for  the  taconite  industry. 
On  the  contrary,  EPA  has  projtosed  to 
disap|)rove  the  states’  HART 
determinations  for  failure  to  meet  the 
minimnm  requirements  of  the  (CAA. 
Thus.  EPA  had  both  the  authoritv  and 
the  c.ontinning  obligation  to  issue  a  FIP 
for  the  taconite  industry  in  Minnesota 
and  Michigan  based  on  the  Agency’s 
(anuary  15,  2()t)t)  finding  of  the  states’ 
failure  to  submit. 

Connnontor:  Michigan  Department  of 
Environmental  Quality  (MDEQ). 

(lonunont:  MDEQ  commented  that 
Section  ll()(c)(l)  of  the  Act  authorizes 
EPA  to  iiromulgate  a  FIP  within  two 
years  after  making  a  finding  that  a 
state’s  SIP  suhmittal  does  not  satisfy  the 
CAA.  However,  the  (CAA  does  not  allow 
EPA  to  ])ropo.se  a  EIP  and 
simultaneously  propose  disa])])rova!  of 
the  .state’s  SIP. 

Hosponso:  MDEQ's  interpretation  of 
section  Tl()(c)(l)  is  incorrect.  Once  EPA 
has  made  a  finding  of  a  state’s  failure  to 
submit,  EPA’s  authority  and  continuing 
obligation  to  issue  a  1"1P  does  not  end 
until  the  state  has  corrected  the 
deficiency  and  EPA  has  a])])roved  a 
subsequently  siihinitted  SIP.  Nowhere 
in  the  (CAA  is  there  language  that  limits 
EPA’s  authority  to  simultaneously 
pro])ose  a  FIP  and  propo.se  disajiproval 
of  a  state’s  SIP  where  there  has  lieen  a 
jirior  finding  of  a  failure  to  submit. 


(lonnnenter:  (Cliffs  Natural  Resources, 
ArcelorMittal  Minorca  Mine,  and 
Michigan  Department  of  Environmental 
Quality  (MDEQ). 

(Ciujimeii/;  (Cliffs  and  MDEQ  stated 
that  EPA  failed  to  afford  the  Minne.sota 
and  Michigan  .SIP  ])ro])o.sals  the 
requisite  deference.  Under  the  visibility 
])rogram,  states  have  the  primary 
re.s])on,sibility  for  establishing  standards, 
including  HART.  Thus,  (Cliffs  and 
MDEQ  argued  that  EPA  can  di.sa])i)rove 
a  .SIP  only  where  it  fails  to  meet 
minimum  CAA  requirements. 

/{e.spon.se.  While  Congress  intended 
states  to  take  the  lead  in  develo])ing 
regional  haze  .SlPs,  it  balanced  that 
decision  by  requiring  EPA  to  review 
.state  plans  to  determine  whether  they 
meet  the  requirements  of  the  CAA. 

EPA’s  review  is  not  limited  to  a 
mini.sterial  type  of  automatic  approval 
of  a  state’s  decisions.  Rather,  EPA  mu.st 
consider  not  only  whether  the  .state 
considered  the  ajijirojn  iate  factors,  hut 
whether  the  .state  acted  reasonahlv  in 
doing  so.  In  undertaking  such  a  review, 
EPA  does  not  “nsiii  ])”  the  state’s 
authority,  but  ensures  that  such 
authority  is  reasonably  exercised. 

Here,  EPA  firmly  maintains  that 
neither  state’s  regional  haze  .SIP  met  the 
minimum  requirements  of  the  (CAA. 
Among  other  things,  EPA  takes  issue 
with  the  states’  assertions  that  low  NOx 
burners  are  not  technically  feasible 
control  options  for  indurating  furnaces 
and  that  good  combustion  jiractices 
represent  HART.  Nonetheless.  EPA 
acknowledges  that  its  August  15,  2012 
propo.sed  action  (77  FR  40308)  did  not 
provide  a  sufficiently  detailed  analysis 
of  the  deficiencies  of  the  states’  HART 
determinations  for  the  taconite  indu.stry. 
Therefore,  EPA  is  publishing  a 
supjilemental  notice  of  propo.sed 
rulemaking  that  further  addresses  the 
Agency’s  rational  for  proposing 
disapproval  of  the  states’  choices 
regarding  taconite  HART. 

Uoinmen/e;  ;  Cliffs  Natural  Resources 
and  ArcelorMittal  Minorca  Mine. 

Comniont:CA\{k  commented  that 
Minne.sota  and  Michigan  engaged  in 
extensive  and  j)ro])er  rulemaking  efforts. 
Cliffs  then  jn’oceeded  to  provide  a 
detailed  historv  of  eac.h  state’s  .SIP- 
develo]mient  process. 

Posponso:  EPA  agrees  that  Minne.sota 
and  Michigan  spent  considerable  time 
and  effort  preparing  their  regional  haze 
.SlPs.  As  stated  ])reviou.sly,  EPA  intends 
to  publish  a  siqijilemental  notice  of 
proposed  rnlemaking  that  further 
addresses  the  Agency’s  rationale  for 
proposing  disajijiroval  of  Minnesota  and 
Mic.higan’s  HART  determinations  for 
taconite  facilities.  EPA  reiterates, 
however,  that  the  Agency  had  the 
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aiithoritv  and  r.ontimiing  obligation  to 

nromnlgato  a  FIP  for  tho  taconitn 

industry  based  on  the  Ageney  s  earlier 
fimling  that  Minnesota  and  Miehigan 
had  failed  to  submit  regional  haze  Sll  s 
in  a  timely  manner  (74  FK  2:5t)2,  lannary 

If),  20on). 


/}.  (A)inm(wts  Su})p(>i  iin<>  hP/\  puhl 

Aiiihority  To  Issuo  o  I'ocioiol  (a 

huplonwntation  Phm  Envi 

Conwwntor:  Natimial  Parks 

Conservation  Association.  . 

Conuiwnt:  At  a  piihlie  hearing  on  the  avai 
proposed  FIP.  representatives  for  one  pnh 

taeonite  owner  asserted  that  Id  ^  f  ^  , 

aiithoritv  to  issue  the  proposed  Fll  .  I  he  had 
company’s  assertion  has  no  merit .  n  md 

fact.  EPA  has  an  ohligation  to  develop  1 1  . 

„  KIP  umiCT  till!  CAA.  Tlu,  p\ A  ,mivulos  N  ) 
States  with  initial  respimsihility  tor  i  ii 

identifying  sources  and  determining  i n  - 

BART  for  iniriioses  of  regional  haze.  It 
is  eiinally  clear,  however,  that  El  A 
retains  aiithoritv  to  ajiiirove  or  ‘ 

disapprove  the  states'  determinations 
and  issue  a  FIP  if  nec:essary  to  c:orrect 

state  Ilian  deficiencies.  . 

EPA  is  not  only  well  within  its 
authority  to  ])ronuilgate  the  proposed  ^ 
IdP-  it  is  reiiuired  to  do  so  hecaiise  the  • 
state  Ilians  do  not  meet  the  reiinirements  n 
of  the  CAA.  While  comnienters  disagree  I 
will.  s.mn.  ..I  KI'A's  |)m,.osi..l  A 

determinations  in  the  tai.onite  1  II  .11  - 
record  plainly  supports  EPA’s  linding  ^ 

that  neither  the  Minnesota  nor  the  ‘ 

Michigan  proposal  met  minmnim  C.A 

reduirenients.  The  National  Park 

Service,  the  National  F'orest  Servic.e.  am  ^ 
other  commenters  all  suhnntted  detailed  ^ 
technical  reviews  establishing  the  many 
deficiencies  in  the  BART  analysis  and  ^ 
conclusions  of  Minnesota  and  j 

Michigan’s  plans. 

Response:  EPA  agrees  with  the 
iHimmenter  that  EPA  has  the  authority 
and  ohligation  to  issue  a  FIP. 

E  Conwwnts  Concerning  the  Use  of 
Now  Information  To  Evainate  Minnesota 
and  Michigan's  RART  Determinations 
Commenfer;  Cliffs  Natural  Resources 
and  ArcelorMittal  Minore.a  Mine. 

Commenf;  Cliffs  c:ommented  that  LI  A 
cannot  use  new  information  regarding 
the  tec.hnical  feasibility  of  low  NOx 
burners  as  a  control  ojition  loi 
indurating  furnaces  to  imderniimi  the 
states’  BART  determinations.  C.litts 
argued  that  EPA  is  siKiking 
Minnesota  and  Michigan  s  BAR 
determinations  Based  on  information 
that  was  not  available  to  either  ‘ij 
the  time  of  their  SIP  suhmissions  to  El  A 
for  approval.  To  support  its  position. 
Cliffs  pointed  to  EPA’s  BART 
Guidelines,  which  state  that  new 
technologies  need  only  he  considered  by 


a  state  if  they  become  available  before  ot  U 
the  close  of  a  state’s  public  comment  m  ij 

period.  Cliffs  alleged  that  low  NOx  i^an 

hurners  were  not  an ’’available  wei 

technology  becau.se  testing  at  Minntac  Mn 

and  E.ssar  had  either  not  yet  commenced  ,ho 

or  was  still  ongoing  at  the  time  tod 

Minnesota  and  Mic.higaii’s  periods  tor 
iniblic  comment  had  ended.  the 

Commenter:  Michigan  Department  ot 

Environmental  Quality  (MDEQ).  .jp, 

Comment:  MDEQ  commented  that 
there  was  not  enough  inlormation 
available  iirior  to  the  close  ol  Mic.higan  s 
oublic  comment  iieriod  on  june  2.i, 

2010  to  indicate  that  low  NO.x  burners 
had  been  suc;cesslully  utilized  on  pr 

indurating  furnaces.  MDEQ  also  arguei  ‘'j 
that  EPA’s  proiiosal  to  tind  that  low  bi 

;  NoViiurners  represent  BART  for  NOx  at  ,, 
Tilden  was  impermissibly  based  on  p 

information  generated  after  the  close  ol 
Michigan’s  public  comment  P>'!'i"5  a 

Response:  EPA  disagrees  with  tditfs 
and  MDEQ’s  comments  tor  several 
reasons.  First.  EPA  again  reiterates  that  ^ 
the  Agency  had  the  authority  and  . 

responsibility  to  promulgate  a  Ml  tor 
the  taeonite  industry  ba.sed  on  the 
Agency’s  earlier  finding  that  Minnesota  • 
ami  Michigan  had  failed  to  submit 
ts  regional  haze  SlPs  in  a  timely  nianner 

(74  FR  2:M2.  lanuary  IS,  2009).  Ihus,  ' 

EPA  was  entitled  to  rely  on  whatevei 
information  was  available  regarding  the 
technical  feasihility  of  low  NOx  burners 
at  the  time  the  Agency  perlormed  its 
i  BART  analysis,  including  results  Ironi 
the  testing  at  Minntac  and  Essar. 

I  Nonetheless,  even  it  EPA’s  authority 

”,  to  promulgate  a  FIP  had  been  Based 

solely  on  final  disapproval  ol  the  states 
'  BART  determinations,  the  mlormation 
regarding  the  techniiud  feasibility  of  low 
NOx  burners  was  not  ’’new’  as  Cditts 
suggests.  As  the  BART  Cuidelmes  make 
chS’r,  tec.hnical  feasihility  encompasses 
two  distinct  concejits,  ’’availahility  am 

•‘applicahilitv."4()CFRpart.Tl, 

appendix  Y.  A  technology  is  consideied 
sota  “avaitahle”  if  the  source  owner  may 
IS  obtain  it  through  commercial  channe  s 

;os  while  it  is  considered  ’’applicable  it  it 

can  rea.sonably  be  installed  and 
•IPA  operated  on  the  .source  type  under 
ig  consideration.  As  Cliffs  pointed  on 

only  technologies  that  are  ’’avadahle  at 
the  close  of  a  state’s  public  comment 
le  iieriod  need  be  considered  as  control 

oiitions  bv  the  state. 

However,  Cliffs’  argument  that  low 
NOx  burners  were  not  an  ’’available 
,n  technology  at  the  time  Minnesota  and 
;  at  Michigan’s  periods  for  puhhc  comment 

)FPA  liad  ended  is  im;orrect.  lesting  at 

n  Minntac  and  Essar  had  iHithmg  to  do 

with  the  ’’availability”  ol  low  NO.x 
burners.  Rather,  the  testing 
red  hv  facilities  concerned  the  ’’aiipbcability 


of  low  NOx  hurners  to  the  source  type 
in  (uie.stion— indurating  furnaces.  T  here 
can  he  no  dispute  that  low  NOx  burners 
were ’’available”  at  the  time  that 
Minnesota  and  Michigan  ileveloped 
their  regional  haze  SlPs  Because  this 
technology  has  Been  obtainable  through 
commercial  channels  as  an  option  lor 
the  control  of  nitrogen  oxide  emissions 
for  many  years.  Therefore,  Minnesota 
and  Michigan  were  required  to  consider 
low  NOx  hurners  in  their  BART 
analyses,  which  both  states  did.  albeit 
dismissively. 

Conseiiuently,  the  sole  (luestion 
iiresented  to  the  states  was  one  ol 
"applieahilitv”— whether  low  NOx 
hurners  could  be  succe.ssfully  imstalled 
on  indurating  furnaces.  In  regards  to 
this  (luestion.  the  BART  Guidelines 
make  clear  that  ”a  commercially 
availahle  control  ojition  will  he 
presumed  applicable  if  it  has  been  used 
on  the  same  or  a  similar  source  type. 

40  CFR  part  51.  appendix  Y.  However, 
in  contrast  to  the  question  ol 
’’availabilitv.”  the  Guidelines  make  no 

,  mention  of  a  cut-off  date  after  which 

states  may  reject  information  regarding 
a  technology’s  ’’applicahility.”  Even  so. 
contrary  to  Cliffs’  assertions,  both  states 
were  aware  that  low  NOx  hurners  had 
e  Been  succe.ssfullv  installed  on  two  lines 
rs  at  U.S.  Steel’s  Minntac  facility  prior  to 
the  end  of  their  respective  periods  tor 
puhlic  comment.  ‘  In  a  )une  2.1.  2010 
letter  to  the  Michigan  Department  ot 
'  Natural  Resources  and  Environment 

regarding  the  state’s  draft  regional  haze 
SIP.  EPA  commented  that  ”a  low-NCx 
^  main  Burner  firing  solid  tuels”  had  been 
installed  at  Minntac  and  that  ’’work 

,  done  hv  other  companies  had 

demonstrated  that  burner  designs  that 
,  lower  flame  temperature  can  reduce 
NCx  formation  in  taeonite  furnaces. 

,  Similarly,  in  a  February  10.  2012  letter 
to  the  Minnesota  Pollution  Control 
.1^  Agency  responding  to  the  state  s  draft 
r -t  regional  haze  SIP  supplement  lor 

taeonite  facilities.  EPA  exiilamed  in 
detail  that  ”l!.S.  Steel  has  demonst rated 
the  develoimient  and  use  of  low  Nt)x 
at  main  burners  that  achieve  70  percent 
\  '  NOx  reduction  on  its  indurating 


.Tho  co.nnumt  pori.id  f..r  MicluKan  s  ivsu.na 
l,a/,o  .SIP  ..n  |uno  23.  2011).  T  ui  o.n.mrnt 

p,„  io,l  lor  11,0  Mionosota  s  rooiooal 
lao.pUMOont  roganli.is  HAKl  ‘  " 

dos,.,l  on  lM,.".arv  2.  21,10.  l.ul  ITA  was  sranto.l 
an  oxtonsion  to  snlnnit  c.onnnonts.  hPA  .s  ooinnionls 
worn  snbniiltod  on  Kolirnaiy  10.  2010.  and  won. 

riHioivod  and  c.onsidoiod  by  Ml’t  A. 

^Soo  Micbman  Rosional  Hazo  1>'‘»'- 
Mid, loan  DoparUnonl  of  Knvnon.nonta  Q  u.bp 
Kogardins  BART.  May  24.  2012  (Doi.kc.t  #  bl  A 

R0r)-OAR-2010-00r,4-000H). 
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liiKis.  ■’  In  a(i(iiti()n  to  thosi;  coninioiits, 
l)oth  statos  rocoivod  coniiiKMils  rooaniiiig 
tho  lochnical  f'oasibilitv  of  low  NOx 
l)iiniors  from  tho  Forest  Service  as  well 
'I'herefon;,  both  Michigan  ami 
Minnesota  were  aware  that  low  NOx 
bniners  had  been  snccessfnlly  applitul 
to  indurating  furnaces,  and  Cliffs’ 
arguments  that  the  resnlts  of  these 
studies  somehow  constitute  “new" 
information  are  without  merit. 

finally,  even  if  information  regarding 
the  technical  feasihility  of  installing  low 
NOx  burners  to  indurating  furnaces  was 
not  available  to  Minnesota  or  Michigan. 
Id’A  noiKitheless  had  a  dntv  to  consider 
any  new  information  that  subsecpiently 
arose;  when  reviewing  the;  stat(;s’  SIFs. 

The  Ninth  Circuit  r(;c(;ntlv  held  that  "if 
new  information  indicates  to  HPA  that 
an  existing  SIF  or  SIl^  awaiting  ajjproval 
is  inaccurate  or  m)t  cairrent.  then. 

\’iewing  air  (piality  and  scope  of 
eniKssions  with  jjiiblic  interest  in  mind, 
liPA  should  properly  evaluate  the  new 
information  and  may  not  .simply  ignore 
it  without  reason(;d  (;xplanation  of  its 
choice."  Siorra  Club  v.  EPA.  (i71  F.:td 
;)(i7  (ttth  C:ir.  2012).  Tims.  EFA  is 
reepiired,  at  a  ininiimim.  to  take  m;w 
information  into  account  during  the  SIP 
aj)|)roval  ])roce.ss  and,  if  nec(;.s.sary,  alter 
its  final  decision  accordingly. 

ConwwiU^r:  Fond  du  l.ac  Hand  of 
laike  Superior  (^lippewa. 

(jOiumont:  At  the;  puhlie:  he;tiring  he;lei 
in  Saint  I’aul.  Minne;se)t:i.  em  August  20, 
2012.  .se)me;  e:e)mme;nte;rs  ve)ie:e;el  the 
opiniem  that  le)w  NOx  burne;rs  shendel 
ne)t  be;  e;e)nsiele;re;el  as  HART  be;e:au.se  the; 
t(;e:hne)le)gy  was  bre)ught  fbrwarel  after 
the  e:e)mme;nt  pe;rie)ei  e)n  the  Minne;se)ta 
re;gie)nal  haze  SIP  suj)plt;ment  hael 
clexsed.  This  is  incorre;e;t.  l.ow  NOx 
hurne;rs  wi;re;  in  use  anel  unele;r  i 

(.e)n.siel(;ration  be)th  bi;fe)re;  anel  eluring  I 
the  (-e)mme;nt  pe;rie)el  e)f  Di;e:e;mhe;r  19.  ; 

201 1  to  Imhruary  ;i,  201 2.  lliscu.ssions  i 
ce)nc(;rning  the  installatiem  of  low  NOx  i 
bnrne;rs  at  Minntae;  be;gan  in  200H,  anel  y 
the;  hnrne;rs  themse;lve;s  were;  installeel  in 
2010.  several  months  be;fort;  the;  re;gie)nal  ^ 
haze  Sfl’  supple;me;nt  was  i)rope).se;el.  ^ 

n.S.  Ste;el’s  rei)e)rt  to  MIT.’A  on  the 
perfe)rmane:e;  te)-elate;  e)f  their  le)w  NOx 
bnrne;rs  at  Minntae;  was  snhmitte;el  in  ' 
De;e:embe;r  of  201 1 .  are)und  the  time  that  I 
Minm;se)ta's  Sfl^  supplement  we;nt  een  i' 
puhlie  notice;.  Aelelitie)nailv.  Fssar  Ste;el  s 
e:e)mmitt(;ei  te;  the;  u.se  of  lenv  NOx 
burners  in  its  new  plant  ne;ar  Nashwauk  ^ 
ill  2010.  The;  re;e;orei  inelie;at{;s  that 
elise:u.ssie)ns  teieik  place;  be;twe;e;n  MIT.'A 
anel  the;  tacemite;  fae:ilitie;s  arounel  the 
time  that  the;  Sll^  snpple;me;nt  |)ublie; 


mii'ivT  ^  ■  '  ''  <•-^■1-10  e:<)inin(>nls  to 

MDhQ  on  Ml  Miizo  .snhinillal  (Oo(:k(!l  #  Kl'A-Ke).’')- 
( )AK-2e)  1  e)-i)<).54-e)t):t7 ). 


.  e:omme;nt  pe;rioel  w;is  eijien.  He;e:au.se;  eif 
ig  the;  timing  eif  IJ.S.  Ste;e;l’s  re;])e)rts  anel  the; 
fae;t  that  ne;  other  e;e:e)ne)mie:ally-f(;asible 
te;e:hne)le)gy  eiffereel  meire  than  1.')  |)e;re:ent 
cerntreil  eif  NOx.  those;  elise:ussie)ns 
ahnetst  e:e;rtainly  ine:luele;el  the;  pei.ssihilitv 
of  re;(|niring  leiw  NOx  burners  ein 
tiicemite  furniie:e;s. 

In  light  eif  the  e;me;rging  use;  eif  low 
NOx  hurne;rs,  the  IJ.S.  Ste;e;l  retpeirt,  anel 
the  elise;ussie)ns  inelie:iite;el  in  the;  re;e:e)rtl. 
the;re;  is  nei  betsis  feir  the;  chiim  thiit  leiw 
NOx  burne;rs  were;  emly  brenight  ieirwitrel 
'  :ifte;r  the;  e:omment  iK;rie)ei.  l.e)w  NOx 
buiiu;r  te;e:hne)le)gy  wets  neit  a  surprise; 
einel  there;  is  im  pre)e;e;eluriii  unfairne;ss  in 
the;  Fl^A  e;e)nsiele;ring  it.  Furtlu;rmore;.  tei 
the  e.xtent  that  leiw  NOx  burners  can 
.somehow  be;  e:e)n.strue;el  as  new 
information,  there  is  ]ire;e;eel(;nt  for 
con.sielf;ring  new  infeirmation  while 
preimulgating  regulations.  Feir  (;x;mu)le; 
on  Inly  20,  2012.  FPA  inleirnmel 
pe;titie)ne;r.s  theit  it  wemlel  re;e:on.siele;r  its 
Me;rcurv  anel  Te)xie:s  Stanefarels  heiseel  em 
tho  ;i\'ai]al)ility  of  now  tochnical 
infbrmatiem. 

Commen/f-r.  Niitiemal  I’iirks 
(-emseeiA'atiem  A.s.se)e;iatie)n. 

C^oninu-fnt:  lluring  the;  ])ublic  he;aring 
em  this  m<itte;i',  a  tae;e)nite;  e.'emipimy 
ii.sse;rte;el  that  FIFA’s  FIP  was  hase;el  em 
“ne;w  informatiem"  that  is  "emtsiele;  the 
re;e;orel  anel  that  the  e:e)mpany’.s  "elue; 
j)re)e;e;.ss  rights  we;re;  .se)me;how 
je;e)parelize;el  by  I’JPA’s  preijieisiil.  As  a 
le;gal  matte;r,  the;  cemipiiny's  .irgument 
hiis  lU)  me;rit.  bike;wi,se;,  <i.s  a  pr<u;tic;d 
matte;r.  the  e;e)mpany’.s  e:e)mi)laint.s  are 
unavailing. 

H(^sf)ons(-:  Ff^A  ;igr(;es  with  the;.se 
commenters  that  it  was  appreipriate;  for 
FPA  to  re;ly  on  whate;ver  infeirmation 
was  available;  regarding  the  te;e;hnie:al 
feasibility  of  low  NOx  burners  <it  the; 
time  the;  Ageincy  pe;rforme;d  its  HART 
analy.sis.  Feir  a  more;  de;taile;el  eii.se:us.sion 
eif  this  issue;,  seie  FIFA’s  jireivieius 
reispem.se  tei  ceimments  freim  Cliffs. 
ArceilorMittal.  anel  MDFQ.  ! 

E.  Coninwnts  Concinning  EPA ’s  Best  : 

A\  (lildhJe  Betrojit  lechnolo^y  Anctlvsis  < 

Conunenter:  National  l^irks  Seirvice  ' 

Comment:  NPS  agre;e;.s  with  FPA  anel  ' 

with  Mie;higan  anel  Minnesota  em  the  < 

HAR 1  -eiligiiiility  eletermimitions  with  ^ 

re.spe;e:t  tei  the;  tae:einite  fae;ilitie;.s  anel  the  ■ 
.state;s’  ele;te;rminatiem  that  HART  for  ' 

eliie;e,t  l^M  is  .sati.sfie;el  bv  the;  tae;einite;  ^ 

MAfJTrule.  1 

Besponse:  FPA  ae;kneiwle;elge;.s  NFS’s  1 

.supjiort.  }■ 

Commenter:  Cliffs  Natural  Re;seiure:e;s  a 

anel  Are:e;leirMittal  Minore;a  Mine.  e; 

Comment:  Cliffs  obje;e;te;el  tei  FPA’s  e 

reference  tei  e.onveir.satiems  with  inelustrv 
e.eimjitititeirs  anel  theiir  veineleirs  in  ~ 

deteimining  the  feasibilitv  eif  exmtreils 


feir  Cliffs’  inelnrating  furnae:e;s.  Cliffs 
(!  a.sseirteel  that  Fl^A  igneire;el  infeirmatiein 
|iieivide;el  by  (dills  anel  its  preiexiss 
d  ongineering  firms. 

Besponse:  Fl’A  sjient  .signifie:ant  time; 
with  <ill  ;dfe;e;te;el  seiure:e;s  iinel  theireiughly 
e:einsiele:re;ei  ;ill  infeirniiitiein.  FPA 
ae:kneiwle;elge;.s  that  it  re;iie;el  he;avily 
upein  eleieanne;nteel  infeirmatiein  freim 
(Jiffs’  e:eimpe;titors  in  the;  teiceinite; 
inelustrv  be;e:au.se;  theise;  e:eim]ianie;.s  heive; 
e;x jie;i ie;nce;  with  leiw  NOx  hurne;r 
te;e:lnuiieigy  emel  preiviele;el  elata  freim 
ae;tual  e;xpe;riene:e  wdlh  suedi  tee.hneileigy. 
It  weiulel  have;  he;e;n  inappreipriate;  for 
FPA  tei  have;  igneireel  suhstantive 
infeirmation  baseel  upein  ae:tual 
eixjierience. 

1.  (ximmemts  A.sserting  That  Fl’A’s 
HART  Analysis  Diel  Neit  A.sse.ss  all 
Availahle  Techneileigieis 

Commenter:  CMs  Natural  Re.sourexis 
anel  Are;eleirMittal  Mineire;a  Mine;. 

Co/mjiejit:  Cliffs  edaimeel  that  FIFA’s 
HART  ele;terminatieins  w'ere  arbitrary 
be;e:im,se;  tlu;y  igneireel  geieiel  eximbustion 
pnie;tice;s  ((JCP)  as  ;i  HART  .dternative. 
Cliffs  state;el  at  the;  MITJA  Maredi 
(dtizeais  Heiarel  m(;e;ting  that  “(J(d^  is 
idre;aely  re;eiuire;ei  unele;r  either  feeleral 
I eigulatieins,  inedueling  the;  taexinite; 
MACTrule;." 

Besponse:  (Jlilfs’  sujijieirt  eif  (JCd^  as 
13AR'l’  lae;ks  merit  he;e:au.se;  (XJP  is 
neitheir  eie;fine;el  by  the  Minnei.seila 
Peillutiein  (Jeinlreil  Age;ne:y.  neir  is  it 
typie;ally  e:ein.siele;re;d  a  NOx  reeluctiein 
teiediniepie.  For  e;x<nnple.  the;  Janmirv  .00, 
2000  "NOx  Re;due:tiein  Analvsis”  elone 
hy  Ifatedi  for  IJ.S.  Steel’s  Minntae  Iron 
Ore;  Pelletizing  Operation  elid  not  list 
CiCP  as  a  peiteaitial  NOx  redue:tion 
te;edmolejgy  for  an  inelnrating  furnace.'’ 
Similarly,  the;  2008  HACT  analy.sis  feir 
II^A  Greienlanel  Energy  Center  Units  1 
anel  2  eliel  neit  list  G(d^  as  a  peiteaitial 
N(3x  cemtrol.7  bi  fact,  theise  analyses 
state;  that  GCP  teaiels  to  ine:re;a.se;  NOx 
e;mi.s.siein.s.  I  his  is  be;cau.se;  me;asure;.s 
take;n  to  minimize;  the  formation  eif  NOx 
einring  e.omhustion  inhibit  compleite 
e.ombustiein,  whiedi  increeiseis  emissieins 
eif  fxirbein  moneixiele.  Ceinve;r,se;ly,  (JGl’ 
tiims  tei  re;eine;e;  e.arbein  meineixieie; 
eani.s.siein.s.  Ae:e:oreiing  to  the;  Se;jite;mhe;r 
2010  "We  Energies  ffieimass  Energy 
l^reije;ed  Re;vi.se;el  Ceintreil  d’eiedinology 
Re;vie;w  feir  Garbein  Meineixieie;  Fmi.ssieins 
for  the;  Hieima.s,s-Fire;ef  Beiile;r,’'  tlu;re;  is 
an  inve;r.se;  relationshiji  hetwmen  NOx 
e;mi.ssion.s  anel  e.arhein  meineixieie; 
e.missieins,  whiedi  me;im,s  theit  imjiroving 

#  i;i’A-Rl),S-OAK-2eiieM)lK)7-eili:i<l. 

Miockdi  #  i:i>A-Ki),’-.-OAK-2eiie)-eio;i7-e)()7e). 
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(:onil)usti()n  efficiency  can  incnui.se  NOx 
emissions.” 

(ioncerning  the  CICP  recjiiirement  in 
the  taconite  MAdT  ruh;.  GCF  h)r  tin; 
MAG'I’  is  not  the  same  as  GCl’  for  NOx- 
GGP  for  MAGI’  is  aimed  at  reducing 
emissions  of  ])rodncts  of  incomj)let(; 
comhnstion  (l^Ki).  To  minimize  IMGs. 
the  o])(;rating  conditions  targeted  are 
generally  the  o])posite  from  those 
targeted  for  reducing  NOx-  As  explained 
in  the  taconite  MAffl’  rule  ((>8  FR  (it 88.3. 
October  30,  2003),  “3’he  basic  method 
used  in  reducing  NOx  emissions  is  a 
reduction  in  combustion  tem|)erature, 
which  is  the  ojjposite  strategy  needed 
for  minimizing  PlCi  (i.e.,  increasing 
combustion  temperature).”  In 
conclusion,  GGP  would  be  expected  to 
increase  NOx  emissions,  not  decreast; 
them. 

(A)ninwntei  :  CAiHs  Natural  Resources 
and  ArcelorMittal  Minorca  Mine. 

Gomn;ent;  Gliffs  commented  that  EPA 
is  r(;(|uired  to  consider  “any  t;xisting 
pollution  control  technology  at  the 
source.”  Gliffs  argued  that  EPA  failed  to 
adecpiately  consider  or  consistently 
apply  this  thn;shold  fac:tor  to  the  BART 
determinations  in  its  ])ro])osed  rule. 

liesponsa:  To  the  extent  that  Cliffs  is 
referring  to  its  use  of  GCiP  as  an  existing 
pollution  control  technology,  neither 
the  o])erational  practic;e,s  that  comjjrise 
GCiP  nor  their  impact  on  reducing 
emissions  has  been  documented  by 
Cliffs.  As  de.scrihed  in  detail  in  the 
resi)onse  to  the  previous  comment,  EPA 
does  not  consider  Cliffs’  u.se  of  CtCl’  to 
constitute  “existing  control  technology” 
on  the.se  furnaces. 

(Joninwnter:  National  Parks 
Cionservation  As.sociation. 

(A)iiun(^nt:  NPCJA  commented  that 
EPA  failed  to  consider  fuel-blend 
alternatives,  including  greater  or 
exclusive  u.se  of  natural  gas  at  grate-kiln 
furnaces,  as  part  of  the  Agenc;y’.s  BART 
analysis  for  SGi  and  NOx.  P’uel-hlend 
alternatives  are  a  tedinically  feasible 
control  ojjtion  because  indurating 
furnaces  can  successfully  be  operated 
on  alternative  fuels,  namely  fuel  blends 
that  consist  primarily  of  natural  gas. 
Clmtrary  to  the  taconite  ])lant  owners’ 
assertions,  consideration  of  alternative 
fuels  is  recpiired  for  BART  where 
changing  to  cleaner  fuel  would  not 
nece.ssitate  significant  changes  at  any 
exi.sting  facility.  There  is  no  legal 
rationale  for  excluding  this  viable 
])ollution  control.  Additionally,  the 
assertion  that  alternative  fuel  co.sts  are 
uncertain  has  no  merit.  I’here  is  simply 
no  factual  su])])ort  for  ])rice  uncertainty 
h(;ing  a  basis  to  reject  consideration  of 
natural  gas  as  an  alternative  to  coal. 

'*l)o(:k(!l  #  i:i’A-R(),i-()AK-2()l()-{)()a7-()()()(). 


Even  if  significant  uncertainty  existed,  it 
can  h(;  dealt  with  appropriately  in  the 
BAR'f  analysis.  Finally,  the  assertion 
that  moving  towards  a  more  natural  gas- 
ha.sed  fuel  l)lend  would  mean  higher 
NOx  (anissions  in  exchange  for  lower 
.SO2  emissions  is  a  red  herring.  The 
existence  of  such  potential  secondarv 
im])act.s  is  not  a  rea.son  to  di.scard  a 
BAR'!’  option  prior  to  analysis.  It  is  a 
rea.son  to  perform  the  analysis  it.self. 

Rosponso:  Alternative  fuels  were  not 
considered  for  the  ft)llowing  reasons. 

The  straight-grate  furnaces  at 
ArcelorMittal,  Uihhing  Taconite,  and 
Northshore  Mining  already  burn  natural 
gas.  Similarly,  IJ.S.  .Steel’s  Keetac  and 
Minntac  facilities  alr(;ady  burn  a  fuel 
mix  of  natural  gas  and  low-sulfur  coal. 
While  fuel-hlend  alternatives  could 
have  been  considered  for  the  grate-kiln 
furnaces  at  United  Taconite  and  rilden, 
EPA  proposed  to  re{|uire  the  most 
stringent  control  technologv,  flue-gas 
desulfurization  (FGD),  at  these  facilities. 
As  the  BART  Guidelines  make  clear, 
where  EPA  or  the  states  choose  the  most 
stringent  control  option  as  BAR'f,  other 
control  options  need  not  Im;  considered. 
'rher(;fore,  EPA  was  not  recjuired  to 
consider  fuel-hlend  alternatives  as  ])art 
of  the  Agency’s  BART  analvsis. 

However,  EPA  notes  that  suhsecpient  to 
the  pro])o.sal,  Tilden  agre(;d  to  convert  to 
natural  gas.  while  United  Taconite  will 
he  substantially  r(;ducing  its  emi.ssions 
through  the  use  of  natural  gas  and  low- 
sulfur  coal. 

(A)nunonl(n':  National  Parks 
( lon.servat  ion  A.ssociat  i on . 

Coinnwnt:  EPA’s  NGx  bAR'f 
ileterminations  conclude  that  significant 
reductions  could  he  achieved  cost- 
effectively  by  the  installation  of  low 
NOx  burners  at  all  taconite  kilns.  While 
NPGA  concurred  with  this  conclusion, 
it  commented  that  EPA  failed  to  fully 
consider  the  u.se  of  reg(;nerative 
selective  catalytic  reduction  (R.SGR).  For 
instance,  although  R.SGR  was  noted  as 
an  available  technology  in  Keetac’s 
BART  analysis,  EPA’s  FIP  made  no  note 
of  it.  For  'filden,  on  the  other  hand,  EPA 
noted  this  oj)tion,  hut  only  to  point  out 
that  the  com])any  found  it  to  be 
infeasible.  In  fact,  this  technology 
a])))ear.s  to  be  feasible  for  indurating 
furnaces.  At  a  minimum,  a  more 
thorough  evaluation  by  EPA  is 
neces.sary.  In  this  case,  EPA  has  not 
shown  that  circaun.stauces  preclude  the 
application  of  R.S(iR  to  the  units  in 
(jue.stion  via  evaluation  of  gas 
characteri.stics  or  demon.stration  of 
technical  challenges.  It  has  offered  no 
evidence  that  R.SCiR  is  technically 
infeasible.  A  fuller  evaluation  of  this 
technology  is  warranted  as  jjart  of  a 
BART  determination. 


/le.s'/jon.se;  EPA  did  evaluate  ])o.st- 
comhustion  NOx-control  oj)tions  when 
it  reviewed  Minnesota’s  regional  haze 
plan  and  agreed  with  the  stat(;’.s 
determination  that  post-combustion 
control  of  NOx  emi.ssions  from  taconite 
facilities  are  not  BAR'F.  For  the 
proposed  and  now  final  rule.  EPy\ 
(;valuat(;d  new  data  on  the  use  of  low 
NOx  burners  at  taconite  faciliti(;.s  and, 
after  a  fivc;-factor  BAR'F  analysis, 
determined  that  low  NOx  burners  are 
BAR'F  for  tlu;se  facilities.  Fhe  BAR'F 
analyses  arc;  fidly  clc;sc;ril)c;cl  in  sc;c:tic)n  V 
of  the  proposed  ride  (77  FR  49308).  EPA 
akso  considered  R.SGR  and  related 
.sc;lc;ctivc;  c:atalytic  recluciion 
tc;c:hnolc)gic;.s  at  some  of  the  subject 
tacxmitc;  units.  EPA  cxmcluded  in  its 
BAR'F  analy.ses  that  R.SGR  and  other 
])ost-comhu.stic)n  camtrols  do  not 
rejiresent  B.AR'F  for  the  subjec.t  taconite 
units  because,  after  the  installation  of 
low  NOx  burners,  the  inc:rc;mc;ntal  co.sts 
of  installing  further  po.st-c:ombu.stion 
cxmtrols  arc;  unrc;asonahly  high. 
'Fherefore,  this  final  rule  rc;cpiirc;.s  that 
tac:onitc;  indurating  furnaces  meet  NOx 
canission  limits  camsi.stent  with  low 
NOx  burner  tc;c:hnologv. 

(Janinwnter:  National  Parks 
(ionservation  As.socaation. 

(Jonuuont:  EPA’s  analysis  for  .SO2 
prc)viclc;.s  evidence;  that  dry  FGD  is 
fc;asihlc;  for  tacamite  facilities,  and  the 
Agency  rc;ciuirc;s  the  u.se  of  this 
tc;c;lmc)lc)gy  at  the  three  highest  emitting 
linc;.s  (at  United  'Facainitc;  and  'Filden). 

We  support  these  determinations. 
However.  EPA  fails  to  fully  analyze  the 
use;  of  cirv  FGD  on  the  lc)wc;r-c;mitting 
units.  in.stc;acl  c.oncduding,  without 
support,  that  it  would  not  he 
“c;c:onc)mically  rc;a.sonahle.”  NPGA  asks 
that  EPA  analyze;  whc;thc;r  dry  FGD. 
cdearly  a  fcasihle  tecdmology,  could 
provide  cxi.st  c;ffc;c;tive  rciductions  at 
additional  units. 

Hesponsf^:  EPA’s  BAR'F  analysis 
clc;mon.stratc;d  that  dry  F’GD  is  feasible 
for  the  highest  emitting  linc;.s  when 
those;  lines  arc;  unc;ontrollc;d,  hut 
clc;tc;rminc;cl  that  the  same  tc;c;hnc)logy 
has  unrc;a.sc)nahly  high  incaemcaital  exists 
for  units  with  lower  uncxmtrolled 
canissions.  EPA  nc)tc;.s,  however,  that 
while  FGD  was  originally  jiropo.sed  as 
BAR'F  for  the;  units  at  United  'Facxmitc; 
and  'Filden,  tho.se;  fae:ilitie;.s  have;  sinex; 
agre;e;el  to  ope;rational  limits  on  the  types 
of  fuels  that  may  he;  hurueel  As  a  result. 
FGD  is  no  longer  he;iug  re;e|uire;el  as 
BAR'F.  Additional  eliscu.ssion  of  this 
issue  e;an  he;  found  in  .se;e;tie)n  III  of  the; 
preamble. 

(jommeutf^r:  National  Parks  .Se;rviex;. 

Co]nnu;nt:]\  apjiears  that  low 
temperature;  oxidation  is  tee:hnically  and 
e;ex)ne)micallv  fe;a.sihle;  for  the  entire; 
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indu.stry.  In  addition,  tail-end  SCR  with 
natural  gas  relieat  has  been  found 
technically  feasihle  and  horderline 
(X'.onomicallv  feasihle  based  on  a  HACT 
analysis  from  .s(!veral  vears  ago  when 
natural  gas  prices  were  much  higher. 
Another  form  of  SCR.  RS(',R  looks 
promising,  hut  as  a  new  technology, 
would  r(i(|uire  trials. 

While  we  would  normally  prefer  to 
.see  all  of  the  technically  feasihle  control 
options  evaluated,  given  the  time 
constraints  and  the  success  of  the  low 
N()\  burner  technology,  it  is  likely  that 
low  NOx  burners  will  rcxlnce  N()\  so 
much  that  addition  of  the  other 
technologies  would  become  too 
expensive  for  this  phase  of  the  regional 
haze  program.  We  therefore  agree  that 
low  NOx  burners  at  1.2  Ihs  NOx/ 
MMBTII  represent  HART  for  the 
taconite  industry.  By  setting  such  a 
uniform  limit.  ERA  is  e.stahlishing  a 
“level  ])laying  field”  that  is  achievable 
by  all  of  the  taconite  plants  and  will 
j)rovide  substantial  (almost  Iti.OOO  TRY) 
NOx  reductions. 

Itesponsa:  ERA  agrees  with  the 
commenter  that  post-combustion 
control  technologies  would  likely  be 
expensive  for  additional  pollution 
reduction.  ERA  maintains  that  low  NOx 
bnrmas  are  the  approjiriate  control 
technologv  for  tin;  indurating  furnaces 
at  the  taconite;  facilities.  Thus.  ERA  is 
finalizing  its  determination  that  low 
NOx  burners  represent  BART. 

(jOinnu^nlcr:  National  Rarks  Service. 

Commen/;  ERA  projxKses  to  det(;rmine 
that  BART  for  SOi  for  straight-grate 
kilns  is  exi.sting  controls  hecau.se  these 
furnaces  do  not  burn  coal.  While;  true, 
they  burn  fuel  e)il.  whie:h  e:an  have;  a 
high  pe)tential  fe)r  emitting  SO2 
eie;pe;neling  on  the;  fuel's  sulfur  e:onte;nt. 
Although  the  BART  Guiele;line;s  elo  ne)t 
manelate;  fuel  switching.  the;y  ence)urage 
evaluation  of  lower  sidfur  eaentent  fuels. 
Feer  example,  limiting  fuel  sulfur  was  an 
optieen  exensielereel  by  ERA  for  oil-fireel 
ECUs  in  a  separate;  BART  rede.  We; 
sngge;st  that  Minnesota  e:e)nsiele;r  use  e)f 
leewer  sulfur  fuels  in  future  re;ase)nal)le; 
j)re)gre;s.s  analyses. 

Ilesponsf^:  era's  elata  inelie;ate;  that  the; 
tae;e)nite;  fae;ilitie;s  with  .straight -grate; 
furnae;e;s  use;  natural  gas  as  the;  primary 
fuel  with  fuel  e)il  as  a  l)ae:k-ujj  fuel  only, 
(liven  the;  limite;el  use  e)f  fuel  oil. 
eanissieni  re;ehie:tie)ns  freein  using  le)we;r 
sulfur  fuel  weeulel  he;  limiteel. 
Ne)ne;the;le;ss.  ERA  agre;e;s  with  the; 
e:e)mme;nte;r  that  the  .state;  she)idel 
e:e)nsiele;r  the;  impae:ts  e)f  using  a  le)we;r 
sidfur  fuel  in  its  future;  re;a.se)nahle; 
pre)gre;.s.s  analy.se;s  anel  is  ri;ejuiring  that 
the;  taexmite;  fae;ilitie;.s  ke;e;j)  re;e:e)rels  e)f 
any  future  use;  eif  fuel  eiil. 

Genn/nen/e/v  Natiemal  Rarks  Serviex;. 


(A)iunwnt:  NRS  e:e)ne;urre;d  with  ERA’s 
statement  that  “Ithe  Age;ne;y  de)e;s|  not 
agre;e;  that  the;  MRGA  anel  Minntae:  have; 
aele;e|uate;ly  ele)e;ume;nti;el  the;  infeasihility 
e)f  all  SO2  e:e)ntre)ls  ele;se:ril)e;el.”  This 
eib.servation  is  e;sp(;e:ially  ])e;rtine;nt  with 
re;siK;e:t  te;  the;  te;e:hnie:al  fe;asibility  eif 
spray  elrying  ahsejiption  (SDA). 

Ae:i:e)reling  te;  the;  tae;e)idte;  imiustry 
exinsultant,  SDA  is  not  te;e:hnie.ally 
fe;asihle;  l)e;e;anse;  “the;  high  meiistnre; 
exmtent  of  the;  e;xhan.st  wonlel  le;aei  te; 
.saturatiein  eif  the;  haghe)use;  filte;r  e.ake; 
anel  jilugging  of  the;  filters  anel  elnst 
e;e)lle;e;tie)n  sy.stean."  On  the;  exintrarv, 

SDA  re;e|uire;s  me)isture;  he;e:au.se  a  slurry 
e)f  lime;  anel  water  is  inje;e:te;el  inte;  the 
spray  elrver  where;  the;  slurrv  re;ae:ts  with 
SO2  te)  form  a  elry  sulfate;  j)e)wer  that  is 
then  ce)lle;e;te;el  in  the;  haghe)use;.  As  long 
as  the  moi.sture  e;onte;nt  of  the;  gas  stream 
is  ne)t  e;xe:e;.ssive;  anel  the;  temperature;  is 
ne)t  te)e)  low,  SDA  be;e:e)me;s  a  pre;fe;rre;el 
anel  highly  e;ffe;e;tive;  S(T  exentre)!  e)])tion. 

It  is  e;xpe;e;te;el  that  re;tre)fitting  the; 
fae;ilitie;s  with  .SDA  weenlel  eliminate;  the; 
ne;e;el  fe)r  the;  e;xisting  Venturi  reeel 
se:ruhl)e;rs  useel  te;  exentrol  RM  eai  me)st  e)f 
the;  taexndte  furnaex;s.  thus  re;elue:ing 
water  ex)nsumptie)n,  gas  stre;am  me)isture; 
exentent.  anel  RM  emissions  elm;  tee  the; 
higher  effieaeneiy  of  the;  baghou.se. 

Hasponstr.  In  the;  pre)j)e)seel  rule,  ICRA 
stated  that  while;  the;  .state's 
eleeexunentatieen  fe)r  iie;te;rndning  the; 
te;e:hnie;al  fe;asil)ility  e)f  all  .SO2  exnitrols 
was  inaeleepiate;,  ERA  eliel  agree;  with 
Mieddgan's  ex)nclusie)n  that  aelelitional 
.SOi  e;e)ntrols.  ine;lueiing  .SDA,  were;  met 
ex)st  e;ffe;e:tive;  anel  the;re;fe)re;  met  BART. 
ERA  has  met  e:hange;el  its  positie)n  een  this 
issue;  in  the;  final  rule. 

2.  (xHuments  Asse;rling  That  ERA's 
Ba.seline  NOx  Emissions  Are;  Arbitrary 

Ceeejementw;  (diffs  Natural  Re;se)urex;s 
anel  Arex;le)rMittal  Minorexi  Mine. 

Coinnwnt:  CMfia  exemmenteel  that 
era’s  baseline;  NOx  a.ssumptions  are; 
arbitrary.  ERA  faileel  te)  even  e.onsieler 
the;  actual  emissions  from  e;ach  taex)nite; 
furnaex;,  let  aleene  ii.se  them  as  the 
starting  peeint  for  exilexdating  furnace- 
spe;e;ifie:  baseline  emissieens. 

H(^si)()ns(i:  ERA  elisagrees.  In  the;  e:ase;- 
l)y-e:ase;  BAR  T  analysis  for  e;ae.h  suhje;e;t 
taex)inte;  fae:ilitv,  ERA  e:le;arlv  listed  the; 
ba.seline;  ae;tual  annual  emissieens  fe)r 
e;ae;h  taex)nite;  furnaex;  (.se;e;.  e.g.,  Table 
V-B.24  fe)r  Hihhing  Taex)nite;  (77  h’R 
49321)).  In  the  initial  .stage;s  e)f  the;  BART 
ele;ve;le)])me;nt  pre)e.e;ss,  the;re;  was  a 
signifiexmt  lae;k  e)f  emi.ssieens  elata  for  the; 
taex)nite;  fae;ilitii;s.  as  ae:kne)wle;elge;el  by 
MRCiA.  He)we;ve;r.  aelelitieenal  moniteering 
anel  emission  reporting  from  the 
taconite;  facilities  e;nahle;el  ERA  to 
ele;te;rmine  ba.seline  NOx  emissions  ie)r 
e;ae:h  fae:ilitv. 


(j.  (Jomnunits  (A)n(:(!rnin<’  EPA 's 
Aiuilvsis  of  Low  NOs  Biirnor 
Tochnology  as  N()\  BAHT 

1.  Oomments  .Su])porting  l-iRA’s 
Deti;rminatie)n  That  bow  NOx  Burners 
Are;  Te;i;hnie:ally  Fe;asil)le; 

Ckiiumaatay:  Natie)nal  Rarks 
Oeenservation  As.se)e:iatie)n. 

(Jominanl:  NROA  ex)mmente;el  that 
era’s  eloexnnentation  e)f  le)w  NOx 
burners  ele;me)n.strate;el  that  signifie;ant, 
ex)st-e;ffe;e:tive;  emission  re;elne:tie)ns  are; 
affe)rele;el  by  their  u.se  on  l)e)th  straight- 
grate;  anel  grate;-kiln  iurnaex;s.  De;si)ite; 
this  re;ex)rd.  a  taex)nite;  ex)mpany  raiseel 
se;ve;ral  ex)nex;rns  al)e)nt  ERA’s 
ele;te;rminatie)n  eluring  the;  ])nl)lie: 
hearing.  The;  ex)nex;rns  we;re;  that  a  given 
ex)ntre)l  te;e:hne)le)gy  will  ne)t  transfer 
l)(;twee;n  inelurating  fnrnaex;s  of  the;  same 
type,  low  NOx  burners  will  impae:t 
pre)ex;ssing  (i)re)elue;t  ejuality,  fuel  use, 
e;te;.),  anel  there  has  he;e;n  insidfie:ient 
time;  te)  stnely  varie)us  as])e;e:ts  e)r  impae:ts 
e)f  this  te;e;hne)logv. 

The.se;  ex)nex;rns  are;  e;ithe;r  misplaex;el 
e)r  ine:orre;e;t.  As  to  the;  first  j)oint,  low 
NOx  burners  have;  been  suexxi.ssfidly 
applieel  te)  a  wiele;  variety  of  units, 
inedneling  ])owe;r  ])lants,  refine;rie;s, 
e;hemie:al  ex)mpanie.s,  anel  other 
indu.strial  se;ttings,  whie:h  burn  a  wiele 
variety  of  fuels,  ineilueling  gas  anel  ex)al. 
There;  may  he;  inelivielual  iliffe;re;nex;s 
hi;twe;e;n  the;  burners  at  elifferent  taex)nite; 
units.  As  is  always  the;  exise, 
existe)mization  to  the;  ])artiexdar  unit  will 
he  re;e[uire;el.  He)we;ve;r,  the;  eliffe;re;nex;s 
ame)ng  taex)nite;  fnrnaex;s  e)f  the;  same 
ty])e;  are;  ne)t  signifiexmt  eneeugh  te; 
e:e)ne:luele  that  this  e'.le;arly  re)bnst 
te;e:hne)le)gy  ex)idil  not  he  aj)])lieel  te;  one; 
as  well  as  the  others.  Inele;e;el,  te;e;hne)le)gy 
transfer  we)uld  he;  impossible  withoid 
sue;h  basic  assumptions. 

As  to  the  impae;t  of  low  NOx  burners 
e)n  e)pe;ratie)nal  parameters,  ERA's  FIR 
inclueles  information  aelelre;ssing  the; 
points  e)f  pre)elue:t  ejuality  anel  fuel  use. 
Minntac’s  experienex;  ele;me)nstrate;s  no 
im])ae;t  to  pe;lle;t  epiality,  anel  after  .some; 
aeljustment.  no  incri;ase;  in  fuel  use. 

Finally,  far  from  having  hael 
insuffie:ie;nt  time;  te)  analyze;  the;se; 
exentrols,  the  taex)nite;  faexlities  have;  hael 
vears  in  whie:h  te)  ex)ntae:t  ve;nele)rs,  elo 
engineering  stuelies  anel  me)eieling,  anel 
])e;rfe)rm  te;sting.  The;  re;gie)nal  haze; 
])re)ex;ss  has  l)e;en  ele;lave;el  by  many  ve;ars 
at  this  ])oint. 

Basponsa:  ERA  agre;e;s  with  the; 
ex)mme;nte;r  that  low  NOx  burners  exm  he 
useel  te)  e:ontrol  NOx  e;ndssie)ns  from 
both  straight-grate;  anel  grate-kiln 
inelurating  furnaex;s  usi;el  in  the;  taexenite 
pre)ex;ssing  inelustry.  ERA  also  agre;e;s 
with  the;  ex)mme;nte;r  that  ha.seel  on  elata 
fre)m  taconite  facilities  where  le)w  NOx 
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I)iinu>rs  an;  cithor  in  iiso  or  ijlanned 
l)iO(hi(;t.  (juality  slionld  not  lx; 
(-'oinproniisod. 

ComnwnUu-:  National  l\irk  Sorvico 
(Mimmmt:  NPS  (;oinnu;nt(;d  that  it 

fdr  Nf  'll''*  I^ART 

NQxfortho  taconitoindnstrvislow 

NOx  hnrnors  aolnoving  a  70  porcont 

>»>thstraioht-sratoand 
M;  (.-ki  n  nrnat:os.  Tin;  proposal  for 
f,'<do-kdn  linos  IS  siipportod  hv  rosoarch 
sponsorod  l)y  U.S.  Stool.  Tho  proposal 
)i  .strai<>ht-grato  kilns  is  snpporlod  hv 
nissar  s  tost  mg,  which  doinonstratod  a  ‘f, 
lH>n:ont  rodnction  in  Nf)x  omissions  for 
Its  now  kiln. 

oiHVpTr  f:»"i»iontor  ])oints 

out,  El  A  has  dotorminod  that  low  N(3v 
hnrnors  roprosont  BART.  Howo\'or.  ERA 
IS  .sotting  an  omission  limit  for  oach 
imlnratmg  fnrnaco,  not  a  70  porcont 
control  ro(]niromont. 

2.  Cominonts  A.ssorting  That  Low  NOv 
Burnors  Aro  Not  Tochnicallv  FoasihiliTv 
on  Straight-Grato  Kilns  ' 

Conimon/or;  Cliffs  Natural  Ro.sonrcos 
and  ArcolorMittal  Minorca  Mino. 

(Jiffs  commontod  that  EPA 
niai  o  an  nnsnpportod  prosiiniption  that 
ho  low  NO,,  humor  tochnology  tostod 
a  A-scalo  pilot  tost  hy  E.s.sar  for  a  now 
sonrco  could  ho  translatod  to  all 
straight-grato  fnrnacos. 

Bo.spon.s-o;  As  indicatod  in  tost  roports. 
N(3x  omissions  Iroiii  taconito  facilitios 
aro  gonoratod  primarily  hv  tho  humor 
As  humor  dosign  is  tho  main  factor 
(.ontrihnting  to  NO.,  onii.ssions,  EPA 
carofnllv  roviowod  results  of  omission 

tosts  of  low  NO,x  hnrnors  for  tho 

difforont  taconito  fnrnaco  tvjjos  and  , 
conch.dod  that  low  NC3.,  hnrnors  aro 
to(.hnic:ally  foasihlo  for  straight-grato  j 

and  grate-kiln  fnrnacos.  ^ 

Supporting  tho  foasihilitv  of  low  N(3v 

hurnor.s  on  straiglit-grato  kilns  is  a  I 

Sojdomhor  1 9,  20]  1  smnmarv  of 
findings  pro.sontod  to  tho  Minno.sota  ^ 

I  olliition  Control  Board  ontitlod 

I  '/4-Scalo  of  LE  1 

Lmy  NO,  Bnrnor  Prototype  for  Straight-  s 
M  .n  ^'^'h.^nig  Fnrnacos”  hv  Fives  k 
Noith  American  (.omhn.stion.  Inc 
hives)  for  Essar."  After  snccossfni  . 

honch-scalo  testing  of  Fives’  low  NO,  j, 
EE  hnrnors  that  achieved  N(3,  i- 

rodnetions  greater  than  70  porcont  in  a  hi 
•  aight-grato  jiollotizing  fnrnaco.  Es.sar  f,, 
an  Fives  procood(;d  with  a  joint  ,$2 
iiiilhon  mvostmont  in  a  tost  rig  to  fi, 

snnnlato  a, straight-grato  pelletizing  ,  ' 

hiniaco.  In  tho  'A-.scalo  tost  rig.  the  p, 

cro.ss-soctional  ar(;a  scaling  was  vorv  sn 

I'oprosontativo  of  actual  fnrnaco  i- 

CTh-  "'t  T"''  '"hi'hs  and  ha 

lous.  This  testing  domonstrat(;d  an  Sti 
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;ajiis.sion  rate  of  0.2.5  11, s  NO,/MMBTU 
'wiK.h  IS  well  h(;low  tho  jiroposod  limit 
of  1.2  Ihs  N0,/MMBTII.  Fives 

'hat  NO,  onii.ssions  in  tho 
actual  straight-grati,  fnrnaco  should  ho 
;-"”«^«h>ntwiththo.soinoa.snrodintho 

I  )l  low  NO.,  hnrnors  on  straight-grato  ‘ 

L"2oT?i'''  M  a  Jnno 

ch  hotwoon  EPA  and  a 

I  "'^•”*'hK:ti.ror 

ivo.s  North  America.  Ropro.sontativos  ’ 
‘)5  I  ill  '''  '"■!';"<'»-"*nng  com,,anv  wore 

:  h'ghlvconlidont  of  I  ho  technical 

foasihilitv  and  ajiplication  of  their 
ochnology  in  straight-grato  taconito 
fiiinacos.  EPA  agrees  with  this 
asso.ssmont. 

A  Cliffs  Natural  Rosonreos 

and  ArcolorMittal  Minorca  Mino. 

.o/nmont;  Cliffs  commontod  that  EPA 
ailed  to  conduct  an  indopondont.  caso- 
h\ -case  feasibility  analysis  as  roipnrod 

Minnesota  and  MiiJugan  provionslv 

B  I  oa.so-hv-ca.so 

art  analysis,  eliminating  low  NO, 
liiirnors  as  technically  infoasihlo  for 
ovory  taconito  indurating  fnrnaco.  Cliffs 

a|>pi(iiii:li  tlwl  is  iirliilini  v 
ami  (.apricions.  According  to  (Jiffs  a 
l|m|>,|,  te,sil,ili,v  lysis  ,l.„n„„slrnl„s 
tliat  the  tochnologios  selected  hv  EPA 
'•  ;."‘>i'ih;a.sihlo  for  (Jiffs- i„d,„-ating 
hirnayios  hocmisi;  low  NO,  hnrnors  aro 
to(,hnica  ly  foasihlo  for  straight-grato 
iiinacos  and  grate-kiln  fnrnacos.  (Jiffs 
assorted  that  tho  Fives  hnrnor  designed 
for  Es.sar  cannot  ho  n.sod  without  sonreo- 

‘‘'igi'iooring  and  retrofit  dosign.  j 

Uiffsciannod  that  IJ.S.  Stool  spent  two  | 

(-.irs  modifying  tho  prototvj)o  low  NO,  1 

mors  installed  on  Linos  (5  and  7  at  its  i 
Minntac  facility  m  an  attoinjit  to  roach 
desired  omission  rates  while  )> 

™nil,„sli„(,soli,lf„o|.s,„;has,;„„|„„,| 

iiiomass.  hnt  wore  nltiinatoly  r 

uiisncco.ssfnl.  ArcelorMittara.ssortod  s 

that  a  proper  foasihilitv  analysis 

<l‘-im)n.strato(l  that  tho  tochnologios  t 

soloctod  hy  EPA  aro  infoasihlo  for 
Minorca  s  indurating  furnace.  Th(> 
(joinmontors  snhniittod  information  I' 

do.scTihmg  indurating  fnrnacos 

'nclnding  tho  difforont  types  of 

urnacos.  and  ox],lainod  what  they  !' 

,«-)h’vo  aro  tho  (lifforoncos  hotwoon  ’ 

furnace  tvjios.  *'<■ 

Ii(Kspons(^:  EPA  holiovos  that  its 

hnding  that  low  NO,  hnrnors  are 

KH.hnically  foasihlo  for  both  .straight-  I” 

gmto  and  grato-kihi  fnrnacos  is 
supinirlod  hy  tost  results  on  various  kiln 
-onfignrations.  Taconito  fnrnacos  aro  all 
ha.sod  on  one  of  two  tochnologios 
Mraight-grato  kilns  aro  Based  on  a  — 

Dravo-Liirgi  dosign  system,  while  grate-  , 
kiln  fnrnacos  aro  based  on  an  Allis-  on? 


y.  Chalmers  dosign  system.  EPA 

n”  ""IT''-' in, :onil„ 
furnai.o  has  nnujno  operating 

n;(jniromonts  and  specialized 

uqmpmont.  Ilo^vo^'or,  all  fnrnacos  share 

■  llu.  s.imo  fundamental  dosign  stylo, 
either  grate-kiln  or  straight-grato. 

In  a.ssossing  control  technologies  for  a 

source  category,  EPA 's  BART 

(midolinos  state  that  “control 
alternatives  can  include  not  only 
,  ‘>xi.stnig  controls  for  tho  .source  category 

>"B>'o.stion  hnt  akso  take  into  account  ' 

ochnology  transfer  of  controls  that  have 
1)0011  applied  to  similar  sonrco 
oategorios  and  gas  streams.”  40  CFR  part 
■)1.  appendix  Y.  Tho  Cnidolinesgo  on 

■  ml?*’  /"'-  ‘  n  *  technologies 

arc  technically  foasihlo  if  either  (1)  they 

/\  lave  been  installed  and  operated 

•  mv/ff of  sonrco  under 
0\  ICU  under  .similar  conditions,  or  (2) 
toohno  ogy  could  lie  applied  to  the 
sonrt.o  under  review."  Id. 

EPA  has  concluded  that  there  is  a 
oloar  ca.so  for  technology  transfer  of  low 
Ox  bill  nor  tochnology  from  grate-kiln 

1  o'w  N(T  i"  hirnacos.  First, 

h  u  NO,  hnrnor  tochnologv  has  hoon 

c.l(.arly  ainl  .snc(;o.s.sfnllv  (loinonstratod 
;*o‘l -'ppliod  acro.s.s  various  industries 

foi  decades.  .Second,  EPA  does  not 
t.onsidor  taconito  furnaces  to  ho 
particularly  nni(|no  given  their  similar 
hmdamontal  designs.  In  tho  ca.so  of 
tac:onito  applications,  tho  Fives’  testing 
of  a  low  NO,  hnrnor  prototype  on  a 
straight-grato  fnrnaco  tost  rig  provides 
nia.sonahle  a.ssnranco  that  fnll-.scalo 
;'l>ldH:ation.s,  given  the  appropriate  time 
or  ongmoormg  and  shakedown,  will  ho 
hoHi  foa.sihlo  and  offoctivo.  In  addition. 

C.S.  Steel  has  already  in.stalled  and  is 
suocosstnlly  operating  mnlti-fnel  low 
N(),  hnrnors  on  two  nnicjne  grate-kiln 
indurating  furnaces  at  their  Minntac 
hKiilitv.  Prior  to  tlio  i,ropo.sed  rnlo.  IJ.S. 

>  t(,cl  had  already  snhmitted  permit 
applications  to  install  low  NO,  hnrnor 
todniologios  on  two  additional  fnrnacos 
at  Minntac  as  well.  IJ.S  Stool  has  not 
indicated  any  issues  with  tetJiiiical 
luasihihty  that  will  prevent  tho 
oompany  from  applying  low  NO, 
hnrnors  at  either  its  Kootac  facility  or 
the  romaimng  furnaces  at  Minntac.  In 
I'osponse  to  (piestions  from  EPA 
l^oncmning  the  installation  at  Minntac. 

•S  Steel  doscrihoil  tho  modifications  it 
made  a  lowing  for  tho  .sncco.ssfnl  use  of 
low  NO,  hnrnors  when  hnrning  either 
ooal  or  natural  gas.'"  hi  EPA’s  view  this 
niformation  obtained  directly  from  IJ.S.‘ 

‘  tool  rohnts  (Jiffs’  (Jaiiii  that  tho 
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prototyjM!  low  NOx  burner  tests  were 
unsuccessful. 

Nor  is  FFA  persuadcul  by  CHiffs  and 
ArcelorMittal’s  arguments  that  the 
taconite  lurnaces  at  their  facilities  an; 
uni(]ue  to  the  extent  that  low  NOx 
hunier  technology  cannot  he  aj)])lied. 
While  FPA  understands  that  a  coinpl(;te 
engineering  analysis  will  he  r(;(inired  to 
design  fnrnace-specilic  tow  NOx 
hnrners  and  that  a  shakedown  i)eriod 
will  be  recjuired  to  understand  and 
optimize  operations.  Fl’A  does  not 
h(;lieve  that  the  nnicjiieness  of  each 
individual  taconite  furnace  proves 
technical  infeasihility.  The  compliance 
times  being  finalized  for  each  facility  in 
this  action  account  for  engineering  and 
shakedown  time. 

Over  the  years,  the  taconite  industry 
has  demonstrated  that  it  can  re-engineer 
furnaces  to  adajit  to  market  changes 
(such  as  fuel  j)rices),  process  changes  (to 
accommodate  variation  in  the  type  of 
ore  being  mined),  and  new  technologies 
(such  as  heat  recuperation  syst(;ms).' '  It 
is  clear  that  depending  on  the  needs  and 
priorities  of  each  company,  changes  to 
the  furnaces  have  and  can  be  made. 

With  r(;s|)ect  to  ArcelorMittal’s 
comment  tliat  a  jjroper  feasihilitv 
analysis  would  demonstrate  that  the 
tec;hnologies  selected  by  El’A  are 
infeasible  for  Minorca’s  indurating 
furnace,  l^PA  relies  on  a  Septemb(;r  27, 
2012  report  submitted  by  the 
commenter  and  authored  hy  Fives  North 
American  titled  "Retrofitting  Low  NOx 
Burners  on  the  ArcelorMittal  Minorca 
Straight-(irate  Pelletizing  Furnaces.” 
After  review.  FPA  concludes  that  this 
rejiort  snpjiorts  the  Agency’s  conclusion 
that  low  NOx  burners  are  feasible  at  the 
Minorca  facility.  FPA  therefore 
di.sagrees  with  ArcelorMittal’s  assertion 
that  such  technology  is  infeasible.  Fives 
North  American  was  engaged  to  perhirm 
an  engineering  study  and  recommend 
best  options  for  retrofitting  low  NOx 
burners  at  the  piilletizing  furnace  at  the 
Minorca  plant  in  order  to  achieve  Nf)x 
emission  rates  below  1.2  lbs  NOx/ 
MMBtu  under  expected  ojierating 
conditions.  Fives  expnissed  confidence 
that  the  company’s  exjjerience  in 
manufacturing  low  NOx  burners, 
coupled  with  the  successful  results  of 

' '  For  during  tlio  Sociotv  of  Mining 

Fn{;iiU!(?rs’  Annuiil  Mo(!liii}>  in  Ni!\v  Orloiins. 
l,ouisi!in<i  from  Marcli  2-(i.  KIHIi.  a  pn^siailalion  was 
{•ivim  lilliul  "nosigii  and  I’la  forniancc!  (d  llio 
National  Stool  Foiled  Plant  High  ■I'oinporaliiro  Hieal 
KeecnpiTation  .Svsiom"  (Docked  #  FPA-R()5-()AK- 
2()l()-()(i:t7-(H)77).  Tlio  preesontietieni  eliseaesseal  ee 
high  teanpeeratnre!  heael  reanipeerielieen  systeaii  that  was 
instidhal  at  the;  National  .Stoeel  Polled  (leeinpeenv 
laealily  in  Keaewatin.  Minneeseda.  Thosyslean  was 
siiniher  to  theise;  instalhal  at  (lifts'  Ktnpiro  facility 
<end  II. .S.  .Stead’s  .Minntac  tacility. 

'-Deie;ked  #  i:PA-R0,">-()AK-2()I (l-(l0:t7-()li:t7. 


the  ‘A-.scale  t(;st  at  Ivs.sar,  provided 
stifficient  assurance  that  the  t(;chnology 
could  be  apjtlied  at  Minorcti  while 
])r(;serving  pttllet  (piality  and  eiuirgv 
efficiency. 

3.  CAtmments  (Concerning  FPA’s  (Cost 
Analysis  for  Low  NOx  Btirners 

r>’o;n7Jtenf(;/'; (Cliffs  Niittiral  Resotirces 
iind  ArcelorMittal  Minorca  Mine. 

(/(ayjt/nen/;  (Cliffs  commented  that  LPA 
presttmed  thitt  low  NOx  huriutrs  will 
co.st  .S.5()0/ton  cit  every  (Cliffs  facility 
(ktspite  the  f.ict  that  none  of  these 
facilitiits  identified  low  NOx  burti(;rs  as 
ttichnically  hiasihle.  EPA’s  .S.5()()/ton 
acro.ss-the-hoard  cost  (tstimate  for  NOx 
control  was  neither  t;xplained  in  the 
pro])osed  nth;  nor  support(;d  by  the 
r(;cord. 

/(e.s/jon.se;  EPA  did  not  prttsume  that 
low  NOx  burners  will  cost  ,S5()()/ton  at 
ev(;ry  Cliffs  facility.  EPA’s  proposed  rttle 
stated  that  “[biased  on  the  range  of  cost- 
effect  iven(;ss  valiKis  provided,  it 
conservative  value  of  S.5()0/ton  will  he 
tts(;d  as  the  co.st-eff(;ctiv(;u(;ss  value  for 
low  NOx  hurn(;rs’’  (77  FR  49308, 

49312).  Data  made  available  by  li.S. 

.St(;(;l  indicate  the  cost-effectiven(;ss  of 
low  NOx  btirners  on  Minntac’s  Line  0 
indurating  furnace  was  S441/ton  of  NOx 
r(;duct;d  with  burning  a  (it)  percent  coal/ 
40  ])(;rcent  natural  gas  fuel  mix  and 
S221/ton  of  NOx  reduced  whtai  burniug 
100  i)(;rcent  natural  gas.  Barr 
Engineering  and  Es.sar  Stet;!  Miniittsota 
Inive  estimated  a  cost-(;ff(;ctiveness  of 
S370/ton  of  NOx  reduct;d  for  low  NOx 
burner  t(;chnology  on  a  ])lanm;d 
straight-grate  natural  ga.s-fintd  furnace.' ' 
This  furnace  is  being  designed  to  meet 
a  much  more  stringent  emission  limit  of 
0.25  Ihs  NOx/MMBtu.  compared  to 
EPA’s  pro|)osed  limit  of  1.2  lbs  NOx/ 
MMBtu.  Thus,  EPA’s  value  of  .S500/ton 
rejjresents  a  high-end  (;stimate  of 
exi)ect(;d  cost-(;ffectivenes.s  of  the 
selected  NOx  BART  controls  and  is 
ba.sed  on  itemized  costs  and  annual 
NOx  (;missions  reductions. 

4.  (Comments  (Conc(;rning  the 
Eff(;ctiveness  of  Low  NOx  Burners 

(Jomnwntar:  II.S.  Ste(;l. 

(JoinnwnlALS.  St(;el  commented  that, 
ba.sed  uj)on  its  exiterience,  the 
a|)propriate  emi.ssion  factor  when 
burning  .solid  fu(;ls  is  1.5  Ihs  NOx/ 
MMBtu.  as  oj)po.s(;d  to  the  ])ro|io.s(;d 
NOx  limit  of  1.2  lbs  NOx/MMBtu.  IJ.S. 
Stet;!  .supjthanented  its  comment  on 
Octttber  15,  2012  with  data  that  support 
a  limit  of  1.2  lbs  NOx/MMBtu  while 
hurning  natural  gas  and  1.5  Ihs  NOx/ 

' 'Fssnr  and  Bair  Prasanlalioii  lor  Socioly  for 
Milling.  .Motallurgy  and  Fxploration.  Dnlnth. 
Miniujsola.  April  2(112  (Dockol  #  FPA-RO.S-OAR- 
2(n()-()(i:t7-()():t‘i). 


MMBtu  while  hurning  solid  fuels.  U.S. 
St(;el  pro])osed  that  it  be  subject  to  the 
solid  fuel  limit,  unless  it  utilizes  100 
percent  iicitural  gas  as  a  fuel  for  30 
cons(;cutive  days.  The  natural  gas  limit 
would  tluai  a])])ly  and  it  would  remain 
subject  to  that  limit  until  such  time  that 
solid  fuels  wen;  utilized. 

lU^sponsir.  Biis(;d  on  a  review  of  the 
data  submitted  hy  U.S.  Steel.  EPA  agrees 
to  revise  the  NOx  limits  in  the  final  rule 
to  1.2  lbs  NOx/MMBtu  while  an 
indurating  furnace  is  hurning  100 
p(;rcent  natural  gas  and  1.5  llts  NOx/ 
MMBtu  when  fuels  other  than  natural 
gas  are  being  used.  This  revision 
primarily  iiffects  U.S.  Steel  Keetac,  U.S. 
Stet;!  Minntac,  and  United  Taconite. 

C’o/ntnen/er;  Cliffs  Natural  Re.sources 
and  ArcelorMittal  Minorca  Mine. 

C'ommenf;  (Cliffs  commented  that  EPA 
made  an  unsupjKtrted  j)resum])tion  that 
an  emission  limit  of  1.2  lbs  NOx/ 

MMBtu  is  etjuivalent  to  a  70  percent 
NOx  reduction  at  every  (CCliffs  facility 
and  that  all  taconite  furnaces  emit  NOx 
at  an  uncontrolled  ha.seline  rate  of  4.0 
Ihs  NOx/mmBTU  in  disregard  of  furnact; 
variability. 

/fe.s/jon.se;  The  NOx  t;missi()n  limit 
th;it  EPA  ])r()po.s(;d  was  1.2  lbs  NOx/ 
MMBtu  on  it  30-day  rolling  avenige. 

This  (;missi()n  limit  was  not  based  on  a 
p(;rc(;nt  reduction  retpiirement,  hut 
I’itther  was  bitsed  on  a  demon.stration  by 
U.S.  Steel  that  low  NOx  hurn(;rs 
installed  at  the  Minntac  facilitv  could 
achieve  this  emission  limit.  This  limit  is 
further  suj)])()rt(;(l  for  straight-grate  kilns 
by  successful  testing  of  a  low  NOx 
burner  prototype  at  a  l/4-.scal(;  test  rig 
at  Es.sar.  It  is  .standard  industry  practice 
to  iterform  ])ilot  tests,  in  which  the 
results  of  a  smaller  unit  are  scaled  uj)  to 
a  full  production  unit.  Furthermore,  in 
this  case  the  company  was  extremely 
confident  that,  ba.sed  upon  the  results 
with  the  l/4-.scale  test  rig,  a  limit  much 
lower  than  1.2  lbs  NOx/MMBtu  could 
be  achieved  on  the  full  production  unit. 
However,  ba.sed  on  additional  test  data 
of  operational  low  NOx  burners 
.submittt;d  by  U.S.  Steel  for  Lines  (i  and 
7  at  Minntac,  EPA  is  revising  its 
projjo.sed  limit  of  1.2  lbs  NOx/MMBtu 
on  a  30-day  rolling  average.  In  the  final 
rule,  taconite  indurating  furnaces  are 
subject  to  a  limit  of  1.2  lbs  NOx/MMBtu 
when  only  natural  gas  is  burned  and  1.5 
lbs  NOx/MMBtu  when  fuels  other  than 
natunil  gas  art;  u.s(;(l.  Both  of  these  limits 
are  based  on  a  .lO-tlay  rolling  avenige. 

//.  (A)nini(ints  Concerning  Non-Air 
Qnolitv  linpocis  of  Low  N()\  Burners 

1.  Effect  on  Pellet  Quality 

(/omn)(7/7/er;  Cliffs  Natural  Resources 
and  ArcelorMittal  Minorca  Mine. 


awmie;?/;  Cliffs  (;()ninu!nt(;cl  that 
pcllof  (iiiality  cannot  In;  maintained  aft(!r 
tlH!  installation  of  low  NOy  Inirnor 
tochnologv. 

l^spoim^:  I'PA  disagrees.  Based  on 
d.ita  snj)i)lied  hv  IJ.S.  Steel,  h’PA  has 
concluded  that  there  will  he  no  pellet 
qn.dity  challenges  resulting  from  the 
installation  and  oiieration  of  low  NOv 
hiirner  technology,  hi  an  email  sent  hv 
•S.  Steel  to  liPA  on  September  19, 

2012,  IJ.S.  Steel  indicatetl  that  jiellet 
(piahty  specifications  have  not  changed 
since  the  installation  of  low  NOx 


Table  1 — Line  6  Pellet 


l.unH,r,s  will,  zo,« 
natc.  I  here  have  been  no  adverse 
pellet  (jiiality  i.ssnes  related  to  the 
installation  and  operation  of  the  low 
i)urji(»rs. 

Ihs.  steel  is  required  to  maintain  four 
pellet  (|iiahty  parameters,  after  tiimhle, 
compre.s.sions,  rediicihilitv,  and  low 
lomperature  disintegration  (LTD),  to 
meet  customer  specifications.  IJ.S.  Steel 
snpp bed  EPA  with  data  confirming  that 
pellet  ipiahty  parameters  were 
.icceptahle  after  the  installation  of  the 
Line  9  |()w  NOx  Inirner  ('I’ahle  1).  U.S. 


Before  (11/1/10-4/3/11) 
After  (4/20/11-10/31/11) 
1/1/12-9/1/12 


Quality  Before  and  After  the  Low 

(Higher  values  represent  better  quality) 


‘  teel  also  included  more  recent  qualitv 
parameter  data  to  show  that  rpialitv 
continnes  to  remain  accejitahle  U  S 
Steel  noted  that  while  compressions 
liave  decrea.sed.  this  has  been  observed 
on  all  proce.ss  lines,  including  tho.se 
without  low  NOx  burners,  thus 
indicating  an  i.s.sne  with  the  feed 
material  and  not  the  hnrners.  As  also 
s  low  n,  I  J.S.  Steel  .saw'  an  iinjirovement 
m  rechicihility  for  their  jiellets  after  the 

installation  w'hich  IJ.S.  Steel  attributes 
o  improved  heat  di.strihiition  in  the  kiln 
Iroin  the  low'  NOx  burner. 


NOx  Burner  Installation 


After  tumble 


2.  Fuel  Penalty  and  Energy  Penalty 

LVmmm/, ter;  Cliffs  Natural  Resources 
and  ArcelorMittal  Minorca  Mine. 

Tommen/;  Cliffs  commented  that  a 
hiel  jKmalty  and  an  energy  penalty  will 
losult  from  the  operation  of  low'  NOx 
Inirner  lef:hnology  at  its  hicilitie.s. 
Additional  fans  will  he  required  to 
mcrea.se  primary  air  flow  through  the 
in naces  hecau.se  the  cooler  air  that  is 
miected  into  the  burner  to  control  ijeak 
lame  temperature  must  he  heated  FPA 
'narle  an  unsupported  firesumption  that 
low'  NOx  Inirners  w-ill  cause  no  fuel  or 
energy  penalties  or  other  emissions 
increa.ses  at  any  of  the  facilities. 

Rf^sponsa:  EPA  di.sagrees.  The 
installation  and  use  of  low'  NOx  burners 
IS  not  generally  considered  to  result  in 
an  energy  penalty  because  one  burner  is 
merely  being  replaced  hv  another  EPA 
I'ocognizes  that  there  is  an  increase  in 
electricity  needed  for  the  o]jeration  of 
low'  NOx  burner  fans  to  assist  in 
movement  of  air  through  the  svstem  or 
o  heat  cooler  air  that  is  injected  into  the 
Iminer.  fhese  costs  can  in  most  cases 
simply  he  factored  into  the  cost  imiiacts 
analysis  as  they  were  in  this  ca.se  for 
both  NOx  and  SO,  controls. 

EPA  believes  that  a  low  NOx  burner 
ms  allation  that  is  properly  engineered 
and  optimized  lor  a  given  jiroce.ss  will 
not  result  in  a  fuel  or  energy  penaltv. 

El  A  s  conclusion  is  ha.sed  on  the  IJ.S. 
Steel  Minntac  Line  9  Low'  NOx  Main 
Burner  &  Facility  NOx  Management 
iMiial  Re])ort  (December  1, 2()ll),'s 
which  documented  that  low  NOx 
burners  did  not  cause  fuel  penalties  or 

■;'UcH:kol  #  l■;l^\-K(l.S-(1AK-2(ll(M)„,■,7-„„7l. 
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otlier  emi.s.sion  impacts.  In  addition, 

El  A  consulted  with  a  burner 
manufacturer  and  reviewed  information 
provided  by  IJ.S.  Steel  regarding 
potential  fuel  impacts  imtentiallv 
ass^ociated  w'ith  the  operation  of  low 
l^O.x  burners  at  a  taconite  facilitv.  In 
I  lls  correspondence.  U.S.  Steel  Minntac 
«  ated  that  there  w'as  a  temjiorarv 
percent  fuel  increa.se  after  initial 
mslallation  ofthelowNOx  burner  on 
ane  7  However,  during  the  shakedown 
period,  the  fuel  increa.se  w'as  alleviated 
by  proce.ss  ojjtimization  (there  w'as  a 
learning  curve  due  to  the  fact  that  this 
was  the  first  low  NOx  burner  installed 
oil  an  iron  ore  processing  line)  and 
halancmg  the  jirocess  airflow'.  The  waste 
gas  fan  on  Line  7  w'as  running  at 
maximum  before  the  burner  installation 
and  W'lth  the  addition  of  comhustion  air 
t  he  Jirocess  efficienc v  decrea.sed  and 
safety  is.sues  ^vere  created.  To  alleviate 
tins  c.-ondition.  the  w'aste  gas  fan  airflow 
t^ajiacity  was  increased  in  Fehruarv  201 1 
on  Line  7  to  balance  the  airflow  out  of 
he  proc:e.s.s.  In  Ajiril  201 1 ,  the  Line  9 
mw  NOx  hurner  was  installed  at  U  S 
StoePs  Minntac  facility.  After  ajiiilvim. 
what  was  learned  during  the  shakedown 
poriod  on  Line  7.  no  increase  in  jirocess 
hiel  occurred  after  the  installation.  U.S. 

y  states  in  its  Sejitember  19. 

2012  email  to  EPA.  “The  end  result  is 

here  is  no  increa.se  in  jiroce.ss  fuel  due 
o  the  installation  of  the  Line  7  hnv  NOv 
burner."  ^ 

i’iIa  l^''«‘-‘d  on  available  data, 

i-ii  A  h(Miov(!s  that  with  jjrocass 
ojitimization.  projier  balancing  of 
proce.ss  air  flow's,  and  jirojier 

■a.rA'i?'  1  <1. 

-  12  (OiK.ki^t  #  LTA-KlI.S-OAK-^OKMHia 7-0071). 


ongineeriiig,  (diffs  and  ArcelorMittal 
wi  1  be  able  to  achieve  similar  fuel  usage 
o  I  .S.  Steel  and  w'ill  not  incur  either 
a  tuel  or  energy  jienalty.  EPA 
understands  that  each  comjianv  w-ill 
mijuire  a  shakedown  jieriod  similar  to 
tliat  exjierienced  at  U.S.  .Steel  and  has 
■sot  the  conijiliance  .schedules  each 
facility  accord inglv. 

T  Increases  in  the  Emi.s.sion  of  Other 
Pol  Infants 

Uommen/e/v  Cliffs  Natural  Re.sources 
and  ArcelorMittal  Minorca  Mine. 

Co/mnen/.- Cliffs  commented  that 
omi.ssions  of  other  jjollutants  w-ill 
mcrea.se  due  to  the  installation  oflow 
iMOx  burner  technology. 

/fo.s/jon.sm  EPA  has  determined  that 
tlioro  ^vIfl  be  no  increases  in  collateral 
pollutants  due  to  the  installation  oflow- 
NOx  burner  technologv.  In  making  this 
flotermination.  EPA  relied  on  the 
information  sujiplied  by  MPCA.  U.S. 

Steel.  Coen  Comjwny,  Inc.,  and  Hatch 
as  de.scribed  below-. 

In  a  letter  dated  November  3,  2009 
bom  Coen  Company.  Inc..  Coen  stated; 

As  u-e  have  indicated,  the  kiln  hnnier  that 
ue  i)r()|)().s(;fl  to  sn|)|)lv  lor  the  above 
iclereiiced  project  will  not  |)roduc(!  more  tJD 
as  coni), ared  with  what  is  being  j.rodnced  hv 
till,  existing  hnrner.  The  reason  is;  carbon  ‘ 
monoxide  ((,())  is  lorined  Ironi  lack  of  last 

‘’'mi"  ‘Teinical 

Lim.tH.s  ol  the  reaction  that  is  highiv 

<le|)endent  on  teinjieratnre  and  {), 
ooncentration.  The  Coen  innlti-lnel  burner  is 
•mng  designed  lor  higher  .stoichiometric  air 
U.OIl  as  comj.ared  with  the  existing  hnrner 
"  Im.h  has  a  stoichiometric  air  of  about  0.3 
only.  Hence,  the  Coi-n  hurner  design 

'Hie, Tel  #  l•JI’A-K(l,'-,-OAK-2()l(M)();^7-0(l71. 
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jH’ornotos  a  lii^lKir  anioiiiil  ol  pnaiiixiiig  oi  ()i 
(oxidiint)  willi  liu^l  lo  nuluct;  (X)  prodiiclioii. 
riu!  riaiiu!  lom|)(?ratur(!  in  Ixdh  casns  is  liigli 
(Mi()U}>li  so  llui  oxidation  ol  (X)  is  not 
kiinXicallv  liinitod.  So  tlio  now  l)nrnor  dosign 
is  not  kinotic;all\ -liinit(!d  ior  (X)  oxidation 
and  tho  incroasod  proinixingin  tho  primary 
/.ono  will  rodnco  (X)  omissions."* 

Similarly,  in  a  letter  dalrul  November 
(i.  2000  liom  Hatch  to  U.S.  .Steel.  Hatch 
statcul:  “.Since  IJ.S.S  Minntac  plans  to 
continue  using  their  current  finds,  fuel 
mixes,  and  fuel  firing  rates  in 
conjunction  with  the  low  NO\  burners, 
with  the  exception  of  NOx.  Hatch  does 
not  anticipate  any  change  in  the 
emissions  of  applicable  pollutants. 
.Substantial  reduction  of  NOx  emissions 
is  also  anticijjated.’’"' 

Finally,  in  a  letter  to  U.S.  .Steel  dated 
November  20.  2000.  Owen  .Seitz. 
Fngineer.  Metallic  Mining  .Section. 
Industrial  Division.  MPC^A.  stated: 

(Itmerallv.  when  a  rediiclion  in  NOx 
emissions  from  fuel  comlnislion  is  jiroposiul. 
Ilie  ])ollulanl  of  concern  for  ])ot(!ntial 
increase  is  carbon  monoxidi?  ((Xf).  llowiner, 
due  lo  till!  design  of  the  |)ropos(;d  low  NOx 
main  Inirma’.  (X)  innissions  are  not 
antii:ipated  to  incniase.  I'lirthminori!.  as 
ex|)lained  in  tlie  manufacturers’  letters  dated 
November  X.  2000.  and  Novemlxir  (i.  20()t) 
and  submitted  to  the  MlXiA  in  Minntac’s 
NovianlxM-  12.  2()t)‘l  hater,  due  to  tlie  design 
and  o]HM'ation  of  the  proposixl  burner.  CX) 
emissions  are  exjiectml  to  (hicnsise.-" 

ba.sed  on  these  assurances.  EPA  is 
confident  that  there  will  be  no  increases 
in  other  pollutants  as  it  result  of  the 
installation  of  low  NOx  hnrner 
technology  as  Oliffs  claims. 

/.  (^oniiuants  (Miicerninfi  Sulfur  Dioxidu 
IS()2)  BART  Bniission  IJiuits 

(A)nuu(uit(u':  National  P.irks 
Oonservation  Association. 

(Jonuiwnt:  NPCA  commented  that  the 
proposed  limits  for  six  of  the  units  (at 
Northshore.  ArcelorMittiil,  and  ffihhing) 
specifically  do  not  apply  when  burning 
fuel  oil.  This  loojihole  undermines  the 
purpose  of  a  BART  analysis  and 
contradicts  the  CAA  reipiirement  for 
BART  to  be  met  on  a  continuous  basis. 
The  final  determination  must  include  a 
limit  that  encoinjiasses  the  burning  of 
fuel  oil  at  these  facilities. 


UPL 


Where: 

ni,  =  (be  inl(!g(!r  porliun  of  m,  i.i;..  m 

Iruncated  at  zero  decimal  places,  and 
ni,i  =  the  decimal  porlion  of  in 


Busponsu:  Northshore,  ArcelorMittal, 
and  Hihhing  are  straight-grate 
indurating  furnaces  and  do  not  burn 
coal.  The  primary  fuel  at  these  facilities 
is  natural  gas.  As  a  result,  these  facilities 
have  inherently  low  .S()2  emissions. 

Fuel  oil  is  u.siul  only  as  a  backup  fuel. 

Due  to  its  limited  use,  there  was 
insufficient  test  data  to  set  a 
corres|)onding  .SOj  emi.ssion  limit  for 
jieriods  when  fuel  oil  is  being  burned. 
EPA  set  the  .S()i  emission  limits  based 
on  available  data.  For  the  straight-grate 
facilities,  data  was  oidy  available  for 
]K!riods  in  which  the  furnaces  were 
comhiKsling  natural  gas.  In  order  to 
address  this  i.ssue,  EPA  has  added  a 
regulatory  requirement  for  affected 
sources  to  track  their  u.se  of  fuel  oil  and 
the  resulting  .SOi  emissions.  This 
information  will  he  used  as  the  basis  for 
any  restrictions  that  will  need  to  be 
added,  e.g.  sulfur  content,  on  the  use  of 
fuel  oil.  These  reipiirements  are 
contained  in  52.T183(k)(4)  and 
52.1235(1))(2)(7]. 

f/ommeii/er;  Michigan  Department  of 
Environmental  Qualitv  (MDEQ). 

('jomuwnt:  MDEQ  commented  that  it 
had  based  its  accejitance  of  Tilden's 
BART  submittal  for  .SOt  on  the  lack  of 
visihililv  impairment  due  lo  .SOj 
emi.ssions. 

Busininsa:  In  the  final  rule,  Id’A  is  no 
longer  re(|uiring  add-on  controls  at  the 
Tilden  facility  because  'Filden  has 
agreed  to  switch  fuels  to  natural  gas 
within  one  year  of  the  effective  date  of 
this  rule. 

Co/nnien ter; (dills  Natural  Resources 
and  ArcelorMittal  Minorca  Mine. 

Coinmen/;  (diffs  commented  that  EPA 
should  use  the  methods  proposed  by 
Minnesota  to  set  emi.ssion  limits,  citing 
the  limits  the  state  set  for  thi;  Hihhing 
Taconite  and  ArcelorMittal  facilities. 
Cliffs  contended  that  EPA’s  projjo.sed 
SOt  emission  limits  are  unsup])orted 
and  arbitrary.  Cliffs  objected  to  the 
limits  set  by  EPA  becau.se  they  apjiear 
to  he  basiid  on  results  from  a  single 
stack  test,  which  rejiresents  a  snapshot 
in  time.  Further,  the  limits  ignore  a 
significant  ainoiml  of  available  data  and 
hvpass  the  statistical  analysis  conducted 
by  MPCA. 


Xrr,  =  X 


Tn,.ma 


In  this  final  rule,  EPA  is  setting  a  limit 
of  .38.1  ()  Ihs  SCT/hr  for  indurating 
furnace  El]()2(i  at  Arc:elorMittal.  This 
limit  mu.st  be  measured  on  a  3()-day 
rolling  average  and  does  not  apply  when 


Busponsu:  In  the  Agency’s  review  of 
Minnesota’s  regional  haze  .SIP 
supplement,  EPA  concluded  that  the 
limits  for  taconite  facilities  proposed  by 
Minnesota  do  not  accnratelv  nqnesent 
the  current  level  of  controls  at  the 
facilities.  I’or  ArcelorMittal  and  Hihhing 
Taconite,  Minnesota  appears  to  have  set 
the  limit  in  pounds  of  .SO^  jjer  long  ton 
(ET)  of  pellets  producerl  based  on  a  30- 
dav  rolling  aviirage.  using  the  U])])er 
Predictive  Limit  (HPL)  approach  for 
normally  distributed  data.  Minne.sota 
did  not  demonstrate  an  accurate  method 
lo  track  or  record  l/f  of  pellets 
])roduced.  Therefore,  the  limits 
pro])osed  by  Minnesota  are 
unenforceable.  EPA  also  concluded  that 
the  annual  testing  requirement  pro])osed 
by  the  state  is  insufficient  to  determine 
compliance  with  a  limit  based  on  a  30- 
day  rolling  average.  In  this  action,  EPA 
is  finalizing  .SO2  limits  for  taconite 
facilities  in  terms  of  lbs  .SC)2/hr  ba.sed  on 
a  30-day  rolling  average,  which  can  he 
easily  and  accurately  measured  using 
the  continuous  emissions  monitoring 
system  (HEM.S)  reipiired  by  this  rule. 

EPA  does  agree  that  the  UPL  approach 
is  an  aiipropriale  method  for  setting  the 
.SO2  limits.  However,  the  available  .StU 
emissions  data  for  the  taconite  sources 
generally  do  not  follow  a  normal, 
logarithmic,  or  gamma  distribution,  f’or 
this  reason,  the  UPL  should  be 
determined  using  a  noiqiarametric 
method,  as  set  forth  below.  El’A  n.sed 
available  stack  test  and  UEM.S  data  from 
ItHK)  to  the  present  to  recalculate  the 
.S()2  limits  for  ArcelorMittal  and 
Hihhing,  based  on  the  apiirojiriate  UPL 
equation  for  nonparametric  data,  in 
terms  of  Ihs  .S()2/hr  on  a  3()-day  rolling 
average  as  follows: 

VPL  -  x,i,  and  in  =  (n  +  1)*(1  -  a) 

When;: 

-  value  t)f  the  nith  data  iioinl.  when  the 
(lata  is  sortiul  smallest  to  largest 
in  =  tlie  rank  of  the  ordered  data  point,  wlum 
data  is  sorted  smallest  to  largest 
n  =  iinmher  of  data  jioints 
(I  =  t).5th  iiercentile  or  O.U.t 

If  is  not  a  whole  number,  a  linear 
inter])olation  is  calculated  from  the 
following  eijuation: 

the  subject  unit  is  burning  fuel  oil.  For 
Hihhing.  EPy\  is  finalizing  an  aggregate 
limit  of  247.8  lbs  .SfU/hr  ba.sed  on  a 
limit  of  82.80  lbs  .SC)2/hr  for  each  of  the 
three  affected  lines:  EU02().  EU021,  and 
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Ell()22.  This  limit  is  also  inoasurod  on  lo 
a  3()-(lav  rolling’  av(;rago  and  dons  not  tli 
apply  whon  the  subject  unit  is  hnrning  d 

I'nol  oil.  ,  ,1-  ” 

Bocanso  ol  limited  stack  test  data  ior  ei 
I  libbing  and  ArcelorMittal,  these  ii 

sources  may,  within  20  months  ot  the  h 

elTective  date  oi'this  ride,  calcnlat(!  a  tl 

revised  S()2  limit  based  on  one  year  of  n 
hourly  CKMS  data,  reported  in  lbs  803/  c 
hr,  and  submit  such  limit,  calculations, 
and  CEMS  data  to  EEA.  This  limit  shall 
he  set  in  terms  of  lbs  S()2/hr.  based  on  1 
the  non-parametric  liPE  eipiations  set  1 
forth  above,  with  compliance  to  he  < 

determined  on  a  2()-day  rolling  average.  t 
Comnien/er;  (llitts  Natural  Resources.  I 
(Hilts  submitted  alternate  1 

S()2  limits  for  Hihbing  based  on  the  URL  i 
equation  for  normally  distributed  data.  i 
Response:  While  ERA  agre^'s  that  the 
URL  aiiproach  is  the  approju  iate 
method  for  setting  the  S()2  limits,  ERA 
disagrees  with  the  alternate  SO2  limits 
submitted  by  the  Cliifs  for  the  Hihbing 
facility.  Cliffs  did  not  specify  whether 
its  suggested  limit  was  daily, 
instantaneous,  or  on  a  2()-day  rolling 
average.  But  in  any  case,  the  limit 
submitted  hv  Cliffs  for  Hihbing  a])i)ears 
to  he  calculated  using  the  URL  equation 
for  normal Iv  distributed  data,  a  p-valne 
of  0.01  (which  would  rejiresent  a  00. .'i 
percent  coniideni:e  interval)  and  m  =  1. 
This  is  incorrect.  According  to  the  URL 
method,  m  rejire.sents  the  number  ol 
future  runs  (i.e..  the  numher  of  future 
data  |)oints).  As  the  data  sets  being  used 
in  the  analyses  are  one-hour  CEMS 
averages,  tlie  value  oi  m  should  he  720 
(20  days  times  24  hours)  il  the  limit 
being  set  is  a  20-day  rolling  average. 

Even  if  compliance  is  ha.sed  on  the 
average  value  of  an  annual  perfoimance 
test  rather  than  a  20-day  rolling  average, 
Minnesota’s  annual  performance  te.sting 
reipiires  20  hourly  data  points,  which 
would  result  in  a  value  of  .10  for  in. 

Cliffs  also  appears  to  have  combined  all 
stacks  for  each  line  and  averaged  all  test 
runs  for  each  set  of  test  data  to  arrive  at 
one  data  jjoint  for  each  set  ol  test  data, 
resulting  in  onlv  10  data  points  rathei 
than  720  to  calculate  the  URL. 

In  addition,  although  the  raw  test  data 
iirovided  S()2  emissions  levels  in  terms 
{)f  lbs  SO./hr,  Cliffs  calculated  the  URL 
in  terms  of  lbs  S()2/LT  pellets  and  then 
(lonverted  the  S()2  limit  hack  into  Ihs 
.S()2/hr  by  using  the  maximum  design 
capacitv  of  eac.h  line  rather  than  the 
actual  jirodnction  data  colletled  dining 
t<isting. 

Thus,  ERA  di.sagrees  with  this 
methodology.  The  alternate  emission 
limit  proposed  by  Clifts  is  signilicantly 
higher  than  the  limit  that  would  result 
from  the  correct  application  of  the  URL 
eipiation  for  normally  di.strihuted  data. 


Further,  some  of  the  available  data  tor  pi 
the  Hihbing  facility  are  normally  th 

distributed,  while  other  data  are  not.  As  d< 
noted  iireviously,  the  availalile  .SO2  ji' 

(Miiissions  data  lor  th(^  tacouitti  industry  lx 
in  general  do  not  follow  a  normal,  aj 

logarithmic,  or  gamma  distribution.  For  11 
this  reason,  ERA  is  using  the  a 

noniiaranietric  URl,  eipiation  to  tl 

calculate  the  .S()2  emi.ssion  limits.  a 

Commen/er;  Cliffs  Natural  Resources. 
(,’ominen/:  Cliffs  objected  to  the  11 

proposed  HO  percent  SC)2  reduction  f 

requirement  for  Northshore,  noting  that  f 
an  SO2  emission  limit  was  also  .set  tor  f 
the  facility.  Cliffs  contended  that  El^A  f 
failed  to  cite  any  justification  for  the 
reipiirement  and  failed  to  explain  why  1 
an  HO  jiercent  reduction  in  SCT  1 

emissions  should  he  required  for  1 

Northshore  w'hen  a  similar  reduction  1 
was  not  required  for  any  other  facility. 
Cliffs  asserted  that  Northshore’s  SO2 
emi.ssions  have  a  de  minimis  impact  on 
visibility,  so  imposing  multiple  layers  of 
control  recjuiremeiits  wunild  he  arbitrary 
and  unnecessary. 

Response:  Northshore  is  subject  to 
BART  based  on  the  visibility  iinjiacts 
that  were  described  in  the  propo.sal  rule, 
'rhe  document  entitled  “Northshore 
Mining  Company  Analysis  ot  Best 
Available  Retrofit  Technology  (1L\RT)" 
submitted  to  MRCA  on  behalf  of 
Northshore  Mining  .states  that 
“WWESl’s  are  currently  in  jilace  on  the 
furnace  exhausts  and  are  believed  to 
remove  HO  to  0.')  jiercent  of  the  S()2  in 
the  exhaust.”^'  Thus,  HO  jiercent  is  on 
the  Unv  end  of  the  removal  efficiency 
range  e.stimated  by  Northshore.  not  an 
arhitrarv  numfier  selected  by  ERA. 
ITirther.  in  a  CAA  section  114  request  to 
i  Cliffs  and  Northshore  Mining,  ERA 
!,  reque.sted  copies  of  all  stack  tests 
conducted  on  any  emissions  unit  for 
any  reason,  including  all  test  rims,  even 
if  a  full  test  series  was  not  comjileted. 

1  In  its  resjionse  to  ERA.  C.liffs  did  not 
’t  jirovide  anv  SO2  test  data  for  the 
I  suhject-to-BART  furnaces  at  Northshore. 
Without  this  emissions  data.  ERA 
believes  using  Northshore  Mining’s 
jirior  estimate  of  HO  to  O.'i  jiercent 
L'  control  efficiency  on  its  furnace 
«  exhausts  ERA  to  imjio.se  an  HO  jiercent 
-  emissions  reduction  reijuirenient  on 
1  .stacks  .SVIOI,  .SV102.  SV102.  SV104. 
SVlOfi,  SVlll.  SV112.  SVT12.  SVri4, 
and  SVllfi  w'as  ajijirojiriate. 

Suhseijnent  to  the  jiulilic  comment 
ig  jieriod.  Cliffs  jirovided  ERA  with 
limited  SO2  emi.ssions  data  for 
Northshore  and  jirojiosed  an  aggregate 
limit  of  29.0  lbs  SfU/hr  based  on  a  limit 
y  of  19. .'i  lbs  .S()2/hr  jier  line.  Cliffs’ 


jirojiosed  limit  is  slightly  higher  than 
the  limit  ERA  calculateif  using  the  mnv 
data  and  the  Ul’L  eijuation  for 
nonjiarametric  data.  However.  El’A 
believes  it  is  reasonable  to  set  an 
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aggregate  limit  ot  29.0  llis  S()2/hr. 
measured  on  a  20-day  rolling  average, 
and  to  riujuire  the  source  to  recalculate 
this  limit  when  CEMS  data  are 
available.  .  , 

As  stated  jireviously.  this  limit  does 
not  ajijilv  when  the  facility  is  hurning 
fuel  oil.  in  order  to  address  this  i.ssue. 

ERA  has  added  a  regulatory  reijuirement 
for  affected  sources  to  track  their  use  of 
fuel  oil  and  the  resulting  SO2  emissions. 
This  information  will  he  used  as  the 
basis  for  anv  restrictions  that  will  need 
to  he  added,  e.g.  sulfur  content,  on  the 
use  of  fuel  oil.  The.se  requirements  are 
contained  in  sections  .'j2.11H2(k)(4)  and 
'52.122.'5(h)(2)(7). 

In  siiininarv,  this  final  rule  ostablisnos 
an  aggregate  SO2  emission  limit  of  ,t9.9 
lbs  SCU/l^’i'T’  measured  on  a  2()-(iay 
rolling  average,  for  Furnace  11  and 
Furnace  12  at  North.shore.  Within  20 
months  of  the  effective  date  of  this  ride, 
the  owner  or  ojierator  must  calculate  a 
revised  S()2  limit  ha.sed  on  one  year  of 
hourly  CEMS  emissions  data  rejiorted  in 
lbs  S()2/hr  and  .suhinit  .such  limit. 
i:alculations.  and  data  to  Ll’A.  1  his  limit 
shall  he  set  in  terms  of  lbs  S02/hr,  based 
on  the  non-jiarametric  URL  lujuations 
jireviouslv  set  forth  by  Ll’A,  w'ith 
comjiliance  to  he  (fetermined  on  a  .10- 
(fav  rolling  average.  El’A  agrees  w'ith  the 
coiiunenter  that  an  HO  jiercent  reduction 
reijuirement  is  no  longer  needed 
hecau.se  it  is  redundant  in  light  of  the 
final  lbs  S02/hr  emission  limit. 

)  Consequently,  this  final  rule  does  not 
reejuire  an  additional  HO  jiercent 
emissions  reduc;tion  requirement  at 
Northshore.  ,  ,  • 

I  Coiunwnter:  National  Park  Sorvico 
and  Cliffs  Natural  Resources. 

Connnent-.NVS  sujiported  ERA’s 
jirojiosal  to  reijuire  FCD  as  BART  tor 
,  .SO2  at  the  United  Taconite  and  Tilden 
facilities,  agreeing  with  EISA’s  cost- 
effectiveness  calculations. 

Cliffs,  on  the  other  hand,  disagreed 
with  ERA’S  co.st-effectiveness 
calculations  for  the  United  Taconite  and 
Tilden  facilities.  Suhseijuent  to  the 
jiuhlic  comment  jieriod,  Clifts  jirojiosed 
switching  fuels  as  an  alternative  to 
installing  ECU  scrulihers.  Cliffs 
jirojiosed  a  comfiined  limit  of  529  Ihs 
SO./hr  for  Lines  1  and  2  at  the  United 
Paconite  facility,  wdth  comjiliance  to  he 
determined  on  a  20-day  rolling  average, 
•t  lieginning  in  .54  months.  Po  meet  this 
'  limit,  the  United  Taconite  furnaces  will 
burn  linv-sulfur  fuels,  including 
,  increased  use  of  natural  gas.  For  Tilden. 
'*  Cliffs  jirojiosed  switching  ojieration  to 
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100  percent  natural  gas  witliin  12 
months  with  an  emi.ssions  limit  to  he  set 
alter  a  year  of  ('.FMS  data  Ixiconu; 
available. 

Ii(!S})()ns(r  Suhseciuent  to  the  pro])osed 
rule,  (’.litis  has  agreed  to  a  federally 
enforceahle  aggregate  (iini.ssion  limit  of 
.520  Ihs  .S()i/hr.  ha.sed  on  a  30-day 
rolling  average,  at  United  Taconite, 
based  on  the  use  of  low-sulfur  fuels. 

(lifts  has  also  agreed  to  convca  t  to  the 
use  of  100  percimt  natural  gas  at  Tilden. 
13ecau.s(;  Tilden  will  now  he  re.strictiul  to 
th(!  u.se  of  100  pi'rcent  natural  gas. 
recjuiring  the  installation  of  .SOt  controls 
is  no  longer  economically  feasible  or 
nece.s.sarv.  Similarly,  in  light  of  the 
reduction  in  SOj  emi.ssions  that  will 
result  from  the  use  of  low-sulfur  fuels  at 
United  Taconite.  the  cost  effectiveness 
of  additional  controls  has  increased  to 
.SI  2.021  })(!r  ton  for  Line  1  and  S7.()80 
per  ton  for  Line  2.  Thus,  EFA  believes 
that  the  installation  of  such  controls  is 
no  longer  economically  feasible.  In 
addition  to  the  emission  limit  propo.sed 
hv  Cliffs,  to  ensure  tin;  use  of  low-sidfur 
fuels  and  .Sd^  reductions  resulting  from 
tin;  u.se  of  low-sulfur  fuels  at  United 
'I'aconite.  LFA  is  also  r(;(iuiring  that  the 
facilitv  burn  (;ither  natural  gas  or  a 
blend  of  natural  gas  and  coal.  HFA  is 
also  establishing  a  limitation  on  tin;  c:oal 
to  he  us(;d  hv  r(;(pnring  the  coal  have;  a 
sulfnr  content  no  great(;r  than  O.tiO 
|)(;rc(;nt  sulfur  by  W(;ight  l)as(;d  on  a 
monthly  block  average.  Pin;  recpiirtanent 
for  a  sampling  and  calculation 
nn;thodology  for  determining  this  vahn; 
is  contaiin;d  within  tin;  monitoring  plan 
as  r(;(piir(;d  in  set;tion  52.1235((;)(8)(x). 

In  summary.  LFA  is  no  longer  n;(juiring 
KUI)  at  United  Taconite;  and  Tilden  as 
8ART  for  .S()2  in  this  final  rub;. 

(.'oiniiiantar:  U..S.  .St(;el. 

Coiu;ue;i/;  U..S.  .St(;el  proposed  .several 
alternate  lbs  .SOj/hr  limits  for  its 
Minntac  facility.  Tln;s(;  limits  wen; 
calculat(;d  by  ai)j)lving  a  ‘)9  ])ercent 
confidence  interval  utilizing  three;  ve;ars 
e)f  (]LM.S  elata.  U..S.  .Ste;e;l  alse)  pre)pe)se:el 
alternate;  limits  fe)r  pre)elue:ing  flux 
ve;r.sus  ae;iel  pelle;ts  elm;  te)  se;ruhhe;r 
ineffie:ie;ne;ie;s  eluring  ae:iel  ])e;lle;t 
pre)eiue:tie)n. 

U..S.  .Ste;e;l  pre)pe)se;el.  as  its  first  e;he)ie;e;. 
an  aggre;gate;  limit  e)f  498  lbs  .SOi/hr.  em 
a  30-elay  reel  ling  average;.  whe;n  all  five; 
line;s  are;  j)re)ehn:ing  flux  pellets:  an 
aggre;gate;  limit  e)f  830  lbs  .SOj/hr.  e)n  a 
30-elav  re)lling  ave;rage;.  whe;n  Line;.s  3-5 
are;  pre)ehn:ing  ae:iel  pe;ilets  anel  Liue;s  8 
anel  7  are;  pre)elue;iug  flux  j)e;lle;ts;  anel  an 
aggre;gate  limit  e)f  800  lbs  .SO^/hr.  eni  a 
30-elay  re)l ling  average;.  whe;n  all  five; 
line;s  are;  ])re)elue:ing  ae:iel  ])e;lle;t.s.  U..S. 
stex;!  alse;  |)re)j)e)se;el  partial Iv  aggre;gate;el 
limits  anel  line-hy-line;  limits  feer  ae:iel 
|)e;lle;ts  anel  flux  j)e;lle;ts.  Finally.  U..S. 


.Steel  j)re)pe).se;el  that  the;  limit  fe)r  ae:iel 
l)e;lle;ts  he  in  e;ffe;e:t  eluring  ae:iel 
pre)elue:tie)n  anel  fe)r  30  elays  lhe;re;after 
elm;  te)  the;  30-elav  re)lling  ;ive;rage;. 

liffspoiisf;:  FPA  e:e)mi)are;el  the;  limits 
])re)pe)se;ei  by  U..S.  .Ste;e;i  te)  the  limit  T]1’A 
e;ale;ulate;ei  with  the;  ne)n-parame;trie;  DIM. 
me;the)el  anel  feeunel  them  te)  he; 
e:e)m])aral)le;.  l']PA  alse)  agre;e;s  with  the; 
ne;e;el  leer  a  highe;r  limit  fe)r  ae:iel  pe;lle;t 
])re)due:tie)n. 

The;re;fe)re;.  in  this  final  rule,  the  .SO^ 
emi.ssie)!)  limits  fe)r  U..S.  ,Ste;e;rs  Minntae: 
facility  are;  45)8  lbs  .SO^/hr  e)n  Line;s  3- 
7  when  all  line;s  are;  ])re)elue:ing  flux 
pelle;l.s:  830  lbs  S()2/hr  when  l,ine;s  3-5 
are  pre)elue:ing  ae:iel  pe;llets  ami  Line;s  8 
anel  7  are;  pre)elue:ing  flux  ])ellets:  anel 
800  lbs  .S()2/hr  on  Lines  3-7  when  all 
lines  are  pre)elue:ing  aedel  ])e;lle;ls.  All 
limits  are  e:ale:ulate;el  e)n  a  30-elay  reel  ling 
average. 

Ue)we;ve;r.  EP.A  ele)e;s  met  agre;e;  that  the; 
limit  fe)r  ae:iel  pe;lle;ts  she)ulel  apply 
eluring  ae;iel  i)re)elue:tie)n  anel  fe)r  30  elays 
lhe;re;afte;r  anel  thus  has  ne)t  maele;  this 
ediange  in  the  final  rule.  The;  emissie)n 
limit  for  a  give;n  30-elay  reelliug  ave;rage; 
])e;rie)el  will  he  e:ale;ulate;el  using  a 
we;ighte;el  average;  as  fe)lle)ws: 

498n^  L  63071  -T  SOOn^ 

30 

\Vl)(;n;: 

I, <11  =  the;  limit  lor  a  given  :i0-(lii\'  a\'eiaging 
IxM'iod 

n,  =  llu?  niimlxM'  of  (lays  in  llu!  30-(lay  period 
l!);d  till!  facility  is  producing  flux  ixdlels 
on  l.in(!s  '.i-7 

n„i  =  tin;  nnmlier  ol  days  in  the  3()-day  pci  iod 
Ileal  the;  facility  is  producing  acid  ixdhUs 
on  l.ines  3-5  and  flux  pelltds  on  l.ines 
(>  and  7 

n„  =  IIk;  nund)er  of  days  in  the  3()-day  period 
llial  llu;  facility  is  producing  acid  p(;ll(;ls 
on  Limes  3-7 

ComnwnUn':  U.S.  .Steel  ami  Cliffs 
Natural  Resoure:e;s. 

f.'omuje;?/;  (iliffs  anel  U.S.  Steel 
e:e)mme;nteel  that  it  is  inappreejeriate  lee 
use;  a  seven  ])(;re:e;nt  eexygen  e;e)rre;e:tie)n 
leer  e;mi.ssie)n  limits  that  are  met 
e:e)ue:e;ntratie)n  haseel. 

liesponsa:  EPA  agre;e;s  with  the; 
exemmenters  that  the;  use;  eef  a  seven 
l)(;re:e;nt  e)xyge;n  e:e)rre;e:tie)u  is  met 
ne;e:es.sarv  when  the;  suhje;e:t-le)-HART 
faedlilies  e;le;e:t  tee  eieemply  with  an 
emi.ssieen  limit  me;asure;el  in  ])e)unds  eef 
peellutant  per  millieen  Pritish  thermal 
units  eer  leeeunels  of  peellutant  per  heeur. 

(A)nuiu;nt(;r:  U..S.  .Ste;e;l. 

Qe/nme.’u/;  U..S.  .Stee;l  re;eim;.ste;d  that 
the;  pH  anel  .S()2  reemeeval  e;ifie:iene;y 
limits  leer  its  Ke;e;tae:  faeality  he;  ele;le;te;el 
he;e:ause;  they  are;  r(;ehmelant  with  the;  lies 
.S()2/hr  limit. 

n(;s})C)ns(!:  EPA  agre;e;s  with  U..S.  .Ste;e;l 
anel  has  ele;le;te;el  the;  pH  anel  .S()2  remeeval 
e;ffie:ie;ne:y  limits  freem  the;  final  rule. 


(A)nuiwnt(iv:  Le;(;e;h  Lake;  Panel  eef 
Ojihwe. 

(k)ninu^nt:  A\  Uniteel  'Taexenite;  anel 
Tilden.  limiting  .S()2  tee  5  ])arts  jeer 
millieen  ley  volume  eer  reeepiiring  the; 
fae;ilities  to  me;e;t  a  5)5  i)e;re:e;nt  re;elue;tieen 
ree]uir{;m(;nt.  on  a  30-dav  leelling 
ave;rage;,  using  dry  PCD  is  ae:hie;valele; 
anel  e:eest-e;ff(;e:tive. 

(Joininantar:  R(;el  Cliff  Panel  eef  Lake; 
.Superieer  Chi])])e;was. 

Ceeuinie;/)/;  The  Red  Cliff  Panel 
suiejeeerteel  I-lPA’s  preepeeseel  ree]uireme;nt 
leer  aelelitieenal  .S()2  e;()ntre)ls  in  sele;e;t 
fae:ililies. 

C’eeeeimeee/er;  Natieenal  Tribal  Air 
A.sse)e:iatie)n. 

Cfe/jfiJie;;)/;  The  Asse)e:iatieen  agreeel 
with  using  existing  .S()2  e;e)ntre)ls  leer 
tho.se  tae.eenite  fae:ilitie;s  where;  it  weeulel 
he;  e:e)st  preehileitive;  tee  convert  tee  a 
elifferent  tee;hneele)gy  that  weeulel  only 
ae:hieve;  nominal  .S()2  re;elue:tie)ns. 
Howeever.  in  the;  e:ase;  eef  the  Unite;el 
'Taconite;  and  'Tilelen  fae:ilitie;s,  the 
Asse)e:iatie)n  feeunel  it  relatively 
inexpensive;  to  u.se  elry  FGD  tee  limit  .S()2 
tee  5  jearts  per  niillieen  lev  veelume  or  to 
mee;t  a  5)5  ])e;re:ent  re;elue:tieen 
re;eiuir(;me;nl  een  a  3()-elay  reelliug  average. 

(A)inin(;ntfH':  Nalieenal  Park  .Servie;e;. 

(Ainuucnl:  NP.S  su])]eorl(;d  EPA’s 
preejeo-sal  tee  reeeiuire  ITJD  as  PAR'T  feer 
.SO2  at  the;  United  ’Tae:e)nite  anel  Tilden 
fae;iliti(;s.  agre;e;ing  with  EPA’s  e:e)sl 
e;ffe;e;tive;ne;ss  e:ale:ulatie)ns  anel 
e:ompliauce;  sedieelule. 

/le.’.spou.se;;  EPA  agre;e;s  with  the; 
e:e)mme;nt(;rs  that  uueler  eairreent 
operating  e;e)nelitie)ns.  ITiD  is  a  e;eesl- 
effe;e:tive;  e:e)ntre)l  optieen  feer  the;  grat(;-kilu 
furnae;e;s  at  Unite;el  'Tae:e)nite;  anel  'Tilelen 
anel  re;|)re;se;nts  PvXR'T.  Heewev'er, 
suhse;epie;nt  tee  the;  ])ul)lie;  e:e)mme;nt 
]e(;rie)el.  Cliffs  jeropee.seel  swite;hing  fuels 
as  an  alternative  to  installing  F(iD 
se.ruhhers.  Cliffs  has  since  agre;eel  tee 
fe;ele;rally  enfeere;eal)le  limits  een  the  types 
of  fuels  that  may  he;  hurneel  at  the;se 
fae:ilities.  In  this  final  rule,  the;  Unite;d 
'Taexeiiite;  furnae;e;s  must  hum  a 
e:e)mhinatie)n  eef  natural  gas  anel  leew- 
sulfur  e:eeal  auel  'Tilele;n  will  neew  burn 
lt){)  pe;re;e;nt  natural  gas.  Give;u  these; 
e;hange;s,  EPA  has  el(;te;rmin(;el  that 
reeejuiring  the;  installatieen  eef  .S()2  exeutrols 
is  nee  leenger  e;e;eene)mie:ally  feasible  or 
ne;e:e;.ssary. 

/.  (joinnu'nts  (Joncarnin}’  //ee;  Visibility 
Analysis  and  Visihilitv  Impacts 
(ioinincntcr:  Eeenel  elu  Lae:  Panel  eef 
Lake;  .Su]ee;rieer  Chijepewa. 

(ioinnumt :  Tii\)\ns  V— C.lO  tee  V— (kl5  eef 
the;  FIP  de;me)nstrate;  llu;  e:hange;s  in 
visibility  that  e;e)ulel  he;  e;x])e;e:te;el  freem 
the  u.se  of  hew  N().\  burners.  WHiile;  these 
are;  eenly  ]er(;elie;tieens,  the;  e;xpe;cte;el 
imjereevemeaits  in  visihilitv  in  the; 
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Boundary  Waters  Canoe  and  Wilderness 
Area,  Voyagenrs  National  Bark,  and  Isle 
Royale  National  Bark  strongly  support 
the  n.se  ol  this  technology  at  the  snhjecl- 
to-BART  taconite  ])lants. 

l{(;s})onse:  kiBA  agreijs  that  the  BART 
(anission  liinils  have  tin;  ])otential  to 
result  in  significant  iin])roveinent  in 
visibility  at  the  affected  Cla.ss  1  areas. 

Co/nnjcn/er;  Cliffs  Natural  Resources 
and  ArcelorMittal  Minorca  Mine. 

C’on);7ien/;  Cliffs  connnented  that  FBA 
(lid  not  conduct  a  pro])(!r  analysis  of 
visibility  iin))acts. 

Bi^sponsc:  EBA  di.sagnuis.  EBA’s 
visibility  e.stiinates  jirovide  ample 
(ividence  that  the  visibility  im])acts  of 
each  snl)ject-to-BART  taconite  facility 
are  substantial  (niough  to  warrant  the 
.selected  BART  controls.  EBA’s 
responses  to  the  individual  criticisms 
raised  by  the  coimmmters  on  oiir 
visibility  analysis  are  discussed  in 
further  (hit ail  below. 

(JonuiK^ntfii  :  CAiik  Natural  Re.sonrces 
and  ArcelorMittal  Minorca  Mine. 

C’oiJiiJKm/;  Cliffs  commentiid  that  the 
j)ropo,sed  rule  dinictlv  contravened  the 
instructions  given  to  EBA  in  Amciicdn 
(lorn  (howers  v.  EPA.  In  particular. 

(iliffs  as.serted  that  EBA’s  method  is  a 
“hifurcated"  approach  to  visibility  that 
was  rejected  in  that  decision.  In  Cliffs' 
vi(;w,  tin;  Amdrican  (lorn  fhYJHYiis  court 
rejected  a  bifurcated  ap])r()a(:h  in  which 
visibility  impacts  are  tiHiated  differently 
than  the  other  four  BAR'l’  factors,  (iliffs 
not(!(l  that  for  each  taconite  source,  EBA 
separated  its  analysis  into  two  distinct 
•scictions.  Section  V.B.  of  the  proposed 
rule  analyzed  the  first  four  factors, 
while  EBA  separately  analyzed  visibility 
improvement  in  S(!ction  V.C.  for 
whichever  technology  eimn'ged  from  the 
four-factor  analysis  in  Sciction  V.B. 

Thus,  in  Cliffs’  view,  the  r(5al-world 
visibility  im])acts  were,  at  most,  a 
.secondary  consideration  that  could  not 
have  influenced  the  evaluation  of  BART 
alternativ(7.s. 

Uesponse:EVA.  disagreiis.  The 
"bifurcation”  referred  to  in  the 
American  (lorn  (Irowers  decision  r(;lat(Hl 
to  EBA’s  use  of  a  rcigional.  multi-source, 
grou])  approach  to  determining  the 
(higrtu;  of  visibility  improvement,  while 
analyzing  the  other  four  ,statut()rv  factors 
on  a  .source-specific  basis.  The 
Ainarican  (lorn  (nTJU'crs  court  held  that 
tlu!  visibility  analysis  must  not  be 
treat(!(l  diffenmtlv  and  must  he  a  source- 
s])(;cific  analvsis.  .Since  that  decision. 
EBA  and  states  hav(!  consi.stently 
conducted  the  visihilitv  prong  of  the 
five-factor  analysis  on  a  .source-s])(icific 
basis.  In  this  instance,  although  EBA 
pre.sent(!(l  its  visibility  analvsis  in  a 
.separate  sc^ction  of  the  ])roj)osed  rule, 
the  Agency  conducted  the  analysis  on  a 


sonrce-spiicific  basis  consistent  with  the 
holding  in  Anwrican  (lorn  (honors. 

EBA  also  disagrees  that  visibility  was 
a  secondary  consideration  in  its 
analysis.  kJBA’s  analysis  shows  that 
based  on  the  all  of  the  BART  factors, 
including  visibility,  tin;  selected 
controls  are  warranted.  If  highly 
iwasonahle  and  c().st-effectlv(!  controls 
had  been  availahh;  hut  visibility  h(!n(!fits 
wen;  slight,  EBA  would  have  rej(;cted 
those  controls.  .Section  V.B.  of  the 
proposed  rule  demonstrated  that 
reasonable  and  c()st-eff(!clive  controls 
were  available.  .Section  V.C.  then 
.show(!d  that  the  visibility  benefits  to  he 
obtained  by  re()niring  controls  at  (;ach 
source  were  significant.  .Site-specific 
visibility  improvement  estimates  for 
each  source,  dcjrived  from  r(;gional 
modeling  conducted  bv  the  .state  of 
Minnesota  on  a  variety  of  sources  in  the 
area,  demonstrated  that  the  significant 
r(;duction.s  EBA  propo.s(!(l  will  jn'odiice 
significant  visibility  improvement  in 
affected  ('.lass  1  ar(;a.s. 

CoiJi7ne/?/er;  (’.lifts  Natural  Resources 
and  ArcelorMittal  Minorca  Mine. 

(lonnnoni:  C.WHs  commented  that  the 
a])jndach  EBA  ns(!(l  in  the  |)ro])o.se(l  rul(! 
to  (istimate  visihilitv  im])acts  was 
arbitrarv  b(;cans(!  it  was  not  site-siiecific. 
Rather  than  (!xtra])olating  results  from 
other  facilities,  EBA  should  have 
c()ndiict(!(l  modeling  for  the  .s])(!(:ific 
s()urc(!.s  being  regulated.  The  BART 
('iiiidelines  instruct  EBA  to  conduct 
modeling  using  (lALBUl'’!'  or  other 
appropriate  dispersion  models  for  each 
source  and  highlight  the  im])()rtance  of 
source-sjKJcific  f(;atur(;s.  such  as  .stack 
flow  rate  and  release  height.  EBA’s  use 
of  “visibility  impact  ratios”  derived 
from  other  sources  is  not  consistent 
with  EBA’s  own  guidelim^s  and 
provides  results  that  are  too  unreliable 
for  the  j)ur])o.se  of  a  BART  visibility 
analysis.  In  using  the  visibility  impact 
ratio  ai)])roach,  EBA  is  holding  itself  to 
a  lower  standard  than  it  would  expect 
from  a  .state  air  (piality  agencv 
conducting  a  similar  BART  review. 

Hosponse:  EBA’s  propo.sed  rule 
acknowledged  that  there  is  gr(!at(!r 
uncertainty  as.s()(:iat(!(l  with  the 
visibility  imj)act  ratio  a))pr()ach. 
Nomjtheless,  EBA  finds  this  apinoach  to 
be  (:onsist(!nt  the  B/\RT  (hiidelimis 
idlowance  for  “a])])r()priate”  models  and 
heli(!ves  the  a])])roach  ])rovi(l(;.s  a(le(iiiate 
indication  of  the  visibility  benefits  of 
the  evaluated  controls. 

(lonnnont(;r:C.\\((s  Natural  Resources 
and  ArcelorMittal  Minorca  Mine. 

(.’oyjiinent;  Ciliffs  commented  that 
EBA’s  visibility  analysis  was 
inconsistent  with  the  statutory 
obligation  to  consider  the  (h^gree  of 
visibility  improveimiiit  that  is 


“reasonably  antici])ated.”  In  Cliffs’ 
view,  the  use  of  “po.ssible”  impacts 
from  an  approach  extra}K)lat(;(l  from 
other  facilities  (l()(;s  not  satisfy  this 
.statutory  r(!(]nirement  to  consider 
“iHiasonably  anticipated”  visibility 
impacts.  In  snpjxH  t  of  this  view,  (iliffs 
noted  that  EBA  extrajiolated  visibility 
nxsnlts  from  facilities  other  than  taconite 
])lant.s,  such  as  an  el(;ctric  generating 
unit.  Moreover,  (’.liffs  found  EBA’s  use 
of  sources  in  the  “general  area”  as 
imacceptahle  for  the  visihilitv  analvsis 
giv(;n  that  wind  conditions  would  afftjct 
the  taconite  facilitiixs  differently  than 
the  facilities  EBA  reli(!(i  u])on. 
Additionally,  the  commenter  noted 
differences  in  stack  conditions  between 
the  taconite  facilities  b(!ing  regulated 
and  the  .sources  that  EBA  relied  upon. 

Ros}}onso:  EBA’s  pro])o.sed  rule 
acknowledged  the  niuuirtainty 
associated  with  the  visibility  impact 
ratio  approach,  hut  noted  that  despite 
the  uncertainties,  the  Agency  was 
confident  that  the  information  was 
ade(]nate  to  assess  potential  visibility 
improvcamaits  due  to  emissions 
reductions  at  the  specific  facilities. 

While  the  results  ohtaimul  from  this 
approach  are  not  ex])ect(!(l  to  be  as 
])r(!cise  as  sonrce-sjjecific  (iAl.BlIEE 
modeling,  they  are  based  on  visibility 
improxaanents  derived  from  exi.sting 
regional  scale  modeling  that  was 
conducted  on  sonrc(is  in  and  around  the 
northern  Minnesota  ar(!a.  (hven  the 
geogra|)hic  ])r()ximity  of  the  taconite 
facilities  to  those  that  were  modeled, 
EBA  beli(!ve.s  that  the  ratio  approach 
provided  a(ie(piate  assurance  of  the 
visibility  improvements  that  can  be 
expected  from  the  projjosed  (anission 
reductions. 

The  r(!.sults  EBA  obtained  from  its 
analysis  are  pres(ail(;d  in  terms  of 
deciview  (DV)  change  and  change  in  the 
mnnhca'  of  days  above  the  0.5  DV 
threshold.  In  the  proposed  rule’s 
summarv  of  the  impacts  at  Boundary 
Waters,  Voyagenrs.  and  Isle  Royale. 
the.se  vahms  ranged  from  1.3  to  7.1  DVs 
of  improvement  with  bt!tween  17  and  03 
fewer  days  abov(!  the  0.5  DV  thnjshold. 
Therefore,  even  if  the  ratio  apjjroach 
was  over-estimating  visibility 
improv(anent.s  by  a  factor  of  two  or 
thnu!,  the  expected  benefits  would  still 
b(!  significant. 

For  (ixample,  (iliffs  submitted 
('AEBlJk’l'’  modeling  that  showed  tlu; 
visibility  improvements  expected  from 
the  jiroposed  ride  for  two  of  the  seven 
facilitie.s — Hinted  Taconite  and  Tilden. 
This  modeling  was  only  performed  at 
the  most  impacted  of  the  four  affected 
Class  1  areas.  EBA  akso  notes  that  these 
were  the  onlv  facilities  for  which  new 
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scrubbers  were  pr()))osed  as  BART  lor  TIk;  residts  oiThe  (lilTs’  modeling  for  value  is  the  subtraction  of  the  two  OBth 

.SO^.  tJnited  Taconite  and  Tilden  are  percentile  iin])acts  (base  minus  MB). 

presented  bdow.  The  first  delta  DV 

Table  2— United  Taconite  Predicted  Visibility  Results  for  the  Most  Impacted  Areas 


Scenario/year 

Boundary 
Waters  days 
over  0.5  DV 

Boundary 
waters  98th 
percentile 
delta  DV 

Voyageurs 
days  over  0.5 
DV 

Voyageurs 
98th  percentile 
delta  DV 

Difference/2002  . 

36 

0.594 

17 

0.454 

Difference/2003  . 

39 

0.579 

14 

0.649 

Difference/2004  . 

33 

0.545 

17 

0.439 

Table  3— Tilden  Predicted  Visibility  Results  for  the  Most  Impacted  Areas 


Scenario/year 

Isle  Days  over 
0.5  DV 

Isle  98th  per¬ 
centile 
delta  DV 

Seney  days 
over  0.5  DV 

Seney  98th 
percentile 
delta  DV 

Difference/2002  . 

2 

0.099 

3 

0.146 

Difference/2003  . 

8 

0.160 

3 

0.099 

Difference/2004  . 

2 

0.112 

2 

0.125 

The  baseline  emissions  a.ssociated 
with  tin;  runs  above  totaled 
aj)j)roximalely  3.344  tons  j)er  year  of 
.Stii  and  3.129  tons  per  vear  of  NOx  for 
United  Taconite.  and  approximately 
1  ..5(i3  tons  i)(!r  vear  of  ,S()i  and  2928  tons 
p(!r  year  of  N()\  for  Tilden.  The  po.st- 
control  (anissions  totaled  approximately 
233  tons  per  year  of  .SOj  and  2.43.5  tons 
per  y<!ar  of  N()\  for  United  Taconite. 
anil  aj)proximately  174  tons  per  year  of 
.SO^  and  2.414  tons  per  yinir  of  NOx  for 
Tilden.  The  United  Taconite  emissions 
were  based  on  OliM.S  data  collected 
under  a  l()()-j)ercent  coal-firing  .scenario, 
while  Tilden  emissions  wiiri;  ba.sed  on 
stack  test  information  collected  undei  a 
jn  imarily  coal-firing  .scenario. 

KBA  believes  that  Ciliffs'  modeled 
ba.seline  emission  rates  are  low  based  on 
previous  BART  modeling  and  figures 
from  the  propo.sed  rule.  Expected  po.st- 
control  emissions  reductions  also 
aj)pear  to  be  underiistimated.  The 
proposed  rule  identified  baseline 
emissions  of  a|)proximately  5.330  tons 
per  year  for  NOx  ‘Uid  4.043  tons  per  year 
for  .SO2  for  United  Taconite,  and 
apj)roximately  1.153  tons  ])(!r  year  of 
S()2  and  4.013  tons  per  year  of  NOx  for 
Tilden.  The  BART’  Uindelines 
recommend  that  sources  use  the  highest 
24-hour  average  actual  emission  rate,  for 
the  most  recent  three  or  five  year  ])(!riod 
of  meteorological  data,  to  characterize 
the  maximum  potential  bimefit.  By 
using  a  low  haseline  emission  rate. 
(’Tiffs'  modeling  underestimates  the 
emissions  reductions  that  will  hi; 
achieved  by  the  installation  of  BART 
controls  and  the  resulting  visibility 
improvements.  However,  even  though 
the  overall  .SOt  and  NOx  reductions 
modeled  by  (Tiffs  were  over  50  })ercent 


lower  than  the  reductions  projected  in 
the  pro))o.sed  rule,--  the  results  still 
showed  significant  visibility 
imj)rovement  at  the  Boundary  Waters, 
(ionseipientlv,  EBA  believes  that  (Tiffs' 
modeling  provides  further  evidence  that 
the  visibility  improvements  predicted 
bv  the  ratio  approach  are  reasonable. 

Using  the  (iAEBUEE  model  in])ut  and 
meteorological  data  files  submitted  by 
(Tiffs.  EBA,  with  sub.stantial  assistance 
from  the  National  Bark  Service,  re-ran 
the  baseline  and  control-case  .scenarios 
for  United  Taconite  and  Tilden  with 
data  from  the  proposed  rule.  For  United 
Taconite,  the  baseline  emi.ssions  of  S()> 
and  NOx  reflect  the  emissions  pre.sented 
in  the  ]n'oposed  rule.  The  United 
Taconite  control  emissions  for  NOx 
were  ba.sed  on  a  1.2  lbs  NOx/MMBtn 
emission  limit  and  heat  inputs  of  200 
MMBtu/hr  for  line  1  and  200  MMBtu/ 
hr  for  line  2.  The  Unitiid  Taconite 
control  emissions  for  SO2  were  ba.sed  on 
an  approximate  94-percent  reduction 
from  the  ha.se  case.-  ’  For  Tilden,  the 
ba.seline  emissions  for  both  visibility 
])ollutants  were  also  ba.sed  on  those 
contained  in  the  jiroposed  rule.  The 
Tilden  control  emissions  for  NOx  were 
based  on  a  convijrsion  to  100  percent 
natural  gas,  with  an  80  percent 
riHluction  from  the  haseline  for  S()2  and 
a  05  piMcent  reduction  for  NOx.  The 


--'I'liis  .SO  |>(!i'(:(!nl  discetpancv  ii|)|)li(!s  to  llnitcul 
'I’acdiiitc!. 

^  noU's  llial  llu!  control  omissions  tor  .SO' 
at  Hnitod  Taconite;  dilleM'  liotwoeui  those  inodedod 
and  those  that  will  he  achievisl  iiasiid  on  tilt;  linal 
roll;  l)i;cause  !d’.\  is  no  lon)>i;r  r(;(inirinf’  h'Ol)  as  a 
resnit  of  tin;  switch  to  low-snilnr  fuels  jit  tlie 
fatality.  'I'his  tliiiiif^e  will  rt;snlt  in  hi”ht;r  t:t)ntrt)llt;tl 
t;niissit)ns  iintl  wttniti  ht;  ttxptttdetl  tti  Ittwer  thi; 
visihility  iinprt)veint;nts  tli;monstratt;tt  in  tlu;  intttlt;! 
slightly. 


results  of  this  modeling  are  shown 
below,  but  only  for  the  most  impacted 
(ila.ss  I  areti. 

Table  4— ERA  Modeling— United 
Taconite  Predicted  Visibility  Re¬ 
sults  FOR  THE  Most  Impacted 
Area 


Scenario/year 

Boundary 
Waters  days 
over  0.5  DV 

Boundary 
Waters  98th 
percentile 
delta  DV 

Difference/2002 

80 

1.316 

Difference/2003 

71 

1.223 

Difference/2004 

62 

1.358 

Table  5— ERA  Modeling— Tilden 
Predicted  Visibility  Results  for 
THE  Most  Impacted  Area 


Scenario/year 

Seney  days 
over  0.5  DV 

Seney  98th 
percentile 
delta  DV 

Difference/2002 

0 

0.320 

Difference/2003 

0 

0.206 

Difference/2004 

1 

0.165 

Agiiin,  EBA's  (iALBUFF  modeling 
shows  significant  visibility 
improvement  can  be  exjfected  due  to  the 
installation  of  BART  controls  at  United 
Taconite  and  Tilden.  EBA  believes  that 
the.se  results  lend  additional  support  to 
the  accuracy  of  the  visibility  analysis 
that  was  ])erformed  for  all  facilities  in 
the  proposed  ruli!.  EBA  stands  by  the 
re.snlts  of  its  ratio  approach  and  believes 
that  it  produced  reasonable  results  for 
the  sources  examined. 

Conunantar:  (iliffs  Natural  Resourcixs 
and  ArcelorMittal  Minorca  Mine. 
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Cou)/7je;?/;  C;lilTs  conimonted  that  tlu; 
projjosed  rule  failed  to  j)r()])erly 
integrate  the  visibility  analysis  with  cost 
considerations  and  that  EPA  should 
have  identified  the  costs  of  controls 
relative  to  tin;  visibility  improvement 
using  a  $/DV  metric.  In  support  of  this 
view,  (’.liffs  ])rovided  data  sliowing  that 
the  costs  per  I)V  improv(;ment  are  very 
high  at  two  of  its  facilities:  .S()5  million 
p(;r  DV  at  United  Taconite  and  .$140 
million  p(!r  DV  at  Tilden.  Finally.  Cliffs 
notiul  that  f’EMs  have  cited  a  threshold 
of  $20  million  per  DV  in 
correspondence  with  states,  and  that 
any  figure  beyond  this  threshold 
constitutes  excessively  high  costs  for  the 
degree  of  visibility  imi)rovement 
achieved. 

Besponsfy.  EPA  disagrees  that  a  c;ost 
p(;r  DV  analysis  was  recpnred.  The 
PART  Cnidelines  do  not  require  EPA  or 
the  states  to  conduct  such  an  analysis 
when  evaluating  the  visihilitv 
improvement  factor.  While  the  BAR'f 
Cnidelines  suggest  cost  per  DV  as  a 
possible  parameter  for  consideration,  its 
use  is  entirely  discretionary.  There  an; 
numerous  exami)l(!.s  of  BAR'l'  analyses 
conducted  by  states  and  EPA  that  have 
not  calculated  this  metric. 

Moreover,  EPA  believes  that  (iliffs’ 
comment  underestimates  the  visihilitv 
imj)acts  from  the  two  facilities  that  wen; 
modeled,  leading  to  erroneous  cost  jjer 
DV  figures.  As  was  explained  in  detail 
in  the  re.s])onse  to  the  ])revious 
comment,  (iliffs  substantially 
underestimated  the  baseline  emission 
rates  at  United  Taconite  and  Tilden. 
which  in  turn  resulted  in  emissions 
reduction  estimates  that  are  also  too 
low.  The  BART  Cnidelines  recommend 
that  the  highest  24-hour  average  actual 
emission  rate,  for  the  most  recent  three 
or  five-year  period  of  meteorologic:al 
data,  he  u.sed  to  calculate  the  maximum 
])otential  benefit.  Overall,  the  emissions 
reductions  i)redicted  by  Cliffs'  modeling 
analysis  were  less  than  30  percent  of  the 
emissions  reductions  projected  by  EPA 
for  United  Taconite. 

Finally,  Cliffs’  reference  to  the  $20 
million  ])er  DV  threshold  is  misleading. 
The  FEMs  recommend  that  cost  per  DV 
he  calculated  cumulatively  to  include 
imjjrovenumts  at  all  affected  Class  1 
areas.  Cliffs’  analysis,  on  the  other  hand, 
only  included  visibility  imj)rovement  at 
a  single  Class  1  anxi,  thereby  inllating  its 
total  cost  i)er  DV  figurcis. 

donnnyntcr:  Cdiffs  Natural  Resourc:es 
and  ArcelorMittal  Minorca  Mine. 

Co7?i;j7e;?/;  Cliffs  commented  that 
NOx-related  visibility  improvements 
should  be  di.scounted  because  nitrate 
visibility  imj)acts  })eak  in  the  winter  and 
winter-time  visitation  at  the  affected 
Cla.ss  I  areas  is  significantly  less  than 


during  other  times  of  the  year.  Cliffs 
noted  that  the  BART  Cnidelines  allow 
for  consideration  as  to  whether  impacts 
occur  “during  the  tourist  scuison." 

Bcsponso:  EPA  agrees  that  nitrate 
imi)acts  art;  more  dominant  in  the 
winter.  Nonethehiss,  dailv  nitrate 

imi) act.s  from  April  through  October  are 
not  trivial.  EPA  al.so  agrees  that  the 
BART  Cnidelines  allow  states  to 
consider  the  timing  of  impacts  in 
addition  to  other  factors  related  to 
visibility  impairment.  However,  states 
are  not  recpiired  to  do  .so,  and  to  onr 
knowledge,  neither  Michigan  nor 
Minnesota  did  so  in  their  visihilitv 
analy.ses.  EPA  is  not  re()uired  to 
substitute  a  source’s  desired  exercise  of 
discretion  for  that  of  the  states. 
Furthermore,  when  promulgating  a  FIP, 
EPA  stands  in  the  shoes  of  the  state.  In 
that  cajjacity.  EPA  is  not  required  to 
consider  the  .seasonality  of  impacts  and 
has  chosen  not  to  do  so  here.  Taking 
into  account  visitation  contradicts  the 
goal  of  the  regional  haze  rule  of 
im])rovlng  visibility  on  the  20  percent 
h(!.st  and  worst  days.  Indeed,  EPA 
believes  that  the  experi(!nces  of  visitors 
who  come  to  (Mass  I  areas  during 
periods  other  than  the  peak  visitation 
s(;ason  are  important  and  should  not  he 
discounted. 

Co7nm(.‘77/(;/; Cliffs  Natuial  Resources 
and  ArcelorMittal  Minoica  Mine. 

Co777/777777/;  (iliffs  cited  a  number  of 
other  flaws  in  EPA’s  overall  approach  to 
visibility  that  it  helievtxl  led  to 
unieliahle  or  overstated  imjjacts  fiom 
the  taconite  facilities.  First,  Cliffs 
a.ssei’ted  that  EPA  u.sed  natuial  visihilitv 
conditions  that  were  “too  clear, 
excluding  conditions  such  as  fii'es. 
which  had  the  effect  of  oveistating  the 

imj) acts  of  the  facilities  modeled 
relative  to  natural  conditions.  .Second, 
Cliffs  a.sserted  that  the  chemistry  in  the 
cnrient  EPA-aiijiroved  version  of 
CALPUFF,  as  well  as  regional 
photochemical  models  such  as  CAMx, 
overestimates  the  imjiact  of  NOx 
emi.ssions  on  visibility  impaiiiuent. 
Cliffs  argued  that  this  is  esjiecially  true 
for  winter  nitrate  haze  due  to  the 
models’  .static  predictions  of  ammonia 
background  concentrations  that  should 
vary  setisonally  to  he  in  line  with 
monitored  observations.  As  a  result. 
Cliffs  concluded  that  the  NOx  emission 
Inductions  that  will  acconqianv  the 
installation  of  BART  are  hiung 
imjiroperly  credited  with  visibility 
im|)i'ovement.s  that  will  not  occur  in  the 
Minnesota  and  Michigan  Class  1  areas. 
Finally.  Cliffs  cited  real-world  monitor 
studies  as  evidence  that  huge  sources 
that  curtailed  or  shut  down  operations 
had  little  effect  on  visibility  monitors. 
The  first  ofthe.se  studies  evaluated  the 


changes  in  visibility  monitoring  at  the 
Boundary  Waters  during  periods  of  low 
operation  at  the  taconite  facilities 
during  2009.  The  .second  study 
evaluated  changes  in  visihilitv 
monitoring  at  the  Ciand  (ianyon  after 
shutdown  of  the  Mohave  Power  Plant. 

Basponse:  EPA  disagrees  with  the.se 
purpoi’ted  flaws  in  our  apjiroach,  m<mv 
of  which  have  been  rai.sed  in  the  context 
of  other  states’  BART  determinations. 
Regarding  the  i.ssue  of  natural 
background  conditions,  similar  issues 
were  addres.sed  in  EPA’s  action  on  the 
North  Dakota  regional  haze  SIP  (77  FR 
20909.  April  0.  2012).  EPA  lecognizes 
that  variability  in  natural  .sources  of 
visibility  impairment  cause  variability 
in  natural  haze  levels  as  de.scrihed  in 
the  Agency’s  “Cuidance  for  Estimating 
Natural  Visibility  Conditions  under  the 
Regional  Haze  Rule.’’-^  Progress  toward 
natural  visibility  in  Cla.ss  1  areas 
includes  improvement  toward  natural 
conditions  for  the  20  jjercent  worst  davs 
and  no  degradation  of  visibility  on  the 
20  percent  best  days.  The  u.se  of  the  20 
jKM'cent  woi'.st  days  in  the  calculation  of 
the  uniform  rate  of  progre.ss  takes  into 
consideration  visibility  impairment 
from  wild  fires,  windblown  dust,  and 
other  mitiu  al  sources  of  haze.  For  the 
evaluation  of  visibility  impacts  for 
BAR  T  sources,  however.  EPA 
recommends  using  the  natural  visihilitv 
baseline  for  the  20  pijrcent  best  davs  for 
comparison  to  the  “cause  or  contribute” 
applicability  thresholds.  This  estimatiul 
ha.seline  is  reasonably  conservative  and 
consistent  with  the  goal  of  attaining 
natuial  visihilitv  conditions.  While  EPA 
recognizes  that  there  are  natural  sources 
of  haze,  the  use  of  the  20  percent  worst 
days  is  inapprojiriate  for  the  “cau.se  or 
contribute”  a))plicahility  thresholds.  For 
examjile,  if  visibility  impacts  were 
evaluated  in  compari.son  to  days  with 
very  jioor  natural  visibility  resulting 
from  nearby  wild  fires  or  dust  storms, 
the  impacts  of  BART  sources  would  he 
significantly  reduced  relative  to  these 


Ciuid.inct!  for  Kslini:itin{>  Niitural  Visiliililv 
Conditions  Under  llio  Ko^ional  llaze  Ride.  IJ..S. 
linvironnuMital  Rroloc.tion  .XgoncA'  (.SopteinlMM’ 

2(l0:i).  availal)l(!  at  hlli)://\\  \v\v.('i)ti.<’()v/ltn(:(Hi(i  1/11/ 
iiienionincld/iltjnninirhr  "d.pd/.  "Natural  visibility 
conditions  ropniscnt  thi!  lon^-tenn  do^roo  of 
visibility  that  is  (istiniatod  to  exist  in  a  ^iv(;n 
inandatorv  fMitbnal  Class  I  area  in  the  al)S(!nce  of 
bninan-causiKl  impairment.  It  is  r>!co”ni/.ed  tliat 
natural  visibility  conditions  are  not  constant,  but 
ratluu  tbey  vary  with  cban^iii”  natural  proc(!sses 
(e.g..  windblown  dust.  fire,  volcanic  activity, 
biogenic  mnissions).  .Specific  natural  eviaits  can 
Iliad  to  high  short-term  conciintrations  of  particulate 
matter  and  its  precur.sors.  However,  for  the  purpose 
of  this  guidanc.e  and  implementation  of  the  regional 
ba/.e  program,  natural  visibility  conditions 
represents  a  long-term  average  condition  analogous 
to  the  .T-year  average  best-  and  worst-day  conditions 
that  are  tracked  under  the  regional  haze  program." 
Cuidance  at  1-1. 
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poor  natural  visibility  conditions  and 
would  not  be  protective  ol  natural 
visibility  on  the  20  |)ercent  best  days.-’’ 

In  regards  to  Clilfs’  comment  on 
atmospheric  clumiistry,  the  a])proach 
used  bv  FPA  in  the  ])roj)osed  rule  relicul 
on  regional-scale  modeling  conducted 
by  MP(;A  where  ammonia  values  varicul 
temporally  and  spatially.  This  is  in 
contrast  to  the  approach  n.sed  in  the 
OAbl’lIFF  modeling  snbmittetl  hv  (llilTs 
where  a  constant  1  pjih  monthly  average 
ammonia  value  was  used.  While 
ammoina  data  is  not  available  lor  the 
vicinity  ol  the  sources  of  interest,  data 
is  available  for  sites  locatecl  in  the  Class 
1  areas  (Fernbiirg.  MN)  as  widl  as  for 
sites  to  the  south  more  representative  of 
northern  Wi.sconsin  and  southern 
Minnesota.-*’  The  available  Fernlxirg 
ammonia  data  includes  several  years  of 
information  and  has  an  overall  two- 
week  average  value  of  about  0.5  ppb 
with  scneral  two-we(!k  periods  over  1 
pph.  The  Ferkinstown  site;  lot:ated  in 
northern  Wisconsin  is  in  an  area 
combining  forest,  gra.ssland,  and 
agricultural  us(!s  and  has  an  overall  two- 
wecik  average  ammonia  conciaitration  of 
about  1.5  ])ph  with  sev<!ral  two-week 
piM'iods  over  1.5  p|)b.  Consecpiently.  tlu; 
value  of  1  pj)h  used  in  the  modeding 
suhmitted  by  (dills  is  most  likely 
representative!  of  the  ammonia 
i:oncentration  in  the  vicinitv  of  the 
.sources  of  interest.  llow(!ver.  Fl’A  again 
niiterates  that  (dills’  largelv  ba.seless 
criticism  of  (^AbPllFF  does  not  apj)ly  to 
th(!  Ageiiicy's  ratie)  approach,  which 
relied  on  nigional-scale  modeling 
conducted  by  the  states  that  includeKl 
temporal  and  sjiatial  variations  in 
ammonia  concentrations. 

Finally,  regarding  (diffs’  (X)mment 
concerning  the  two  monitoring  .studies. 
FPA  does  not  find  either  of  the  studies 
to  be  persuasive  with  respect  to  the 
impacts  of  taconite  soun:es  on  visibility. 
The  first  study  asserts  that  the  2009 
tlecline  in  taconite  ])roduction  and  a 
negligible  change  in  visibility  an: 
evidence  that  further  controls  an:  not 
warranted.  EPA  believes  that  that  it  is 
very  difficult  to  di.scern  any  effect  from 
a  one-year  study  and  points  out  that  the 


-■'As  pari  (li  llu!  si^lllominil  of  a  cast;  hroualil  by 
lli(!  Ulilily  .\ir  Ki^^ulatorv  (aoiip  ciialhaiain^  Ilia 
BAK  T  (aiidaliiias.  ll’.A  aaiiiad  lo  issua  auidanca 
clariivinj^  llial  slalas  iiiav  visa  ailhar  Ilia  2(1  parcani 
ImisI  days  or  Ilia  annual  avara^a  in  aslinialina 
nalural  visiliililv  in  Ilia  avalualion  ol  a  IIAK'I' 
sonrea's  iinpacls.  I  his  "iiidaiiaa  iiiakas  claar  llial 
slalas  liava  Ilia  flaxiliililv  lo  nsa  ailhar  approach  in 
aslinialiii”  nalural  hackaroiind  condilions.  Ilara.  Ilia 
slalas  warn  iiol  racpiirad  lo  nsa  Ilia  annual  avara^a 
and  did  nol.  .Similarly,  in  issiiina  a  Ml’.  M’A  is  nol 
rispiirad  lo  nsa  lha  annual  a\  ara^a  ailhar  and  cliosa 
nol  lo  in  lliis  casa. 

-'■Nalional  Aluiospliaric  Oa]>osilion  I’ro^raiii. 
hUi)://iui(li).s\\s.tiiuc.i!ilu/'AMo.\/sitfs/(l(itii/. 


jiroduction  decline  (as  shown  in  Table 
()  below)  occurred  during  the  spring  and 
summer,  seasons  for  which  (diffs 
recognized  that  nitrate  formation  is  less 
important. 


Table  6— Minnesota  2009  Pellet 
Production  by  Month 

[Tons]  27 


Month 

Pellet 

production 

(tons) 

January  . 

2,205,578 

February  . 

1.900,003 

March  . 

1,620,343 

April . 

958,479 

May  . 

181,739 

June  . 

340,707 

July  . 

849,363 

August . 

1,158,447 

September  . 

1,723,336 

October  . 

2,008,864 

November  . 

2,038,844 

December  . 

2,093,403 

The  second  study  Cdiffs  citcid,  which 
rciviewed  visibility  monitoring  before 
and  after  the  shutdown  of  the  Mohave 
Power  Plant  in  Nevada,  is  a  paper  hv 
d’erhorst  and  Berkman  (Atmospheric 
Environment.  2010).  This  paper  was 
.subs(K]uently  (!xamined  and  commented 
on  in  a  paper  by  White  et  al. 
(.Atmos])heric  I'divironment.  January 
2012).  d'here.  White  et  al.  stati!: 
"rrcirhorst  and  Berkmanrs  technical 
analysis  is  thoughtfully  conceived  and 
executed,  but  is  misleadingly  presented 
as  di.screditing  jirevious  studies  and 
their  interjnetation  hv  r(!gulators.  In 
reality  the  d'erhor.ste  Berkman  analysis 
validatiis  a  consensus  on  MPP’s 
(Mohave  Power  Project)  visibility 
impact  that  was  established  years  befoni 
its  closure,  in  a  collaborative  assessment 
undertaken  jointly  by  Federal  regulators 
and  MPP’s  owners.”  Additionally,  EPA 
has  responded  to  similar  comments 
riigarding  the  Mohave  Power  Proj(!ct 
study  and  EPA’s  visibility  modeling  in 
our  action  on  the  North  Dakota  regional 
haze  .SIP  (77  FR  20894,  April  0,  2012).2« 


■^7,Siiurci!:  Minimsnlii  Dcparlmcnl  nl  Kcviiiiui!. 
Miiuii'iils  Tax  Division,  livclolh.  MN. 

-“Tliiiro.  lil’.A  slaliid:  ■’In  addilion.  Ilic  sludy  hy 
I'orhorsI  and  liorkman  docs  nol  convinci'  us  dial 
uso  ol CAl.l’llM''  modeling  is  iuappi'0|ii  iaio  lor  lliis 
aclion  or  dial  dm  (iAI.I’lll'l''  uiodidiii”  rosulls 
should  ho  if>norod.  A  niodol  such  as  (i.Al.l’UM'' 
ossondallv  holds  coiislani  a  nuuihor  ol  laclors  in 
ordor  lo  isolalo  dm  iinpacls  ol  a  sin^lo  source.  As 
ackno\vlod{;od  hv  llmsliulv's  aiilhors.  il  is 
oxironmiy  didicidl  in  ohsorvalional  anaivsos  lo 
suHicionlly  conirol  lor  all  laclors.  iucludiii” 
omissions  Iroiii  ollmr  sourcos.  lo  ho  ahio  lo  isolalo 
dm  iinpacls  ordosuro  ol  a  lacilily.  ospocially  ono 
localod  ovor  11)0  km  from  dm  Cla.ss  I  aroa  al  issiio. 
In  lacl.  dm  paper  nolos  dial  coarse  soil  mass 
iinpacls  are  an  oinillod  variahio  in  dm  analylical 
analysis  and  dial  changes  in  llioso  omissions  iiiav 
have  couiiloraclod  Iho  visiliililv  iuiprovomonis 


Finally,  I'iPA  believes  that  (lliffs, 
while  identifying  jiurported  areas  where 
EPA’s  models  exaggerate  visibility 
impacts,  overlooks  that  there  are  aspects 
of  the  models  that  have  been  suggested 
by  commenters  on  our  regional  haze 
actions  as  uuder-])redicting  impacts. 
.Some  examples  include  u.se  of  24-hour 
average  emissions  impacts.  .Some 
examples  include  u.se  of  24-hour 
average  emissions  rather  than  hourly 
emissions,  u.se  of  monthly  average 
relative  humidity  rather  than  daily 
humidity,  and  use  of  98th  jiercentile 
results  to  compare  to  the  threshold 
instead  of  the  highest  day. 

(Joiunmntcr:  eWHii  Natural  Re.sources 
and  ArcelorMittal  Minorca  Mine. 

(/om;??e7)/;  (diffs  commented  that 
certain  control  o])tion.s  should  be 
rejected  because  visibility  modeling 
does  not  indicate  the  installation  of 
controls  will  result  in  a  i)erce])tihle 
visibility  improvement. 

/fe.s/jon.se;  EPA’s  disagrees.  As 
explained  in  the  jnopo.sed  rule.  EPA 
believes  that  the  ap])lication  of  BART 
will  result  in  perceptible  improvements 
in  visibility.  Nonetheless,  the 
perceptibility  of  visibility  improvement 
is  not  a  ])rere(iui.site  to  the  .selection  of 
a  control  ojdion  as  BART.  The  preamble 
to  the  BART  (hiidelines  state,  “Even 
though  the  visibility  im])rovement  from 
an  individual  source  mav  not  he 
perceptible,  it  should  still  be  considered 
in  setting  BART  because  the 
contribution  to  haze  may  be  significant 
relative!  to  oth(!r  source  contributions  in 
th(!  (dass  1  ar(!a.  'I’lnis,  we  disagr(!(!  that 
the  di!gr(!e  of  improvement  should  be 
contingimt  u])on  percejitibility”  (70  FR 
39104,  39129,  July  0.  2005). 

Minn{!sota’s  regional  haze  SIP 
described  the  importance  of  the 
contribution  of  sources  in  northeastern 
Minnesota  to  visibility  impairment  in 
the  Boundary  Waters  and  Voyageurs 
national  jiarks.  Accordingly,  Minn(!sota 
d(!veloped  a  special  plan  for  the 
northeast  r(!gion  of  the  .state.  Minnesota 
exj)lained: 

Tliis  area  was  larg(!le(l  lor  controls  under 
Ihe  long-term  slrategv  lor  sevei'al  reasons. 
Pirst,  Ihe  Ml’dA's  analysis  of  2002  emissions 
from  Ihe  toil  18  emilling  iioini  sources  within 
Minnesota  show  that  sources  from  this  region 
make  nji  just  '/a  of  Ihe  total  emissions  hut 
jirovide  -/i  of  Ihe  total  visiliililv  impact.  (.See 
(ihapler  8.  on  modeling.)  Therefore!,  they 
have  a  much  larger  imjiacl  on  Ihe  (Hass  I 
areas  than  emissions  from  farther  awav.  In 
addilion.  the  taconite  facilities  may  he 
currently  uncontrolled  or  under-controlled 
for  .SO.  or  N(),x.  end  on  the  hooks  conirol 
stral(!gies  are  iirojecled  to  cause  fewer 


expected  freiii  llie  source  sluildinvn"  (77  fK  2()8t)4. 

2()!n()). 
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{iiiiission  (l(H:n!as(!s  in  lliis  nigion  than  in  tin; 
rninaindi!!'  oi  tin;  slate.-” 

Tluis,  Minnesota’s  assessment  sn])|)orts 
the  determination  that  taconite  facilities 
contrilinte  to  regional  haze  even  if 
individual  impacts  are  modeled  hidow 
thresholds  for  human  pin’ceptihilitv. 

K.  (joninuints  (Joncernin}’ 

for  (Joiitiniioiis  Hiiiissioiis  Monitorii}^ 

1.  (iomments  in  Support  of  (’.ontimious 
Emissions  Monitoring  Reiiuirements 

(huMuontor:  National  Parks 
(ionservalion  Association. 

C’mnme;?/;  EPA’s  ])roj)osed  rule 
includes  the  use  of  (iEMS  as  a  part  of 
the  moidtoring.  rei;ordkeeping.  and 
reporting  necessary  to  ensure  the 
continuous  ap])lication  of  BART.  Such 
monitors  provide  more  accurate  data 
about  the  emissions  from  taconite 
facilities  than  previous  methods.  As 
such,  they  an;  essential  for  tracking 
emissions  and  determining  their  inijiact 
on  the  surrounding  comnuunties. 
Moreover,  (]EM.S  can  he  u.sed  as 
pollution  control  tools  hv  hel])ing  to 
fine-tune  combustion  and  process 
controls  in  a  way  that  jieriodic  stack 
te.sts  and  predictive  monitoring  cannot. 
As  such,  we  fully  sn])|K)rt  the  re(]nire(l 
application  of  (lEMS  on  the.se  sources. 

Commaniar:  National  Park  .Service. 

T’o/mne;?/;  N PS  is  esjiecially  pleased 
that  I'JPA  has  pro|)osed  testing  and 
CfiM.S  recinirements  for  the  subject 
taconite  plants.  Our  di.scu.ssions  with 
l)..S.  Steel,  which  has  led  the  way  in 
installation  and  operation  of  OEMS  on 
indurating  furnaces,  have  led  to  the 
mutual  agreement  that  OEMS  data  is 
essential  for  the  proper  tuning  and 
ojjeration  of  combustion  controls  to 
reduce  NOx  emi.ssions.  Minnesota's 
regional  liaze  SIP  di.scussed  the  need  for 
requiring  OEMS  for  the  taconite 
indn.stry  to  monitor  NOx  fur  a  nundjer 
of  reasons.  The.se  included  .setting  BART 
limits,  allowing  facilities  to  efficiently 
manage  comhu.stion,  resulting  in  less 
fuel  use  and  fewer  emi.ssions,  and 
tracking  jjiogress  under  the  Northea.st 
Minnesota  Plan.  OEMS  data  is  also 
essential  for  assessing  the  effectiveness 
of  .SO2  controls  and  should  ])rovi(ie  an 
indication  of  changes  in  fuel  use  or 
sulfur  content  for  use  in  future  regional 
haze  ])lanning. 

doninionlor:  Leech  Lake  Band  of 
Ojihwe. 

Oonnue;?/;  The  Band  agreed  with  the 
implementation  of  (^EMS.  (^EMS  will 
])rovi(le  the  facility  and  regulators  with 
real  time  data  to  ensure  that  the  controls 
in  jilace  are  operating  at  optimum 

Miiiiiosola’s  liOO!)  rogional  liaza  .SIP  sutanillal  a 
<)(>  {Dofikat  #  i;PA-R0.S-()AR-2(mM)na7-()()(12). 


levels,  thus  saving  money  for  the  facility 
and  achieving  the  nRjuired  control 
reijuirements. 

(/o;nme;7/er;  National  Tribal  Air 
Association. 

L’ommmj/;  The  Association  found 
riKiniring  (il’^MS  to  hi;  a  good 
complement  to  the  NOx  <>nd  SO2 
controls  at  taconite  ore  processing 
facilities.  (d'iMS  will  provide  these 
facilities  with  an  accurate!  and  timely 
emi.ssions  count  of  NOx  <uid  SO2  and 
will  immediately  alert  owners  to  any 
deviations  from  such  emissions  that 
might  reejuire  correction. 

Hosponso:  EPA  acknowledgiis  the 
comments  in  su|)])ort  of  the  proposed 
GEMS  reejuirements.  EPA  is  finalizing 
the  GEMS  requirements  as  ])ropo.sed. 

2.  Gomments  Questioning  EPA’s 
Gontinuous  Emissions  Monitoring 
Recinirements 

(A)innwntor:  U.S.  Forest  Service. 

(^oniinoni:  In  the  Mimuisota  rcigional 
haze  .SIP,  a  statement  is  made  that 
GEM.S  ‘■would  apply  to  NOx  emissions 
at  the  facilities  horning  natural  gas  and 
to  .SO2  emissions  at  facilities  burning 
high  sulfur  fuels.”  We  do  not 
understand  whv  thc!  NOx  CdiMs  are  oidv 
being  re(]uire(l  at  natural  gas-fired 
furnaces.  Those  furnacies  burning  fuels 
other  than  natural  gas  will  also 
investigate  NOx  control  strategicis  and 
therefore  will  need  theGEMs. 

liosponso:  EPA  is  rciciuiring  (T']M.S  for 
all  seven  suhject-to-BART  taconite 
facilities.  luich  taconite  facility  must 
monitor  its  NOx  and  .SOi  ciini.ssions 
with  GEM.S. 

(A)nuiwnlor:  IJ.  .S.  .Steel  and  (diffs 
Natural  Resources. 

G’ojjunen/;  Gliffs  and  II.S.  Steel  stated 
that  it  is  inapprojjriate  to  require  the  use 
of  a  diluent  monitor  as  part  of  the 
monitoring  requirements  under  the 
])roi)ose(l  rule. 

Hosponso:  The  need  to  install  a 
diluent  monitor  is  source-specific  and 
depends  on  a  variety  of  factors, 
including  the  choice  of  moidtors 
installed.  While  some  subject-to-BART 
facilities  may  not  m!(!(l  to  install  a 
diluent  monitor,  other  facilities  may 
because  of  tlunr  .stack  characteristics, 
operating  conditions,  and  monitors 
cho.sen.  Because  the  final  rule  t:over.s  a 
variety  of  facilities,  EPA  feels  it  is 
aj)propriate  to  re(|nire  a  diluent  monitor 
only  for  tho.se  facilities  needing  such  a 
unit.  Therefore,  the  final  rule  has  been 
revi.sed  to  provide  the  facilities  with  an 
o]jtion  to  demonstrate  in  their 
monitoring  j)lans  whether  a  diluent 
monitor  is  needed  or  not. 

G’ommmi/e;;  Gliffs  Natural  Resources 
and  ArcelorMittal  Minorca  Mine. 


G’oyjimen/;  (diffs  commented  that  EPA 
failed  to  adeiiuately  support  its  GEM.S 
requirements  and  that  El’A  should  allow 
Bexihility  in  the  monitoring 
r(!(iuirement.s.  Mori!  specifically.  El^A 
should  reijuire  "a  comparable  method  of 
emission  e.stimation,"  such  as 
parametric  emissions  monitors,  for  each 
suhject-to-BART  source,  (diffs  stated 
that  EPA’s  unsupjMirted  generalized 
statements  do  not  provide  adecpiate 
justification  for  the  Agency’s 
burdensome  monitoring  determination. 

liosponso:  EPA  clearly  states  in  its 
technical  sup])ort  for  the  propo.sed  rule 
that  (diM.S  are  the  best  method  for 
demonstrating  compliance  because  of 
the  variability  in  furnace  operations  and 
variable  fuel  usage  across  the  furnaces. 
The  variable  fuel  feeds  and  feed 
material  content  can  impact  overall 
emissions  from  the  process  and  thereby 
create  the  need  for  continuous 
monitoring  of  emi.ssions  that  impact 
visibility.  Parametric  emi.ssions  monitor 
systems  are  an  option  for  proces.ses  that 
operate  at  stable,  non-variahle 
conditions,  hut  are  not  appro])riate  for 
taconite  units.  GEM.S  provide  a 
continuous  riicord  of  data  that  can  also 
he  used  by  the  facility  owner  or  operator 
to  moidtor  emissions  on  a  real-time 
basis.  The  installation  and  operation  of 
(diM.S  and  the  real-time  evaluation  of 
the  GEM.S  data  provide  several  benefits 
to  a  facility  that  can  directly  lead  to 
practices  that  reduce  emissions  iluring 
all  periods  of  operation. 

G’o;mne;?/e;  :  (diffs  Natural  Re.sources 
and  ArcelorMittal  Minorca  Mine. 

Co77ime;7/;  (]liffs  commented  that 
(TiM.S  do  not  constitute  proven 
monitoring  technology  with  respect  to 
taconite  furnaces. 

Hesponso:  EPA  disagrees.  CIEM.S 
technology  for  NOx  and  .S()2  is  proven 
in  multiple  industries,  including  the 
taconite  industry.  II.,S.  .Steel  is 
successfully  using  GEMS  at  its  Minntac 
and  Keetac  facilities  currently,  and  any 
])rohlem.s  experienced  with  the  initial 
installation  of  GEMS  have  been 
re.solved.  EPA  expects  facilities  will 
need  some  time  to  learn  (]EM.S 
operation  and  how  it  impacts  jirocess 
o])eration.s.  EPA  has  incorp7)rated 
additional  time  into  the  final  rule  luifore 
certification  is  recpiired  to  allow  each 
facility  to  learn  how  GEM.S  operates. 

G'o777777f!77/7?7  ;  (diffs  Natural  Re.sources 
and  An:elorMittal  Minorca  Mine. 

G'o77J77k*77/;  (iliffs  asseited  that  the 
ref|uiremenl  to  install  G.EM.S  should  he 
limited  to  waste  stacks,  (diffs  propo.sed 
to  use  stack  te.sting  data  to  determine 
the  ))ercent  distribution  of  NOx  between 
the  liood-exhaust  header  and  the  waste- 
gas  header  to  determine  compliance. 
Gliffs  also  stated  that  the  use  of  a  single 
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CRMS  per  furnace  is  consistent  with 
Minntac,  which  currently  utilizes  NOx 
and  SOi  (d'lMS  only. 

liasjHinsa:  ERA  disagre(;s  with  Cdiffs 
that  the  n.si;  of  (lEMS  should  he  limited 
to  waste  stacks  only.  Available 
information  shows  that  emissions  from 
h(K)d-exhau.st  stacks  can  (uinal  about  25) 
p(!rcent  of  total  furnace  emi.ssions. 

(hv(!n  that  nearlv  one-third  of  the 
furnace  emissions  are  from  hood 
exhausts  (and  can  vary).  ERA  bidieves 
that  it  is  appropriate  to  recpiire  (dilMS  on 
both  waste  stacks  and  hood-exhaust 
stacks. 

(Miffs  incorrectly  assumed  that  (]EMS 
an;  required  at  each  .stack  venting  to  the 
atmo.s|)here.  ERA  feels  it  is  important  to 
obtain  continuous  and  re])resentative 
measurements  of  emi.ssions  from 
subject-to-BART  units.  If  representative 
measurements  of  total  emissions  from 
subject-to-BART  units  can  be  obtained 
by  in.stalling  (lEMS  in  a  single  vent  just 
prior  to  the  common  header  for  the 
waste-gas  stacks  and  hood-exhau.st 
stacks.  tluMi  this  final  rule  re(]uir(5s  onlv 
two  ("EMS  on  each  stack  (one  NOx 
(M’iMS  and  one  SO^  OEMS)  for  a  total  of 
four  (]EMS.  not  ten.  'I'he  initial 
monitoring  plans  recpiinul  hy  this  final 
rule  will  be  ])repare(l  bv  the  facilities 
and  will  j)rovide  a  means  through 
which  an  effective  monitoring  j)rogram 
will  be  |)ut  into  place.  These  plans 
.should  include  proposals  for  OEMS 
tyj)es,  C'.EMS  numbers.  OEMS 
installation  locations.  QA/C^fi 
procedures,  and  anv  other  topics  and 
are  submitted  to  ERA  for  review  and 
a|)proval  or  disapproval.  'I’he 
installation  locations  provided  in  these 
j)lan.s  shall  be  determined  based  on  the 
recpiirements  of  40  (M^’R  ])art  00. 
aj)pendices  B  and  F. 

( Mmiiwnt ms :  CWik  Natural  Resources 
and  ArcelorMittal  Minorca  Mine. 

0’«nn;?e77f;  ("liffs  commented  that 
retjuiring  OEMS  on  emergency  stacks  is 
inappro|)riate. 

Re.s’po/j.se:  The  requirement  to  install 
OEMS  on  emergency  stacks  depends  on 
the  frcKpiency  and  duration  of  the  use  of 
the  emergency  .stacks  during  emergencv 
events.  If  emergency  stacks  are  used  on 
a  daily  or  weekly  basis,  then  emissions 
from  those  stacks  could  have  an  impact 
on  annual  emissions  (and  visibility)  and 
sbould  b(!  tracked  and  recorded.  If 
enuTgency  stacks  are  truly  us(!d 
infre(]uently  forcpiick  relea.ses.  then  a 
(iEMS  may  not  be  necessary.  This  can 
b(!  addnisscul  by  each  facility  on  a  case- 
by-case  basis  in  its  monitoring  plan. 

(A)iiiinmilers:  VMWs  Natural  Resources 
and  ArcelorMittal  Minorca  Mine 

O’onjynen/;  (Miffs  stated  that  the 
snbject-to-BART  facilities  should  he 
exempt  from  the  ajqilicable  emission 


limits  (hiring  startup,  shutdown  and 
malfunction  events. 

Htisponsir.  ERA  disagrees.  The  (lAA 
nupiires  .sources  to  comply  with 
applicable  emission  limits  at  all  times, 
incMnding  during  startup,  shutdown  and 
malfunction.  See,  e.g.,  .S/em/  T’/n/j  v. 

F/M.  .5.51  F.3d  1019.  1021  (DC  (Mr. 

2008);  US  Mdgnasiiim,  lAA'.w  EPA,  000 
F.:id  1157,  llVo  (10th  (Mr.  2012). 

(,’om men /er:  (Miffs  Natural  Resources 
and  ArcelorMittal  Minorca  Mine  and 
II.S.  Steel. 

(Auunwnt:  (Miffs  commented  that  the 
reciuirement  to  develop  and  implement 
a  corrective  action  program  for  excess 
emi.ssion  events  should  he  directed 
toward  the  emissions  unit  and  not  be 
part  of  the  (MiiM.S  n^quirement. 

lidsponsd:  ERA  agrees  that  the 
corrective  action  plan  for  excess 
emi.ssion  events  should  be  directed 
toward  the  emi.ssions  unit.  'I’he 
corrective  action  plan  should  (i.stahlish 
])rocedure.s  that  optirators  will  follow 
each  time  an  excess  emi.ssion  event 
occurs  (as  identified  through  the  use  of 
real-time  (MiM.S  data).  These  procediinis 
should  outline  steps  to  ade(]uatelv 
identify  causes  of  excess  (anissions. 
actions  to  be  taken  to  minimize  or 
eliminatt;  those  emissions,  and  evaluate 
and  implement  practic(!.s  to  previuit  the 
causes  of  such  (excess  emi.ssions  from 
reoccurring.  'I’he  corriictive  action  |)lan 
can  b(!  an  imhipcmdently  developed 
plan  or  the  ])roc{ulure.s  can  be 
incorporated  into  an  (!xisling  Quality 
(lontrol  Rrogram  Rian,  corr(!ctive  action 
plan,  or  olluir  existing  standard 
o])(!rating  ])lan. 

(/(w?i/?/e7?/e/:  (Miffs  Natural  Riisources 
and  ArcelorMittal  Minorca  Mine. 

(/(mjyjKmt;  Cliffs  commented  that  the 
dates  ])ropos(;d  for  installing  (]EMS  are 
infeasible  and  suggest(;d  an  alternative 
compliance  jjeriod  of  18  months. 

Hdsponsd:  ERA  disagrcies  with  tin; 
length  of  time  (’Miffs  as.serted  is  needed 
to  design  and  install  CEMS.  ERA 
recogniz(!.s  that  a  certain  jieriod  of  time 
will  he  neculed  if  significant  iq)grad(!.s  to 
stacks  an;  mjccis.sary.  Howev(;r.  the 
design  and  installation  of  a  CEMS  can 
be  comj)leted  far  more  rai)idly  than  the 
18-month  pcH'iod  .sngg(7.st(!d  by  (Miffs. 
ERA  al.so  believes  it  is  inappropriate  to 
consider  the  tiim;  muidcul  for  (M'iMS 
installation  in  a  cnmnlative  scuinential 
manner  as  suggested  hy  Cliffs.  Design, 
engimua  ing  nuiuinanents,  and  upgradcis 
to  data  accpiisilion  .systems  can  b(! 
j)erform(!d  at  the  same  time  as  oth(;r 
activities  nupiired  by  the  pro])o.s(!d  rule. 

ERA  also  recognizes  that  once  (M^MS 
are  in.stalled  and  oi)erating,  there  will  he 
a  short  period  of  time  needed  to 
o])timize  and  become  familiar  with  the 
sy.stem  in  order  to  certify  the  units.  ERA 


Indieves  that  the  (aitire  process  for 
(M'iMS  installation  can  he  successfully 
met  within  the  time  ])eriods  outlined  in 
the  propo.s(al  rule.  However,  in  res])onse 
to  the  comments  received,  the  final  rule 
provides  an  additional  30  days  to  ccalify 
the  (M']MS  and  perform  the  initial 
Relative  Accuracy  Test  Audit  of  the 
(M']MS.  'I’he  anticijjated  da1(!.s  for  initial 
certification  and  the  Relative  Accuracy 
'I'esl  Audit  must  be  included  in  the 
monitoring  plan  nupiired  hy  the  rule. 

(Joninianter:  U.S.  Steel. 

(A)ininmit:\].S.  Steel  connmaited  that 
it  is  overly  burden.some  to  recpiire 
redundant  or  backiq)  monitoring 
systems  to  obtain  emissions  data  during 
])eriods  of  jirimarv  (’EMS  breakdown, 
repair,  calibration  check,  or  zero  span 
adjustment.  II..S.  Steel  projiosed  to  u.se 
data  ga])-filling  procedures  during  those 
jieriods  when  data  are  not  available 
from  the  (’.EM.S  due  to  these  types  of 
events. 

Hdsponsd:  'I’he  ])ur])ose  of  including 
the  requirement  to  use  “other 
monitoring  systems  approved  by  ERA” 
is  to  obtain  real-time  emissions  data 
(hiring  periods  of  primary  (M'iM.S 
breakdown,  repair,  calibration  check,  or 
zero  s])an  adjustment.  I’he  secondarv 
data  can  be  used  to  assure  data 
availabilitv  and  compliance  on  a 
continuous  basis.  However,  the 
recpiirement  for  “other  monitoring 
.systems”  does  not  mean  that  a  .second 
(]EMS  svstem  is  necessarilv  needed. 
Because  the  duration  of  the.se  (lEMS 
downtime  events  is  ty])i(:ally  short,  each 
suhject-to-By\R'r  facility  can  submit 
liropo.sals  for  using  parametric 
monitoring  or  engineering  estimates  as  a 
surrogate  for  actual  emissions 
monitoring  during  these  (iEMS  events. 
ERA  expects  that  CEMS  will  be  operated 
at  all  times,  including  periods  of  process 
unit  .startup,  shutdown  and 
malfunction,  except  during  the  events 
identified  above  as  described  at  40  CFR 
00. 13(e). 

ERA  also  di.sagriuis  with  the 
suggestion  that  gap-filling  jirocedures 
(i.e..  data  substitution)  should  be  ii.sed 
for  periods  of  CEMS  downtime.  Cap¬ 
filling  Jirocedures  are  aiijirojiriate  under 
40  CFR  jiart  75  becau.se  it  is  a  caji-and- 
trade  jirogram.  'Fliis  final  rule  is  more 
ajijirojiriately  related  to  regulations  at 
40  (’M<’R  jiart  00,  where  coinjiliance  with 
an  emission  limit  (rather  than  annual 
cajis)  is  reijiiired.  40  CFR  jiart  (iO 
jirohibits  the  use  of  “data  suhstitution” 
(i.e.,  gaji-filling)  because  it  does  not 
jirovide  accurate  emi.ssion  rates  during 
the  CEMS  downtime. 

Coninimiicr:  U.S.  Steel. 

C’o/jmumf;  U.S.  Steel  commented  that 
it  is  not  ajijirojiriate  to  require  initial 
jierforniance  te.sting  of  subject-to-BAR'I’ 
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fa(:iliti(!s  or  iinit.s  if  the  facility  is 
operating  a  certified  CfJM.S  system  on 
tlie  affected  units. 

licsponse:  FRA  has  r(!-(!yalnat(;d  the 
need  for  initial  ptaformance  te.sting  and 
agre(!s  with  II.S.  Steel  that  it  is  not 
nece.ssary  to  recpiire  such  testing,  for 
purposes  of  this  ride,  at  facilities  that 
are  or  will  he  operating  (IFMS  when 
tho.se  (lEMS  will  he  u.sed  to  determine 
compliance.  The  recjuirement  for  initial 
performance  testing  has  been  remoyed 
from  the  final  rule.  It  is  important  to 
note  that  while  Initial  jierformance 
te.sting  is  being  remoyeil  for  jnirposes  of 
demonstrating  txmipliance,  subject-to- 
BART  units  must  still  be  tested  as  part 
of  the  GEMS  certification  process, 
although  this  the  certification  jiroiiess 
will  tyi)ic:ally  not  recjuire  a  3()-day  te.st. 

L.  (Joniinants  (Jonciuning  (Joinpliance 
Schf^diiles 

(A)nunent(n-:  Leech  Lake  Band  of 
Ojibwe. 

Conuiie??/;  The  Band  .su])])orted  the 
installation  of  low  NOx  burners  and  felt 
that  the  1..5  years  allowed  for  the  initial 


installation,  with  additional  burner 
installations  to  follow  one  year  later,  is 
a  fair  and  progressiye  apjiroach  to 
control  NOx  emissions. 

Hcsponsa:  ERA  agrees  with  the 
commenter  that  installing  low  NOx 
burners  is  the  appro|)riate  ap|)roach.  In 
response  to  additional  information 
submitted  by  other  commenters, 
howev'er,  El’A  reyiewed  the  ])roposed 
installation  schedule  has  extended  it  by 
a  number  of  months  in  the  final  rule,  as 
discussed  in  more  detail  below. 

LV«nmen/e/;  Oliffs  Natural  Resources 
and  ArcelorMittal  Minorca  Mine. 

(A)innwnt:  i'AWia  commented  that  the 
BART  Guidelines  require  the  states,  or 
p]RA  when  promulgating  a  P'lR,  to 
establish  deadlines  for  comjiliance  with 
BART  emission  limits  no  later  than  fiye 
years  from  the  date  of  approyal  or 
promulgation.  ERA's  ])roj)o.sed  rule, 
howeyer,  contains  arbitrary  compliance 
deadlines  that  are  unreasonably  short. 
Gdiffs  stated  that  it  would  take  at  least 
four  and  a  half  years  for  it  to  complete 
the  reipiired  engineering,  installation, 
and  commissioning  of  low  NOx  burners 


for  a  single  furnace.  ArcelorMittal  stated 
that  “a  minimum  of  48  months  would 
he  necessary  to  comjilete  this  onerous 
process”  for  its  Minorca  Mine  facility. 

Response:  CAA  section  l(»9A(h)(2j(A) 
reipiires  suhject-to-BART  sources  to 
install  BART  and  conqily  with  any 
applicable  emission  limits  "as 
expeditiously  as  ])ractical)le.”  The  Act 
defines  this  term  to  mean  “as 
expeditiously  as  jiracticahle  hut  in  no 
eyent  later  than  fiye  years  after  *  *  * 
the  date  of  promulgation."  GAA  section 
l(i9A(g)(4).  This  language  does  not 
indicate  that  a  compliance  .schedule  of 
fiye  years  is  to  be  a.ssumed.  Rather. 
BART  must  he  installed  “as 
expeditiously  as  practicable.”  meaning 
as  soon  as  the  .source  is  capable  of 
installing  the  controls  and  meeting  the 
ajiplicahle  emission  limits. 

In  response  to  ERA's  recpie.st  for  a 
detailed  timeline  of  the  stejis  required  to 
install  low  NOx  burners  on  a  taconite 
furnace.  IJ.S.  Steel  proyided  the 
following  information  based  on  its 
actual  exjierience  with  a  preyious 
install: 


Table  7— U.S.  Steel’s  Estimate  Compliance  Schedule 


Detailed  low  NOx  burner  engineering  . 

Prepare  permit  applicability  determination 
Procure  and  manufacture  low  NOx  burner 
Install  low  NO\  burner . 

Shakedown  of  low  N0\  burner  . 

Total  time . 


Task 


Time 


6  months. 

2  months. 
8  months. 

3  weeks. 


6  months.  | 

22  months,  3  weeks.  I 


In  addition  to  this  information, 
ArcelorMittal  included  an  attachment  to 
its  comments  of  a  September  27,  2012 
report  by  Fiyes  North  American  titled 
“Retrofitting  Low  NOx  Burners  on  the 
ArcelorMittal  Minorca  Straight-Grate 
Pelletizing  Furnace.”  In  that  re])ort, 

Fiyes  states  that  to  deyelo])  an 
engineering  solution  that  complies  with 
env’ironmental  requirements,  it  is 
important  to  allow  sufficient  time 
(apj)roximately  four  to  eight  months)  for 
engineering  analysis  and  (]K)ssil)ly) 
testing.  The  .schedule  should  allow  for 
an  additional  .seyen  months  for 
fabrication  and  deliyery,  followed  by  an 
additional  two  months  for  in.stallation 
and  commissioning.  This  amounts  to  an 
estimated  time  of  17  months  to  achieye 
conqiliance. 

Ba.sed  on  the  timeline  jiroyided  by 
ll.S.  .Steel,  the  yendor  estimate  from 
Fiyes,  and  concerns  from  the 
commenters,  ERA  is  allowing  28  months 
for  a  company’s  first  indurating  furnace 
to  comply  with  the  final  rule.  This  will 
allow  each  source  sufficient  time  to 


perform  an  engineering  analysis, 
prepare  a  permit  applicability 
determination,  manufacture  and  install 
the  low  NOx  burner,  and  allow  for  a 
shakedown  period  to  achieye 
compliance  after  the  low  NOx  burner 
has  been  installed.  This  is  eight  months 
longer  than  the  proposed  compliance 
schedule,  allowing  for  the  additional 
time  needed  fora  shakedown  period. 

The  compliance  .schedule  for 
additional  indurating  furnaces  is  being 
finalized  as  ])roj)osed.  .Specifically,  a 
second  line  lias  an  additional  year  to 
comply,  for  a  total  of  38  months  from 
the  effectiye  date  of  the  rule.  A  third 
line  has  two  additional  years  to  comply, 
for  a  total  of  ,50  months  from  the 
effectiye  date  of  the  rule.  This  staggered 
installation  schedule  will  minimize  any 
jiotential  impacts  on  production.  ERA 
notes  that  11. .S.  .Steel  Minntac  is 
following  a  shorter  schedule  consistent 
with  the  ])roposed  rule.  l]..S.  .Steel 
Keetac  will  also  follow  a  modified 
schedule.  For  more  detail,  .see  the 
comment  below. 


G’ommenter;  U.S.  .Steel. 

(A)innwnl:  Due  to  the  lead  time 
associated  with  accjuiring  jirocess  fans 
at  Keetac.  which  is  estimated  to  he  52 
weeks  according  to  a  third-party 
engineering  firm  working  on  the  project, 
and  the  timing  of  the  major  outage 
.schedule,  which  only  occurs  once  per 
year,  the  potential  exists  to  miss  the 
timing  window  where  the  tvyo  sync  up 
to  meet  the  proiiosed  schedule. 
Therefore,  U..S.  .Steel  reipiests  an 
additional  12  months  to  the  proposed 
schedule  for  installation.  In  addition, 
because  this  will  be  the  first  installation 
of  this  technology  at  Keetac,  U..S.  .Steel 
reciuests  an  additional  8  months  prior  to 
compliance  with  the  projio.sed  emi.ssion 
limit  to  allow  fora  shakedown  jieriod  to 
o])timize  the  burner  for  NOx  reductions. 

Rasponst;:  ERA  agrees  with  U..S.  .Steel 
that  additional  time  is  needed  to 
procure  new  jire-heat  fans  and  to 
achieye  comjiliance  after  installation.  In 
the  final  rule.  Keetac  has  three  years  (38 
months  from  the  effectiye  date  of  the 
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rule)  for  its  single  line  to  comply  with 
the  rule. 

(hinnwntf^r:  U.S.  Steel. 

(A)innu;nt:  Due  to  timing  of  major 
outage  .schedules.  II.S.  Steel  re(juests 
llexihility  in  the  order  of  installation  for 
bine  4  and  I.ine  5  at  Minntac.  II.S.  Steel 
agrees  with  the  ovmall  intent  of  the 
proposed  schednle.  hot  recpiests  tin; 
option  to  select  the  order  of  installation 
of  low  N()\  hnrners  at  bines  4  and  .5. 

/ie.s/jo;j.se;  FPA  agrees  witli  the  11. .S. 
St(!el’s  nupiest  to  leave  to  the  discretion 
of  II..S.  Steel  the  order  of  installation  of 
low  N()\  hnrners  at  bin(;s  4  and  5  at 
Minntac. 

M.  (Jontnwnis  Assertino  That  EPA  Must 
(Mnduct  (kn  urnniant-to-Ciovurnmunt 
(Mnsultation  With  tlw  Trihos 

(JoniniuntHr:  National  Tribal  Air 
Association  (NTAA). 

(Jonimunt:  The  Association 
under.stands  that  at  the  recpiest  of  the 
I'ond  (In  bac  Band.  FBA  held  a  )une  28. 
2012  conference  call  with  the  rcigion's 
Tribes  to  discuss  the  FIB.  We  a|)pr(iciate 
KBA  for  doing  this  and  highly 
riicommend  that  the  Agcmcv  hold 
similar  calls  with  Tribes  for  other  such 
actions.  However.  FBA  must  also  honor 
its  commitment  to  conduct  formal 
government -to-government  consultation 
in  accordance  with  Executive  Order 
(l-X))  1317.5. 

The  As.sociation  di.sagnjes  with  FBA's 
.stat(;ment  that  the  FIB  ‘‘does  not  have 
tribal  implications,  as  specified  in  FO 
13175.  It  will  not  have  substantial  direct 
eff(!cts  on  tribal  govinnments.  Thus.  KO 
13175  do(is  not  apply  to  this  rule.”  The 
a])plication  of  BART  to  taconite  ore 
processing  facilities  that  eith((r  are  in 
close  proximitv  to  Tribiis  and  their 
communities  or  are  within  Treaty-ceded 
territory  areas  maintaining  Tribes' 
usnfrnctary  functions  is  a  regidatorv 
action  that  has  Tribal  implications.  As 
such.  EBA  must  conduct  formal 
governnu;nt-to-government  consultation 
with  Triluxs. 

There  are  abso  clear  pnrpo.ses  for  EBA 
to  conduct  formal  governmcmt-to- 
government  consultation  with  Trih(!S. 
First,  it  |)rovid(;s  for  mon;  candid 
conversations  hetwcum  individual 
TrilMis  and  EBA  than  wonld  occur 
otluirwi.se  in  a  group  meeting  involving 
otluir  Tribes.  .Second,  each  Tribci's 
circumstances  are  unicpu;  and  must  he 
tn‘at(!d  as  such  by  EBA.  (Iroup  meetings 
wonld  only  give  short  shrift  to  th(;.se 
circumstaiKXis.  Third,  most  cnltural 
resources  information  is  ])rotected  from 
rehiase  under  statutory  exem])tions  to 
the  Fre(;dom  of  Information  y\ct. 
Discussion  of  such  information  as  ])art 
of  a  group  imieting  risks  its  ndease  to 
the  genuiral  ])nhlic  and  jjotentially 


endangers  Tribal  cultural  sites  and 
practic(is.  Finally,  the  snhjiict  matter 
may  be  so  nni(jne.  such  as  a  dispute; 
h(;twi;en  an  individual  Triht;  about 
whose  cnltural  resources  might  lx; 
locat(;d  within  or  n(;ar  a  taconite  ore 
proc(;ssing  facility,  that  governm(;nt-to- 
government  consultation  hetw(;(;n  the 
Tribe  and  TjB/\  could  provide;  the  he;st 
op])()rtunity  for  a  r(;soluti()n  to  the; 
sitiuition  versus  a  grotij)  nu;eting  where; 
any  numh(;r  of  issne;s  might  he; 
eliscn.ssed  in  a  finite  ])e;ri()(l  of  time. 

Husponsu:  EBA  ackn()wle;elge;s  that  this 
action  may  have;  tribal  implications. 

EBA  re;ce)gnize;s  that  Tril)e;s  may  have; 
significant  intere;sts  in  r(;gidatorv 
prognims  e;ven  if  the  potential  Tribal 
impacts  are;  not  the;  type;s  specifically 
identified  in  the  Exexaitive  Ordex'.  In  this 
ca.se,  EBA  initiated  considtation  with 
Tribal  officials  (;arly  in  the  proce;.ss  of 
developing  this  r(;gidation  to  ])e;rmit 
them  to  have  m(;aninghd  and  timely 
input  into  its  d(;v(;le)j)me;nt.  While  the 
Trihe;s  ultimately  chose;  not  to  engage  in 
indiviehml  considtation.  EBA  did 
communicate  with  Tribal 
re;pre;.se;ntativ(;s  to  e;nsure;  that 
information  was  made  available  and 
that  there;  was  sufficient  opportunitv  for 
(pie;.stions  and  discussion.  This  effort  is 
(le;s(:rih(;(i  in  fnrthe;r  detail  in  .S(;cti()n  IV 
of  this  final  rule;.  EBA  appre;e:iate;s  the; 
comments  proviele;el  hv  the;  Trih(;s  and 
NTAA  on  this  rule,  wliich  will  h(;n(;fit 
Trihe;.s  through  reduced  jiollutiem  <mel 
improved  visibility. 

A',  (ioinujunts  (ioncorning  Non-Air 
Qiialitv  Iiupucts  of  tin;  Proposod  lhd(; 

(ioinnwutor:  Cliffs  Natural  Resour(:(;s. 

C’o/nnie.*n/;  Cliffs  commented  that 
significant  environmental  impacts  will 
r(;sult  if  the  ride  is  finalized  as 
propo.sed.  Cliffs  stated  that  incriiased 
fuel  comhu.stion  rei.sulting  from  low  N().\ 
burner  ap])licatie)n  will  result  in 
increiased  emissions  of  the  jirodncts  of 
combiKstion.  Cliffs  added  that  EBA’s 
pro])()se;d  .SCb  controls  al.so  carry 
ancillary  e;nvir(mme;ntal  c()ns(;(]uenc(;s. 

Posi)onso:  EBA  disagrees.  The  BART 
Cnidelines  reicognize  that 
(;nvir()nme;ntal  conceirns  Ixicome 
important  when  sensitive  site-specific 
reiceptors  (;xist  and  are  im])acte(l  hv 
hyjiroducts  of  the;  control  (le;vic(;. 
However,  the;  fact  that  a  control  device 
e:re;ate;s  liepnd  and  solid  waste  that  must 
he  (lispe).s(;ei  of  (leH;s  not  ne;ce;ssarily 
argue  against  that  technology  as  BART. 
In  this  ca.se,  the;r(;  are;  no  such  sensitive, 
site;-sj)(;cific  issue;s.  To  avoid  anv  such 
issu(;s.  EBA  reje;(:teel  the  u.se  of  w(;t  SO, 
scrubbing  at  taconite;  ])hmts  in 
Minnesota  be;canse;  wast(;wate;r  from  wet 
scrubbing  had  the  ]K)te;ntial  to  inte;rf(;re; 
with  the  jjrodnction  of  wild  rice. 


Conummtor:  National  Tribal  Air 
A.ssociation. 

Conuuont:  The  A.ssociation 
e:omm(;nte;(l  that  Tribal  traditional 
|)ra(;tie:(;s  will  benefit  hv  controlling 
NOx  tind  .SO,  e;missi()ns  from  taconite; 
ore;  processing  fae:iliti(;s.  Such  h(;ne;fits 
.spe;ciiic;dly  relate;  to  visibility,  he;;ilth, 
and  acid  dejiosition. 

Not  oidy  deM;s  r(;gional  haze;,  which 
the;  FIB  a(l(lre;sse;s.  reduce  the;  claritv, 
color,  and  visible  distance;  tlnit  one;  can 
s(;e;.  it  marginalizeis  Tribal  traditional 
])ractice;s  that  have  existed  since  time 
immemorial.  Many  Trih(;.s  engage;  in 
traditional  practices  a.ssociat(;el  with 
sacred  mountains,  lakexs.  or  othe;r  plac(;s 
that  hold  significance;  to  them.  Some;  of 
the;.se  practices  are  de]x;n(lent  on  Tribal 
m(;mhe;rs  being  able  to  view  and  honor 
such  icons  that  may  be  located  many 
miles  from  a  Tribe's  lands. 

A  (:e)rres])on(ling  i;ffe;ct  of  N()\  and 
.SO,  emissions  on  Tribal  traditional 
jinictices  is  on  the  h(;alth  of  Tribal 
members.  Trih(;s  are;  not  immune;  from 
the;  h(;alth  eflects  of  NO\  and  SO,,  .such 
as  asthma,  bronchitis,  and  h(;art  (li.s(;a.se;. 
In  fact.  the;v  are;  more;  .snsc(;|)tihl(;  to 
th(;se;  e;fi(;cts  ha.sed  on  life;styl(;.s.  Many 
rrihe;s  and  their  me;mh(;rs  .sp(;n(l 
considerable  lime  outdoors  engaged  in 
Tribal  traditional  jiractices.  Time;- 
honored  ])ractie:e  i)re;(:lu(le;s  Tribal 
members  from  simplv  moving  indoors 
during  high  or  moderate;  NOx  <>i'  ‘SO2 
emission  ejiisodes.  Hence,  they 
(;x]x;rie;nce;  increased  health  effects  due; 
to  th(;ir  l()ng-t(;rm  exposure  to  NOx  and 
SO;,.  H()W(;v(;r,  the  FIB  (1(k;s  much  to 
reduce;  their  exposures  to  such 
emissions  from  taconite;  ore  processing 
facilities. 

Tribal  traditional  jjractices  are  al.so 
affected  by  acid  deposition  for  which 
NOx  and  SO,  serve  as  prcicursors.  Upon 
being  emitted  into  the  atm().sphi;r(;,  NOx 
and  SO,  return  to  the  Earth’s  surface  is 
one  of  two  ways.  The  first  occurs  when 
lhe.se;  pollutants  mix  with  water  vajior 
in  the;  atmosphere  and  are;  .snhse;(]U(;ntly 
converted  into  acids.  This  is  known  as 
w(;t  deposition.  The  second  way  occurs 
when  NOx  finel  .SO,  form  ga.se;s  and 
salts.  These  ga.se;s  and  salts  can  cling  to 
basically  anything,  including  the 
ground.  lr(;(;.s.  and  buildings.  After  they 
attach  to  an  object,  th(;v  are;  c()nv(;rt(;(I 
into  acids  at  the  point  where;  moisture; 
in  the;  air  mixes  with  the;m.  Tribal  foods, 
such  as  wild  rice;,  can  be;  contaminated 
by  acid  dejio.sition.  l''()r(;.st  ecosystems, 
which  are;  an  int(;gral  part  to  Tribal  life, 
are;  susceptible  to  oxidation  damage  dne; 
to  acid  (le])e)siti(m  and  ozone;  e;x])osur(;. 
Acid  deposition  adversely  affects 
everything  in  the  forest  (;co.sy.stem,  and 
the;  jilants  and  animals  on  which  a 
number  of  Trihe;s  suhsi.st.  The 
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petroglyphs  (rock  images)  and  other 
.sacred  sites  of  Tribes  are  also 
siiscejjtihle  to  acid  de))osition  and 
decay.  Tlie  FIR  helps  to  control  ai:id 
deposition  that  would  otherwi.se  occur 
due  to  the  emissions  of  taconit(!  ore 
processing  facilities.  IJndeniahly,  this 
will  himefit  the  nigion’s  Tribes. 

Hcspoiisa:  While  the  focus  of  the 
regional  haze  j)rogram  is  to  improve 
visibility  at  (ilass  1  areas,  the  ERA  agrees 
with  the  Association  that  emission 
reductions  made  to  improve  visibility 
have  additional  benefits.  ERA  agrees 
that  Midwestern  Tribes  will  benefit  as 
the  regional  haze  program  is 
implemented  and  emission  reductions 
occur. 

Commtintm':  Leech  Lake  Band  of 
Ojihwe. 

LVninnen/;  The  Band  commented 
about  concerns  related  to  the  damage  of 
wild  rice.  Wild  rice  is  extremely 
snsce])tihle  to  sulfides  where  impacts 
from  th(!se  emissions  can  he  currentlv 
observed.  The  effects  of  sulfide 
degradation  can  have  detrimental  effects 
on  Tribal  Lifewavs  for  this  important 
cultural  and  subsistence  food  source. 

(hmiiK^nter:  Red  Cliff  Band  of  Lake 
Superior  Chip])ewas. 

(A)innHint:  Sulfur  dioxide;  is  a 
])ollutant  of  special  concern  to  the  Red 
Cliff  Tribe  due  to  its  negative  impacts 
on  .sensitive  aciuatic  organisms  such  as 
wild  rice  and  its  interaction  with 
atmos])herically  deposited  mercury  in 
acpiatic  .systems.  Reductions  in  S()2 
could  help  to  decrease  the  methvlation 
of  mercury  in  waters  fished  by  Red  Cliff 
and  reduce  limitations  on  how  much 
locally  harvested  fish  tribal  members 
can  safely  consume. 

H(ispons(i:  ERA  did  consider  the 
energy  and  non-air  (inality 
environmental  impacts  as  part  of  its 
BART  d(;terminations.  ERA  is  awan;  of 
the  concerns  regarding  sulfur  oxides  in 
wastewater  and  the  residting  effect  on 
wild  rice.  Accordingly,  ERA  considered 
the  significance  of  the  jjotential  impacts 
of  wast(;water  releases  while  evaluating 
the  control  technology  options  for  the 
taconite  facilities. 

(k)iniu(^nt(^i':  National  Tribal  Air 
A.ssociation. 

C’oynmen/; 'rrih(;s  shoulder  a 
disproportionate  burden  of  the  negative 
environmental  cons(;(|uences  caused  hv 


the  o])eration  of  commercial  and 
industrial  facilities.  Mo.st  of  these 
facilities  are  not  located  in  Tribal 
communities,  but  their  emissions  often 
find  their  way  onto  Re.servations  and 
Ceded  1’(;rritories.  .Such  is  tin;  case  for 
tlu;  taconite  ore  ])rocessing  facilities 
whose  current  emissions  not  only  affect 
the  r(;gion’s  Trihi;s,  hut  who.se 
conversion  to  ozone  could  impact  these 
Tribes  even  further.  The  A.ssociation 
finds  that  the  NOx  reductions  refiuired 
under  the  FIR  will  helj)  address  the 
problem  of  ozone  levels  rising  with 
respect  to  the  taconite  ore  proc(;ssing 
facilities  and  will  inhibit  climate  change 
albeit  a  small  amount. 

liasponsa:  While  emi.ssion  reductions 
being  r(;(pnred  of  the  taconite  industry 
are  solely  to  imj)rove  visibility  at 
mandatory  Class  1  areas,  ERA  agn;es  that 
collateral  benefits  may  also  he  achieved 
due  to  the  emission  reductions.  ERA  did 
not  attempt  to  identify  or  (juantify  these 
additional  j)otential  benefits  in  this  final 
rule. 

O.  Misci^lhinaous  (Joninieiits 

(Joninwntnr:  Red  Ciliff  Band  of  Lake 
.Superior  (ihippewas. 

Coufmey}/;  I'he  Northeast  Minnesota 
Rian  calls  for  a  30  ])ercent  reduction  in 
(;mi.ssions  of  .SO^  and  NOx  (r(;gional 
haze  causing  j)ollutants)  from  largy; 
(;mitters  in  this  r(;gion  by  the  year  2018. 
with  an  interim  goal  of  a  20  percent 
reduction  by  the  year  2012.  Minnesota’s 
r(;gional  haze;  .SIR  states  that  these 
facilities  are  well  on-track  for  meeting 
these  goals.  1  lowever,  ov(;r  the  past 
several  years  th(;r(;  have  h(;(;n  numerous 
applications  for  new  mining  projects  in 
the  area.  The  Band  is  very  concerned 
with  maintaining  the  jyrogre.ss  that  has 
already  h(;en  achieved,  .so  that 
Voyageurs  National  Rark  and  the 
Boundary  Waters  (]anoe  and  Wilderne.ss 
Area  can  meet  their  regional  haze 
Reasonable  Rrogr(;.ss  Coals,  as  reejuired 
in  the  Regional  1  laze  Rule. 

Response:  ERA  gave  final  approval  to 
many  elements  of  the  Minnesota 
regional  haze  plan  on  June  12,  2012  (77 
FR  34801).  3’his  approval  included  the 
Northea.st  Minnesota  Rian.  ERA  expects 
Minnesota  to  meet  the  pollution 
reductions  goals  in  the  Rian,  which  may 
include  needing  to  off.set  anv  emission 
incn;ase.s  from  new  and  ex|)anding 


facilities  with  deeper  emi.ssion 
reductions  from  other  facilities. 

(jonnnenter:  Fond  du  Lac  Band  of 
Lake  .Superior  Chippewa. 

(joiniuent:  The  Band  commented  that 
it  was  concerned  how  tlu;  taconite 
faciliti(;s  will  meet  the  new  hourlv  .SO^ 
and  NO2  National  Ambient  Air  Qualitv 
.Standards  (NAAQ.S)  that  have  recentlv 
l)e(;n  i.ssiu;d  by  ERA.  It  is  likely  that  at 
least  some  of  these  facilities  will  need 
to  install  additional  control  e(pn|)ment 
in  order  to  he  able  to  demonstrate 
attainment  with  these  new  standards. 
The  installation  of  low  NOx  hnrners  on 
the  BART-eligihle  taconite  sources 
promi.ses  to  he  a  good  solution,  both  for 
achieving  the  one-hour  NO2  NAAQ.S 
and  for  reilucing  regional  haze,  (oven 
the  current  state  of  uncertainty  as  to 
how  modeling  for  this  one-hour 
standard  .should  he  aiiproached,  it  mav 
he  y(;ar.s  h(;for(;  controls  are  re(}uir(;d  on 
taconite  furnaces  as  a  solution  to  anv 
modeled  exceedances  of  the  NAAQ.S. 
'I'lie  Band  is  concerned  that  this  will 
cause  delay  in  achieving  regional  haze 
goals  in  this  area.  It  is  also  ])ossihl(;  that 
litigation  again.st  or  revocation  of  the 
NAAQ.S  could  further  delay  the  area  in 
achi(;ving  these  goals. 

Response:  ERA  agrees  that  control 
technology  installed  to  me(;t  BART 
r(;(|uirements  for  regional  haze  mav  also 
contribute  to  improvements  in  ambient 
air  ([nality. 

('onnnenter:  (iliffs  Natural  R(;source.s 
and  Arceh)rMittal  Minorca  Mine. 

L'oyyiyyifjyy/;  (diffs  not(;d  that  it  could 
not  duplicate  .some  of  the  delta  DV  and 
delta  (lavs  valn(;s  listed  in  Tables  V- 
C.K).  V-C.ll,  and  V-(:.14  of  the 
proposed  FIR. 

Response:  Upon  revi(;w  of  the  vahH;.s, 
ERA  agrees  with  the  Cliffs  that  some  of 
the  delta  DV  and  delta  days  values  were 
incorr(;ct  in  the  proposed  rule. 
.S])ecifically,  some  of  the  values  li.sted  in 
Tahh;.s  V-C..5.  V-C.8.  and  V.C.t)  were 
incorrect.  Cliffs  also  noted  that  it  could 
not  reproduce  values  in  Tables  V-C.IO, 
V-(Lll,  and  Y-f].14.  The.se  values  were 
linked  to  vahu;s  in  the  previous  tables 
and  al.so  were  li.st(;d  incorrectlv.  ERA 
n;gret.s  the  (;rror.s,  hnt  ov(;rall.  the 
corr(;ction.s  w(;re  minor  and  did  not 
change  the  conclusions  reached. 
(iorr(;ct(;d  tables  are  li.sted  below. 


Table  V-C.5— BART  NOx  and  SO2  Emission  Reductions  and  Modeled  Visibility  Impact/Emission  Reduction 
Ratios  for  Fine  Particulates  at  Class  I  Areas  for  United  Taconite 


Parameter 

Boundary 

waters 

Voyageurs 

Isle  Royale 

NOx  Emissions  Decrease  (A  NOx)  . 

0  tons/year 
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Table  V-C.5— BART  NOx  and  SO2  Emission  Reductions  and  Modeled  Visibility  Impact/Emission  Reduction 
Ratios  for  Fine  Particulates  at  Class  1  Areas  for  United  Taconite — Continued 


Parameter 

Boundary 

waters 

Voyageurs 

Isle  Royale 

SO’  Emissions  Decrease  (A  SO’)  . 

A  dv  PM’s . 

A  dv  PM’ VA  SO> . 

A  Days  PM>  s  . 

1,837  tons/year 

-1.2 

-0.00065 

-10 

-0.0054 

-0.8 

-0.00043 

-8 

-0.0044 

-0.3 

-0.000016 

-3 

-0.0016 

A  Days  PM’  VA  SO’  . 

I  ABLE  V-C.8— BART  NOx  AND  SO2  Emission  Reductions  and  Modeled  Visibility  Impact/Emission  Reduction 


Ratios  for  Fine  Particulates  at  Class  I  Areas  for  Northshore  Mining-Silver  Bay 


Parameter 


NO\  Emissions  Decrease  (A  NOx) 

SO2  Emissions  Decrease  (A  SO.^)  . 

A  dv  PM^s . 

A  dv  PM>  s/A  NOx  . 

A  DV  PmVs/A  SO2 . 

A  Days  PM>.s  . 

A  Days  PM^.VA  NOx  . 

A  Days  PM2  s/A  SOj  . 


Boundary 

waters 

Voyageurs 

Isle  Royale 

678  tons/year 

444  tons/year 

-0.2 

-0.1 

-0.2 

-0.00029 

-0.00015 

-0.00029 

-0.00045 

-0.00023 

-0.00045 

-5 

-1 

-3 

-0.0074 

-0.0015 

-0.0044 

-0.011 

-0.0023 

-0.0068 

Table  V-C. 9— Averaged  Visibility  Impact/Emission  Change  Ratios  for  Analyzed/Impacted  Class  I  Areas 


Parameter  ratio 

Boundary 

waters 

Voyageurs 

Isle  Royale 

A  DV  PM’s/A  NOx  . 

-0.00061 

-0.00030 

-0.00042 

A  DV  PM’s/A  SO’ . 

-0.00050 

-0.00025 

-0.00030 

A  Days/A  NOx . 

-  0.0083 

-0.004 

-0.00524 

A  Days/A  SO’  . 

-0.0067 

-  0.0030 

-0.0037 

Table  V-C.lO— Estimated  Emission  Reductions  and  Resulting  Changes  in  Visibility  Factors  for 

ArcelorMittal 


Visibility  factor  or  pollutant  emissions  reduction 

Boundary 

waters 

Voyageurs 

Isle  Royale 

NOx  Emissions  Reduction  . 

2,859  tons/year 

A  DV  . 

-1.7 

-0.9 

-1.2 

A  Days  >  0.5  DV  . 

-24 

-11 

-15 

Table  V-C.11— Estimated  Emission  Reductions  and  Resulting  Changes  in  Visibility  Factors  for  Ribbing 

Taconite 


Visibility  factor  or  pollutant  emissions  reduction 

Boundary 

waters 

Voyageurs 

Isle  Royale 

NOx  Emissions  Reduction  . 

5,259  tons/year 

A  DV  . 

A  Days  >  0.5  DV  . 

-3.2 

-44 

-1.6 

-21 

-2.2 

-28 

Table  V-C.12— 

-Estimated  Emission  Reductions  and  Resulting  Changes  in  Visibility  Factors  for  U.S.  Steel- 

Keetac 

Visibility  factor  or  pollutant  emissions  reduction 

Boundary 

waters 

Voyageurs 

Isle  Royale 

NOx  Emissions  Reduction 
A  DV . 


2,908  tons/year 
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Visibility  factor  or  pollutant  emissions  reduction 


-A  Days  >  0.5  DV 


Boundary  ,, 

waters  Voyageurs  isle  Royale 


ConinwntrnCMlk  Natural  Rrisources 
HiKt  ArcelorMittal  Minorca  Mine. 

(A)innwni:  References  to  the  optional 
use  ol  Part  75  njcordkeepiug 
ie(|uireinents  should  he  removed  from 
lh(!  jjroposed  ruh;  htrcause  taconite 
iiirnaces  are  not  Acid  Rain  subject  units 
Hespoim-  RPA  intended  to  ])rovide 
the  J^arl  75  recordkcrejjing  requirements 
as  an  option  lor  facilities  electing  to  use 
those  recordkeeping  requirements.  If  a 
suhject-to-13AR  r  facility  is  not  subject  to 
the  Acid  Rain  requirements,  then 
recordkeeping  reriuirements  of  either  40 
fd'R  part  00  or  40  CFR  jjart  05  may  he 
used. 

Commenfe/v  Cliffs  Natural  Re.sources 
ArcelorMittal  Minorca  Mine,  and  IJ  S 
Steel. 

Coummn/;  Cliffs  and  U.S.  Steel  noted 
tliat  the  reference  to  40  CFR  l(i:t.:3  is 
im.orrect  and  should  he  revised  to  40 
CI'R  1,50.. 5. 

/fe.s-pon.se.- A  correct  citation  is 
provided  in  the  final  rule 
rommen/er;  Cliffs  Natural  Re.sources 
and  ArcelorMittal  Minorca  Mine. 
Commen/.- Cliffs  noted  that  the 

o.  1  erlormance  Specification  2, 

Ihocedure  1,  is  incorrect.  Ihocedure  1 
should  he  associated  with  40  CiFR  nart 
(id.  appendix  F.  * 

liasponsc^:  A  correct  citation  is 
])rovided  in  the  final  rule. 

Cliffs  Natural  Re.sources. 
ArcelorMittal  Minorca  Mine,  and  IJ  S 
Steel. 

f.omnnm/;  Cliffs  and  U.S.  Steel  .stated 
that  tlie  inclusion  of  references  to  the 
Cuaieral  Provisions  of  40  CFR  part  0.5  is 
iiiapprojjriate  and  overly  hurdensome 
I  li(i  nderences  to  40  CFR  part  05  should 
l)(;  removed. 

lit^sponse:  Fl’A  included  refertmces  to  i 
40  (d-  R  jjurt  05  hecau.se  many  of  those*  i 
ruquirements  (including  the'  I 

(lovdopmeni  of  a  startuj).  .shutdown  and  .* 
inalhmction  plan  and  monitoring  plan)  i 
should  have  alre'adv  h(!en  develo|)ed  for  i 
the  suhject-to-13ART  facilities  for  i 

|)urjK)se.s  of  the  Taconite  MAC'f’  rubs.  c 
Additionally,  the  nupiirements  i 

a.s.sociated  with  the  installation.  ( 

c:ertification,  maintenance,  and 
npeiiition  of  the;  Cl'.MS  are  similar.  (; 

f  fowever,  in  respon.sei  to  the  comments  a 
received,  references  to  40  CFR  part  05  p 

will  he  removed.  References  to  40  CFR  n 
fjart  00,  apjKmdices  13  and  F  will  he  h 


r(;tamed  where  appropriate.  'I’he  rule 
has  akso  been  revi.sed  to  sjiecificall y 
identify  requirements  that  we  intended 
to  include  (for  exanqile  notifications  or 
reporting),  hut  which  were  jireviouslv 
mcorptirateil  through  citing  to  either '40 
td-R])art  00  or  40  CFR  part  05. 

III.  VVhal  action  is  EPA  taking? 

f  he  emission  sources  di.scus.sed 
below  are  indurating  furnaces  at  seven 
taconite  facilities.  Six  of  the  taconite 
facilities,  ArcelorMittal,  Hihhing 
Taconite,  Northshore  Mining,  U.S.  Steel 
Keetac.  U.S.  Steel  Minntac.  and  United 
fai.onite,  are  located  in  Minnesota, 
while  Tilden  is  located  in  Michigan. 
EVA  has  adopted  the  terniinologv  u.sed 
liv  the  companies  and  states  to  identify 
the  indurating  furnaces  to  ensure 
consistency  with  permits  and  other 
cntoi (.ealile  documents.  However, 
legiiidhiss  of  whether  the  emission 
sources  are  referred  to  as  furnaces,  kilns 
or  hues,  all  terms  refer  to  indurating 
furnaces,  which  involve  a  high 
tomiierature  jirocess  for  hardeiiim- 
faconite  jiellets  for  suhseijuent  u.se  in 
iMHst  furnacos. 


A.  NOs  Limits 

ERA  IS  revising  its  projio.sed  limit  of 
1.2  Ihs  N(1x/MMI3TU.  on  a  .5()-day 
rolling  average,  to  a  limit  of  1.2  Ihs 
NOx/MMI3TU  when  only  natural  gas  is 
used  and  a  limit  of  1.5  Ihs  N(3x/MMI3TU 
for  all  other  fuels,  on  a  50-dav  rollino 
average,  for  all  indurating  furnaces.  ” 
fie.se  revised  limits  are  ha.sed  upon  test 
data  submitted  by  U.S.  Steel  for  fanes  (3 
and  7  at  Minntac  while  using  low  NOx 
hurners.  This  revision  affects  U.S.  Steel 
Keetai:,  U.S.  Steel  Minntac.  and  United 
faconite,  which  u.se  .solid  fuel.  'Tfu; 
other  four  facilities  will  he  subject  to  the 
natural  gas  limit  of  1.2  Ihs  NOx/ 

MM13TU.  To  meet  the.se  limit.s,  tlie 
sources  will  es.sentially  he  reipiired  to 
install  low  NOx  hurners  on  each 
indurating  furnace.  Rased  upon 
information  received  during  the 
(.omment  jieriod,  Ff^A  believes  that  2() 
months  is  a  reasonable  time  for  a 
oomjiany  s  first  indurating  furnace  to 
ooinply  with  the  limit.  This  will  allow 
oach  conqiany  sufficaent  time  to  iierform 
an  engineering  analysis,  prepare  a 
fieimit  ajijilicahility  determination, 
inanufacture  and  install  the  low  NOx 
hurner(.s),  and  provide  for  a  shakedown 


jieriod  to  achieve  compliance  after  the 
ow  NOx  l)urner(.s)  have  been  instalhui. 
\\  tide  tins  coniiiliance  .schedule  is  six 
iiionths  longer  than  the  iiropo.sal.  Ef’A 
lielieves  that  the  additional  time  is 
lUK.e.ssary  for  a  shakedown  jieriod 
As  siiecifiod  in  the  propo.sal.  a  .sec;ond 
line  will  have  an  additional  year  to 
comply  with  the  emi.ssion  limit,  while 
a  third  line  will  have  two  additional 
years  to  comply.  This  apjjroach  will 
file  installation  and  minimize 
impaids  on  production.  El^A  notes 
however,  that  U.S.  Steel  Minntac  i.s  on 
a  sfiorter  .schedule  consi.stent  with  wfiat 
was  proposed,  while  U.S.  Steel  Keetac 
has  been  given  three  years  to  comiily 
with  Its  only  line.  The  additional  time 
afforded  to  U.S.  Steel  Keetac  i.s 
primarily  due  to  the  lead  time 
associated  with  ac(|uiring  jiroce.ss  fans. 


B.  S()2  Limits 

A  i.s  revising  all  of  the  propo.sed 
S()2  limits  as  follow.s.  Unle.ss  otherwi.se 
.stated,  the.se  limit.s  are  ha.sed  on  the  n5lh 
percentile  Ul^L. 

1  ihlen  Mining  (ioniiianv 

Tilden ’s  Urate  Kiln  Line  1  is  reiiuired 
to  convert  to  100  percent  natural  gas 
and  install  UEMS  within  one  year  of  the 
effective  date  of  this  rule.  Within  20 
iiionths  of  the  effective  date  of  this  rule, 
an  emission  limit  mu.st  he  e.stahlished 
111  terms  of  Ihs  SOVhr,  on  a  ,50-dav 
rolling  average,  ha.sed  on  the  05th 
fiercentile  URL.  This  compliance 
schedule  allows  two  months  to  proci'ss 
12  months  of  UEMS  data.  This  i.s  a 
change  from  the  jirojio.sed  requirement 
to  install  an  add-on  control  .system, 
achieving  either  5  jijmiv  SO,  or  05 
percent  removal  efficiency,  because 
such  a  control  sv.stem  i.s  not 
oconomically  feasible  when  a  furnace  is 
using  only  natural  gas. 

If.S.  Steel  Keetac 

An  emission  limit  of  225  Ihs  SO,/hr. 
based  on  a  5()-day  rolling  average,  shall 
apply  to  U.,S.  Steel  Keelac's  Urate  Kiln 
pelletizing  furnace  beginning  three 
months  from  the  effective  date  of  the 
rule.  This  numerical  limit  and 
compliance  .schedule  are  the  .same  as 
those  contained  in  the  proposed 
rulemaking  and  reflect  existing  controls. 
However,  redundant  control  efficiency 
and  pH  limit.s  liave  lieen  eliminated. 
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I'l'A  has  clarified  in  th(!  final  rule  that, 
in  addition  to  this  St)i  limit,  any  coal 
horned  at  Keetac  must  have  a  sulfur 
content  no  greater  than  O.tiO  |)ercent 
sulfur  by  weight  based  on  a  monthly 
block  average. 

nibbing  Taconite 

An  aggregate  emission  limit  of  247.8 
Ihs  SOj/hr.  ha.sed  on  a  3()-day  rolling 
average,  shall  apply  to  the  pelletizing 
furnaces  at  llibhing’s  three;  lines 
lM;ginning  six  months  from  the  eflective 
date  of  this  rule.  This  limit  rellects 
exi.sting  controls.  This  is  an  increa.se 
from  the  proposed  limit,  which  totaled 
183  Ihs  S()2/hr.  based  on  a  3()-day 
rolling  average.  This  increa.se  is  a  result 
of  more  accurate  emission  data  that  was 
obtained  snh.se(|nent  to  the  jjropo.sal. 

ll.S.  .Steel  Minntac 

An  aggregate  emission  limit  of  498  lbs 
.SO^/hr  shall  apply  to  indurating  furnace 
bines  3—7  when  all  lines  are  jirodiuang 
llnx  pellets.  An  aggregate  emission  limit 
of  830  lbs  .SO^/hr  shall  aj)i)lv  to  bines 
3-7  when  bines  3-.5  are  ])rodncing  acid 
p(;llet.s  and  bines  0  and  7  are  producing 
flux  pellets.  An  aggregate  emission  limit 
of  800  lbs  .S(Whr  shall  ai)ply  to  bines 
3-7  wh(;n  all  lines  art;  ])rodncing  acid 
p(;ll(;t.s.  The.se  limits  reil(;ct  (;xisting 
controls.  'I'liese  .SOj  emission  limits  are 
ha.s(;d  on  a  30-dav  rolling  average  and 
a|)|)ly  three  months  from  the  effectivt; 
date  of  this  rnlt;.  This  is  an  increast; 
from  the  jtroposed  limits,  which  totaled 
327  Ihs  ,S()2/iir.  hast;d  on  a  30-dav 
ntlling  average.  This  incr(;a.se  is  a  r(;snlt 
of  more  accurate  emission  data  that  was 
obtained  suhsetpient  to  the  propo.sal. 
FPA  has  clarified  in  the  final  rule  that, 
in  addition  to  the.se  ,SC)2  limits,  any  coal 
burned  at  Minntac  must  have  a  sulfur 
content  no  gn;ater  than  0.00  ])ercent 
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snlfnr  by  weight  based  on  a  monthly 
block  av(;rag(;. 

United  Taconite 

An  aggr(;gate  emission  limit  of  .52!)  Ihs 
.S()2/hr.  l)as(;d  on  a  30-dav  rolling 
av(;rag(;,  shall  apply  to  the  bim;  1  and 
bine  2  ])(;llet  furnaces  b(;ginning  54 
months  from  the  (;ffective  dati;  of  this 
rule.  In  addition  to  this  limit,  l]nit(;d 
'I’aconite  is  re(|nired  to  burn  either 
natural  gas  or  a  blend  of  natural  gas  and 
coal.  Any  coaled  l)nriu;d  must  hav(;  a 
snlfnr  c:ontent  no  greater  than  0.00 
percent  snlfnr  hv  weight  ha.sed  on  a 
monthly  block  averagi;.  This  limit 
re])r(;.sents  a  change  from  tin;  propos(;d 
r(;(inirement  to  in.stall  an  add-on  control 
system,  achieving  either  5  pjjinv  .S()2  or 
!)5  percent  removal  effic  iency.  B(;can.se 
this  federally  enforceable  oi)(;rational 
change  in  fuel  mixture  will  achieve 
approximately  a  50  percent  reduction  in 
tin;  facility’s  ha.seline  and  actual 
emissions,  tin;  proposed  add-on  control 
system  is  no  longer  cost  effective. 

Arc(;lorMittal  Minorca  Mine 

An  emission  limit  of  38.10  Ihs  .S02/hr. 
ha.s(;d  on  a  30-day  rolling  averagt;.  shall 
aj)ply  to  ArcelorMittal's  indurating 
furnace;  beginning  six  months  from  tin; 
eflective  date;  eef  this  rede.  This  is  em 
ine:re;ase;  frenn  the  pre)])e)se;el  limit  e)f  23 
lbs  .S()2/hr,  t):ise;el  n|)e)n  ii  30-ei;iy  re)lling 
iive;rage;.  This  ine;re;ase;  is  a  re;.snlt  e)f  meere; 
;ee;e:nrate  emi.s.sie)n  delta  that  weis 
e)htaine;el  snh,se;e|nent  tei  the;  pre)])e)sal. 


avereige.  The;  preipeiseel  exintreil  e;ffie:ie:ne:y 
re;e|nire;me;nt  has  l)e;e;n  eliminateel 
he;e;enise;  it  is  a  re;ehmel<mt  re;e|nire;nn;nt. 
Within  20  memths  eif  the;  e;ife;e;tive  elate; 
eif  this  rule,  a  re;vise;ei  .S()2  limit  must  he; 
e;stahlishe;el  l)ase;el  em  eine;  ye;eir  eif  Innirlv 
C'.l'iM.S  elata  using  the;  !)5th  pere:e;ntile 
UFb. 

C.  CHMS 

As  re;e]uire;el  in  the;  ineipeisal, 
installatiem  anel  eiperatiem  eif  (iEM.S  is 
re;einire;el  nei  late;r  than  the;  ajiiilicable 
e'.eimjilianex;  elate  feir  e;ae;h  limit.  This 
re;])re;se;nts  no  change  freim  the;  ])re)pe)se;el 
rulemaking,  lleiwever,  as  ineliexiteel 
eiheive.  seime  e:e)m])liane:e  elates  have 
been  extende;el,  anel  .seime  inelnrating 
fnrnae;es  eire  neiw  snlijee:t  tei  status-ejuei 
.SC)2  limits.  Ha.sed  u]iein  eximments 
ree:eive;el.  as  well  as  aelelitieinal 
infeirmatiein  regareling  the  ameinnt  of 
time  neieeleel  tei  in.stall  UEMS,  we  have 
ine:reaseel  the;  comjiliance  scheelnle  from 
thre;e  memths  tei  six  memths  for  theise; 
,seinre;e;s  that  are;  maintaining  status  epni 
exmtreils  anel  elei  neit  exirrentlv  have 
Cl'M.S. 

D.  X'isibilitv  licnofils  and  (k)st 
EffactivaiK^ss 

EHA  estimates  that  this  ae;tiem  will 
impreive  visibility  at  feiur  (ila.ss  I  eireeis 
by  reehn-.ing  alieint  22.000  teins  per  ye;ar 
eif  NOx  emiissions  anel  2.000  tons  ]ier 
year  eif  .S()2  emiissiems  freim  sevem 
tiiexmite;  fae:ilitie;s.  The;  re;ehn;tiem.s  in 
NOx  emi.ssiems  will  re;snll  freim  the 
installatiem  of  leiw  NOx  Imrners.  a 
re;lative;ly  iin;x]ie;nsive  exmtreil  eleviex; 
that  deies  neit  involve  signifiexmt  retreifit 
exists  as  the  ]ireiex;ss  exmsists  jirimarilv  eif 
swite:hing  out  linrinirs.  ll.S.  Steel 
Minntac  is  the  einly  facility  at  whie:h 
low  NOx  hnrners  have  been  installed 
;mel  the  only  one  for  whie:h  eletaileel  exist 
information  is  available. 


Neirthsheire  Mining  Oeimpemv 

An  aggre;gate;  emissiem  limit  eif  3!)  Ihs 
S02/hr,  liaseiel  em  a  30-elav  reilling.  sh;dl 
apply  tei  I’nrnaex;  11  anel  Enrnaex;  12. 
lieiginning  six  memths  freim  the;  e;ffe;e:tive; 
elate;  eif  this  ride.  This  limit  will  stay 
e;fie;e;tive  feir  erne;  year.  This  is  an 
ine;re;a.se;  freim  the;  preipei.se;el  limit  of  33.4 
lbs  S02/hr,  liase;el  njion  a  30-elay  rolling 

Low  NOx  Burner  Cost  Analysis  at  U.S.  Steel  Minntac  Line  6 


Fuel  blend 

Capital  cost 
($) 

Annualized 
capital  cost 
($/yr) 

Annual  O&M 
($/yr) 

Total 

annualized 

cost 

($/yr) 

Cost- 

effectiveness 

($/ton) 

60%  Coal/40%  Natural  Gas . 

100%  Natural  Gas  . 

$2,846,422 

2,846,422 

$536,754 

536,754 

$228,293 

228,293 

$765,048 

765,048 

$441 

210 

EI’A  lie;lie;ve;s  that  the;  exists  e:ite;el  liv 
U.S.  .Steiel  are;  ge;ne;rally  !ip|}lie:ahle; 
aeaeiss  the  ineln.stry  hase;el  em  elisexissiems 
the;  Agene:y  hael  with  veneleirs.  As  ii 
re;.snlt.  a  figure  eif  S500/tem  was 
ultimately  sele;e:te;el  as  a  exin.servative; 
nppe;r  heiimel  feir  the;  e;eist  e;ffee:tivene;.ss  eif 
installatiems  at  the  either  taconite 
fae;ilitie;s. 


Re;elne:tiein.s  in  SO2  emii.ssiems  will 
reisnlt  freim  fuel  switediing  anel  new 
emii.ssiem  limits  that  preipeirlv  re;nee:t 
eixisting  .SO2  exmtreils.  EHA  eliel  neit  have; 
snffieaent  infeirmatiein  tei  eistiniiite  the; 
exKsts  eif  fuel  switednng. 


Hreijiei.seiel  Disajijireivid  eif  the;  .St.ites’ 
HART  Determinations  feir  Taexmite; 
Eaealities 

EHA  reiteiniteis  that  the  Agene:y  is  neit 
taking  ae.tiem  teiel.iy  em  its  preijiei.seel 
eli.sap]ireival  eif  Minneseita  anel 
Miediigan's  HART  eleiterminatiems  for  the; 
taexmite  inelnstry.  EHA  is  i.ssning  a 
.se;parate;  snpiilemental  neitie:e  eif 
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j)r()])()se(l  rulemaking  that  ])rovide.s 
additional  exjdanation  of  the  Agency's 
rationale  for  the  ])ro])os(Kl  (lisa])proval 
and  solicits  additional  comments.  FPA 
will  ])nhlish  a  se])arate  final  rnUnnaking 
regarding  the  jjroposed  (li.sa])])roval 
once  the  Agtmcy  has  completed  revicnv 
of  any  additional  public  comments 
receiv(;d. 

IV.  Statutory  and  Execaitive  Order 
Reviews 

A.  /i.vef;u//\'e  Order  12li66:  ReguUitorv 
Phinning  and  Review  and  Executive 
Order  13563:  Improving  Regulation  and 
Regulatory  Review 

This  action  finalizes  BART 
re(]uirements  for  seven  taconite  facilities 
in  Minne.sota  and  Michigan.  Therefore, 
it  is  not  a  rule  of  general  aj)])licahility, 
and  not  a  “significant  regulatory  action" 
under  tin;  terms  of  Executive  Order 
128B(i  (58  FR  5175.8.  October  4.  1998). 
Becau.se  this  type  of  action  is  exemjjt 
from  review  under  EO  12888.  it  is  also 
not  subject  to  review  under  Executive 
Order  18588  (78  FR  8821,  (anuarv  21. 
2011). 

R.  Paperwork  Reduction  Act 

This  action  do(;s  not  imjjose  an 
information  collection  burden  under  the 
provisions  of  the  Ba))erwork  R(;duction 
Act,  44  lJ..S.(k  8501  (;t  s(;(j.  Burden  is 
dc;fin(;d  at  5  (iER  1820.8(h).  B(;cau.se  this 
FIB  only  applies  to  seven  facilities  in 
Minnesota  and  Michigan,  tin;  Paperwork 
R(;duction  Act  do(;.s  not  aj)plv.  .See  5 
OFR  1820.8(c). 

O.  Regidatorv  Flexibility  Act 

The  R(;gulatorv  Flexibility  Act  (RFA) 
generally  r(;(|uires  an  Ag(;ncy  to  prepare 
a  n;gulatory  fh;xihility  analysis  of  any 
rule  suhj(;ct  to  notice  and  comment 
rulemaking  renjuirements  under  the 
Admini.strative  Proc;edure  Act  or  any 
otln;r  statute  unlc;.s.s  the  Agency  certific;s 
that  the  rule  will  not  have  a  significant 
(;conomic  impact  on  a  substantial 
munlH;r  of  small  (;ntities.  .Small  c;ntities 
include  small  hu.sin(;sse.s,  small 
organizations,  and  small  governmental 
jurisdictions. 

I’or  pur])o.ses  of  as.sc;s.sing  the  imjiacts 
of  today’s  rule  on  small  entiti(;.s,  small 
(;ntily  is  defined  as:  (1)  A  small  husin(;.ss 
as  defin(;d  by  the  .Small  Business 
Admini.stration’s  (.SBA)  r(;gulation.s  at  18 
CFR  121.201;  (2)  a  small  gov(;rnm(;ntal 
jurisdiction  that  is  a  governm(;id  of  a 
city,  c:onidy.  town,  school  district  or 
.spec:ial  district  with  a  j)opidation  of  le.ss 
than  50,000;  and  (8)  a  small 
organization  that  is  any  not-for-profit 
ent(;rpri.se  which  is  independently 
owned  and  operat(;d  and  is  not 
dominant  in  its  field. 


Aft(;r  con.sid(;ring  the  economic 
impacts  of  this  action  on  small  eutiti(;s. 

I  c(;rtifv  that  this  action  will  not  have  a 
significant  economic  im])act  on  a 
substantial  number  of  small  entities. 

Tin;  net  ri;sult  of  this  final  action  is  that 
EPA  is  promulgating  emi.ssion  controls 
on  selected  units  at  S(;ven  large  taconite 
facilities  that  an;  not  owned  by  small 
entities,  and  th(;refore  are  not 
themselves  small  (;ntitie.s. 

D.  Unfunded  Mandedes  Reform  Act 
(UMRA) 

This  rule  does  not  contain  a  Federal 
mandati;  that  may  result  in  expenditures 
of  . $100  million  or  more  for  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  the  private  sector  in  any  one  year.  It 
is  a  rule  of  particular  applicability  that 
affects  only  seven  facilities  in  Michigan 
and  Minnesota.  Thus,  this  rule  is  not 
subject  to  the  re(]uirements  of  sections 
202  or  205  of  UMRA. 

This  rub;  is  also  not  subject  to  the 
reepurements  of  section  208  of  UMRA 
because  it  contains  no  regulatory 
reepurements  that  might  significantly  or 
uni(piely  affect  small  gov(;rmnent.s.  This 
rule  only  ap])lie.s  to  seven  facilities  in 
Michigan  and  Minnesota. 

E.  Executive  Order  13132  Eeder(dism 

This  action  does  not  have  fed(;rali.sm 

im])lications.  It  will  not  have;  substantial 
dir(;ct  effects  on  the  stat(;.s,  on  the 
relationship  hetw(;en  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
resjxnisihilities  among  the  various 
lev(;ls  of  government,  as  specified  in 
Ex(;cutive  Order  18182.  This  action 
addres.ses  Michigan  and  Minne.sota’s 
failure  to  submit  .SIPs  by  the  aj)plicahle 
deadline  that  meet  the  regional  haze 
requirements  under  the  Clean  Air  Act. 
Thus.  Executive  Order  18182  does  not 
apply  to  this  action.  Although  section  8 
of  Executive  Order  18182  does  not 
apply  to  this  action,  EPA  did  consult 
with  Michigan  and  Minnesota  in 
develo])ing  this  action. 

E.  Executive  Order  13175 

.Subject  to  Executive  Order  18175  (85 
FR  87249.  Nov(;mh(;r  9,  2()()0).  EPA  may 
not  issue  a  regulation  that  has  Tribal 
implication,  that  impo.ses  substantial 
direct  comj)liance  costs,  and  that  is  not 
r(;(pur(;d  by  statute,  unless  the  F(;deral 
government  ])rovides  the  funds 
neces.sarv  to  pay  the  direct  compliance 
co.sts  incurred  by  Tribal  governments,  or 
EPA  consults  with  Tribal  officials  early 
in  the  process  of  developing  the 
])ro|)osed  regulation  ami  develo])S  a 
Tribal  summary  imjjact  statement. 

EPA  has  concluded  that  this  action 
may  have  Tribal  implications.  For 


example,  although  the  FIl’  does  not 
apply  to  sources  in  Indian  country, 
controls  and  emi.ssion  reductions  arising 
from  the  program  may  affet:t  hulian 
country  or  otlier  Tribal  inter(;sts. 
However,  the  regulations  arising  und(;r 
this  action  will  neither  impose 
substantial  direct  compliauci;  costs  on 
Tribal  governments,  nor  ])re(;mpt  Tribal 
law. 

EPA  initiated  consultation  with  Tribal 
officials  early  in  the  proce.ss  of 
developing  this  regulation  to  permit 
them  to  have  meaningful  and  timely 
in])ut  into  its  develoi)ment.  EPA  s(;nt  an 
invitation  to  consult  to  each  Region  5 
Tribe  on  August  15.  2012,  along  with  a 
copy  of  the  j)ropos(;d  taconite  FIP 
Federal  Register  notice.  Conference 
calls  were  held  on  the  taconite  FIP 
propo.sal  on  Augu.st  22,  2012  and 
.September  12,  2012  to  [jrovide  all 
Region  5  Tribes  with  more  information 
on  the  j)roj)os(;d  rulemaking  and  an 
op])ortunity  to  ask  (juestious  of  EPA 
technical  staff  and  reque.st  individual 
consultation  if  desired.  Four  Region  5 
Tribes  ])articipated  in  the  August  22, 
2012  call.  Two  Region  5  Tribes 
|)artici])ated  in  the  .S(;ptemher  12.  2012 
discussion.  One  R(;gion  5  Trila; 

])rovid(;d  verbal  testimonv  at  the  public 
hearing  held  on  the  propo.sed  taconite 
FIP  rulemaking  on  August  29.  2012.  One 
Region  5  Tribal  (ihair  expr(;s.sed 
appreciation  for  the  discu.ssions  held 
with  the  Tril)i;s  and  gratitude  for  EPA’s 
careful  consideration  of  the  regional 
haze  situation  in  northeast  Minnesota. 

a.  Executive  Order  13045:  Protection  of 
(Children  From  Environmented  Health 
Risks  and  Safety  Risks 

EPA  interprets  Executive  Order  18045 
(82  FR  19885.  April  28.  1997)  as 
applying  only  to  those  regidatorv 
actions  that  concern  health  or  .safety 
risks,  such  that  the  analysis  required 
under  section  5-501  of  the  executive 
order  has  tin;  potential  to  innueiice  the 
regulation.  This  action  is  not  subject  to 
Executive  Order  18045  because  it 
imjilements  specific  standards 
established  by  Congress  in  statutes. 
However,  to  the  extent  this  rule  will 
limit  emi.ssions,  the  rule  will  have  a 
beneficial  (;ffect  on  children's  health  by 
reducing  air  ])ollution. 

II.  Execidive  Order  1321 1 :  Actions 
Concerning  Reguhdions  Tlnd 
Significantly  Affect  Energy  Supply. 
Distrihidion,  or  Use 

This  action  is  not  subject  to  Executive 
Order  18211  (88  FR  28855.  May  22, 
2001)  h(;cause  it  is  not  a  significant 
regidatorv  action  under  lixecutive  Order 
12888. 
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I.  Xkiiiondl  Technolo}>v  Transfer  and 
Advanceineni  Act 

.S(!(:ti()n  12(d)  ol  the  National 
'r(!(;hnology  Transfer  and  Advaiuaanenl 
Act  of  (“NTTAA").  Fiiblie  haw 
l()4-1i:i.  12(d)  (15  IJ.S.C.  272  note) 
directs  liPA  to  use  voluntary  consensus 
.standards  in  its  nignlatorv  activities 
nnle.ss  to  do  so  would  be  inconsistent 
with  a|)])lical)le  law  or  otherwise 
impractical.  Vohmtarv  con.scmsns 
.standards  are  technical  standards  (e.g., 
materials  specifications.  t(!st  methods, 
sampling  procculures.  and  bnsimi.ss 
practices)  that  are  developcui  or  adopttul 
by  vohmtarv  consensus  standards 
bodies.  NTTAA  directs  FPA  to  provide 
(longress.  through  OMB.  explanations 
when  the  Agency  decides  not  to  use 
available  and  aijplicable  vohmtarv 
consensus  .standards. 

This  action  does  not  involve  technical 
standards.  Todav's  action  does  not 
reciuire  the  public  to  |)erform  activities 
conducive  to  the  use  of  voluntary 
consensus  .standards.  Therefore.  FBA 
did  not  consider  the  n.se  of  any 
voluntary  consensus  .standards. 

/.  Txeentive  Order  12898:  Tederal 
Aclians  To  Address  Tnvironinented 
Inslice  in  Minority  Popnlations  and 
Unv-lncoine  Popnlations 

Executive  Order  1281)8  (51)  FR  7()21), 
Febrnarv  Ki.  11)1)4)  establishes  fedcnal 
executive  policy  on  environmental 
justice.  Its  main  ])rovision  directs 
federal  agencies,  to  the  greatest  extent 
jjracticable  and  j)ermitted  hv  law.  to 
make  environmental  justice  part  of  their 
mission  by  identifying  and  addni.ssing. 
as  apj)ropriate.  disproportionately  high 
and  adverse  human  health  or 
environmental  effects  of  their  programs, 
policies,  and  activities  on  minoritv 
popnlations  and  low-income 
popnlations  in  the  United  States. 

We  have  determined  that  this  rule 
will  not  have  disjjroportionatelv  high 
and  adverse  human  liealth  or 
environmental  effects  on  minority  or 
low-income  po])nlations  because  it 
increa.ses  the  level  of  environmental 
protection  for  all  affected  |)0])ulations 
without  having  any  disproportionatelv 
high  and  adverse  human  health  or 
environmental  effects  on  any 
|>o|)nlation.  including  any  minority  or 
low-income  population.  This  rule  limits 
(unissions  from  seven  facilities. 

K.  Oongressioind  Heview  Act 

The  Uongre.ssional  Review  Act.  5 
IJ..S.(]  801  et  s(!q..  as  added  hy  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1900.  generally  i)rovides 
that  before  a  rule  may  take;  effect,  the 
agency  i)romulgating  the  rule  mu.st 


submit  a  rule  report,  which  inchuhisa 
copy  of  the  ruh;,  to  each  House;  of  the 
Uongr(;ss  and  to  the  Comptroller  Ceneral 
of  the  United  .States.  .S(;ction  804 
exempts  from  .s(;ction  801  the  following 
types  of  rules:  (1)  Rules  of  particular 
a|)])lical)ility;  (2)  rules  relating  to  ag(;ncy 
manageanent  or  p(;rsonnel;  and  (.'1)  rules 
of  agency  organization.  proc(;dnr(;,  or 
practice  that  do  not  snhstantially  affect 
the  rights  or  obligations  (»f  non-agency 
parlies.  5  U.S.(',.  804(8).  I'lBA  is  not 
re(]uired  to  submit  a  ride  niport 
regarding  today’s  action  under  seiction 
801  becan.se  this  is  a  rule  of  ])articular 
applicability. 

L.  Indici(d  Review 

Under  section  807(t))(l)  of  the  (ilean 
Air  Act,  |)(;titions  for  judicial  review  of 
this  action  mn.st  be  fihid  in  the  United 
States  (^ourt  of  Ajijjeals  for  the 
approjiriate  circuit  by  April  8,  2018. 
Bursuant  to  (]lean  Air  Act  section 
807(d)(1)(B).  this  action  is  sut)jec;t  to  the 
re(iuirements  of  (dean  Air  Act  section 
807(d)  becan.se  it  promulgates  a  FIB 
under  (ilean  Air  Act  .sei:tion  110(c). 

Filing  a  petition  for  reconsideration  by 
the  Admini.strator  of  this  final  rule  does 
not  affect  the  finality  of  this  action  for 
the  purposes  of  judicial  niview,  nor 
does  it  extend  the  lime  within  which  a 
petition  for  judicial  review  may  he  fih;d, 
and  shall  not  po.stiione  the  effect ivene.ss 
of  such  rule  or  action.  This  action  may 
not  be  challengetl  later  in  proceedings  to 
enforce  its  reiinirements.  See  Uli;an  Air 
Act  .section  8()7(b)(2). 

List  of  Subjects  in  40  (T’R  Bart  52 

Environmental  protection.  Air 
])ollntion  control.  Incorjioralion  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide,  Barticulate  matter. 
Reporting  and  recordkee|)ing 
requirements.  Sulfur  oxides.  Volatile 
organic  compounds. 

llatiid:  lamiarv  15.  2018. 

I.isii  B.  )ac:kson. 

Adnuiiisirator. 

40  Cd‘'R  part  52  is  amended  as  follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

■  1 .  The  authority  citation  forjiart  52 
continues  to  niad  as  follows: 

Authority:  42  l)..S.(;.  7401  (;t  si;(i. 

Subpart  X — Michigan 

■  2.  .Section  52.1 1 88  is  amended  bv 
adding  and  reserving  paragraph  (j),  and 
adding  paragrajihs  (k),  (1),  (m).  and  (n) 
to  read  as  follows: 


§  52.1 1 83  Visibility  protection. 

***** 

(j)  iReserved] 

(k)  Tilden  Mining  (iompanv,  or  any 
subseiinent  own(;r/operalor  of  the 
Tilden  Mining  ('.onqiany  facility  in 
Ishpeming,  Michigan,  shall  meet  the 
following  re(|uir(;ments: 

(l)  \’()\  Emission  Limits.  An  emission 
limit  of  1.5  lbs  NOx/MMBtu.  ha.sed  on 

a  8()-day  rolling  average,  shall  apjily  to 
the  indurating  furnace.  Urate  Kiln  Line 
1  (EUKlLNl).  beginning  28  months  from 
March  8.  2018.  However,  for  any  80.  or 
more.  consec;ulive  days  when  only 
natural  gas  is  used  a  limit  of  1.2  Ihs 
NOx/MMBtu,  based  on  a  80-day  rolling 
average,  shall  ajijily. 

(2)  SO;  Emission  Limits.  A  fuel  sulfur 
content  limit  of  no  greater  than  1.20 
peri:ent  sulfur  content  hy  weight  shall 
a])plv  to  fuel  comhu.sted  in  Brocess 
Boiler  #1  (EUBOlLERl )  and  Brocess 
Boiler  #2  (EUBOILER2)  beginning  8 
months  from  March  8,  2018.  A  fuel 
sulfur  content  limit  of  no  greater  than 
1.50  ])ercent  sulfur  content  by  weight 
shall  iqiply  to  fuel  combusted  in  the 
Lim;  1  Dryer  (EUDRYERl)  l)(;ginning  8 
months  from  March  8.  2018.  'I’he 
sampling  and  calculation  methodology 
for  determining  the  sulfur  content  of 
fuel  mu.st  he  described  in  the 
monitoring  plan  reipiired  at  paragraph 
(n)(8)(x)  of  this  .section. 

(8)  The  owner  or  operator  of  the 
facility  mu.st  switch  (hate  Kiln  Line  1 
(EUKILNl)  to  100  percent  natural  gas 
beginning  1  year  from  March  8,  2018. 

For  the  purpo.ses  of  CEM.S  rei]uirements, 
the  compliance  date  by  which  the  (T']M.S 
mu.st  be  installed  and  ojierated  for 
Tilden  is  one  year  from  March  8,  2018. 
Within  20  months  of  March  8.  2018.  the 
owner  or  operator  must  calculate  and 
comply  with  an  .SfT  limit  based  on  one 
year  of  hourly  (]EM.S  emissions  data 
reported  in  lbs  .S()2/hr  and  submit  such 
limit,  calc:ulations  and  GEMS  data  to 
EBA.  This  limit  shall  hi;  calculated  in 
terms  of  Ihs  SOi/hr.  based  on  the 
following  eijuations,  with  comjjliance  to 
be  determined  on  a  80-day  rolling 
average. 
m  -  (n  +  1 )  *  (X 

in  =  tlu;  rank  of  llu;  ordered  data  i)oint,  wlien 
data  is  sort(;d  sniall(;sl  to  largest 
11  =  iuind)(;r  of  data  points 
(X  =  0.95,  to  r(!fli;(:t  tlie  95th  percentile 
If  m  is  a  wliole  nnmljer.  tlu;n  tlie  limit. 
UBL.  shall  lx;  conqinted  as: 

[  TL  =  X,„. 

\Vh(;re: 

.v,„  -  vahu;  of  the  /nth  data  |)oint  in  t(;rms 
of  Ihs  .S()j/hr,  \vh(;n  tin;  data  is  sorted 
smalh;st  to  largest 

If  ;/i  is  not  a  whole  number,  the  limit 
shall  be  computed  by  linear 


inl(!iiK)hitu)n  according  to  the  following  ***  ^  ^ 

tH|nation.  ” 


VPL  =  A, 


WIkmc: 

/a,  =  iIk,  inl(!o,,,-  portion  of  ;n.  i.,.., 

li  iincalcid  ill  zoro  (locinml  phicos.  iind 
aj,/-  the  dociinal  portion  oi  m 

(4)  Starting  2(i  months  from  March  « 
^013,  records  shtill  ht;  kept  lor  any  day 
<lm  mg  which  fuel  oil  is  hnrnod  as  fuel 
(mfher  idono  or  blended  \yilh  other 
iiiels)  in  Ciiate  Kiln  Line  i.  Thes(> 

'f -"Ids  mitsl  include,  at  a  minimum. 

u>«a  Ions  of  fuel  oil  burned  per  honr 
hio  sulfur  content  of  the  fuel  oil,  and  the 
emissions  in  pounds  per  hour. 

(5)  Starting  2(i  months  from  March  8 
2018  for  Grate  Kiln  Line  1.  the  SG,  limit 
does  not  apply  for  any  hour  in  which  it 

dul.umoniMl  lhal  lh„ro  is  a  aa^ 

curtailment,  beyond  Cliffs’  control 
<ic(:e.s.sitating  that  the  supply  of  natural 
gas  to  1  ilden’s  Line  1  indurating  furnace 

lieT  H  diniinated.  Reixmls  ninst 
'«>M)t  of  the  cau.se  of  the  curtailment 
and  duration  of  such  curtailment. 

Curing  such  curtailment,  the  u.se  of 
l)ackuji  coal  is  restricted  to  coal  with  no 
gie.iter  than  0.0{)  percent  sulfur  by 
weight. 

(1)  'Jesting  and  monitoring.  (1)  The 
owner  or  operator  shall  install,  certify 
oalilmite.  maintain  and  operate  a 
Continuous  Emissions  Monitorint> 

System  (GEMS)  forNOx  on  Tilden 
Mining  Company  unit  EUKlLNl. 
Compliance  with  the  emission  limits  for 
NOx  shall  he  determined  using  data 
irom  the  GEMS. 

(2)  The  owner  or  operator  shall 
install,  certify,  calibrate,  maintain  and 
operate  a  GEMS  for  SG,  on  Tilden 
Mining  Company  unit  EUKlLNl 
Compliance  with  the  emission  standard 
selected  for  SG,  shall  he  determined 
using  data  from  the  GEMS. 

(2)  The  owmer  or  ojierator  shall 
install,  certify,  calibrate,  maintain  and 
opeiate  one  or  more  continuous  diluent  ' 

inonitor(.s)((U  or  G(T]  and  continuous  ' 

flow  rate  monitor(.s)  on  Tilden  Mining  , 

(^ompany  unit  EUKlLNl  to  allow 

eonyersion  of  the  NGx  and  SG. 

(lh,s/MM13tn  and  Ihs/hr.  resjiectiyely) 
unle.ss  a  demonstnition  is  made  that  a  ^ 
diluent  monitor  and  continuous  flow 
nite  monitor  tire  not  needed  for  the 
owner  or  operator  to  demonstrate  c 

with  applicable  enii.s.sion 

hunts  m  units  of  the  standards.  “ 

of  this  .section,  all  d 

GEMS  reipnred  by  this  .section  must  ,si 


(i)(4)(i)-(xiy)  of  this  .section. 

(i)  All  GEMS  must  he  installed, 
ourtified calibrated,  maintained,  and 
operated  in  ticcordtince  with  40  GER 

I  art  00.  Ajipendix  H,  Performance 

(ii)  All  GEMS  associated  with 
monitoring  NGx  (including  the  NGx 
uionitor  and  nece.ssary  diluent  and  flow 
rate  monitors)  must  he  in.stalled  and 
operational  no  later  than  the  comjdiance 

(M(l  J.  All  GEMS  a.s,sociated  with 
iiionitoring  SG,  must  he  in.stalled  and 

s  "rf'’ 'iionths 
‘  rPMc  '^'‘■'•ifif^Htion  of  the 

C-EMS  oiierational  .status  .shall,  as  a 
unnnmim,  include  comiiletion  of  the 
^  inanufacturer’s  written  re(|uirements  or 
KH.ommendations  for  installation 
operation,  and  calibration  of  the 
deyices. 

(hi)  1  he  owner  or  opmator  must 
eonduct  a  performance  eyaluiition  of 
oai.fi  (,lt,MS  in  acconhmee  with  40  GER 
I  art  00,  Aj)j)endix  B.  PS-2.  The 
pmformance  eyaluations  must  he 
(:ompleted  uo  later  than  00  days  after 

d»M(«spectiye(:EMSin.stallation. 

”P‘uator  of  each 

l.EMS  mu.st  conduct  jieriodic  Quality 
Assurance,  Quality  (;ontrol  (QA/Q(') 
checks  of  each  GEMS  in  accordaime 
with  40  GER  Part  00.  Appendix  E. 
rocedurel.  The  first  GEMS  accuracy 

fRATAl  '''f  relatiye  accuracy  test  audit 

h  n/m  t”  '^'^""hhoted  no  later 

tlian  00  days  after  the  resjiectiye  GEMS 
mstallation. 

rcc  openitor  of  each 

GEMS  mu.st  furnish  the  Regional 
Administrator  two,  or  iijum  request, 
more  copuis  of  a  written  rejiort  of  the  i 

aml'  vw  evaluation  ' 

<md  QA/Q(,  check  within  00  days  of  t 
completion. 

nit  L  *  operator  of  each  i 

gems  must  check,  record,  and  (juantify  i 
he  zero  and  sjjan  calibration  drifts  at  ‘  .s 
least  once  daily  (eyery  24  hours)  in  i 

accordance  with  40  GER  Part  (it),  s 

Apjiendix  V,  Procedure  1 ,  Sectiiin  4.  a 
(vn )  Except  for  GEMS  breakdowns  fi 
■eiiairs  calibration  checks,  and  zero  and 
span  adptsfinents.  all  GEMS  reipiired  by  „ 

tins  .section  shall  he  in  continuous  '  i 

operation  during  all  ])eriods  of  jirocess  „ 

oiieralionofthei.uhirating  furnaces. 

mcl tiding  jieriods  of  jiroce.ss  unit 
startup,  shutdown,  and  malfunction.  hi 


(viii)  All  (,EMS  nupiired  by  this 
section  mu.st  meet  the  minimum  data 
nKpnntments  at  paragraiihs 
(l)(4)(yiii)(A)-(G)  of  this  .section. 

(A)  (,omj)lete  a  minimum  of  one  cycle 

,  ()t  operation  (.sampling,  analyzing,  and  ' 

•  data  recording)  for  each  siu:ce.s.siye  1  'i- 

mmnte  quadrant  of  an  hour. 

(B)  Sample,  amilyze  and  record 
emi.s.sions  data  for  all  periods  of  proce.ss 
operation  except  as  described  in 

of  this  .section. 

Bd  \\  lien  emission  data  from  (,'EMS 
are  not  ayailable  due  to  continuous 
monitoring  system  breakdowns,  repairs 
^  (.ahhration  checks,  or  zero  ami  span 
adiustments.  emission  data  must  he 
obtained  using  other  monitoring 
sy.stem.s  or  emi.ssion  estimation  methods 
aiijiroyed  by  the  El^A.  The  other 
monitoring  .systems  or  emi.ssion 
(estimation  methods  to  he  used  must  he 
incorporated  into  the  monitoring  plan  ’ 
leijinred  by  this  section  and  iiroyide 
information  such  that  emi.s.sions  data  are 
ay.nlalile  for  a  minimum  of  18  hours  in 
naidi  24  hour  jieriod  and  at  least  22  out 
ot  .R)  succe.ssiye  unit  ojierating  days 
"P'li'nlni  s  of  each" 

Gl'.MS  required  by  this  .section  mu.st 
reduce  till  data  to  1-hour  ayerages. 

Hcmrly  ayerages  shall  he  computed 
using  all  yahd  data  obtained  within  the 
hour  hut  no  le.ss  than  one  data  point  in 

otuithstanding  this  reiiuirement,  an 
hourly  ayerage  may  he  computed  from 
at  least  two  data  points  separated  by  a 
minimum  of  1.5  minutes  (where  the  unit 
o]ierate.s  for  more  than  one  (luadrant  in 
an  hour)  if  data  are  unav'ailahle  as  a 
result  of  performance  of  calibration, 

(piality  assurance,  jirex'entiye 
imiintenance  actiyities.  or  backups  of 
data  from  data  acquisition  and  handling 
systems,  and  recertification  eyents. 

(x)  I  he  .'1()-day  rolling  ayerage 
omission  rate  determined  froin  data 
'l‘inved  froin  the  GEMS  reipiired  by  this 
sootion  (in  Ih.s/MMBtu  or  Ih.s/hr  ' 
dopending  on  the  emi.ssion  .standard 
.selected)  must  he  calculated  iu 
accordance  \yith  |)aragraph.s  (l)(4)(x)(A)- 
t  ot  ttiis  section. 

(A)  Sinn  the  total  pounds  of  the 
pollutant  in  ipiestion  emitted  from  the 
Unit  during  an  operating  day  and  the 
previous  twenty-nine  operating  days. 

(B)  Sum  the  total  heat  input  to  the 
unit  (in  MMBtu)  or  the  total  actual  ’ 
hours  of  operation  (in  hours)  during  an 
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operating  day  and  the  previous  twenty- 
nine  operating  days. 

(C)  Divide  the  total  ninnber  of  pounds 
of  tlu!  pollutant  in  (pieslion  emitted 
during  the  thirtv  operating  davs  hv  tin; 
total  heat  input  (or  actual  hours  of 
o])eration  dcipending  on  the  emission 
limit  selected!  during  the  thirtv 
operating  daws. 

(D)  For  purposes  of  this  calculation, 
an  o|)erating  day  is  any  day  during 
which  fuel  is  comhnsted  in  the  8ART 
affected  Unit  regardless  t)f  whether 
pcdlets  are  prodnccul.  Actual  hours  of 
opmation  are  the  total  hours  a  unit  is 
tiring  fuel  regardless  of  whether  a 
comjjlete  24-hour  o|)(!rational  cych; 
occurs  (i.e.  if  the  furnace  is  firing  fuel 
for  only  .5  hours  during  a  24-hour 
pciriod,  then  the  actual  operating  hours 
for  that  day  are  .5.  Similarly,  total 
number  of  pounds  of  the  |)ollutant  in 
(luestion  for  that  day  is  determined  only 
from  the  CEMS  data  for  the  five  hours 
during  which  fuel  is  comhu.sted.) 

(E)  If  the  owiKir  or  operator  of  the 
('I'^M.S  r(H|uired  bv  this  .section  us(!s  an 
alternative  method  to  determine  3()-day 
rolling  averages,  that  method  must  be 
de.scribed  in  detail  in  the  monitoring 
plan  nujiiired  hv  this  .section.  The 
altmnative  method  will  only  be 
a|)plical)le  if  the  final  monitoring  plan 
and  the  alternative  nuithod  are  approved 
hy  EPA. 

(E)  A  new  3()-day  rolling  average; 
canission  rate  must  he  calculated  for  the 
p(;riod  ending  each  new  o|)erating  dav. 

(xi)  The  3()-day  rolling  average 
removal  elTiciency  det(;rmin(;d  from 
data  derived  from  the  (’.EMS  recinired  hv 
this  section  mu.st  be  calculated  in 
accordance  with  paragrai)hs 

(l)(4)(xi)(A)-(Cd  of  this  .section. 

(A)  Calculate  the  30-day  rolling 
average  emi.ssion  rate  de.scribed  in 
|)aragraph.s  (l)(4)(x)(A)-(F)  of  this 
section  at  the  inl(;t  of  the  control  device. 

(B)  Calculate  the  30-dav  rolling 
average  emi.ssion  rate  de.scrihed  in 
|)aragraphs  (l)(4)(x)(A)-(F)  of  this 
.section  at  the  outlet  of  the  control 
device. 

(C)  Subtract  the  3()-day  rolling  average 
(anission  rate  d(;termined  at  the  outlet  of 
the  control  device  from  the  30-dav 
rolling  average  emission  rate 
determined  at  the  iidet  of  the  control 
device. 

(D)  Divide  the  residt  of  paragra])h 
(l)(4){xi)(C)  of  this  .section  by  the  30-dav 
rolling  average  emi.ssion  rate 
d(;termin(;d  at  tin;  inlet. 

(E)  Multiply  the  n;sult  of  ])aragraph 
{l)(4)(xi)(D)  of  this  section  hy  100  to 
determine  the  3-day  rolling  average 
j)ercent  r(;moval  efficiency. 

(F)  If  the  owner  or  operator  of  tin; 
CliMS  re(]uired  by  this  section  uses  an 


alternative  method  to  determine  the  30- 
day  rolling  average  removal  efficiency, 
that  method  must  he  de.scribed  in  detail 
in  tlu;  monitoring  ])lan  re(]uir(;d  by  this 
section.  The  alternative  method  will 
only  he  applicahh;  if  the  final 
monitoring  plan  and  the  alternative 
method  an;  a])prov(;d  by  EPA. 

(C)  A  new  30-day  rolling  average; 
ri;moval  effic.i(;ncy  must  be  calculati;d 
for  (;ach  new  o])(;rating  day. 

(xii)  Data  substitution  mu.st  not  lx; 
u.si;d  for  purpo.ses  of  det(;rmining 
compliance  und(;r  this  section. 

(xiii)  All  (dilM.S  data  shall  he  reduc(;d 
and  reported  in  units  of  the  a])plical)le 
standard. 

(xiv)  A  Quality  (x)ntrol  Program  mu.st 
be  d(;veloped  and  imi)lement(;d  for  all 
CEMS  re(iuir(;d  by  this  section  in 
accordance  with  40  (]FR  Part  00. 
Appendix  F,  Procedure;  1.  Se;e;tion  3. 

The  j)re)gram  will  ineduele,  at  a 
minimum,  written  pre)e;e;elure;.s  and 
e)j)eratie)n.s  feer  calihratiein  e:he;e:k.s. 
e;alil)ratie)n  elrift  aeljustme;nt.s, 
pre;ventative;  maintenance;,  ehita 
col!e;ction,  re;e;oreling  ;mel  reporting, 
:ie:e:urae;y  imelits/pre)c:e;dure;s.  pe;rioelie; 
])e;rform;me:e;  evalmitions,  <mel  a 
e;orre;ctive;  .ection  prognun  for 
m;dfune:tioning  (^EM.S. 

(m)  Uticoi'dkiu^yiufj,  rtHiiiiiviuants. 

(l) (i)  Re;e:ord.s  re;e]inre;el  by  this  .se;e:tie)n 
must  he;  ke;pt  in  a  form  suitable;  and 
re;aelily  iiv;iil<ible;  for  e;xpe;ditie)u.s  re;vie;w. 

(ii)  Re;e:e)rel.s  re;e]uire;d  by  this  .se;c:tie)n 
mu.st  he;  ke])t  for  >i  minimum  of  5  ye;ars 
following  the;  elate;  of  cre;ation. 

(iii)  Re;e:orel.s  mu.st  be;  kejet  on  site  for 
iit  leccist  2  ye;ar.s  following  the;  eliite;  of 
cre;atie)n  and  nuiy  be;  ke])t  offsite,  but 
r(;aelily  }icce;ssil)le,  for  the;  remaining  3 
ye;ars. 

(2)  The  owne;r  or  o])e;rator  of  the; 

BART  aife;e;te;d  unit  mu.st  maintain  the; 
re;corels  identified  in  panegraphs 

(m) (2)(i)-(xi)  of  this  .section. 

(i)  A  copy  of  e;ach  notifieeition  and 
report  deve;le)j)ed  for  and  submitted  to 
comply  with  this  .se;ction  including  all 
doeaimentation  .suj)iJorting  anv  initial 
notification  or  notification  of 
compli.mee;  status  .sul)mitte;d.  ace;oreling 
to  the;  re;ciuire;ment.s  of  this  se;ctie)n. 

(ii)  Re;c.orel.s  of  the  oce:urre;ne:e;  and 
duration  of  e;ae;h  steirtii]).  shutdown.  <md 
malfunedion  of  the;  BART  :iffe;cte;d  unit, 
air  pollution  eiontrol  e;e[uipme;nt.  ;mel 
(iEM.S  re;(iuire;el  by  this  se;ctie)n. 

(iii)  Records  of  ;ie:tivitie;.s  take;n  during 
e;ae:h  startu]),  shutdown,  <mei 
malfunction  of  the;  BART  iefie;e:te;el  unit, 
air  pollution  exentrol  e;ejui])me;nt.  iind 
CEMS  re;e]uire;el  hv  this  s(;ction. 

(iv)  Ree;ord.s  of  the  occurrenea;  and 
duration  of  all  major  maintenance 
condue:te;d  on  the  BAITF  afiected  unit. 


air  pollution  camtrol  e;e]uipme;nt,  and 
(iEMS  re;e]uire;d  by  this  ,se;e;tion. 

(v)  Re;ce)rel,s  of  e;ac:h  e;xe:e;.s.s  eanission 
re;i)ort.  ine:lueling  all  doe:nme;ntcition 
supporting  the;  re;])orts.  ehites  and  time;s 
wheal  e;xc.e;ss  emi.ssions  oe;e:urre;el, 
inve.stigations  into  the;  cause;.s  of  e;xe:e;,s.s 
eanissions,  actions  take;n  to  minimize;  or 
eliminate;  the;  e;xce;s.s  emi.ssions,  and 
preventative  me;asure;s  to  avoid  the 
cause;  of  e;xe:e;.s.s  emissions  from 
oceairring  again. 

(vi)  Re;e;e)rds  of  all  (]EMS  data 
ine:lueling,  as  a  minimum,  the;  date, 
location,  and  time;  of  siimjding  or 
me;a.sure;me;nt,  jiarameters  samjiled  or 
me;a.sure;d,  euiel  re;.sult.s. 

(vii)  All  records  a.ssoeaated  with 
epiality  assurance  and  epialitv  control 
activities  on  each  CEMS  as  well  as  otlua' 
re;ce)rd.s  re;e]ulre;d  by  40  CFR  Part  00, 
Apjieaidix  F,  Procedure  1  including,  but 
not  limited  to.  the  eiuality  exmtrol 
program,  audit  results,  and  re])orts 
sul)mitte;d  eis  reejuired  by  this  .se;c:tion. 

(viii)  Re;ce)rds  of  the  NOx  emi.ssions 
during  all  ])e;rioels  of  BART  affe;cte;el  emit 
oiieration.  including  .startu]).  shutdown 
and  malfunction,  in  the  units  of  the 
standard.  The;  e)wne;r  or  ope;rator  shall 
e:e)nve;i1  the;  monitored  data  into  the; 
appropriate;  unit  of  the;  e;mi,s.sion 
limitiition  using  a))pro])riate  conve;r,sion 
factors  and  F-factors.  F-iactea's  u,se;d  for 
purposes  of  this  section  shall  he; 
doeaunented  in  the;  monitoring  ])lan  and 
de;vc;le)pe;el  in  accorelancx;  with  40  (d-'R 
Part  00.  Appendix  A.  Method  10.  The 
owne;r  or  e)j)e;rator  may  use;  an  alternate; 
method  to  c:ale:ulate  the;  NOx  emi.ssions 
upon  written  a])prc)val  from  EPA. 

(ix)  Rc;c:orel.s  of  the;  SOt  emi.ssions  or 
re;c;orel.s  of  the  re;moval  e;fficie;ne:y  (ha.sed 
on  ('EMS  data),  ele;pc;neling  on  the; 
emi.ssion  standard  selected,  during  all 
])erioels  of  operation,  incducling  periods 
of  startup,  shutdown  and  malfunction, 
in  the  units  of  the  .standard. 

(x)  Records  assoctated  with  the  CEMS 
unit  including  ty])c;  of  CEMS,  CEMS 
model  nuinher,  CEMS  .serial  numhc;r, 
and  initial  c:ertific;ation  of  c;ac:h  (]EMS 
c:ondnctc;cl  in  ac:c:c)rd;me:c;  with  40  CFR 
Part  (it).  Appendix  B,  Pc;rformancc; 
Spc;c:ifie;atic)n  2  mu.st  he  ke;pt  for  the  life 
of  the;  ("EMS  unit. 

(xi)  Rc;c:orels  e)f  all  i)e;rie)el.s  e)f  fuel  oil 
usage;  as  rc;e)uire;el  at  ])aragraph  (k)(4)  of 
this  seetion. 

(n)  H<yi)or1ing  iv.qummwnts.  (1)  All 
re;e]ue;st.s,  re;])orts,  submittals, 
uotlfic:atic)ns.  and  ether  c:e)mmunie:ation.s 
to  the;  Re;gie)niil  Aehninistrate)r  re;cjnire;el 
hy  this  se;ctie)n  shall  he;  suhmittecl. 
unle;.s.s  instructed  c)the;rwi.se,  to  the;  Air 
anel  R<icliatie)n  Divisieni.  U.S. 
Envire)nmental  Protc;c.tion  Agency. 
Re;gie)n  .5  (A-18J)  ;it  77  \Yc;.st  )ac;k.se)n 
Boidc;vard,  Chic;ago,  Illinois  00004. 
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References  in  this  section  to  the 
Regional  Administrator  shall  mean  the 
hiPA  Regional  Administrator  for  R(!gion 
5. 

(2)  The  owner  or  o])(;rator  of  each 
BAR  T  affected  unit  identified  in  this 
section  and  CiEMS  re(inired  hy  this 
section  must  provide  to  the  Regional 
Administrator  the  written  notifications, 
reports  and  plans  id(!ntified  at 
paragraphs  (n)(2)(i)-(viii)  of  this  section. 
If  acceptable  to  both  the  R(;gional 
Administrator  and  the  owner  or 
operator  of  each  BART  affected  unit 
identified  in  this  .section  and  GEMS 
nupdred  by  this  section  the  own(;r  or 
op(!rator  may  provide;  electronic 
notifications.  rej)orts  and  ])lans. 

(i)  A  notification  of  the  date 
t;onstrnction  of  control  devices  and 
installation  of  burners  re(|uir(;d  by  this 
.section  commences  postmarked  no  later 
than  30  days  after  the  commencement 
date;. 

(ii)  A  ne)tifie:atie)n  e)f  the;  elate  the 
installatie)!!  e)f  e;ae:h  CEMS  re;e]nire;el  hv 
this  .se;e:tie)n  e:e)mme;ne;e;s  ])e).stmarke;el  ne; 
later  than  30  elavs  after  the; 
e:omme;ne:e;me;nt  elate. 

(iii)  A  ne)tifie;atie)n  e)f  the;  elate;  the; 
e;e)n.strne:tie)n  e)f  e:e)ntre)l  ele;vle:e;.s  anel 
installatie)!!  e)f  hnrners  re;einire;el  by  this 
se;e:tie)n  is  e:e)m])le;te;  peestimirkeel  ne;  late;r 
th;m  30  elavs  after  the;  e:e)mple;tie)n  elate;. 

(iv)  A  ne)tifie:atie)n  e)f  the;  elate;  the; 
installatie)!!  e)f  e;ae:h  GI'IMS  re;e|uire;el  hv 
this  seelion  is  e:e)n!i)le;te;  ])e)stmiirke;el  lU) 
later  than  30  elays  after  the  e'.e)mple;tie)n 
elate. 

(v)  A  ne)tifie:atie)n  of  the;  elate;  e:e)ntrol 
ele;vie:es  anel  burners  installeel  by  this 
see;tie)n  .startup  pe)stmiirkeel  no  late;r  than 
30  elays  afte;r  the;  startup  elate. 

(vi)  A  ne)tifie:ation  e)f  the;  elate;  GEMS 
reepiireel  by  this  .see.tie)!!  startup 
j)o.stmarkeel  no  late^r  than  30  days  afte;r 
the  start uj)  elate. 

(vii)  A  ne)tifie:atie)n  of  the;  elate  u]Jon 
whie:h  the;  initial  GEMS  pe;rfe)rmane:e 
e;valuations  are  ])lanneel.  This 
notifie:atie)n  must  he  suhmitteel  at  le;ast 
00  elays  hefe)re;  the  performanea; 
e;valuation  is  .se;he;elule;el  te)  he;gin. 

(viii)  A  notifie.ation  of  initial 
e:e)mpliane:e;,  signeel  by  the;  re;si)e)nsihle; 
e)ffie:ial  whe)  shall  certify  its  ae:e;uriie;y, 
attesting  te)  whe;the;r  the;  se)nre:e;  h:is 
e:e)mplie;el  with  the;  re;e]uire;ment.s  of  this 
.se;ctie)n,  inedueling,  hut  ne)t  limite;ei  te), 
applie::ihle;  e;mi.ssie)n  staneiarels,  e:e)ntre)l 
elevie:e;  aiiel  burner  installatie)n.s,  GliMS 
instiillatie)!!  anel  e:e;rtifie:atie)n.  This 
ne)tifie;ation  must  he  suhmitteel  before; 
the;  e:le).se;  e)f  business  e)n  the  00th 
e;ale;nelar  elay  feellowing  the;  e:om])le;tie)n 
e)f  the  e:ompliane:e;  eleme)nstratie)n  anel 
must  iucluele,  at  a  minimum,  the 
infe)rmation  at  j)aragr;iph.s 
{u)(2)(viii)(AHF)  e)f  this  .se;ctie)n. 


(A)  The;  me;the)el.s  u.se;el  te)  ele;te;rmine; 
e:e)m])liane:e;. 

(B)  The;  re;.sult.s  e)f  any  GEMS 
pe;rfe)rmane;e;  e;valu:itie)ns,  anel  e)the;r 
me)nite)ring  pre)e:e;elure;s  e)r  me;the)el.s  that 
we;re;  e:e)nelue:te;el. 

(G)  The;  me;the)el.s  that  will  he;  use;el  fe)r 
ele;te;rmining  e:e)ntinuing  e:e)mpli;me:e;. 
inedneling  a  ele;.se;riptie)n  e)f  meeniteering 
:mel  repeerting  re;ejnire;me;nts  anel  test 
metheeels. 

(D)  The  type  anel  eiuantity  e)f  air 
])e)llut;mt.s  e;mitte;el  by  the;  se)nre;e;, 
re;pe)rte;el  in  units  e)f  the;  stiinelarel. 

(E)  A  ele;.se:ri|)tie)n  e)f  the;  air  j)e)llutie)n 
e:e)ntre)l  e;e]uipme;nt  anel  burners  installeel 
as  re;eiuire;el  by  this  se;ctie)n.  fe)r  i;ae;h 
emission  peeint. 

(F)  A  .stateme;nt  by  the  owner  or 
operator  as  te)  whethe;r  the;  .soure;e  has 
e;e)mplie;el  with  the;  relevcint  staneiarels 
anel  e)ther  re;eiuire;me;nt.s. 

(3)  The;  e)wne;r  e)r  e)pe;rate)r  must 
elevelop  anel  imj)le;ment  a  writte;n 
start!!]),  ,shutele)wn,  <!nel  !nalfu!ie;tie)n 
phm  for  NOx  anel  SGj.  The;  plan  enust 
i!ie:luele;,  at  <!  !ui!ii!nu!n,  pre)e:e;eh!re;s  fe)r 
e)])e;rating  aeiel  enaieiteeinieig  the;  se)ure:e 
eluring  pe;rie)el.s  e)f  .startup,  .shutele)W!i. 
a!iel  enallune.tie)!!;  aeiel  a  preegraen  e)f 
e:e)rre;e;tive;  ae:tie)!i  fe)r  i!  !nalf!!ne:tie)!iing 
pre)e;e;.s.s  a!!el  i!ir  ])e)lh!tie)!i  e;e)!itre)l  a!iel 
!ne)!iite)ri!ig  e;ejuip!ue;!it  useel  te)  e:e)!n|)lv 
with  the;  re;le;v;!!it  .staeuherel.  The;  |)h!!i 
enust  e;!i.s!!re;  that,  at  all  ti!ne;.s,  the;  e)W!ie;r 
e)!'  e)pe;r<!te)r  e)])e;rate;.s  iuiel  enaintaieis  e;ae;h 
i!ffe;e:te;el  .se)!!re:e;,  ieiedeeelieig  a.s.se)e:iate;el  air 
pollutie)!!  e;e)!itre)l  :!!iei  !ne)nite)ri!ig 
e;e|uip!!ie;!it,  i!i  a  euaenier  whie:h  .satisfie;.s 
the;  gene;ri!l  ehety  te)  enieiienize;  e)r 
elienieiate;  e;!nis.sie)!i.s  eesieig  ge)e)el  <!ir 
pollutie)!!  e;e)!!tre)l  prae:tie;e;s.  The  ])la!! 
!!!U.st  e;!!Si!re;  that  e)W!!e;r.s  e)r  e)pe;rate)rs 
are;  prej)are!el  te)  e:e)rre;e;t  !!!alfu!!ctie)ns  as 
se)0!!  as  practicable  afte;r  their 
e)e:e:urre;!!e;e. 

(4)  The  written  re;pe)rt.s  of  the;  results 
e)f  e;ae:h  pe;rfor!!!aue:e  evieluation  auel  QA/ 
Q(]  che;e:k  in  ae:e;e)relane:e  with  auel  as 
re;e]uireel  by  i);!ragraph  (l)(4](v)  e)f  this 
se;e:tie)!!. 

(.5)  Ge)U!i)lia!!e;e;  Re;j)e)rt.s.  The  eewner  or 
e)])e;rate)r  e)f  e;ae:h  BART  affe;e:teel  unit 
!!!ust  snbenit  .semiannual  e:e)!!!plia!!e:e; 
re;pe)rt.s.  'I’he;  semiannual  e;e)!!!|)lia!!e;e; 
re;pe)rt.s  eneest  he;  suhmitteel  i)!  ae:e:e)rela!!e:e; 
with  paragra])h.s  (!!](5)(i]  thre)ugh  (iv)  e)f 
this  .see:tie)!!,  unle;.ss  the;  Re;gie)!!al 
Aeh!!i!!istrate)r  h.es  i!ppre)ve;el  a  eliffe;re;!!t 
scheelule;. 

(i)  The;  first  e;e)!!!])lia!!e:e;  re;])e)rt  neust 
e;e)ve;r  the;  perieeel  l)e;gi!!!!i!!g  een  the; 
e:e)!!!])lia!!e:e  elate;  th.et  is  .sj)e;e:ifie;el  fe)r  the; 
affe;e:te;el  se)ure:e;  threeugh  June  30  e)r 
De;e;e;!!!be;r  31,  whie;heve;r  elate  e;e)!!!e;.s 
first  afte;r  the  e:e)!npli:!!!e:e  elate  that  is 
.spe;e:ifie;el  lor  the  affe;e;te;ei  .se)ure:e;. 

(ii)  The;  first  e;e)!!!j)lia!!e:e  rej)e)rt  !!!u.st 
he;  pe).st!!!arke;el  !!e)  later  than  30  e:ale!!elar 


elays  afte;r  the  re;])e)rting  perieeel  e;e)ve;re;el  \ 

hy  that  repeert  (Inly  30  e)r  january  30),  I 

whie:he;ver  e:e)!!!e;s  first.  j 

(iii)  Eae:h  sul).se;ejue;!!t  e;e)!!!plia!!e;e  j 

repeert  enust  e:e)ve;r  the  .se;!!!ia!n!ual  | 

re;pe)rti!!g  perieeel  fre)!!!  );!!!uarv  1  threeugh  | 

Iu!!e;  30  e)r  the;  se;!!!ia!!!!ual  re;pe)rti!!g  I 

l)e;rie)ei  fre)!!!  fidv  1  thre)i!gh  De;e:e;!!!l)e;r 

31. 

(iv)  Eae:h  .snl).se!ei!!e!!!t  e;e)!!!|)lia!!e;e;  | 

re;j)e)rt  !!!u.st  he;  pe).st!!!arke;el  !!e)  later  tha!! 

30  e:ale;!!elar  elays  afte;r  the  reporting 
pe;rie)el  e;e)ve;re;el  hy  that  re;i)e)rt  (jeely  30  eer 
)a!!uary  30). 

(0)  G.eemplianeu;  re;i)e)rt  e:o!!te!!t.s.  Eae:h 
e:e)i!!])lia!!e:e;  report  n!i!.st  iieediede  the; 
inforeeiatio!!  i!!  j)aragraj)hs  (!!)(0)(i) 
through  (vi)  of  this  .se;e;tio!!. 

(i)  Gomi)a!!y  naene;  anel  aelelre;s.s. 

(ii)  State;!!!e!!t  by  a  re;.s])e)n.sible 
e)fficial,  with  the  offienal's  naene.  title, 
anel  signature,  certifvi!!g  the  truth. 
ae:ci!rae:y,  auel  e:oniplete;ne;.s.s  e)f  the 
e:e)nte;!!t  of  the;  re])e)rt. 

(iii)  Date  of  re;j)e)rt  anel  l)e;gin!!i!!g  anel 
e;i!eling  elate;.s  e)f  the;  re;])e)rti!!g  pe;rie)el. 

(iv)  lele;!!tifie:atie)!!  e)f  the;  pre)e;e;.ss  !!!!it. 
e:o!!tre)l  ele;vie:e;s,  anel  GEMS  e:e)ve;re;el  by 
the  e:e)!!!])lia!!e;e;  re;pe)rt. 

(v)  A  re;e:e)rel  e)f  e;ae;h  |)e;rioel  e)f  a 
start!!]),  shutele)W!!,  e)r  !!!alfu!!e:tie)!! 
eh!ri!!g  the;  re;])e)rtl!!g  ])e;rie)el  a!!el  a 
ele;.se:ri])tie)!!  e)f  the;  ae:tie)!!.s  the  e)W!!e;r  e)r 
e)])e;rate)r  te)e)k  te)  eeeieeienize;  e)r  elimieeate; 
e;!!!issie)!!s  arising  as  a  re;s!!lt  e)f  the; 
start!!]),  .shutele)W!!  e)r  !!!alfn!!e:tie)!!  a!!el 
whe!ther  the)se  ;!e;tio!!.s  were;  eer  were;  !!e)t 
e:e)!!si.ste;!!t  with  the  .se)ure:e’.s  startu]), 
sh!!teie)W!!.  anel  !!!aliu!!e:lie)!!  pla!!. 

(vi)  A  stateme!!!  iele!!tifyi!!g  whether 
there;  were;  e)r  we;re;  !!e)t  a!!y  ele;viatie)!!.s 
fre)!!!  the  re;ej!!ire;!!!e!!!t.s  of  this  .se;e:tie)!! 
eh!ring  the;  re;])e)rti!!g  ])e;rie)el.  If  there; 
we;re;  eleviatieens  fre)!!!  the  re;e]uire!!!!emts 
of  this  seedion  eh!ri!!g  the  reporting 
perioel,  the!!  the  e;e)!!!plia!!ce  repe)rt  must 
ele;.se:rihe;  iu  eletail  the  ele;viatie)!!s  whie:h 
e)e:curreel,  the  e:au.se!s  e)f  the;  eleviations, 
actie)ns  take!!  to  aelelress  the;  eleviatioees, 
ai!el  ])re)e;e;eh!re;.s  put  i!!  ])lae;e;  te)  ave)iel 
sue:h  ele;viatie)n.s  ie!  the  future.  If  there; 
we;re;  !!o  eieviatio!!s  fre)!!!  the 
re;e]i!ire;!neuts  of  this  seedio!!  eluriug  the; 
re;])e)!ti!!g  pe;rie)el,  the;!!  the;  e:e)i!!])lia!!e;e; 
re;])e)!t  eenest  ieeeduele;  a  ,state;!!!e;!!t  that 
there;  were;  uo  ele;viatie)!!s.  Fe)r  pur])e).se;s 
e)f  this  .se;edie)!!,  ele;viatie)!!.s  i!!e:h!ele;.  hut 
are;  neet  li!!!ite;el  te),  e;!ni.s.sie)!!.s  i)!  e;xe:e;.s.s 
e)f  a])])lie;ahle;  eenissie)!!  stauelarels 
e;.stal)li.she;el  by  this  seedie)!!,  iailure;  te) 
e:e)!!ti!!ue)u.sly  e)])e;rate;  a!!  i!ir  ])olh!tie)!! 
e:e)!!tre)l  ele;vie:e;  i)!  ae:e:e)rela!!e:e;  with 
e)])e;rati!!g  re;e]uire!!!e;!!ts  ele;.sig!!e;el  te) 
assure;  e:e)!!!])lia!!e:e  with  e;!!!i.ssie)!! 
staneiarels.  f.eilure;  te)  e;e)!!ti!!!!e)u.sly 
e)])e;rate  GEMS  reetjuireel  hy  this  seedie)!!, 
a!!el  failure  to  !!!ai!!tain  re!e;e)rel.s  e)r 
sul)!!!it  re;])e)rts  re!e]uire;ei  by  this  .seedion. 
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(7)  Fach  owner  or  ojierator  of  a  CKMS 
reijuired  by  this  section  inu.st  submit 
([uarterly  excess  emissions  and 
monitoring  system  performance  reports 
to  tlie  Regional  Administrator  for  eacli 
)K)llntant  monitored  for  each  HART 
affect(!(l  unit  monitored.  All  reports 
must  he  jio.stmarked  by  the  3()th  day 
following  tin;  end  of  each  three-month 
pia  iod  of  a  calendar  year  ()aniiarv- 
March.  April-)une.  )uly-Sei)temh(;r. 
Octoher-necemhiM')  and  must  include, 
at  a  minimum,  tin;  reipnrements  at 
paragraphs  (n)(7)(iHxv). 

(i)  Comjiany  name  and  address. 

(ii)  identification  and  descri])tion  of 
the  jirocess  unit  being  monitored. 

(iii)  The  dates  covered  by  the 
niporting  period. 

(iv)  Total  source  ojierating  hours  for 
the  re|)orting  period. 

(v)  Monitor  manufacturer,  monitor 
model  numher  and  monitor  serial 
number. 

(vi)  Pollutant  monitored. 

(vii)  Kmission  limitation  for  the 
monitored  ])ollutant. 

(viii)  Date  of  latest  (IKMS  certification 
or  audit. 

(ix)  A  descri])tion  of  anv  changes  in 
continuous  monitoring  systems. 
j)rocess(!S.  or  controls  since  tin;  last 
rejiorting  pm  iod. 

(x)  A  table  summarizing  the  total 
duration  of  excess  emissions,  as  defined 
at  paragraphs  (n)(7)(x)(A)-(H)  of  this 
section,  for  the  niporting  period  broken 
down  by  the  cause  of  those  exi:e.ss 
emissions  (startuji/shutdown.  control 
(i(|uipment  problems,  process  problems, 
other  known  causes,  unknown  cau.ses). 
and  the  total  |)ercent  of  excess 
emissions  (for  all  causes)  for  the 
re|)orting  jjeriod  calculated  as  described 
at  jiaragraph  (n)(7)(x)((;)  of  this  section. 

(A)  For  purposes  of  this  section,  an 
exce.ss  emission  is  defined  as  anv  30- 
day  rolling  average  period,  including 
|)eriod.s  of  startuj}.  shutdown  and 
malfunction,  during  which  the  3()-day 
rolling  average  emissions  of  either 
regulated  pollutant  (SOj  and  NOx).  as 
measured  by  a  CEMS.  exceeds  the 
a|)])licahle  emission  standards  in  this 
.section. 

(B)  k’or  purposes  of  this  .section,  if  a 
facility  calculates  a  3()-dav  rolling 
average  emi.ssion  rate  in  accordance 
with  this  section  which  e.xceeds  the 
applicable  emission  standards  of  this 
section,  then  it  will  lx;  considered  30 
days  of  exce.ss  emissions.  If  the 
following  30-day  rolling  average 
emission  rate  is  calculated  and  found  to 
exceed  the  applicable  emission 
standards  of  this  section  as  well,  then  it 
will  add  one  more  day  to  the  total  days 
of  excess  emissions  (i.e.  31  days). 
Similarly,  if  an  excess  emi.ssion  is 


calculated  fora  30-day  rolling  ayerage 
period  and  no  additional  exce.ss 
emi.ssions  an;  calculated  until  1.')  days 
after  the  first,  then  that  new  exce.ss 
emi.ssion  will  add  l.'j  days  to  the  total 
days  of  excess  emissions  (i.e.  30  +!.'>  = 
4.1).  For  ])urpo.ses  of  this  section,  if  an 
excess  emission  is  calculated  for  any 
lieriod  of  tiim;  within  a  reporting  ])eriod. 
there  will  he  no  fewer  than  30  days  of 
excess  emissions  hut  th(;re  should  he  no 
more  than  121  days  of  excess  (;missions 
for  a  reporting  jieriod. 

((d  For  purpo.ses  of  this  section,  the 
total  percent  of  i;xce.ss  emi.ssions  will  he 
determined  by  summing  all  |)eriods  of 
excess  emissions  (in  days)  for  the 
reporting  period,  dividing  that  numl)i;r 
by  the  total  BART  affected  unit 
operating  days  for  the  reporting  period, 
and  then  multiplying  by  100  to  get  the 
total  ])ercent  of  excess  emi.ssions  for  the 
re])orting  period.  An  operating  day.  as 
defined  previously,  is  any  day  during 
which  fuel  is  fired  in  the  BART  affected 
unit  for  any  period  of  time.  Because  of 
tin;  ])o.ssihle  overlap  of  30-day  rolling 
average;  exce.ss  emissions  across 
(inarters.  then;  are  some  situations 
wh(;re  the  total  p(;rcent  of  exc(;s.s 
emissions  couhl  exceed  100  percent. 
This  extr(;me  situation  would  only 
result  from  serious  (;xcess  (;missions 
problems  whi;re  exce.ss  emissions  occur 
for  nearly  every  day  during  a  re|)orting 
|)e;riod. 

(xi)  A  table  summarizing  the  total 
duration  of  monitor  downtime,  as 
defin(;d  at  |)aragraj)h  (n)(7)(xi)(A)  of  this 
section,  for  the  reporting  p(;riod  broken 
down  by  the  cause  of  the  monitor 
downtime  (monitor  ec]ui])m(;nt 
malfunctions,  non-monitor  eiiuipment 
malfunctions,  (piality  assurance 
calibration,  other  known  causes, 
unknown  causes),  and  the  total  iiercent 
of  monitor  downtime  (for  all  causes)  for 
the  rejiorting  period  calculated  as 
de.scrihed  at  paragraph  (n)(7)(xi)(B)  of 
this  section. 

(A)  For  i)urj)o.se.s  of  this  section, 
moidtor  downtime  is  defined  as  any 
period  of  time  (in  hours)  during  which 
the  reijuired  monitoring  sy.st(;m  was  not 
measuring  emissions  from  the  BART 
affected  unit.  This  includes  any  period 
of  (iEMS  QA/Q(].  dailv  z(;ro  and  span 
checks,  and  similar  activiti(;.s. 

(B)  For  purpo.ses  of  this  section,  the 
total  percent  of  monitor  downtime  will 
ht;  determined  by  summing  all  periods 
of  monitor  downtime  (in  hours)  for  the 
reporting  ])(;riod,  dividing  that  numher 
by  the  total  numh(;r  of  BAR  T  affected 
unit  o|)erating  hours  for  the  reporting 
period,  and  then  multiiilying  by  lt)()  to 
get  the  total  percent  of  exi:es.s  emi.ssions 
for  the  reporting  period. 


(xii)  A  table  which  identifies  each 
])eriod  of  exce.ss  emi.ssions  for  the 
n;|)orting  period  and  includes,  at  a 
minimum,  the  information  in 
paragraphs  (n)(7)(xii)(A)-(F)  of  this 
.section. 

(A)  The  date  of  each  exci;s.s  emi.ssion. 

(B)  The  beginning  and  end  time  of 
each  (;xce.s.s  (;mis.sion. 

((i)  I'he  ])ollutant  for  which  an  exci;ss 
emi.ssion  occurred. 

(D)  'flu;  magnitude  of  the  exce.ss 
emission. 

(E)  The  cause  of  the  exce.ss  emission. 

(F)  The  corrective  ai:tion  taken  or 
preventative  measures  adopted  to 
minimize  or  eliminate  the  excess 
emissions  and  prevent  such  exce.ss 
emission  from  occurring  again. 

(xiii)  A  table  which  identifies  each 
jieriod  of  monitor  downtime  for  the 
reporting  period  and  includes,  at  a 
minimum,  the  information  in 
])aragraphs  (n)(7)(xiii)(A)-(D)  of  this 
.section. 

(A)  The  date  of  each  period  of  monitor 
downtime. 

(B)  The  beginning  and  end  time  of 
each  period  of  monitor  downtime. 

((])  Thi;  cau.se  of  the  period  of  monitor 
downtime. 

(D)  The  corrective  action  taken  or 
l)r(;ventative  m(;a.sur(;.s  ado])ted  for 
system  repairs  or  adjustments  to 
minimize  or  eliminate  monitor 
downtime  and  jirevent  such  downtime 
from  occurring  again. 

(xiv)  If  there  were  no  periods  of 
exce.ss  emi.ssions  during  the  reporting 
p(;riod.  then  the  (;xce.ss  emission  rejiort 
must  include  a  statement  which  says 
there  were  no  periods  of  exce.ss 
(anissions  during  this  rejiorting  |)(;riod. 

(x\')  If  there  were  no  jieriods  of 
monitor  downtime,  excejit  for  dailv  zero 
and  sjian  checks,  during  the  reporting 
period,  then  the  excess  emi.ssion  report 
nui.st  include  a  .statement  which  says 
th(;re  wi;re  no  periods  of  monitor 
downtime  during  this  re])orting  period 
except  for  the  daily  zero  and  span 
checks. 

(8)  The  owner  or  operator  of  each 
CEM.S  required  by  this  section  must 
develop  and  submit  for  review  and 
approval  by  the  Regional  Administrator 
a  site  sjiecific  monitoring  plan.  The 
purpo.se  of  this  monitoring  ])lan  is  to 
establish  ])roci;dure.s  and  practices 
which  will  he  im])lement(;d  by  the 
owner  or  operator  in  its  effort  to  comjily 
with  the  monitoring,  recordkeeping  and 
reporting  r(;(iuirements  of  this  .section. 
The  monitoring  ]dan  must  include,  at  a 
minimum,  the  information  at 
paragraphs  (n)(8)(i)-(x)  of  this  section. 

(i)  .Site  .sjiecific  information  including 
the  company  name,  address,  and  contact 
information. 
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(ii)  Tlu;  ohjec.tivos  of  iho  monitoring  ( 
program  impUmumtod  and  intormation  f 
dnscribing  lunv  tlioso  olijoctivos  will  In;  1 

mot.  .  ] 

(iii)  Information  on  any  omission  . 

factors  nsod  in  con)imction  with  tho 
Cl'lMS  roipiirod  by  this  soction  to 
calcmlato  omission  ratos  and  a 
doscription  of  how  thoso  omission 
factors  worn  dotorminod. 

(iv)  A  doscrijition  of  mothods  to  ho 
nsod  to  calciilato  omission  ratos  whon 
C'.KMS  data  is  not  availahlo  duo  to 
downtinio  associatod  with  QA/Qf- 
ovonts. 

(v)  A  doscription  of  tho  QA/QC. 
lirogram  to  ho  implomontod  by  tho 
ownor  or  oporator  ot  C.l'AlS  roipiirod  by 
this  soction.  This  can  ho  tho  QA/QCl 
program  dovolojiod  in  ac;cordan(.o  with 
40  CFR  Part  00.  Appendix  F.  Procoduro 
1,  Soction  3. 

(vi)  A  list  of  sparo  parts  lor  CEMS 
maintainod  on  sito  tor  sy.stom 
maintonanco  and  rojiairs. 

(vii)  A  doscription  of  tho  iirocodnros 
to  ho  nsod  to  caUailato  ,t0-day  i oiling 
avoragos  and  an  oxamiilo  calculation 
which  shows  tho  algorithms  nsod  by  tho 
Cl'lMS  to  calciilato  :t0-day  rolling 
avoragos. 

(viii)  A  sample  ot  tho  dociimont  to  ho 
nsod  for  tho  (inartorly  excess  omission 
reports  rotpiirod  by  this  soction. 

(ix)  A  doscription  of  tho  iirocodnros  to 
ho  implomontod  to  investigate  root 
causes  of  excess  omissions  and  monitor 
dow'ntimo  and  tho  proposed  corrective 
actions  to  address  potential  root  causes 
of  excess  omis.sions  and  monitoi 
downtime. 

(x]  A  doscription  ol  tho  sampling  amt 
calculation  methodology  for 
determining  tho  percent  sulfur  by 
w'oight  as  a  monthly  block  average  for 
coal  used  during  that  month. 

Subpart  Y— Minnesota 

■  3.  Soction  .'iZ.l  235  is  added  to  road  as 
follow's: 


§52.1235  Regional  haze. 

(a)  I  Reserved  I 

(h)(1)  NOx  emission  limits,  (i)  United 
States  Stool  Corporation,  Kootac:  An 
omission  limit  of  l.fi  Ihs  NOx/MMEh*- 
based  on  a  3()-day  rolling  average,  shall 
apply  to  tho  Crate  Kiln  iiollotizing 
furnace  (EUoao).  hoginning  3  years  Irom 
March  8,  2013.  However,  for  any  30.  or 
moro,  consecutive  days  whon  only 
natural  gas  is  used  a  limit  of  Ihs 
NOx/MMBtn,  based  on  a  30-day  rolling 
average,  shall  apply. 

(ii)  HihhingTaconito  Company;  An 
omission  limit  of  1.5  Ihs  NCx/MMBtii, 
based  on  a  30-dav  rolling  average,  shall 
applv  to  tho  Lino  1  pelletizing  furnace 


(EU020)  beginning  20  months  from  ( 

March  8.  2013.  An  omi.s.sion  limit  ol  1.5  Sd 
Ihs  NOx/MMBtu,  based  on  a  30-day  Nt 

rolling  average,  shall  apiily  to  tho  Lino  av( 
2  pelletizing  furnace  (FT  1021)  heginning  E' 
38  months  from  March  8.  2013.  An 
emission  limit  of  1.-5  Ihs  NOx/MMBtn.  e 
based  on  a  30-dav  rolling  average,  .shall  ‘U 
aiiplv  to  the  Line  3  pelletizing  lurnace  I'l 
(EU()22)  heginning  50  months  Irom  "i 

March  8,  201 3.  1  low'over,  for  any  30,  or  ti) 
more,  consecutive  days  when  only  w 

natural  gas  is  used  at  any  Hihhing 
Taconite  jielletizing  furnace,  a  limit  ol  J 
1.2  Ihs  NOx/MMBtu,  ha.sed  on  a  30-day 
rolling  average,  .shall  apply  to  that 
furnace. 

(iii)  United  States  Steel  Corporation, 
Minntac:  An  emission  limit  ol  1.5  Ihs 
NOx/MMBtu.  based  on  a  30-day  rolling 
average,  shall  apply  to  each  ot  the  five  ^ 
indurating  furnaces  (EU225.  EU201 . 

EU282,  EU315,  and  EU334).  The  (iwner 
or  operator  .shall  conijily  w'ith  this  NOx  | 
emission  limit  heginning  12  months 
from  March  8.  201 3  for  the  Line  (i  < 

indurating  furnace  (EU315);  24  months  ^ 
from  March  8,  201 3  for  the  Line  7  ^ 

indurating  furnace  (EU334);  30  months  ^ 

from  March  8,  201 3  for  the  Eine  4  or 
Line  5  indurating  furnace  (EU201)  or 
(EU282):  48  months  from  March  8,  2013 
for  the  Line  5  or  Line  4  indurating 
furnace  (EU282)  or  (EU2()1);  and  50 
)  months  from  March  8,  201 3  for  the  Line 
3  indurating  furnace  (EU225).  However, 
for  any  30  or  more  consecutive  days 
w'hen  only  natural  gas  is  u.sed  at  any  of 
Minntac’s  indurating  furnaces,  a  limit  ol 
1.2  Ihs  NOx/MMBtu.  based  on  a  30-day 
rolling  average,  shall  ajiply  to  that 
1  furnace. 

(iv)  United  Taconite:  An  emission 
limit  of  1.5  Ihs  NOx/MMBtu.  based  on 
a  30-dav  rolling  average,  shall  apply  to 
the  Line  1  jiellet  furnace  (EU040) 
heginning  38  months  from  March  8. 

2013.  An  emission  limit  of  1.5  Ihs  NOx/ 
MMBtu,  based  on  a  30-day  rolling 
average,  shall  ajiply  to  the  Line  2  pellet 
furnace  (EU042)  heginning  20  months 
from  March  8,  2013.  How-ever,  tor  any 
30,  or  more,  consecutive  days  wdien 
cl  only  natural  gas  is  used  at  either  ol 

United  'I’aconites'  Line  1  or  Line  2  pellet 
furnaces,  a  limit  of  1.2  Ihs  NOx/MMBtu. 
,11  ha.sed  on  a  30-day  rolling  average,  .shall 
applv  to  that  furnace. 

om  (vj  ArcelorMittal  Minorca  Mine;  An 
)!■  emission  limit  of  1.5  Ihs  NOx/MMBtu. 
ha.sed  on  a  30-day  rolling  average,  shall 
a])ply  to  the  indurating  Inrnace  (EU02h) 
ng  heginning  20  months  irom  Mari.h  8, 
2013.  How'ever.  for  any  30,  or  more, 

1  consecutive  davs  wdien  only  natural  gas 

is  used,  a  limit  of  1 .2  Ihs  NOx/MMBtu 
ail  based  on  a  30-day  rolling  average,  shall 
;o  apply. 


(vi)  Northshore  Mining  Company- 
Silver  Bav:  An  emission  limit  of  1.5  Ihs 
NOx/MMBtu.  based  on  a  30-day  rolling 
average,  shall  apply  to  Furnace  11 
(EU100/EU104)  heginning  20  months 
from  March  8.  2013.  An  emission  limit 
of  1.5  Ihs  NOx/MMBtu.  based  on  a  30- 
dav  rolling  average,  shall  apply  to 
Furnace  12  (EUllO/114)  heginning  38 
months  from  March  8.  2013.  However, 
for  any  30.  or  more,  iionsecutive  day.s 
wdien  only  natural  gas  is  used  at  either 
Northshore  Mining  Furnace  11  or 
Furnace  12.  a  limit  of  1.2  Ihs  NOx/ 

MMBtu,  based  on  a  30-day  rolling 
average,  shall  apply.  An  emission  limit 
of  0.085  Ihs/MMBtu.  ha.sed  on  a  30-day 
rolling  average,  shall  apply  to  Process 
Boiler  #1  (EU003)  and  Process  Boiler  #2 
(EU004)  heginning  5  years  from  Maridi 
8.  2013.  The  0.085  Ihs/MMBtu  emi.ssion 
limit  for  each  jirocess  boiler  aiiplies  at 
all  times  a  unit  is  operating,  including 
periods  of  start-up.  shut-dowm  and 
malfunction. 

(2)  SfL  emission  limits,  (i)  Umteit 
States  Steel  Corporation.  Keetac:  An 
emission  limit  of  225  Ihs  SOi/hr.  based 
on  a  30-dav  rolling  average,  shall  apply 
to  the  Urate  Kiln  pelletizing  furnace 
(EU030).  Anv  coal  burned  at  Keetac 
shall  have  a  sulfur  content  of  0.00 
percent  sulfur  by  weight  or  less  based 
on  a  monthlv  hloi;k  average.  The 
samiiling  and  calculation  methodology 
for  determining  the  sulfur  content  ol 
fuel  must  he  described  in  the 
monitoring  jilan  reiiuired  at  paragrajih 
.  (e)(8)(x)  of  this  section.  Compliance 

wdth  these  reipiirements  for  EU030  is 
reijuired  heginning  3  months  Irom 
March  8,  2013. 

(ii)  Hihhing  Taconite  Company:  An 
aggregate  emission  limit  ol  247.8  Ihs 
S()->/hr  shall  apply  to  the  three  allected 
lines.  EU020.  EU021.  and  EU022.  The 
SO2  emission  limits  for  these  three 
pelletizing  furnaces  are  ha.sed  on  a  30- 
;/  day  rolling  average.  Emission.s  resulting 
from  the  combustion  of  fuel  oil  are  not 

I  included  in  the  calculation  of  the  30- 
dav  rolling  average.  Him’ever,  if  any  fuel 
oil  is  burned  alter  the  first  day  that  SOi 
CEMS  are  reipiired  to  he  ojierational, 
then  tho  information  specified  in 

let  (l))(2)(vii)  must  he  submitted,  for  each 
tu,  calendar  year,  to  the  Regional 

II  Admini.strator  no  later  than  30  days 
after  the  end  of  each  calendar  year  so 

i  that  a  limit  can  he  set.  Compliance  with 
1,  the  emission  limits  is  nxpiired 
ill  heginning  0  months  from  March  8,  2013. 
iO)  WUhin  20  months  of  March  8.  2013,  the 

owner  or  ojierator  may  calculate  a 

revised  SO2  limit  based  on  one  year  ol 
•as  hourly  CEMS  emissions  data  reported  in 
n,  Ihs  SfT/hr  and  submit  .such  limit, 
idl  calculations  ami  CEMS  ilata  to  EPA. 

This  limit  shall  he  set  in  terms  of  Ihs 
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.SOi/lir.  haseil  on  the  following 
(Mjuations.  with  (:oin|)lian(:e  to  he 
determined  on  a  30-day  rolling  average. 

ni=(n+I)*a. 

m  =  tlu!  rank  of  tiu!  ordia'ed  data  point,  when 
data  is  sorted  sinall(!sl  to  largest 


i7=(t  ninnlx;]'  ot data  |)oinls 
(/.  =  to  rtdlcH:!  the  tt.'i"'  ixircinilile 
II  III  is  a  wliole  nninlxir.  lluni  llu;  limit. 
I  'PL.  sliall  he  compntiul  as; 

I  ’PL  =  .Y,„. 

When;; 


.\'=,„  valiK!  ol  tli(!  /n"'  data  point  in  terms  of 
Ills  S():/hr,  when  the  data  is  sorted 
smallest  to  largest. 

Ifni  is  not  >i  whole  nutnher.  the  limit 
shitll  he  computed  by  lineiir 
ititerpoliition  iiccordiiig  to  the  following 
e(]ttation. 


UPL  =  X, 


=  X 


-  X\ 


W'here; 

m=\  the  integer  portion  of  m.  i.e..  in 

Irnncated  at  /.ero  decimal  |)lac(is.  and 
;n=.i  the  decimal  portion  of  in 

(iii)  United  States  Steel  (Corporation. 
Minntac;  An  aggregate  emission  limit 
for  indurating  furnace  Lines  3-7 
(EU22rj.  EU201.  EU282.  EU315.  and 
El  1334)  of  408  Ihs  SOVhr  .shall  ajiplv 
when  all  lines  are  producing  llnx 
jiellets.  An  aggregate  emission  limit  of 
(>30  Ihs  .SOyiir  shall  applv  to  Lines  3— 

7  when  Line  3-.5  are  producing  acid 
pellets  and  Lines  0  and  7  are  jiroducing 
fln.x  pellets.  An  aggregate  emission  limit 
of  800  Ihs  SO^/hr  shall  applv  to  Lines 
3—7  when  all  lines  are  prodticing  acid 
pellets.  The  SOj.  (anission  limits  are 
based  on  it  30-day  nil  ling  tivenige  and 
apjilv  heginning  3  months  from  March 
8.  2013.  Th(!  emission  limit  for  a  given 
30-day  rolling  averagt;  jteriod  is 
calculated  using  it  weighted  .ivenige  as 
follows: 

_  498n^  -h  630na/  +  SOOfia 


When;: 

L<o  =  llic;  limit  for  a  giv(;n  ,30  dav  averaging 
period 

n,  =  iht;  mimher  of  days  in  tlu;  30  day  |)eriod 
that  the  facility  is  ])roducing  Ilux  jxillets 
on  lin(;s  3-7 

n„f  =  the  mimher  of  days  in  the  30  day  period 
that  tin;  facility  is  ])roducing  acid  jjellets 
on  lines  3-.3  and  llnx  pellets  on  lines  0 
and  7 


n.i  =  the  mimher  of  days  in  the  30  day  jieriod 
that  the  facility  is  producing  acid  pellets 
on  lines  3-7 

Also,  heginning  3  months  from  March 
8.  2013.  any  coal  burned  at  Minntac’s 
Lines  3-7  shtill  have  a  sulfur  content  of 
0.00  percent  sulfur  hy  weight  or  less 
ba.sed  on  a  motithlv  block  average.  The 
sampling  and  calculation  methodologv 
for  (ietermining  the  sulfur  content  of 
fuel  must  he  described  in  the 
monitoritig  plan  r(;quired  at  paragraph 
(e)(8)(x)  of  tins  section. 

(iv)  Utiited  'rticonitm  An  tiggregtite 
emi.ssion  limit  of  .520.0  Ihs  S()2/hr, 
hti.sed  on  a  30-diiy  rolling  tiveragt;,  shtill 
tip])lv  to  the  Line  1  |)ellet  furmice 
(Eli040)  and  Line  2  pellet  furnace 

(El  1042)  heginning  54  months  from 
March  8,  2013.  Also,  hiiginning  54 
months  from  Mtirch  8,  2013.  any  coal 
burned  in  the  Line  1  or  Line  2  |)ellel 
fiirmice  shall  htive  ti  snlftir  content  of 
0.()0  percent  snlfiir  hv  weight  or  less 
ba.sed  on  ti  monthly  block  average.  The 
sampling  and  ctilcnlation  methodology 
for  (ietm  inining  the  sulfur  content  of 
fuel  must  he  described  in  the 
monitoring  ])lan  retpiired  at  ])<iriigra|)h 
(e)(8)(x)  of  tliis  section. 

(v)  ArcelorMittal  Minorca  Mine:  An 
emi.ssion  limit  of  38.1(>  lbs  SCT/hr. 
ba.sed  on  a  30-day  rolling  average,  .shall 
apj)lv  to  the  indurating  furnace  (EU02(>) 
heginning  (>  months  from  March  8,  2013. 
This  limit  shall  not  a]jply  when  the  unit 
is  comlmsting  fuel  oil.  However,  if  any 


fuel  oil  is  burned  after  the  first  day  that 
.SOi  HEMS  are  recinired  to  he 
operational,  then  tin;  information 
specifieil  in  jiaragraph  (h)(2Kvii)  of  this 
.section  must  be  submitted,  for  each 
calendar  year,  to  tin;  Regional 
Administrator  no  later  than  30  (lavs 
aft(!r  the  end  of  each  calendar  year  so 
that  a  limit  can  be  set.  Within  20 
months  of  March  8.  2013,  the  owner  or 
operator  may  calculate  a  revi.sed  SfT 
limit  ba.sed  on  one  year  of  honrlv  (]EMS 
emissions  data  reported  in  Ihs  SOj/lir 
and  submit  such  limit,  calculations,  and 
(iEMS  data  to  ERA.  This  limit  shall  he 
.s(!t  in  terms  of  lbs  SCli/hr.  based  on  the 
following  (K|nation.s.  with  comjjliance  to 
he  determined  on  a  30-dav  rolling 
average. 

ni  =  (n  -r  1 )  *  a. 

Ill  =  I  Ik;  rank  of  llu;  (ir(l(;i'(;(l  data  point.  wli(;n 
(lata  is  s()rl(;(l  snialk;sl  to  largiisl 
n  =  nninl)(;r  ol  (lata  points 
O!  =  ().(),5.  to  r(;l'l(;(:l  Ilic;  !)5"'  p(;r(;(;ntil(; 

II  III  is  a  whole;  nninl)(;r.  lli(;n  tin;  limit. 

( 'PL.  shall  in;  {:oni)>ut(;(l  as: 

VPL  =  X„,. 

W’hnny. 

\i„  =  valiu;  of  tlu;  ni''’  data  ])oint  in  t(;nns  of 
Ills  .SO2/I11'.  wlu;n  tlu;  data  is  sorted 
sinall(;sl  to  larg(;sl 

If  m  is  not  a  whole  mimher.  the  limit 
shall  he  computed  by  liiu;ar 
interpolation  according  to  the  following 
etjiiation. 


UPL  =x„=  X 


=  X, 


I,  +  0 


L,-r  1  X , 


Where: 

III,  =  the  integer  |)ortion  of  m.  i.c;.,  in 

trimcated  at  /.(;ro  (hiciinal  placiis.  and 
III,,  =  the  d(;(;iinal  portion  of  in 

(vi)  Norlhshore  Mining  (iom])anv — 
.Silver  I3;iy:  An  aggregate  emission  limit 
of  3d.()  Ihs  .S()>/hr.  based  on  a  30-day 
rolling  average,  shall  apply  to  Furnace 
11  (EIJ10()/EI)1()4)  and  Furnace  12 
(EUl  lO/EDl  14).  (iomjiliance  with  this 
limit  is  nujiiinid  within  (>  months. 
Emissions  resulting  from  the 
combustion  of  fuel  oil  are  not  included 
in  the  calculation  of  the  3()-dav  rolling 


average.  However,  if  any  fuel  oil  is 
burned  after  the  first  day  that  .SOt  (T]M.S 
are  recpiired  to  he  operational,  then  the 
information  spiicified  in  ])aragra])h 
(l))|2)(vii)  of  this  section  must  he 
siihmittcul,  for  each  calendar  year,  to  the 
R(!gional  Administrator  no  later  than  30 
days  after  the  end  of  (;ach  calendar  v(xir 
so  that  a  limit  can  be  set.  Within  20 
months  of  March  8,  201 3.  the  owmir  or 
operator  must  calcnlati;  a  revised  .SOi 
limit  ba.sed  on  one  y(!ar  of  hourly  HEM.S 
emissions  data  rejiorted  in  Ihs  SO^/hr 
and  submit  such  limit,  calculations  and 


("EM.S  data  to  ERA.  This  limit  shall  he 
s(;t  in  terms  of  Ihs  SOi/hr.  ba.sed  on  the 
following  (;(|nation.s,  with  conqiliance  to 
he  determined  on  a  30-day  rolling 
ax’erage. 
m  =  (n  1 )  *  a. 

in  =  llu;  rank  of  tlu;  ord(;r(;d  data  point,  when 
data  is  sorted  smalh;sl  to  larg(;sl 
n  =  nnml)(;r  of  data  points 
(X  =  0.9.5.  to  refh;(:l  tlu;  9,5th  percentile 
If  in  is  a  whole;  iunnh(;r.  lh(;n  the  limit, 

UPL.  shall  Ik;  computed  as: 

UPL  =  X'". 

When;: 
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.v„,  =  valiu!  of  llu!  Ill"'  data  point  in  terms  of 
Ills  S();/hr.  when  tlie  data  is  sorted 
smallest  to  largest 


UPL  : 

WheiH!: 

Ill,  =  tlu!  int(!ger  ])ortion  oi  in.  i.e..  in 

truncated  at  zero  decimal  places,  and 
iiK/.  =  the  decimal  ])ortion  ol  in 

(vii)  .Starting  with  the  first  day  that 
SOt  (iEMS  are  retpiired  to  he 
operational,  for  the  facilities  listed  in 
ptiragraphs  (l))(2){i)-(l))(2)(vi)  of  this 
.section,  records  shall  be  kept  for  anv 
day  during  which  fuel  oil  is  burned 
(either  alone  or  blended  with  other 
fuels)  in  one  or  more  of  a  facility's 
indurating  furnaces.  These  records  must 
include,  at  a  minimum,  the  gtillons  of 
fuel  oil  burned  jier  hour,  the  sulfur 
content  of  the  fuel  oil,  and  the  .SOt 
emissions  in  pounds  per  hour.  If  any 
fuel  oil  is  hnrned  after  the  first  dav  that 
.SOt  (lEMS  are  re(]uired  to  he 
o])erational,  then  the  records  must  he 
siihmitted,  for  each  calendar  year,  to  the 
Regional  Administrator  no  later  than  30 
(lavs  idler  the  end  of  each  calendar  yeiir. 

(c)  Tasting  and  monitoring.  (1)  The 
owner  or  operator  of  the  respective 
facility  shall  install,  certifv,  calihnde, 
niiuntain  and  operate  (iontinnons 
Emissions  Moidtoring  Svstems  (CEM.S) 
for  NOx  on  United  .Statens  .Steel 
(;or|)oration.  Keetac  iiidt  EllOdO; 

1  libbing  Taconite  Uomjianv  units 
EU02{).  El]()21,  and  El)n22;  United 
.States  .Steel  Corjjoration,  Minntac  units 
EU22.5,  EU2()1.  EU2H2.  EU31.5.  and 
EU334;  United  Taconite  units  EU04() 
and  EU042:  ArcelorMittal  Minorca  Mine 
unit  EU02(i;  and  Northshore  Mining 
Uompanv — .Silver  Bav  units  Furnace  11 
{EU1()()/EU104)  and  Furnace  12  (EUllO/ 
EU114).  Compliance  with  the  emission 
limits  for  NGx  shall  he  ckdermined 
using  data  from  the  CEMS. 

(2)  The  owner  or  ojjerator  shall 
install,  c(!rtifv,  calibrate,  maintain  and 
ojierate  CEM.S  for  ,S02  un  United  .States 
.Steel  Corjjoration,  Keetac  unit  EU()30: 
nibbing  Taconite  Companv  units 
EU()20.  EU021,  and  EU022:  United 
.States  .St(;el  Corporation.  Minntac  units 
EU22.5.  EU201,  EU282.  EU31.5,  and 
l']U334;  United  Taconite  units  EU()40 
and  EU042;  ArcelorMittal  Minorca  Mine 
unit  EU()2();  and  Northshore  Mining 
Com])anv — .Silver  Bav  units  Furnace  11 
(EU1()()/EU1()4)  and  luirnace  12  (EUllO/ 
EDI  14). 

(3)  The  owner  or  o])(!rator  shall 
install,  certify,  calibrate,  maintain  and 
operate  one  or  more  continuous  diluent 
monitor(.s)  (Ot  or  CO:)  <ind  continuous 
flow  rate  monitor(.s)  ou  the  BART 


If  m  is  not  a  whole  ninnlmr,  the  limit 
shall  he  com|nd(!d  by  linear 


afhictml  units  to  allow  conversion  of  the 
NOx  and  .SO:  concentndions  to  units  of 
the  standard  (Ihs/MMBtu  and  Ihs/hr, 
respcictively)  nnle.ss  a  demonstration  is 
made  that  a  dilmait  monitor  and 
continuous  flow  rate  monitor  are  not 
needed  for  the  owner  or  operator  to 
deinon.strate  comi)liance  with 
apj)licahle  emission  limits  in  units  of 
the  standards. 

(4)  For  pnrpo.ses  of  this  section,  all 
C.EM.S  re(]uir(!d  by  this  section  nucst 
me(4  the  rcicinirements  of  paragra])hs 
(c)(4)(i)-{xiv)  of  this  .s(;ction. 

(i)  All  CEMS  must  he  installed, 
certified,  calil)rat(;d,  maintained,  and 
operated  in  accordance  with  40  CFR 
Fart  00,  Appendix  B,  Ferformanc(! 
.Specification  2  (F.S-2)  and  Appendix  F, 
Procedure  1 . 

(ii)  All  CEM.S  associatcul  with 
monitoring  NOx  (including  the  NOx 
monitor  and  n(;ce.s,sarv  diluent  and  flow 
rat(!  monitors)  must  he  instalhul  and 
operational  no  later  than  the  unit 
specific  com])liance  dates  for  the 
emi.ssion  limits  idcmtificnl  at  paragra|)hs 
(l))(l)(i)-(vi)  of  this  section.  All  CEM.S 
associated  with  monitoring  .SO:  (except 
the  CEM.S  a.ssociatcid  with  monitoring 
.SO:  iit  United  Taconite  Line  1  and  Line 
2  j)elhit  fnrnac(;s)  must  he  installed  and 
operational  no  later  than  six  months 
after  March  8,  2013.  All  OEMs 
associated  with  monitoring  .SO:  at 
United  Taconite  Line  1  and  Line  2  pellet 
furnaces  must  he  installed  and 
operational  no  later  than  54  months 
from  March  8,  2013.  Verification  of  the 
CEM.S  o])erational  status  .shall,  as  a 
minimum,  include  completion  of  the 
manufacturer’s  written  nHiuinnuents  or 
reconummdations  for  installation, 
operation,  and  calibration  of  the 
devices. 

(iii)  The  owner  or  o])erator  mu.st 
conduct  a  pcnformance  evaluation  of 
each  CEM.S  in  accordance  with  40  CFR 
Fart  00,  Appendix  13,  F.S-2.  The 
|)erformance  evaluations  must  he 
completed  no  later  than  00  days  after 
the  res])(!ctive  CEM.S  in.stallation. 

(iv)  The  owner  or  operator  of  each 
CEM.S  mu.st  conduct  |)eriodic  Quality 
Assurance,  Quality  Control  (QA/QCj 
cluicks  of  (iach  CEMS  in  accordance 
with  40  CFR  Fart  00,  Apjiendix  F. 
Procedure  1.  The  first  CEM.S  accuracy 
test  will  he  a  ndative  accuracy  t(!st  audit 
(RATA)  and  mu.st  he  completed  no  later 


interpolation  according  to  the  following 
(upiation. 


^m,) 

than  00  days  after  the  respective;  CEM.S 
installation. 

(v)  The  own(;r  or  operator  of  each 
CEMS  must  furnish  the  R(;gional 
Admini.strator  two.  or  upon  r(;(iuest. 
more  copies  of  a  written  report  of  the 
r(;.sult.s  of  each  ijerformance  evaluation 
and  QA/QC  clu;ck  within  00  days  of 
completion. 

(vi)  The  owner  or  op(;rator  of  each 
CEMS  must  check,  record,  and  cpiantifv 
the  zero  and  .s})an  calibration  drifts  at 
lea.st  once  daily  ((;verv  24  hours)  in 
accordance  with  40  CFR  Fart  00, 
Ajjpendix  F.  Procedure  1.  Section  4. 

(vii)  Except  for  CEM.S  breakdowns, 
rejjairs,  calibration  ch(;cks.  and  zero  and 
span  adjustments,  all  CEM.S  retpiired  by 
this  section  shall  he  in  continuous 
operation  during  all  periods  of  BART 
aff(;cted  ])rocess  unit  o])eration, 
including  |)eriod.s  of  process  unit 
.startup,  shutdown,  and  malfunction. 

(viii)  All  CEM.S  r(;(]uired  by  this 
.section  must  m(;(;t  the  minimnm  data 
r(;(|nir(;ment.s  at  paragraphs 
(c)(4)(viii)(A)-(C)  of  this  section. 

(A)  Complete  a  minimnm  of  one  cvcle 
of  operation  (sampling,  analyzing,  and 
data  r(;cording)  for  (;ach  successive  15- 
minute  (jiiadrant  of  an  hour. 

(B)  .Sample,  analyze  and  record 
(anissions  data  for  all  ])eriod.s  of  proce.ss 
operation  except  as  d(;.scril)ed  in 
j)aragraph  (c)(4)(viii)(C)  of  this  section. 

(C)  When  emission  data  from  CEM.S 
are  not  available  due  to  continuous 
monitoring  system  breakdowns,  rejjairs, 
calibration  checks,  or  zero  and  .sj)an 
adjustments,  emission  data  must  he 
obtained  using  other  monitoring 
.systems  or  emission  estimation  methods 
a])proved  by  the  EFA.  The  other 
monitoring  systems  or  emission 
estimation  methods  to  he  used  must  he 
incorporat(;d  into  the  monitoring  plan 
recjiiired  by  this  s(;ction  and  provide 
information  such  that  emissions  data  are 
available  for  a  minimnm  of  18  hours  in 
(;ach  24  hour  period  and  at  lea.st  22  out 
of  30  sncc(;s.sive  unit  operating  days. 

(ix)  Own(;rs  or  op(;rator.s  of  (;ach 
(iEM.S  retjiiired  by  this  .section  mu.st 
reduce  all  data  to  1-honr  av(;rag(;.s. 
Hourly  averag(;s  .shall  he  computed 
using  all  valid  data  obtained  within  the 
hour  hut  no  l(;.ss  than  one  data  point  in 
(;ach  fifteen-minute  (piadrant  of  an  hour. 
Notwithstanding  this  reciuirement,  an 
hourly  av(;rage  may  he  computed  from 
at  least  two  data  points  se])arated  by  a 
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inininuim  of  15  minutes  (where  the  unit 
operates  for  more  than  one  (juadrant  in 
an  hour)  if  data  are  unavailahle  as  a 
result  of  jierformanee  of  calibration, 
(piality  assurance,  preventive 
maintenance  activities,  or  backups  of 
(lata  from  data  acipiisition  and  handling 
systems,  and  recertification  events. 

(x)  The  3()-day  rolling  average 
emission  rate  determined  from  data 
derived  from  thefiEMS  nKpiired  hv  this 
section  (in  Ihs/MMHtu  or  Ihs/hr 
depending  on  the  emission  .standard 
selected)  must  he  calculated  in 
accordance  with  jiaragrajihs 
(c)(4)(x)(A)-(F)  of  this  section. 

(A)  Sum  the  total  pounds  of  the 
pollutant  in  (jnestion  emitted  from  the 
Unit  during  an  operating  day  and  the 
previous  twenty-nine  ojKnating  days. 

(13)  Slim  the  total  heat  injiut  to  the 
unit  (in  MMBtu)  or  the  total  actual 
hours  of  operation  (in  hours)  during  aii 
operating  day  and  the  previous  twenty- 
nine  operating  days. 

((i)  Divide  the  total  luunher  of  pounds 
of  the  jiollutant  in  ijiiestion  emitted 
(hiring  the  thirty  operating  days  hv  the 
total  heat  input  (or  actual  hours  of 
operation  depending  on  the  emission 
limit  selected)  during  the  thirtv 
operating  days. 

(D)  For  pnrpo.ses  of  this  calculation, 
an  operating  day  is  any  day  during 
which  fuel  is  comhusted  in  the  I3AR1' 
affected  Unit  nigardless  of  whether 
pellets  are  produced.  Actual  hours  of 
operation  are  the  total  hours  a  unit  is 
firing  fuel  regardless  of  whether  a 
complete  24-hour  operational  cycle 
occurs  (i.e.  if  the  furnace  is  firing  fuel 
for  only  3  hours  during  a  24-hour 
period,  then  the  actual  operating  hours 
for  that  day  are  5.  Similarlv.  total 
uiunher  of  jxnmds  of  the  pollutant  in 
(juestion  for  that  day  is  determined  oidy 
from  the  GEMS  data  for  the  five  hours 
during  which  fuel  is  comhu.sted.) 

(E)  If  the  owner  or  operator  of  the 
GEMS  reipiired  by  this  .section  n.ses  an 
alternative  method  to  determine  ;3()-dav 
rolling  averages,  that  method  must  he 
descrilied  in  detail  in  the  monitoring 
plan  riKpiired  by  this  section.  The 
alternative  method  will  onlv  he 
ap])lical)le  if  the  final  monitoring  plan 
and  the  alternative  method  are  ajiproved 
by  EFA. 

(F)  A  new  :3()-day  rolling  average 
emission  rate  must  he  calculated  for 
each  new  operating  day. 

(xi)  The  :3()-day  rolling  average 
removal  efficiency  determined  from 
data  derived  from  the  (iEMS  r(!(|uired  by 
this  section  mu.st  he  calculated  in 
accordance  with  jiaragraphs 
(c)(4)(xi)(A)-(G)  of  this  section. 

(A)  Galculate  the  .'3()-dav  rolling 
average  emission  rate  described  in 


paragra])hs  (c)(4)(x)(A)-(F)  of  this 
section  at  the  inlet  of  the  control  device. 

(13)  (Calculate  the  ;3()-day  rolling 
average  emission  rate  descrilMul  in 
jiaragraphs  (c)(4)(x)(A)-(F)  of  this 
section  at  the  outlet  of  the  control 
device. 

(G.)  .Subtract  the  :3()-day  rolling  average 
emi.ssion  rate  determined  at  the  outlet  of 
the  control  device  from  the  :3()-day 
rolling  averagi!  emi.ssion  rate 
determined  at  the  inlet  of  the  control 
device. 

(D)  Divide  the  result  of  paragrajih 
(c)(4)(xi)((i)  of  this  section  by  the  ;3()-day 
rolling  average  emission  rate 
determined  at  the  inhit. 

(E)  Multiply  the  result  of  jiaragrajih 
(c)(4)(xi)(D)  of  this  .section  by  100  to 
determine  the  ;3()-dav  rolling  average 
removal  efficiency. 

(F)  If  the  owner  or  operator  of  the 
GEM.S  riupiired  hv  this  section  uses  an 
alternative  method  to  determine  the  30- 
dav  rolling  average  removal  efficiency, 
that  method  mu.st  he  de.scrihed  in  detail 
in  the  monitoring  plan  re(|uir(al  hv  this 
section.  The  alternative  method  will 
only  he  ap])lical)le  if  the  final 
monitoring  plan  and  the  alternative 
method  are  apjiroved  by  EFA. 

(G)  A  new  3{)-day  rolling  average 
removal  efficiencv  must  he  calculated 
for  each  new  operating  day. 

(xii)  Data  substitution  must  not  he 
us(;d  for  purjKi.ses  of  determining 
comjiliance  under  this  section. 

(xiii)  All  GEM.S  data  shall  he  reduced 
and  rejKirted  in  units  of  the  applicable 
standard. 

(xiv)  A  Quality  (Control  Frogram  must 
he  develojied  and  implementiKl  for  all 
CiEM.S  reijuired  by  this  section  in 
accordance  with  40  GFR  Fart  00. 
Apjiendix  F,  Frocedure  1,  Section  3. 

The  ])rogram  will  include,  at  a 
minimum,  written  procedures  and 
ojierations  for  calibration  checks, 
calibration  drift  adjustments, 
preventative  maintenance,  data 
collection,  recording  and  reporting, 
accuracy  audits/jirocedures,  periodic 
performance  evaluations,  and  a 
corrective  action  program  for 
malfunctioning  GEM.S. 

(5)  No  later  than  the  coinjiliance  date 
of  this  section,  owners  or  oiierators 
utilizing  a  wet  .scrubber  to  control  .SOi 
shall  include  in  the  performance  testing 
an  evaluation  of  compliance  with  the 
])U  limits  established  by  this  section. 

The  |)H  evaluation  shall  he  iierformed  in 
accordance  with  the  reiiuirements  of  40 
(iFR  130.3  using  El^A  Method  150.2. 

(d)  Rccordkonpini’  ivcjiiireiiuints.  (l)(i) 
Records  nHiuired  by  this  .section  must  he 
kept  in  a  form  suitable  and  readily 
available  for  ex])editiou.s  review. 


(ii)  Records  reijuired  by  this  .section 
must  he  kejit  fora  minimum  of  5  years 
following  the  date  of  creation. 

(iii)  Records  mu.st  he  kejit  on  site  for 
at  least  2  years  following  the  date  of 
creation  and  may  he  kejit  offsite,  hut 
riiadily  acce.ssihle,  for  the  remaining  3 
years. 

(2)  fhe  owner  or  ojierator  of  the 
BART  affectiul  units  must  maintain  the 
records  at  jiaragrajihs  (d)(2)(i)-(xi)  of 
this  section. 

(i)  A  cojiy  of  each  notification  and 
rejiort  develojKul  for  and  submitted  to 
coinjily  with  this  section  including  all 
documentation  .sn|)i)orting  any  initial 
notification  or  notification  of 
comjiliance  status  submitted  according 
to  the  requirements  of  this  section. 

(ii)  Records  of  the  occurriince  and 
duration  of  startuj).  shutdown,  and 
malfunction  of  the  BART  affected  units, 
air  jiollntion  control  eijuijiment,  and 
GEM.S  reijuired  by  this  .section. 

(iii)  Records  of  activities  taken  during 
each  startuj),  shutdown,  and 
malfunction  of  the  BART  affected  unit, 
air  jKillution  control  eijuijiment,  and 
(iEM.S  required  by  this  .section. 

(iv)  Records  of  the  occurrence  and 
duration  of  all  major  maintenance 
conducted  on  the  BART  affected  units, 
air  jiollution  control  equijiment,  and 
GF.M.S  required  hv  this  section. 

(v)  Records  of  each  excess  emission 
rejiort,  including  all  documentation 
sujijiorting  the  rejiorts.  dates  and  times 
when  excess  emi.ssions  occurred, 
investigations  into  the  causes  of  excess 
emi.ssions.  actions  taken  to  minimize  or 
eliminate  the  exce.ss  emissions,  and 
jireventative  measures  to  avoid  the 
cause  of  exce.ss  emissions  from 
occurring  again. 

(vi)  Records  of  all  GEM.S  data 
including,  as  a  minimum,  the  date, 
location,  and  time  of  samj)ling  or 
measurement,  j)arameters  samjiled  or 
measured,  and  results. 

(vii)  All  records  a.ssociated  with 
quality  assurance  and  quality  control 
activities  on  each  (]EM.S  as  well  as  other 
records  required  by  40  GFR  Fart  00, 
Aj)j)en(lix  F,  Frocedure  1  including,  hut 
not  limited  to,  the  quality  control 
jirogram,  audit  results,  and  rejiorts 
snhmitted  as  required  by  this  section. 

(viii)  Records  of  the  NOx  emi.ssions 
during  all  jieriods  of  BART  affected  unit 
oj)erati()n.  including  .startuj),  shutdown 
and  malfunction  in  the  units  of  the 
standard.  The  owner  or  ()j)erator  shall 
convert  the  monitored  data  into  the 
aj)j)roj)riate  unit  of  the  emission 
limitation  using  apj)roj)riate  conversion 
factors  and  F-factors.  P'-factors  used  for 
jnirjio.ses  of  this  section  shall  he 
documented  in  the  monitoring  j)lan  and 
(level()i)e(l  in  accordance  with  40  (iP'R 
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Part  no.  Appendix  A,  Method  It).  The 
owner  or  operator  may  use  an  alternate 
method  to  calculate  the  NOx  emi.ssions 
upon  written  a])nroval  from  FPA. 

(ix)  Records  oi  the  .SOi  emi.ssions  or 
r(!Cords  of  the  nunoval  (dficiency  (based 
on  (iEMS  data),  de])ending  on  the 
(unission  standard  selected,  during  all 
l)eriods  of  operation,  including  ])eriods 
of  startup,  shutdown  and  malfunction, 
in  the  units  of  the  standard. 

(x)  Records  a.ssociated  with  the  (iEMS 
unit  including  tyjie  of  (iEMS,  (iEMS 
model  number,  (iEMS  .serial  number, 
and  initial  certification  of  eac;h  CEMS 
conducted  iu  accordance  with  40  CFR 
Part  00,  A])])endix  B,  Pea  formance 
Specification  2  must  be  kept  for  the  life 
of  the  CEMS  unit. 

(xi)  Records  of  all  periods  of  fuel  oil 
usage  as  recjuired  at  paragraph  (h)(2)(vi) 
of  this  section. 

(e)  HepoiUng  requirements.  (1)  All 
re(]nc;sts,  reports,  submittals, 
notifications,  and  other  communications 
to  the  Regional  Administrator  re(]nired 
by  this  sculion  shall  he  submittcul. 
unle.ss  instructed  otherwise,  to  the  Air 
and  Radiation  Division,  11..S. 
Environmental  Protection  Agency, 
Region  .5  (A-18)),  at  77  West  jackson 
Boulcward,  Cihicago,  Illinois  (■)()()04. 

(2)  The  owner  or  operator  of  each 
BAlCr  affecdiul  unit  identified  in  this 
section  and  (iEMS  rexpured  by  this 
sculion  must  ])rovide  to  the  R(;gional 
Administrator  the  written  notifications, 
re])orts  and  ])lans  identified  at 
])aragraphs  (e)(2)(i)-(viii)  of  this  section. 
If  accej)table  to  both  the  Rcjgional 
Administrator  and  the  owner  or 
operator  ofciach  BART  affected  unit 
identified  in  this  section  and  CiEMS 
recpiired  by  this  section  the  owner  or 
operator  may  j^rovide  electrcjiiic: 
notifications,  re])orts  and  plans. 

(i)  A  notification  of  the  date 
construction  of  control  devices  and 
installation  of  burners  recpiircxl  by  this 
section  commenc:es  jKxstmarked  no  later 
than  30  days  after  the  commencemcmt 
date. 

(ii)  A  notification  of  the  date  the 
installation  of  each  CEMS  recjuired  by 
this  section  commences  ))ostmarked  no 
later  than  30  days  after  the 
commencement  date. 

(iii)  A  notification  of  the  date  the 
construction  of  control  devices  and 
installation  of  burners  recjuircxl  by  this 
section  is  comj)lete  jjostmarked  no  latcir 
than  30  days  after  the  com|)letion  date. 

(iv)  A  notification  of  the  date  the 
installation  of  (?ach  (iEMS  recjuired  by 
this  .sc5c:tic)n  is  comj)lete  j)c)stmarkecl  no 
later  than  30  clays  after  the  c:omj)lcition 
date. 

(v)  A  notific:ation  of  the  date  cxcntrol 
clevic.es  and  burners  installed  by  this 


sc!c:tion  startuj)  jrostmarked  no  later  than 
30  days  after  the;  startuj)  date. 

(vi)  A  notific:ation  of  the  date  CEM.S 
recjuired  by  this  section  startuj) 
j)ostmarkecI  no  later  than  30  clays  after 
the  startuj)  date. 

(vii)  A  uc)tific:atic)n  of  the  date  uj)C)n 
which  the  initial  ('.EM.S  j)erfc)rmanc;e 
evaluations  are  j)lannecl.  This 
nc)tific:atic)n  must  be  submitted  at  least 
00  clays  heefore  the  jcerformancx; 
evaluation  is  .schechded  to  begin. 

(viii)  A  notificxition  of  initial 
c:c)mj)lianc:e,  signed  by  the  resjconsible 
official  who  shall  c:ertify  its  ac;c;urac;y, 
attesting  to  whether  the  sourex;  has 
c:c)mj)lieci  with  the  reejuirements  of  this 
section,  incducling,  hut  not  limited  to, 
aj)j)lic;al)le  emission  .standards,  c:c)ntrc)l 
clevicx;  and  burner  in.stallations,  CEMS 
installation  and  certificxetion.  This 
nc)tific;atic)n  must  he  submitted  before 
the  close  of  business  on  the  00th 
calendar  clay  following  the  c;c)mj)letic)n 
of  the  c;omj)lianc:e  demonstration  and 
must  incducle,  at  a  minimum,  the 
information  at  j)aragraj)hs 
(e)(2)(viii)(A)-(E)  of  this  section. 

(A)  The  methods  used  to  determine 
cc)mj)lianc;c;. 

(B)  'I  he  residts  of  any  (iEMS 
j)erfc)rmance  evaluations,  and  other 
monitoring  j)rc)c;eciure.s  or  methods  that 
were  c:c)ncluc;tecl. 

(Ci)  Th.e  methods  that  will  he  used  for 
determining  ciontinuing  c:c)mj)lianc:e, 
ineduding  a  clesc:rij)tic)n  of  monitoring 
and  rej)orting  rcccjuirements  and  te.st 
methods. 

(D)  The  tyj)e  and  cjuantily  of  air 
j)C)llutant.s  emitted  by  the  source, 
reported  in  units  of  the  standard. 

(E)  A  cle.sc:rij)tic)n  of  the  air  j)c)llutic)n 
control  ecjuij)ment  and  burners  installed 
as  recjiured  by  this  section,  for  eac:h 
emission  j)oint. 

(F)  A  statement  by  the  owner  or 
oj)eratc)r  as  to  whether  the  sourex;  has 
cx)mj)lied  with  the  relevant  standards 
and  other  rc;cjuirement.s. 

(3)  The  owner  or  c)j)eratc)r  must 
cleveloj)  and  imj)lement  a  written 
startuj),  shutdown,  and  malfunction 
j)lan  for  NOx  and  SCT-  The  j)lan  must 
incducle,  at  a  minimum,  j)rc)cx;clure.s  for 
oj)erating  and  maintaining  the  sourex; 
during  j)eric)cl.s  of  startuj),  shutdown, 
and  malfunction;  and  a  jerogram  of 
cx)rrective  action  for  a  malfunctioning 
j)rc)cx;s.s  and  air  j)c)llutic)n  cx)ntrc)l  and 
monitoring  ecjuijcment  used  to  cx)mj)ly 
with  the  relevant  slandard.  The  j)lan 
must  ensure  that,  at  all  times,  the  owner 
or  c)j)eratc)r  oj)erate.s  and  maintains  each 
affected  sourex;,  including  assoc.iated  air 
j)C)llutic)n  cx)nlrc)l  and  monitoring 
ecjiuj)ment,  in  a  mannc;r  whic:h  satisfic;s 
the  general  duty  to  minimize  or 
eliminate  c;mi.ssic)ns  using  good  air 


j)C)llution  control  j)racticx;.s.  The  j)lan 
must  ensure  that  owners  or  c)j)c;ratc)r.s 
arc;  j)rc;j)arc;d  to  cx)rrc;ct  malfunctions  as 
.soon  as  j)ractic:ahlc;  after  their 
ocxxirrencx;. 

(4)  The  writtc;n  rc;j)c)rts  of  the  rccsidts 
of  c;ac;h  j)c;rfc)rmancx;  evaluation  and  QA/ 
QC  c:hc;c:k  in  acxx)rciancx;  with  and  as 
rc;cjiurc;ci  by  j)aragraj)h  (c)(4)(v)  of  this 
.sc;ctic)n. 

(.5)  Compinmee  reports.  The;  c)wnc;r  or 
c)j)c;ratc)r  c)fc;ac.h  BART  affc;ctc;cl  unit 
mu.st  submit  semiannual  cc)mj)liancx; 
rejeorts.  The  sc;miannual  cx)mj)liancx; 
rc;j)c)rt.s  mu.st  be  submitted  in  acx:c)rdancc; 
with  j)aragraj)hs  (e)(5)(i)  through  (iv)  of 
this  sc;ctic)n.  unle.ss  the  Administrator 
has  aj)j)rc)vecl  a  different  schedule. 

(i)  The  first  cc)mj)liancx;  rejrort  mu.st 
cx)ver  the  j)c;ric)cl  l)c;ginning  on  the 
cx)mj)liancx;  date  that  is  specified  for  the 
affc;c:tc;cl  sourex;  through  }unc;  30  or 
Dc;cx;mhc;r  31 .  whic:hever  date  cx)mc;s 
first  after  the  comj)liancx;  date  that  is 
.sj)c;cifiecl  for  the  affecdecl  sourex;. 

(ii)  The  fir.st  cx)mj)liancx;  rc;j)C)rt  must 
be;  j)c).stmarkecl  no  later  than  30  cxdenclar 
clays  after  the  rc;j)c)rting  j)c;ric)cl  cx)vc;rc;cl 
by  that  rc;j)c)rt  Only  30  or  January  30). 
whichever  cx)mc;s  first. 

(iii)  Eac:h  .suh.sc;cjuc;nt  cx)mj)liancx; 
rc;j)c)rt  mu.st  cx)vc;r  the  .scaniannual 
rc;j)C)rting  j)c;ric)cl  from  January  1  through 
June  30  or  the  scaniannual  rc;j)C)rting 
j)c;ric)cl  from  July  1  through  Dc;cx;mhc;r 
31. 

(iv)  Ivicdi  sid).sc;cjuc;nt  c;c)mj)liancx; 
rc;j)C)rt  mu.st  he;  j)c).stmarkc;cl  no  latc;r  than 
30  cxdenclar  days  aftc;r  the  rc;j)C)rting 
j)c;ric)d  cx)vc;rc;cl  by  that  rejeort  (July  30  or 
January  30). 

(0)  Compliance  report  contents.  Eac;h 
cx)mj)liancx;  rc;j)C)rt  must  inedude;  the 
information  in  j)aragraj)h.s  (e)(())(i) 
through  (vi)  of  this  si;c:tic)n. 

(i)  (x)mj)any  name  and  aclclrc;.s.s. 

(ii)  Statement  by  a  responsible 
officaal.  with  the  official’s  name,  title, 
and  signature,  certifying  the  truth. 
acx;uracy,  and  cx)mj)lc;tc;nc;.s.s  of  the 
content  of  the  rc;j)ort. 

(iii)  Date  of  rc;j)ort  and  bc:ginning  and 
ending  clatc;.s  of  the  rc;j)C)rting  j)c;ric)cl. 

(iv)  Identificxition  of  the  j)rocx;.s.s  unit, 
cx)ntrc)l  clc;vicx;.s,  and  CEMS  cx)verc;d  by 
the  cx)mj)liancx;  rc;j)c)rt. 

(v)  A  rc;cx)rcl  of  c;ac:h  j)c;ric)cl  of  .startuj), 
shutdown,  or  malfunclion  during  the 
rc;j)C)rting  |)c;ric)cl  and  a  clc;,sc,rij)tic)n  of  the: 
actions  the  owner  or  c)j)c:ratc)r  took  to 
minimize;  or  eliminate  canissions  arising 
as  a  rc;.sult  of  the  startuj),  shutdown,  or 
malluncdion  and  whether  those  actions 
were  or  were  not  cxrnsistent  with  the 
sc)urc:c;'.s  startuj),  shutdown,  and 
malfunc:tion  plan. 

(vi)  A  statement  identifying  whether 
there  were  or  were  not  any  deviations 
from  the;  rc;cjuirc:ment.s  of  this  ,sec;tic)n 
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(luring  the  reporting  period.  If  th(;n! 
were  deviations  from  the  nupiircnnents 
of  this  section  during  the  reporting 
piM'iod.  then  the  (;oini)liance  r(i])ort  must 
d(!scril)(!  in  d(;tail  the  (Undations  which 
occurnMl.  the  causes  of  the  (hn  iations, 
actions  takmi  to  addniss  the  deviations, 
and  procedures  put  iii  place  to  avoid 
such  deviations  in  the  future.  If  there 
w(!re  no  deviations  from  the 
re(iuirements  of  this  s(;ction  during  the 
reporting  period,  tlu;n  the  compliance 
niporl  must  include  a  statenumt  that 
then;  were  no  (hn  iations.  For  |)urposes 
of  this  s(iction.  deviations  include,  hut 
are  not  limited  to.  (anissions  in  (!xc(!ss 
of  applicahle  emission  standards 
estahlisluul  hy  this  section,  failure  to 
continuously  o])(!rate  an  air  ])ollution 
control  device  in  accordance  with 
operating  r(uiuirements  designed  to 
assure  compliance  with  emission 
.standards,  failure  to  continuously 
operate  (',EMS  riaiuired  hy  this  .section, 
and  failure  to  maintain  rcuiords  or 
submit  rej)orts  nupiired  hy  this  section. 

(7)  Each  owner  or  oixa  ator  of  a  CEMS 
r(!(juired  hv  this  section  must  submit 
(juarterly  excess  (anissions  and 
monitoring  system  ])(a  iormanc.e  re])ort.s 
for  (Mch  pollutant  monitored  for  (;ach 
HART  aff(a:t(al  unit  monitonal.  All 
r(^port.s  mu.st  he  postmarkial  hv  the  30"' 
day  following  the  caul  of  each  thria;- 
month  pca  iod  of  a  cahaular  year 
(lanuarv-March.  April-Iune.  )uly- 
.Septcanher.  f)ctol)(a-D(!C(anl)er)  and 
mu.st  include,  at  a  miuimum.  the 
naiuinanents  at  paragrai)h.s  (e){7)(i)-(xv) 
of  tin  s  section. 

(i)  ('ompany  name  and  address. 

(ii)  hhaitification  and  descrijition  of 
the  proce.ss  unit  being  monitored. 

(iii)  The  dates  covered  hy  the 
reporting  period. 

(iv)  Total  source  opcaating  hours  for 
the  rej)orting  period. 

(v)  Monitor  manufacturer,  monitor 
model  numlxa'  and  monitor  s(!rial 
numlxa'. 

(vi)  Pollutant  monitored. 

(vii)  Emission  limitation  for  tin; 
monitored  pollutant. 

(viii)  Date  of  lat(!.st  CEMS  (ratification 
or  audit. 

(ix)  A  (l(!.s(;rij)tion  of  any  (;hang(!.s  in 
continuous  monitoring  svst(ans. 
pro(:e.ss(5s.  or  controls  since  the  la.st 
niporting  period. 

(x)  A  table  summarizing  the  total 
duration  of  exc(;s.s  emissions,  as  defiiuul 
at  j)aragraphs  (e)(7)(x)(A)-(Ii)  of  this 
s(a;ti()n,  for  tin;  re|)()rting  period  hrok(ai 
down  hy  the  cause  of  those  (;xc(xss 
emissions  (.startui)/.shut(l()wn,  control 
(UjuipiiKait  ])r()l)lem.s.  process  ijrohlems. 
otlua-  known  causes,  unknown  cau.ses). 
and  the  total  ])ercent  of  excess 
(ani.ssions  (for  all  cau.s(!.s)  for  the 


reporting  period  calculat(!(i  as  descrilxal 
at  paragra))h  ((!)(7)(x)(C)  of  this  s(a:tion. 

(A)  For  puriK).s(;.s  of  this  s(a:tion,  an 
excess  emission  is  defined  as  any  30- 
day  rolling  axaa'age  ])(a'i()(l,  including 
periods  of  startup,  shutdown  and 
malfunction,  during  which  the  30-(lay 
rolling  average  emi.ssions  of  either 
regulat(;(l  pollutant  (.SOi  and  N()\).  as 
nuiasured  hy  a  C.EMS.  exce(!(ls  the 
applicahle  emission  standards  in  this 
section. 

(8)  For  purpos(!.s  of  this  s(!ction.  if  a 
facility  calculates  a  30-(lay  rolling 
av(;rage  emission  rate  in  accordance 
with  this  .s(!(:tion  which  exc(!e(l.s  the 
applicahh;  emission  standards  of  this 
.s(!(:tion,  then  it  will  h(!  consi(l(;re(l  30 
days  of  (ixcess  emissions.  If  tin; 
following  30-(lay  rolling  average 
emi.ssion  rate  is  calculated  and  found  to 
exceed  the  a])plicahl(!  emission 
standards  of  tins  .s(;(;ti()n  as  well,  then  it 
will  add  one  more  day  to  the  total  days 
of  (!xc(;.s.s  emi.ssions  (i.e.  31  (lavs). 
.Similarly,  if  an  excess  emission  is 
calculated  for  a  30-(lav  rolling  average 
p(!ri()(l  and  no  additional  (!XC(;.s.s 
emi.ssions  are  cid(:ulat(;(l  until  1.5  days 
after  tin;  first,  tlum  that  new  ex(:(!ss 
emission  will  add  15  days  to  the  total 
days  of  (ixcess  (anissions  (i.e.  30  +  15  = 
45).  k’or  ])ur|)o.ses  of  this  section,  if  an 
(!xcess  emission  is  (:alc.ulat(!(l  for  anv 
p(;rio(l  of  time  within  a  reporting  |)eri()(l. 
tluae  will  he  no  f(!W(!r  than  30  days  of 
(ixcess  (anissions  hut  there  shoidd  he  no 
more  than  121  days  of  ex(:(!.s.s  (anissions 
for  a  Hiporting  period. 

(d)  For  ])ur])o.s(;s  of  this  .section,  the 
total  ])ercent  of  excess  emissions  will  he 
(l(!t(a  inined  hy  summing  all  p(a  io(l.s  of 
exc(!ss  emissions  (in  days)  for  the 
reporting  ])erio(l.  dividing  that  number 
hy  the  total  BAR'l’  affected  unit 
operating  days  for  the  r(i|)orting  jjeriod, 
and  then  multiplying  hy  100  to  g(!t  the 
total  jxacent  of  exc(;s.s  emi.ssions  for  the 
r(!p()rting  jxjriod.  An  operating  dav,  as 
defined  jneviously,  is  any  day  during 
which  fuel  is  fired  in  tin;  HAR'k  aff(!ct(;(l 
unit  for  any  p(a'i()(l  of  time.  Because  of 
th(!  possible  overlap  of  30-(lav  rolling 
averag(;  excess  emissions  a(a'o.ss 
(piart(a's.  tluaa!  an;  some  situations 
where  the  total  ])ercent  of  (;xc(;.s.s 
(;mi.ssi()ns  could  exc(;e(l  100  percent. 
This  extreme  situation  would  only 
r(;.sult  from  .serious  (;xc(;.ss  emissions 
problems  when;  (;x(;(;.ss  (;mission.s  occur 
for  n(;arly  (;v(;ry  day  during  a  reporting 
p(;ri()(l. 

(xi)  A  tahh;  summarizing  tin;  total 
duration  of  monitor  downtime,  as 
(i(;fin(;(l  at  paragra])h  (e)(7)(xi)(A)  of  this 
.s(;cti()n,  for  tin;  r(;p()rting  p(;rio(l  broken 
down  hy  the  cause  of  the  monitor 
downtime  (monitor  (;(|uipment 
malfunctions,  non-monitor  (;(]nipm(;nt 


malfunctions,  (piality  assurance 
calibration,  other  known  (;au.s(;s. 
unknown  cau.ses),  and  the  total  percent 
of  monitor  downtime  (for  all  can.s(;s)  for 
tin;  reporting  period  calculat(;(i  as 
(l(;.scril)(;(l  at  ])aragraph  ((;)(7)(xi)(B)  of 
this  s(;(:ti()n. 

(A)  For  |)uri)()S(;s  of  this  .s(;cti()n. 
monitor  downtime  is  defined  as  any 
p(;rio(l  of  tinu;  (in  hours)  during  which 
the  r(;(|uire(l  monitoring  .sy.st(;m  was  not 
measuring  (;mi.s.si()n.s  from  the  BART 
afi(;(:t(;(l  unit.  I'his  includes  any  ])(;ri()(l 
of  (lEM.S  QA/QC;,  daily  zero  and  sjjan 
checks,  and  similar  activities. 

(B)  For  ])ur])os(;.s  of  this  .s(;cti()n.  the 
total  p(;rcent  of  monitor  downtime  will 
lx;  determimxl  hy  summing  all  ))(;rio(ls 
of  monitor  downtinu;  (in  hours)  for  the 
r(;porting  period,  dividing  that  number 
by  the  total  numh(;r  of  BART  affected 
unit  ()p(;rating  hours  for  the  reporting 
period,  and  then  multi))lying  by  100  to 
get  the  total  percent  of  excess  emissions 
for  the  r(;i)orting  p(;ri()(l. 

(xii)  A  table  which  i(fentifi(;.s  each 
period  of  excess  emissions  for  the 
reporting  period  and  includes,  at  a 
minimum,  the  information  in 
paragra])h.s  ((;)(7)(xii)(A)-(l'')  of  this 
s(;(:ti()n. 

(A)  Tin;  date  of  each  exce.ss  (;mis.si()n. 

(B)  The  h(;ginning  and  (;n(l  time  of 
(;a(:h  (;x(:(;s.s  (;mission. 

(fd  'l'h(;  pollutant  for  which  an  (;xc(;s.s 
(;mi.ssi()n  ()ccurr(;(l. 

(D)  The  magnitude  of  the  excess 
emission. 

(E)  The  cause  of  the  excess  emi.ssion. 

(I'd  The  coiTCctive  action  taken  or 

prev(;ntativ(;  m{;asur(;s  adopted  to 
minimize  or  eliminate  the  (;xc(;ss 
emi.ssions  and  prevent  such  (;xc(;.ss 
emission  from  occurring  again. 

(xiii)  A  table  which  identifies  each 
period  of  monitor  downtiim;  for  the 
rejjorting  ])(;rio(l  and  includes,  at  a 
minimum,  the  information  in 
jjaragraphs  ((;)(7)(xiii)(A)-(D)  of  this 
S(;cti()n. 

(A)  'riie  date  of  each  period  of  monitor 
downtime. 

(B)  'I'he  beginning  and  end  time  of 
(;ach  period  of  monitor  downtime. 

((d  I'he  cause  of  the  jx;rio(l  of  monitor 
downtime. 

(D)  'rhe  c()rr(;(;tiv(;  action  taken  or 
l)r(;v(;ntativ(;  m(;asur(;s  adojhed  for 
system  r(;])airs  or  a(ljnstm(;nt.s  to 
minimiz(;  or  eliminate  monitor 
downtime  and  pr(;v(;nt  such  downtime 
from  (x:curring  again. 

(xiv)  If  th(;r{;  were  no  periods  of 
(;xc(;.s.s  emissions  during  the  rejjorting 
p(;rio(l,  then  the  excess  emission  rejjort 
mu.st  include  a  statement  which  savs 
th(;r(;  wer(;  no  ]x;ri(xl.s  of  exc(;.s.s 
(;mission.s  during  this  reporting  p(;rio(l. 

(xv)  If  th(;r(;  were  no  periods  of 
monitor  downtime,  excejjt  for  daily  zero 
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and  span  cheeks,  during  the  reporting 
])eriod,  then  the  excess  emission  rej)ort 
must  include  a  statement  which  says 
lliere  were  no  ])eriods  of  monitor 
downtime  during  this  reporting  ])eriod 
excej)l  for  the  daily  zero  and  s|3an 
checks. 

(8)  The  owner  or  o])erator  of  each 
(I'iMS  recpiired  by  this  section  must 
develop  and  submit  for  review  and 
apj)roval  by  the  Regional  Admini.strator 
a  site  specific  monitoring  plan.  'I’he 
purpose  of  this  monitoring  plan  is  to 
establish  procedures  and  prailices 
which  will  he  imj)lemented  by  the 
owner  or  operator  in  its  effort  to  comply 
with  the  monitoring,  recordkee])ing  and 
re])orting  recpiirements  of  this  .section. 
The  monitoring  plan  must  include,  at  a 
minimum,  the  information  at 
paragrajihs  (e)(8)(i)-(x)  of  this  .section. 

(i)  Site  s])ec:ific  information  including 
the  comjjany  name,  address,  and  contact 
information. 


(ii)  The  objectives  of  the  monitoring 
program  imi)lemented  and  information 
de.scrihing  how  tho.se  objectives  will  hi; 
met. 

(hi)  Information  on  any  emission 
factors  used  in  conjunction  with  the 
(lI’iMS  recjuired  by  this  section  to 
calculate  emission  rates  and  a 
d(i.scri])tion  of  how  those  emission 
factors  were  determined. 

(iv)  A  description  of  niethods  tt)  he 
used  to  calculate  emission  rates  when 
(IFMS  data  is  not  available  due  to 
downtime  associated  with  QA/Q(i 
events. 

(v)  A  de.scription  of  the  QA/Qfi 
program  to  he  implemented  by  the 
owner  or  operator  of  (iEMS  recpiired  by 
this  .section.  This  can  he  the  QA/Qd 
program  develojied  in  accordance  with 
40  CFR  Part  00,  Appendix  F,  Procedure 
1,  Section  3. 

(vi)  A  li.st  of  spare  i)art.s  for  CEMS 
maintained  on  site  for  system 
maintenance  and  repairs. 


(vii)  A  de.scription  of  the  procedures 
to  be  used  to  calculate  30-day  rolling 
averages  and  an  example  calculation 
which  shows  the  algorithms  used  by  the 
(lEMS  to  c;alcnlate  30-day  rolling 
averages. 

(viii)  A  .sam])le  of  the  document  to  be 
ns(!d  for  the  (|narteily  excess  emission 
reports  nxjuired  by  this  section. 

(ix)  A  de.scription  of  the  procedunis  to 
he  im])lemented  to  investigate  root 
causes  of  excess  emissions  and  monitor 
{h)wntime  and  the  projjosed  corrective 
actions  to  address  potential  root  causes 
of  excess  emissions  and  monitor 
downtime. 

(x)  A  description  of  the  sampling  and 
calculation  methodology  for 
determining  the  percent  sulfur  by 
weight  as  a  monthly  block  average  for 
coal  u.sed  during  that  month. 

IF'R  IJoc.  2(n:t-()147:i  Filod  ^-.S-IS;  ain| 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50CFR  Part  17 

[Docket  No.  FWS-R8-ES-201 1-0085; 
4500030114] 

RIN  1018-AX39 

Endangered  and  Threatened  Wildlife 
and  Plants;  Designation  of  Critical 
Habitat  for  Tidewater  Goby 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

action:  Final  rule. 

SUMMARY:  We.  the  II.S.  Fish  and 
Wildlife  Service,  designate  critical 
habitat  for  the  tidewater  goby 
[Eucyclogobius  nt^wbcirvi]  under  the 
Fndangered  Species  Act  of  1973.  as 
amended  (Act).  In  total.  ap])roxiinately 
12,1,58  acres  (4,920  hectares)  in  Del 
Norte,  Humholdt,  Mendocino,  Sonoma, 
Marin,  .San  Mateo,  Santa  (auz. 

Monterey,  ,San  bnis  Ohis])o,  .Santa 
Barbara,  Ventura.  Los  Angeles.  Orange, 
and  .San  Diego  Counties,  California,  fall 
within  the  boundaries  of  the  critical 
habitat  designation. 

DATES:  This  rule  l)ec;omes  effective!  on 
March  8.  2013. 

ADDRESSES:  This  final  rule  and  the 
associated  final  economic  analysis  are 
available  on  the  Internet  at  htip:// 
mv\v.iv<^iil()tions.t^ov  at  Docket  No. 
l'W.S-Rb-ES-201 1-0085.  and  from  the 
Ventura  Fish  and  Wildlife  Office  Web 
site  at  http://\v\v\\’.f\\’s.gov/vrniiir(i/. 
Comments  and  materials  r(!ceived,  as 
well  as  supporting  documentation  used 
in  preparing  this  final  rule,  are  available 
for  public  inspection,  by  ap])ointment, 
during  normal  business  hours,  at  the 
IJ.S.  Fish  and  Wildlife  .Service,  Ventura 
Fish  and  Wildlife  Office.  2493  Fortola 
Road,  .Suite  B,  Ventura.  CA  93003: 
telephone  805-044-1700;  facsimile 
805-044-3958. 

The  coordinates  or  plot  points  or  both 
from  which  the  ma])s  included  in  the 
regulation  are  generated  are  included  in 
the  admini.strative  record  for  this  critical 
habitat  designation  and  are  available  at 
btti)://\vn’\v.f\\s.gov/v(in1ur(i/.  at  hWp-J / 
www.reguhitions.gov  in  Docket  No. 
iaV.S-R8-F.S-201 1-0085,  and  at  the 
Ventura  Fish  and  Wildlife  Office  (see 
FOR  FURTHER  INFORMATION  CONTACT). 

Any  additional  tools  or  supjxH’ting 
information  that  has  been  develo])ed  for 
this  critical  habitat  designation  will  akso 
1)(!  available  at  the  Fish  and  Wildlife 
.Service  Web  site  and  F’ield  Office  .set  out 
above,  and  may  also  1)(!  included  in  the 
preamble  and/or  at  htip:// 
w’w’w.rcgulations.gov. 


FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  and  information 
about  the  final  designation  in  .Santa 
Cruz,  Monterey,  .San  Luis  Obispo,  .Santa 
Barbara,  Ventura,  and  Los  Angeles 
Counties,  contact  Diane  K.  Noda,  Field 
.Supervisor,  U..S.  Fish  and  Wildlife 
,S(!rvice,  Ventura  I’ish  and  Wildlife 
Office.  2493  Fortola  Road.  Suite  B. 
Ventura,  CA  ‘)3()()3;  telephone  805-044- 
1700;  facsimile  805-044-3958.  If  you 
use  a  telecommunications  device  for  the 
deaf  ('I’DD),  call  the  Federal  Information 
Relay  Service  (FIRS)  at  800-8 7 7-8 3 3 tl. 

For  information  about  the  final 
designation  in  Del  Norte,  Humholdt, 
and  Mendocino  Counties,  contact  Nancy 
Finley,  Field  .Supervisor,  U..S.  Fish  and 
Wildlife  .Service,  Areata  Fish  and 
W'ildlife  Office,  1055  Heindon  Road. 
Areata,  (]A  95521;  telephone  707-822— 
7201;  facsimile  707-822-8411. 

For  information  about  the  final 
designation  in  Sonoma.  Marin,  and  .San 
Mateo  Counties,  contact  Susan  Moore. 
Fiehl  .Supervisor,  l)..S.  Fish  and  Wildlife 
.Service,  .Sacramento  Fish  and  Wihllife 
()ffit:e,  2800  Cottage  Way,  Suite  W- 
2005,  .Sacramento,  CA  t)5825;  telephone 
910^14-0000;  facsimile  910-414-0712. 

F’or  information  about  the  final 
designation  in  Orange  and  .San  Diego 
Counties.  c;ontact  )im  Bartel.  Field 
Sujiervisor,  U.S.  Fish  and  Wildlife 
.Service.  Carkshad  Fish  and  Wildlife 
.Service  Offici!.  0010  Iliddiin  Valley 
Road,  .Suite  101,  Carlsbad,  CA  92011: 
telejihone  700^31-9440;  facsimile 
700-431-5901. 

SUPPLEMENTARY  INFORMATION: 

Executive  Summary 

Why  li  e  lUH^d  to  publish  a  rulo.  d  ins 
is  a  final  rule  to  revi.se  the  designation 
of  ca  itical  habitat  for  the  endangered 
tidewater  goby.  Under  the  Endangered 
.Species  Act  of  1973,  as  amended  (10 
II.S.C.  1531  et  so(].)  (Act),  anv  species 
that  is  determined  to  he  an  endangered 
or  threatened  sjiecies  reipiires  critical 
habitat  to  he  designated,  to  the 
maximnm  extent  jirndent  and 
determinable.  Designations  and 
revisions  of  crititail  habitat  can  onlv  be 
comjileted  by  issuing  a  rule.  In  total. 
a])|)roximately  12,150  acres  (ac)  (4,920 
hiictares  (ha))  of  critical  habitat  for  the 
tidewater  goby  in  California  fall  within 
the  boundaries  of  the  critical  habitat 
designation. 

We  designated  critical  habitat  for  this 
species  in  2000  and  again  in  2008.  As 
j)art  of  a  .settlement  agreement,  we 
agreed  to  reconsider  the  2008 
designation.  A  jiroposed  rule  to  revise 
the  2008  critical  habitat  designation  was 
published  in  the  Federal  Register  on 
October  19,  2011  (70  FR  04990).  This 


constitutes  our  final  revi.sed  designation 
for  the  tidewater  goby. 

ll'e  aro  nuiking  tho  following  changes 
to  the  critical  habitat  designation.  'I’he 
2008  final  critical  habitat  designation 
(73  l-’R  5920)  consisted  of  44  units  in  Del 
Norte.  Hnmholdt.  Mtindocino.  .Sonoma, 
Marin.  .San  Mateo,  .Santa  Cruz. 

Monterey,  .San  I.nis  Obispo,  .Santa 
Barbara.  Ventura,  and  l.os  Angeles 
Counties.  California,  totaling  10,003  ac 
(4,050  ha).  In  this  final  critical  habitat 
d(!.signation.  we  have  designated  05 
critical  habitat  units  for  the  tidewater 
goby  throughout  its  range,  including  the 
44  units  designated  in  the  2008  final 
rule.  The.se  units  are  es.sential  for  the 
recovery  of  the  tidewater  gohv  as 
described  in  the  Recovery  Flan  for  the 
Tidewater  Cohy  (.Service  2005a: 

Recov(!rv  Flan). 

The  basis  for  oar  action.  Under  the 
Act,  we  must  iletermine  critical  habitat 
for  any  endangereil  or  threatened 
s|)ecie.s  to  the  maximum  extent  prudent 
and  determinable.  We  are  reipiired  to 
base  the  designation  on  the  best 
available  scientific  data  after  taking  into 
consideration  the  economic  impact,  the 
impact  on  national  security,  and  any 
other  relevant  impact  of  specifving  any 
|)arficular  area  as  critical  habitat.  The 
.Secretarv  of  the  Department  of  the 
Interior  (.Secretary)  may  (!xclude  an  area 
from  critical  habitat  if  the  benefits  of 
exclusion  outweigh  the  benefits  of 
designation,  unless  the  exclusion  will 
result  in  the  extinction  of  the  species. 

ll'c*  prepared  an  economic  amdvsis.  In 
order  to  consider  economic  impacts,  we 
prepared  a  new  analysis  of  the 
economic  impacts  of  the  proposed 
revi.sed  critical  designation.  \Ve 
announced  the  availability  of  the  draft 
economic  analysis  (DEA)  in  the  Federal 
Register  on  Inly  24.  2012  (77  FR  43222), 
allowing  the  public  to  provide 
comments  on  onr  analysis.  We 
considered  all  comments  and 
information  received  from  the  ))ul)lic 
during  the  comment  period, 
incorporated  the  comments  as 
appropriate,  ami  have  completed  the 
final  economic  analysis  (FEA) 
concurrently  with  this  final 
determination.  'Fhe  economic  analysis 
did  not  identify  any  areas  with 
disproportionate  co.sts  a.ssociated  with 
the  designation,  and  no  areas  were 
excluded  from  the  final  designation 
based  on  economic  reasons. 

Peer  review  and  public  comment.  We 
.sought  comments  and  information  from 
indejMindent  siiecialists  to  ensure  that 
our  critical  habitat  designation  is  based 
on  .scientificallv  .sound  data, 
assumptions,  and  analyses.  We  had 
invited  the.se  ])eer  reviewers  to  comment 
on  our  sjiecific  a.s.sum])tion.s  and 
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conclusions  in  the  proposed  revision  of 
the  critical  habitat  designation.  Tluisc! 
])(U!r  reviewers  generally  concnrrcul  with 
onr  methods  and  conclusions  and 
provided  additional  information, 
clarifications,  and  sngge.stions  to 
improve  this  final  rule.  Information  w(; 
r(;ceiv(!d  from  piier  review  is 
incorporatcul  in  this  final  revisiKl 
designation.  We  also  considenul  all 
comments  and  information  received 
from  the  i)nhlic  during  the  comment 
pmiod. 

Previous  Federal  Actions 

On  Ai)ril  1.5,  2009.  the  Natural 
Resources  Dcdensc;  (ionncil  (NRDO)  filed 
a  lawsuit  in  the  U.S.  District  (ionrt  for 
the  Northern  District  of  California 
challenging  a  portion  of  the  )annary  31. 
2008,  final  rule  that  designated  44 
critical  habitat  units  in  (California  (73  FR 
5920.  lannary  31, 2008).  The  lawsuit 
challenged  the  Sca  vice's  failure  to 
include  any  nnoccnpied  habitat  and  the 
exclusion  of  some  occn])ied  habitat  from 
critical  habitat  designation,  and  tlu; 
failure  to  explain  whv  nnoccni)ied 
habitat  ])r(!vion.sly  included  in  the  2000 
designation  was  not  included  in  the 
2008  designation.  In  a  consent  decree 
dat(!d  December  11.  2009,  the  U.S. 
District  (Court:  (1)  .Stated  that  the  44 
critical  habitat  units  should  remain  in 
(ifhict:  (2)  slated  that  the  final  rule 
designating  critical  habitat  was 
nmiamhul  in  its  entirety  for 
reconsideration:  and  (3)  direcltul  the 
.Service  to  ])ronudgate  a  revi.sed  critical 
habitat  rule  that  considcns  the  entire 
geographic  range  of  the  tidewater  goby 
and  any  currently  nnoccnpied  tidewater 
goby  habitat.  The  consent  decree 
nHjuires  that  the  .Service  submit 
pro|)osed  and  final  revised  rules  to  the 
Federal  Register  no  later  than  October 
7,  2011.  ancl  November  27.  2012, 
respectively.  We  j)nhlished  a  i)ro])osed 
revised  critical  habitat  in  the  Federal 
Register  on  October  19.  2011  (70  FR 
04990).  Information  on  the  associated 
draft  economic  analysis  for  the  reviscxl 
pro|)osed  critical  habitat  was  inihlished 
in  tile  Ftideral  Register  on  )nly  24,  2012 
(77  FR  43222).  At  the  recpie.st  of  the 
.Service  on  November  20.  2012.  the  II..S. 
District  Oonrt  granted  a  00-day 
extension  to  submit  the  final  revised 
rule  to  the  Federal  Register  no  later 
than  jannarv  20.  2013.  By  publishing 
this  final  revised  designation  we  are 
comjilying  with  the  consent  decree 
established  by  the  Uonrt.  For  additional 
information  on  previous  Federal  actions 
jilea.se  refer  to  the  19‘(4  listing  rule  (59 
FR  5494;  February  4.  1994).  and 
jirevions  critical  habitat  designation  (73 
FR  5920:  lannary  31,  2008). 


Bac:kgrmind 

It  is  onr  intent  to  discuss  in  this  final 
rule  only  those  topics  dinictly  relevant 
to  the  develo|)m(;nt  and  designation  of 
critical  habitat  for  the  tidewater  goby 
under  the  Act  (10  II..S.(;.  1531  at  sac/.]. 
l’’or  more  information  on  the  biology 
and  ecology  of  the  tidewater  gohv,  refer 
to  the  final  listing  rule  imhlished  in  the 
Federal  Register  on  Fehrnarv  4.  1!)94 
(5!)  FR  5494).  For  information  on 
tidewater  goby  critical  habitat,  refer  to 
the  ])ro])o.sed  rnliis  to  designate  critical 
habitat  for  the  tidewater  goby  published 
in  the  Federal  Register  on  August  3. 

1999  (04  FR  42250),  NovemlMM'  28,  2000 
(71  FR  08914).  and  October  19.  2011  (70 
FR  04990);  and  the  suhsiujuent  final 
critical  habitat  designations  ])uhli.shed 
in  the;  Federal  Register  on  November  20, 

2000  (05  FR  09093).  and  lannary  31, 

2008  (73  FR  5920);  and  to  our  Recov(;rv 
Flan  (.S(!rvice  2005a).  which  is  available 
from  the  Ventura  Fish  and  Wildlife 
Office  (see  ADDRESSES  section  or  http:// 
aaos.f\\'s.<^ov).  information  on  the 
associated  draft  economic  analvsis  for 
the  ])ro))osed  rule  to  revise  critical 
habitat  was  published  in  the  Federal 
Register  on  |uly  24.  2012  (77  f’R  43222). 

Spaaias  Dascription  and  (lanalia/ 
Morphological  (iharaclarislics 

fhe  tidewater  gohv  is  a  small, 
elongate,  gray-brown  fish  randy 
exceeding  2  inches  (in)  (5  centimeters 
(cm))  in  length.  'I'liis  species  po.ssesses 
large  pectoral  fins,  with  the  pelvic  or 
ventral  fins  joined  to  each  other 
beginning  h(dow  the  chest  and  Ixdly  and 
from  below  tlu;  gill  cover  hack  to  just 
anterior  of  the  anus.  Male  tidewater 
gobies  are  nearly  transpanmt  with  a 
mottled  brown  u])j)er  surface.  Female 
tidewater  gobies  develoj)  darker  colors, 
often  black,  on  the  hotly  and  dorsal  and 
anal  fins.  The  tidewater  gohv  is  a  short¬ 
lived  species:  the  lifespan  of  most 
individuals  a])])ear.s  to  lx;  about  1  vear 
(Irwin  and  .Soltz  1984,  ]).  28;  .Swift  at  al. 

1 989.  j).  4;  Hellmair  201 1 ,  p.  5). 

Various  genetic  markers  demonstrate 
that  pronounced  differences  exist  in  the 
genetic  structurt!  of  the  tidewater  gohv, 
and  that  tidewater  goby  populations  in 
some  locations  are  genetically  distinct. 

A  study  of  mitochondrial  DNA  and 
cytochrome  h  (molecular  material  used 
in  genetic  studies)  setjuences  from 
tidewater  gobies  that  w(!re  collected  at 
31  locations  throughout  the  s])ecie.s' 
g(!ographic  range  has  identified  six 
major  phvlogeographic  (historical 
])roce.sses  that  may  he  responsible  for 
the  current  geographic  distributions) 
units  (Dawson  at  al.  2001.  p.  1171). 
These  six  njgional  units  are  the  basis  for 
the  recoverv  units  in  the  Recoverv  Flan 


(.Service  2005a,  p.  30).  and  include  the 
following  areas:  (1)  Tillas  .Slough  (.Smith 
River)  in  Del  Norte  Uounty  to  Lagoon 
Ur(!ek  in  Mendocino  ('.ounty  (North 
(ioast  (NU)  Recovery  Unit);  (2)  Salmon 
Ureek  in  .Sonoma  ('.ounty  to  Bennett's 
.Slough  in  Monten;v  Uounty  ((u’eater  Bay 
((;B)  Recoverv  Unit):  (3)  Arroyo  del  Oso 
to  Mono  Bay  in  ,San  Luis  Obispo  ('.ounty 
((Central  Uoast  ((Xl)  Recoverv  Unit);  (4) 
.San  Luis  Obispo  ('.reek  in  .San  Luis 
Ohis])o  County  to  Rincon  (heek  in  .Santa 
Barbara  (iounty  ((Conception  ((’,()) 
Recoveay  Unit):  (5)  Ventura  River  in 
Ventura  (County  to  Topanga  (Creek  in  Los 
Angeles  (County  (Los  Angeles-Ventura 
(I.V)  Recovery  Unit):  aiul  (8)  .San  Fedro 
Harbor  in  Los  Angeles  (County  to  Los 
Fena.squitos  Lagoon  in  San  Diego 
(County  (.South  (Coast  (SCC)  Recovery 
Unit). 

A  more  recent  study  to  gather  genetic 
distribution  data  for  the  tidewater  goby 
used  a  panel  of  novel  microsatellile  loci 
(repeating  se(]uences  of  DNA)  assessed 
in  a  first-order  (unbound  strands  of 
DNA)  survey  across  its  range  (Earl  at  al. 
201 0.  ]).  104).  More  specifically,  Earl  at 
al.  (2010.  p.  103)  described  19  taxon- 
sjjecific  microsatellil(!  loci,  and  assessed 
genetic  variation  across  the  tidewater 
goby’s  range  relative  to  genetic 
subdivision.  The  studv  concluded;  (1) 
Fo])ulations  of  tidewater  goby  in 
northern  .San  Diego  (Countv  form  a 
highly  divergent  chub;  (a  genetically 
relat(Hl  group)  with  reduced  genetic 
variation  that  a])])ears  to  merit  status  as 
a  .s(;parate  s])ecie.s;  (2)  populations  along 
th(!  mid-coast  of  (California  are 
subdivided  into  regional  groujis,  which 
are  more  similar  to  each  other  than 
different,  contrary  to  conclusions  from 
previous  mitochondrial  secjuence-hased 
studies  (Dawson  at  al.  2001,  p.  1178); 
and  (3)  that  tidewater  goby  disper.sal 
during  the  Fleistocene/Holocene  .sea 
level  rise  (approximately  7,000  years 
ago),  followed  by  increased  i.solation 
during  the  Holocene,  formed  a  star 
])hylogeny  (rec;ent  po])ulation  formed 
irom  a  common  ancestor)  with 
geographic  se])aration  in  the 
northernmost  ])opulation.s  and  some 
local  differentiation  (Earl  at  al.  2010,  p. 
103).  Cenetic  diversity  among 
populations  within  a  s])ecies  may  he 
important  to  long-term  ])er.sistence 
because  it  represents  the  raw  material 
for  ada])ting  to  differing  local  conditions 
and  environmental  .stochasticity 
(Frankham  2005,  p.  754). 

Th(!  conclusion  that  the  ])opulation.s 
of  the  tidewater  goby  in  the  North  (Coast 
Recovery  Unit  formed  as  a  result  of  a 
single  recent  e])isode  of  colonization  of 
newly  formed  habitats  is  sui)])orted  by 
McfCraney  at  al.  (2010.  ]).  3325).  They 
compared  genetic  variation  of  13 
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naturally  and  artificially  fragineutod 
populations  of  the  tidewater  goby  in 
northern  California,  including  8 
Unmholdt  Bay  ])opnlations  and  .5 
coastal  lagoon  populations  (Lake  Earl. 
Stone  Lagoon,  Big  Lagoon,  Virgin  Creek, 
and  Budding  Cre(;k).  and  reacluul 
similar  conclusions  to  Earl  e/  al.  (2()1(). 
p.  113).  McCraney  at  al.  (2010.  p.  3325) 
also  concluded  that  natural  and 
artificial  habitat  fragmentation  caused 
marked  divergence  among  the  tidewater 
goby  in  the  North  Coast  po])nlations. 
Their  .study  showed  that  Unmholdt  Bay 
pojjnlations.  due  to  isolation  by 
manmade  harriers,  exliihited  verv  higli 
levels  of  genetic  diffenmtiation  between 
populations,  extremely  low  levels  of 
genetic  diversity  within  populations, 
and  no  migration  among  populations. 
They  concluded  that  this  j)attern  makes 
the  i“lnmholdt  Bay  jjopnlations  of 
tidewater  goby  vulnerable  to  extirjiation 
hecan.se  artificial  fragmentation  and  its 
resulting  genetic  differentiation  between 
snhpopnlations.  extremely  low  levels  of 
genetic  diversity  within  .snl)])0])nlation.s, 
and  lack  of  migration  among  the 
snhpopnlations  reduces  fitness  and 
adaptive  ])otential  of  a  snhpopnlation 
(McCranev  fd  al.  2()1(),  ]).  3325).  In 
contra.st,  the  study  found  that,  while 
coa.stal  lagoon  i)0|)nlations  also 
(jxhihited  very  high  levels  of  genetic 
differentiation  between  po]mlation,s, 
the.se  poi)nlation.s  displayed  substantial 
levels  of  genetic  diversity  within 
])opnlations  Indicating  occasional 
migration  among  lagoons  (Mcfaaney  at 
al.  2010,  j).  3325).  Po])nlation.s  in  all 
coastal  lagoons,  with  the  exception  of 
I,ake  Earl  in  Del  Norte  (county,  appear 
to  he  stahh;  and  genetically  healthv 
(McCranev  at  al.  2010,  p.  3325).  The 
Lake  Earl  population  (jxhihited  reduced 
levels  of  genetic  diversity  in  comparison 
to  similar  coastal  lagoon  po])nlation.s 
(McCraney  at  al.  2010,  p.  3324). 
McCraney  at  al.  (2010,  p.  3324)  suspects 
that  the  reduced  genetic  diversity 
detected  within  Lake  Earl  is  likely  due 
to  rej)eated  pojjulation  bottlenecks 
(reduced  genetic  diversity  due  to 
reduced  population  size)  resulting  from 
regular  artificial  breaching  of  the 
.sandbar  at  the  lagoon  month. 

To  summarize,  the  conclusions  from 
these  studies  are: 

(1)  The  sjjecies  can  he  divided  into  six 
])hvlogeogra])hic  units  based  upon 
genetic  similarities  and  differences. 

(2)  The  tidewater  goby  to  the  south  of 
the  gap  between  Los  Angeles  and 
Orange  (ionnties  is  ])rohal)ly  a  .se))arate 
.sjjecies  from  po]jnlation.s  to  the  north 
based  on  its  (livergent  genetic  makeu]). 

(3)  Natural  and  anthroj)ogenic  harriers 
have  contributed  to  genetic 
differentiation  among  populations. 


(4)  Although  genetic  differences  t)ccnr 
between  jiopnlations  north  of  the  Los 
Angeles-Orangi;  Conntv  line,  they  are 
not  as  divergent  as  those;  j)0|)nlation.s 
further  south. 

(5)  .Some  north  coast  populations 
exhibit  significantly  n;duced  g(;netic 
diversity,  reduced  growth  potential,  and 
reduceel  duration  of  s])awning  period. 
Th(;.se  po])ulations  ajipear  to  he 
vulnerable  to  (;xtirpation. 

Matapopulation  Dynamics 

Local  ])0])ulation.s  of  tidewater  goby 
are  best  characterized  as 
metapoi)ulation.s  (Lafferty  at  al.  intttta. 
p.  1448;  .Smith,  in  litt.  2012).  How  a 
metapoj)ulation  functions  through  time 
is  an  important  factor  in  the 
con.servation  of  the  tidewat(;r  goby  and 
thus  it  is  an  im]K)rtant  consideration  in 
the  designation  of  critical  habitat.  As 
such,  using  information  primarily  from 
Groom  at  al.  (2000,  pj).  210-219,  383- 
384,  424-428)  and  Brimai:k  (2000.  pp. 
285-287)  and  elsewhere  as  not(;d  below, 
we  pre.sent  the  gem;ral  concept  of 
metapojjulation  dynamics  followed  by  a 
discu.ssion  of  its  a])])lication  to  the 
tidewater  goby. 

A  meta])0])ulation,  in  short,  is  a 
|)opulation  of  populations  (often 
referred  to  as  .sul)])opulations).  How(;ver, 
because  of  variations  in  the  rates  of 
birth,  death,  immigration,  and 
emigration,  each  po|)ulation  is  not  static 
over  time;  as  such,  the  inter])lay  of  a 
metapopulation’s  constituent 
j)opulations  results  in  a  dynamic 
process  of  metaj)opidation  maintenanct;. 
Thus,  definitions  of  the  term 
inatapapnlation  within  the  .scientific 
literature  often  incor])orate  the  dynamic 
interaction  of  snhpo])ulations,  according 
to  Groom  at  al.  (2908,  p.  708)  a 
metapopidation  consists  of:  “A  network 
of  semi-i.solated  j)o])ulation.s  with  .some 
level  of  regular  or  intermittent  migration 
and  gene  flow  among  them,  in  which 
individual  populations  may  go  extinct 
Ibecome  extir))atedl  hut  can  then  be 
recolonized  from  other  po])ulations.” 
The  Rec:overv  Plan  also  incorjjorates 
interpopulation  interaction  in  its 
definition  of  metai)opulation:  “several 
to  many  .subpopulations  |of|  tidewater 
goby  that  are  close  enough  to  one 
another  that  dispersing  individuals 
could  h(;  exchanged"  (.Service  2005a,  p. 
A-3). 

Regarding  this  discussion,  two  points 
in  particular  are  im])ortant  to  note  in 
metapopulations:  (1)  Variability  within 
suhpopulations,  and  (2)  connectivitv 
between  them  through  di.sj)er.sing 
individuals.  As  mentioned  above, 
subjjopulations  at  different  lof:ations 
within  a  metapojmlation  vary  overtime. 
Bec:au.se  of  intrinsic  and  extrinsic  factors 


(.Soule  and  Simherloff  1988.  pp.  27-28), 
some  ])0])ulation.s  at  given  locations 
have  high  rates  of  growth  in  some  years 
and  other  ])opulations  decline  or  even 
l)(;come  extirpated.  Yet,  hecan.se 
suhpopulations  within  a 
meta])opulation  are  biologically 
connected  through  dis|)ersiug 
imlivi  duals,  high-prod  net  ivi  tv 
subpopulations  (sources)  mav  augment 
the  population  size  in  low-produc:tivitv 
suhpopulations  (sinks);  moreover, 
disjiersing  individuals  may  even 
recolonize  extirpated  areas.  In  this  wav, 
a  metapopulation  as  a  whole  maintains 
a  greater  level  of  stability  over  time  than 
its  constituent  suhpopulation.s — in 
effect,  metapoj)ulation  dynamics 
dampen  the  effects  of  variability.  In 
addition  to  bolstering  suhpopulations  or 
recolonizing  extirpated  areas,  dis])ersing 
individuals  are  also  important  for 
maintaining  gene  flow  i)etwe(;n 
suhpopulation.s  (genetic  connectivity) 
and  thereby  reducing  the  risk  that 
c;ertain  alleles  may  he  lost  as  a  result  of 
the  extirjjation  of  a  .sut)po])ulation. 

Moreover,  the  greater  the  number  of 
i:on.stitu(;nt  suhpopulations  within  a 
meta]jopulation,  the  greater  the 
likelihood  the  effects  of  variability  will 
he  att(;nuated  in  that  metapopulation.  In 
short,  hecan.se  of  metapopulation 
dynamics,  extirpation  of  a 
.sul)])opulation  is  not  nec;e.ssarily 
permanent.  'I’liis  results  in  a  situation 
where  constituent  suhpopulations 
"blink  out”  and  "blink  on"  over  time. 

A  metai)opulation  ])er.sists  through  lime 
hecan.se  the  rate  of  extirjjation  in 
.sul)j)opulation.s  is  balanced  hv  the  rate 
of  recolonization.  As  a  result, 
occupancy  of  an  area  may  change  over 
time. 

The  balance  discus.sed  above  is  in 
large  part  dependent  u])on  dispersal  of 
individuals.  Ultimately,  when  the  rate 
of  recolonization  is  reduced  or 
eliminated,  tin;  effects  of  the  thr(;at.s  are 
no  longer  dampened  by  metaj)opulation 
dynamics.  In  .such  a  ca.se.  each 
constituent  snhpopnlation  becomes 
increasingly  or  completely  independent, 
and  extir])ation  of  such  a  .subpopulation 
is  likely  to  h(;  ])ermanent. 

The  pattern  of  extirpation  and 
recolonization  observed  in  the  tidewater 
goby  suggests  that  .sonn;  tidewater  goby 
populations  exhibit  a  meta])0})ulation 
dvnamic  where  some  populations 
survive  or  r(;main  viable  by  continually 
exchanging  individuals  and 
recolonizing  after  occasional 
(;xtirpation.s  (Doak  and  Mills  1994,  p. 
819).  Individual  ])opulation.s  of 
tidewater  goby  occuj)y  coa.stal  lagoons 
and  e.stuari(;.s  that  are  .separated  from 
each  other  by  land  and.  in  most  c:ase.s, 
are  se|)arated  from  the  open  ocean  by 
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sandbars,  or  other  barriers.  Very  few 
tidewater  gobies  liave  ever  been 
captnnid  in  the  marine  environment 
(Swift  at  al.  1989.  j).  7).  wliicb  suggests 
that  this  species  rarely  occurs  in  the 
open  oc(!an.  .Studies  t)f  the  tidewater 
goby  suggest  that  some  populations 
p(!rsist  on  a  consistent  basis,  while  other 
poj)nlations  appear  to  experience 
intermittent  extirpations  (local 
extinctions)  (LalTerty  at  al.  1999a.  ]). 
14.52).  Tbe.se  extir])ations  may  result 
from  one  or  a  series  of  factors,  such  as 
the  drying  iij)  of  the  lagoon  during 
prolonged  droughts  (bafferty  at  al. 

1999a.  p.  1451).  .Some  of  the  areas 
where  the  tidewater  goby  has  bcum 
extirpated  apparently  have  been 
recolonized  by  nearby  ])opulation.s 
(those  within  ai)])roximately  (i  miles 
(mi)  (10  kilometers  (km)))  (Laffertv  at  al. 
1999a.  p.  1451;  .Smith,  in  litt.  2012). 
Howex'er.  genetic  research  has  rex  ealed 
tidewater  gobies  are  capable  of 
dispersing  up  to  80  mi  (48  km)  (jacobs 
at  al.  2005.  p.52). 

Laffertv  at  al.  (l‘)99b.  p.  018) 
monitored  tin;  postflood  persistence  of 
several  tidewater  goby  pojjulations  in 


aft(;r  the  heavy  winter  floods  of  1995. 

All  of  the  monitonid  |)o])ulation.s 
pmsisted  after  the  floods,  and  no 
significant  changes  in  poi)iilation  sizes 
were  noted  (Laflerty  at  al.  1999b.  p. 

021).  However,  tidewater  gobv 
apparently  colonized  C-anada  Honda  in 
.Santa  Harbara  (ioiinty  after  one  flood 
event  (Laffertv  at  al.  1999b.  p.  021).  This 
suggests  that  flooding — where  the 
barri(;r  between  the  lagoon  and  the  oj)en 
ocean  is  breached  and  tidewater  gobv 
individuals  are  washed  out  to  sea — may 
.sometimes  have  a  positive  effect,  forcing 
the  disjjersal  of  individuals  and  tberebv 
allowing  for  recolonization  of  habitats 
where  a  tidewater  goby  population  has 
become  extirpated  or  allowing  for 
genetic  exchange  b(!tw(!en  extant 
|)opulations. 

Hi.storic;al  records  and  survey  results 
for  .several  areas  occupied  by  the 
tidewater  gobv  are  available  (Swift  at  al. 
1989.  pp.  18-19;  Swift  at  al.  1994.  pp. 
8-l(i).  Tbe.se  studies  suggest  that  the 
jMM'sistence  of  tidewater  goby 
populations  is  relat(!d  to  habitat  size, 
configuration,  location,  and  ])roximity 
to  human  development.  In  general,  the 
most  stable  and  persi.stent  tidewater 
goby  populations  tend  to  occur  in 
lagoons  ami  (istuaries  that  are  more  than 
2.5  ac  (1  ba)  in  size,  and  that  have 
remained  relatively  unaffected  bv 
human  activities  (Laffertv  at  al.  1999a. 
|)j).  1450-1458).  (k)nver.sely.  some 
habitats  less  than  2.5  ac  (1  ba)  in  size 
have  tidewater  goby  populations  that 
pisrsist  on  a  regular  basis,  such  as 


Canada  del  Agua  Caliente  in  .Santa 
Barbara  Countv  (.Swift  at  al.  1997.  p.  8). 
VVe  al.so  note  that  .some  systfuns  that  are 
affected  or  altered  by  human  activities 
al.so  have  ndatively  large  and  stable 
])oj)ulation.s;  exampbis  include  I’ismo 
(aeek  in  .San  Lnis  Obispo  Countv.  the 
.Santa  Ynez  River  in  .Santa  Barbara 
(bounty,  and  the  .Santa  (dara  River  in 
Ventura  ('.ounty.  The  b(!.st  available 
information  suggests  that  the  lagoons 
and  estuaries  with  pcnsistent  tidewater 
goby  po]mlation.s  likely  serve  as  .source 
])opulation.s  that  j)rovide  individuals 
that  colonize  adjacent  locations  with 
intermittent  ])oi)ulations  (Laffertv  al  al. 
199‘)a.  p.  1452).  Howevcu'.  a  rangewide 
meta])opulation  viability  analysis  for  the 
tidewater  goby  has  not  been  conducted: 
data  from  such  a  study  would  help 
inform  which  tidewater  goby 
po])ulations  are  .source  j)0])ulation.s  and 
which  are  sinks,  and  allow  for  the 
development  of  metapopulation-ba.sed 
recovery  objectives  for  the  .s|)ecie.s.  Until 
data  on  demogra])by  and  dynamics  of 
tidewater  goby  metapopulations  are 
available,  the  Recovery  Plan  for  the 
species  calls  for  interim  objectives  that 
em])ba.size  consistent  occupancy  of 
habitat  ca])able  of  su.staining  viable 
tidewater  gobv  populations  (.Service 
2(K).5a.  p.  89).' 

Dist  libation 

Tb(!  known  geographic  rang(!  of  the 
tidewater  goby  is  limited  to  tlie  coast  of 
California  (Escbmeyer  al  al.  1988.  p. 

292:  .Swift  at  al.  1989.  ]).  12).  The 
species  bi.storically  occurred  from 
locations  8  mi  (5  km)  south  of  the 
California — Oregon  border  (Tillas 
.Slough  in  Del  Norte  County)  to  44  mi 
(71  km)  north  of  the  United  .State.s — 
Mexico  border  (Agua  Hedionda  Lagoon 
in  .San  Diego  C.ounty).  The  available 
documentation  (Escbmeyer  et  al.  1988. 
p.  292;  .Swift  at  al.  1989.  j).  12)  suggests 
that  the  northernmost  extent  of  the 
current  g(!ograpbic  range;  has  not 
changed  over  time.  Tidewater  goby 
historically  occurred  in  Agua  Hedionda 
Lagoon,  but  the  site;  is  currentlv 
considered  to  be  unoccupied.  The 
species’  southernmost,  known,  currently 
occuj)ied  locality  is  the  .San  Luis  Rey 
River,  5  mi  (8  km)  north  of  Agua 
Hedionda  Lagoon  in  .San  Diego  (k)untv. 
Although  the  northernmost  extent  of  the 
tidewateir  goby’s  range  has  not  changed 
and  the  southernmost  extent  has 
retracted  by  only  5  mi  (8  km),  its  overall 
distribution  has  becoiiK!  |)atcby  and 
fragmented  along  the  coa.st.  However,  as 
discu.ssed  above  in  the  Matapopuhition 
Dynamics  section,  the  occu])ancy  of  an 
area  may  change  overtime  and.  when 
(bitermining  occupancy  of  an  ar(;a,  we 
fir.st  look  at  the  rangewide  occupancy 


for  the  sp(!ci(;s  and  tlnai  consider 
potential  connectivitv  and  .source  anxis 
at  the  .sul)po])ulation  or  unit  l(!vel. 

The  tidewater  goby  ajipears  to  be 
naturally  ab.sent  from  several  long  (50  to 
185  mi  (80  to  217  km))  stretches  of 
coastline  lacking  lagoons  or  estuariixs. 
where  .st(!e|)  topograph v  or  .swift 
currents  may  prevaait  tlie  tidewater  goby 
from  dis])(;r.sing  between  adjacent 
locations  (.Swift  at  al.  1989.  p.  18;  Earl 
at  al.  2010.  p.  104).  One  such  gap  occurs 
betwiHMi  the  Eel  River  in  Humboldt 
(b)unty  and  the  Ten  Mile  Riv(;r  in 
Mimdocino  (bnmty.  A  .second  gaj)  exi.sts 
between  Davis  Lake  in  Mendocino 
('.ounty  and  .Salmon  (>(!ek  in  .Sonoma 
Cbumty.  Another  large  natural  gap  cixists 
b(!tween  Monterey  Uounty  and  Arroyo 
del  Oso  in  .San  Luis  01)is])o  County. 
Habitat  loss  and  otb(;r  antbro])ogenic- 
ndatcid  factors  have  nisulttnl  in  the 
tidewater  goby’s  absence  from  several 
locations  where  it  historically  occurred; 
tin;  extirpation  of  tidewater  gobv  from 
.some  of  these  locations  has  expanded 
gaps  and  created  additional  ga]).s  in  the 
species’  g(;ograpbic  distribution  (Ca])elli 

1997.  ]).  7).  Two  exampbis  of 
(!xtir])ation.s  are  .San  Francisco  Bay  in 
.San  b'rancisco  and  Alameda  Counties, 
and  Rculwood  (Ireek  and  Enjsbwater 
Lagoon  in  Humboldt  Cbnintv. 

Swift  at  al.  (1989.  ]).  18)  rei)ort(!d  that, 
as  of  1984,  tidewater  goby  occurred  or 
bad  been  known  to  occur  at  87 
locations,  including  tbo.se  at  the  extrcaiu! 
nortluirn  and  southern  end  of  the 
.s])ecie.s’  bi.storical  g(;ogra|)bic  range.  An 
as.s(!s.sment  of  the  spcicies’  distribution 
in  1998,  using  nicords  that  wtac  limited 
to  the  area  betwcuai  the  Mont(;rev 
Peninsula  in  Monterey  (k)unty  and  the 
United  .Statexs — Mexico  border,  found 
the  tidewater  goby  occurring  at  four 
additional  sites  since  l‘)84  (Swift  at  al. 

1998.  p.  129).  Other  locations  have  been 
identified  since  lt)98.  and  to  date  the 
tidewat(;r  goby  has  been  documented  to 
have  occurred  at  185  locations.  Oftbe.se 
185  locations,  21  (19  percent)  are  no 
longer  occu])ied  bv  the  tidewater  gobv. 

Habitat 

The  lagoons,  estiuiritis.  backwater 
marstnis,  and  freshwater  tributaries  that 
tidewat(;r  goby  occupy  are  dvnamic 
(invironments  .subj(;ct  to  considerable 
lluctuations  on  a  scxisonal  and  annual 
basis.  Typically,  a  .sandbar  forms  in  the 
late  spring  as  flow  into  a  lagoon 
declines  enough  to  allow  the  ocean  surf 
to  build  up  sand  at  the  mouth  of  the 
lagoon.  Winter  rains  and  incnxised 
stream  flows  may  bring  in  considerable 
.sediment  and  dramatically  affect  the 
bottom  profile  and  sub.strate 
composition  of  a  lagoon  or  estuary.  Fine 
mud  and  clay  either  move  through  the 


.Santa  Barbara  and  Los  Angeles  (bounties 
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lagoon  or  estuary,  or  setth;  out  in  the 
Ijackwater  niarsluis,  while  heavier  sand 
is  left  hehind.  High  flows  associated 
with  winter  rains  can  scour  out  the 
lagoon  bottom  to  a  lower  level, 

(ispecially  after  l)reaching  the  month 
.sandbar,  with  sand  l)nilding  ii])  again 
after  flows  decline.  These  dvnamic 
l)rocesses  result  in  wetland  habitats 
that,  over  time,  move  both  up  or  down 
coast,  and  inland  or  coastward. 

The  horizontal  extent  of  the  lentic 
(pondlike)  wetland  habitat  associated 
with  a  ])articnlar  tidewater  goby  locality 
varies  and  is  affected,  in  part,  by  local 
precipitation  patterns  and  to]K)gra])hv. 

In  coastal  areas  where  the  to])ographv  is 
.stccep  and  priKipitation  relatively  low. 
such  as  areas  adjacent  to  the  Santa  Ynez 
Mountains  in  Santa  Rarlnna  Cionnty,  the 
habitats  occupied  l)y  tidewatc;r  goby 
may  he  a  few  acres  in  size  and  only 
cixtend  a  few  hundred  feci  inland  from 
the  c)c:ean.  with  backwatccr  marshcxs 
small  or  alxscmt.  In  other  coastal  scitings 
whc;re  topography  is  less  steep  and 
precijjitation  is  more  al)nndant.  snrfac;e 
strciams  are  larger,  and  c;oastal  lagoons 
or  cistnaries  may  be  hnndrc;ds  of  acrcis  in 
size  and  extcmd  many  milc;s  inland  and 
may  inc.lnde  extensive  l)ac;kwatc;r 
marshc;s  (for  c;xample.  bake  bar!  in  Del 
Norte  ('.onnty  and  Ten  Mile  River  in 
Mendocino  County).  Some  ocxaipied 
locations,  such  as  Bcmnett’s  Slough  in 
Monterey  Ciounty,  rciceive  watcir  from 
upstream  arcxis  on  a  year-round  basis. 
.Sucii  loc:ations  tend  to  ])ossc!SS  wetland 
habitats  that  are  larger  and  cam  extend 
inland  for  several  miles.  Other  c)c:c:upic!cl 
locations  do  not  posscjss  .stream 
ciumnels  or  tributaries  that  provide  a 
c:c)nsicleral)le  amount  of  water 
throughout  the  summer  or  fall  months. 
Sucii  locaiticms.  sucii  as  Little  Pic:o  Creek 
ill  San  Lius  Ohisjio  County,  tend  to 
possess  wetland  habitats  that  extend 
only  a  short  distanc:e  inland. 

Uepvoduction 

The  tidewater  goby  has  been  obsca  ved 
to  siiawn  in  everv  month  of  the  year 
except  Decembc!!’  (Swen.son  1999,  ]i. 

107).  Reproduction  tends  to  peak  in  late 
Ajiril  or  May  to  )uly,  and  c:an  continue! 
into  November  dcijiending  on  sea.sonal 
temperature  and  rainfall,  llelhnair's 
(2011)  findings  reveal  year-round 
rejirodiiciion  for  some  tidenvater  goby 
popidations  that  have  high  genetic 
diversity  and  restricted  s])awning 
periods  for  other  jiopulations  with  low 
genetic:  diversity.  Swenson  (199.5,  p.  31) 
has  clc)c:uuiented  the  spawning  ac;tivitic!.s 
of  adult  fish  or  the  j)resenc:e  of  egg 
c:lutciie.s  at  water  temperatures  between 
48  and  77  degrees  Fahrenheit  (°F)  (9  and 
25  degrcHis  Celsius  (°C)).  Spawning 
tidewater  gobies  have  been  doc.uniented 


to  breed  in  water  salinities  between  1 
and  30  jiarts  per  thousand  (lijit) 

(Swen.son  1995,  ]).  31,  Smith,  in  lift. 
2012).  However,  tidewater  gobies  prefer 
salinities  le.ss  than  10  ppt  (Movie  2002, 

]).  431). 

'I'hrcnts 

The  final  li.sting  rule  for  the  tidewater 
goby  iiuhlished  in  1994  (59  FR  .5494; 
February  4,  195)4)  and  the  5-year  review 
(Servic:e  2007)  state  that  this  .s])C!c;ies  is 
threatencul,  or  potentially  threatened, 
by:  (1)  Coastal  cteveloi)mc!nt  projc:c;t.s 
that  residt  in  the  loss  or  alteration  of 
c:oa.stal  wetland  habitat:  (2)  watcir 
diversions  and  alterations  of  water  flows 
uj).strc:am  of  coa.stal  lagoons  and 
estuaries  that  negatively  impac;t  the 
.s])c!c;ic!s’  breeding  and  foraging  activities: 
(3)  groundwater  overdrafting:  (4) 
c:hannelization  of  the  rivers  whc:re  the 
.spc!c;ic!S  occurs:  (5)  discharge  of 
agricultural  and  senvage  effluents:  (0) 
c:attle  grazing  and  feral  pig  ac;tivity  that 
rc:scdts  in  incrc:asecl  sedimentation  of 
c.oastal  lagoons  and  rii)arian  habitats, 
removal  of  vc!getative  cover,  inc:rc!a.sed 
ambient  watc:r  temi)eraturc!.s.  and 
elimination  of  plunge  ])ool.s  and 
undc!rc:ut  hanks  utilized  by  the  tidewatc:r 
goby;  (7)  introduced  .spec:ies  that  prew 
on  the  tidewatc:r  goby  (e.g.,  bass 
[Micropinrus  s])]).),  rainwatc:r  killifish 
[Luenniu  pnrvn),  and  crayfish 
((innihnnis  spp.)):  (8)  the  inadeciuacy  of 
cixisting  regidatory  mc!c;hani,sm.s:  (9) 
drought  ciouditions  that  rcisult  in  the 
deterioration  of  c.oastal  and  riijarian 
habitats:  and  (10)  c:ompc!tilic)n  with 
introduced  .spc!c;i(!s,  such  as  the 
yellowfin  gobv  (Ac(intho<>()hius 
fhivinuiniis)  and  c:hamelc!on  goby 
( Tridnntignr  tngonoceph(dus).  Last  1  y, 
loss  of  genetic:  diversity  has  also  bc:en 
rc:c:ently  .shown  to  thrc:at(!n  po])cdations 
of  tidewatc!!'  goby  (Mc:Cranc!y  nl  al.  2010, 
Hellmair  2011). 

CAinuite  Change 

Our  analyses  under  the  Fnclangercnl 
S])c!c:ie.s  Ac:t  include  c:ou.sideraticm  of 
ongoing  and  projec:ted  c:hange.s  in 
climate.  The  terms  “c:limate”  and 
“c:limate  change”  are  defined  by  the 
IntergovcM  iunental  Panel  on  Climate 
Change  (IPCC).  “Climate"  refers  to  the 
mean  and  variability  of  different  tyjms 
of  weather  conditions  ovc!r  time,  with  30 
ycxii's  being  a  typic:al  pca  iod  for  such 
measurements,  although  shorter  or 
longer  ])eriod.s  also  may  he  used  (IPCC 
2007,  p.  78).  The:  term  “c:limate  c:hange" 
thus  refers  to  a  c:hauge  iu  the  mean  or 
variability  of  one  or  more  mc:a.surc:.s  of 
c:limate  (e.g.,  temperature  or 
prc!c:ipitation)  that  persists  for  an 
c:xtendc:d  j)eric)d.  typically  clec:ades  or 
longer,  whether  the  c:hange  is  due  to 


natural  variability,  human  activity,  or 
both  (IPCCi  2007,  j).  78).  Various  typcis 
of  changes  iu  c:limate  can  have  clirec:t  or 
indirect  effc:c:ts  on  .spec:ies.  Thcise  effec:ts 
may  he  positive,  neutral,  or  nc:gative  and 
they  may  c:hauge  ovc:r  time,  depending 
on  the  .spc!c:ic!.s  and  other  relcwant 
considerations.  suc:h  as  the  effc:c:ts  of 
interac:tion.s  of  c:limate  with  other 
variables  (e.g.,  habitat  fragmentation) 
(IPCC  2007,  pp.  8-14,  18-19).  In  our 
analyscis.  we  use  our  expert  judgment  to 
weigh  relevant  information,  inc:luding 
unc:ertainty.  in  our  c:onsideratic)n  of 
various  aspc!c:t.s  of  c:limate  c:hange. 

In  addition  to  the  thrc!ats  listen!  above. 
tidewatc:r  goby  pc)])idations  are 
thrc:ateueci  by  global  c:limate  c:hange.  Sc!a 
level  rise  and  hydrological  c:hanges 
assc)c:iated  with  climate  change  are 
having  and  will  c:c)ntinue  to  have 
.siguific:ant  effec:ts  on  tidewater  goby 
habitat  over  the  next  several  ctec:adc!.s. 

Sea  levc:l  rise  is  a  resedt  of  two 
phenomena:  thermal  expansion 
(inc:rc!a.sed  .sea  water  temperatures)  and 
global  ic:e  melt  (Cavan  at  al.  21)08.  p.  5, 
National  Rc:.searc:h  Counc:il  2012,  p.  33). 
Bcitween  185)7  and  2008.  the  observed 
.sea  level  ri.se  has  l)ec:n  approximately  2 
millimeters  (0.08  in)  per  ycnir.  or  a  total 
of  20  cm  (8  in)  over  that  period 
(1  leberger  el  al.  2005),  ]).  8).  Older 
estimates  ])rojc!c:tecl  that  sea  tevc:l  ri.se 
along  the  California  coast  would  follow 
a  similar  rate  and  reac:h  0.2-0. 8  meters 
(m)  (0.7-2  fc:c:t  (ft))  by  2100  (IPCC  2007). 
Recent  observations  and  models 
indicate  that  those  projections  were 
conservative  amt  ignored  .some  critical 
factors,  such  as  melting  of  the 
Creenland  and  Antarctica  ice  sheets 
(Heherger  el  al.  2005).  j).  8:  Rahm.storf 
2010,  p.  44).  Heherger  et  al.  (2005),  p.  8) 
have  updated  the  sea  level  rise 
projections  for  California  to  1.0-1 .4  in 
(3. 3-4. 8  ft)  by  2100,  while  Vermeer  and 
Rahmstorf  (2005),  j).  21530)  calculate  the 
.sea  level  ri.se  globally  at  0.57-1.5)  m 
(2.4-8. 2  ft):  in  both  cases,  recent 
estimates  were  more  than  twice  earlier 
projections.  Combined  with  California’s 
normal  dramatic  tidal  fluctuations  and 
coincidental  storm.s — the  severity  of  the 
latter  is  |)rojected  to  increase  with  more 
frecpient  FI  Nino  Southern  O.sci Hat  ions 
due  to  increasing  surface  water 
temperature  (Cavan  et  (d.  2008,  p.  17) — 
the  effects  of  sea  level  rise  are  ex|)ected 
to  result  in  greater  coastal  erosion 
(Scripps  Institution  of  Oceanography 
2012,  p.  24)  and  reach  farther  inland 
than  jneviouslv  anticijiated  (Cavan  et  al. 
2008.  ])]).  48-45):  Cayan  et  al.  2()05).  p. 
40). 

Park  et  (d.  (15)85).  pji.  1-52)  projected 
that,  of  the  saltmarshes  along  the  coast 
of  the  contiguous  United  States:  30 
percent  woidd  be  lost  with  a  0.5-m  (1.8- 
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ft)  .sea  level  ri.se.  48  percent  with  a  1-in 
(3.3-ft)  sea  level  rise.  52  percent  with  a 
2-m  ((i.8-ft)  sea  level  rise,  and  85  percent 
with  a  3-in  (8.8-ft)  sea  level  rise.  While 
we  cannot  project  directly  to  (California 
from  th(!  estimates  of  Park  at  nl.  (1880, 
p.  1-52)  who  focused  on  the  east  coa.st 
and  (hilf  coa.st  of  the  United  .States,  we 
can  anticipate  that,  with  a  projectcul 
global  .sea  lev(;l  rise  of  u|)  to  almost  2  m 
(8.8  ft).  4()  to  85  percent  of  the 
remaining  coastal  .saltmarshes  in 
(California  would  he  lost  hy  2100. 
Apj)lying  HelMirgm'  at  aJ.'s  (2000,  ]).  8) 
more  conservative  estimates  for 
(California  to  Park  at  (il.'a  calculations, 
with  a  projected  .sea  level  rise  of  1.0-1 .4 
111  (3. 3-4.8  ft)  hy  2100.  somewhere 
between  48  and  52  percent  of  the  coastal 
.saltmarshes  in  (CCalifornia  would  he 
inundated. 

For  the  tidewater  gohv,  sea  level  rise 
estimates  based  on  niori!  recent 
projections,  comhined  with  the  effects 
of  storms  and  tidal  fluctuations,  have 
the  |)otential  to  transform  coastal 
lagoons  into  priniarilv  .saltwater  bodies 
((^.ayan  e/  (il.  2008.  p)).  34.  48—49).  More 
.severe  storms  that  are  likely  to  nisidt 
from  climate  change  ((Cavan  at  (il.  2008. 
j).  17).  esjieciallv  along  the  northern 
coast  of  (California  ((Cavan  at  al.  200‘).  p. 
38),  combined  with  the  higher  than 
normal  sea  levels,  will  breach  lagoon 
mouths  more  freipiently  from  the  ocean 
side,  allowing  more  saltwater  intrusion, 
altering  the  physical  conditions  of  the 
tidewater  goby’s  habitat  (increa.sed 
.salinity),  and  di.srn])ling  the  tidewater 
goby's  normal  reproduction  process  that 
r(!(|uires  clo.sed  lagoons  and  a  sjiecific 
range  of  salinities.  The  conversion  of 
c:oastal  lagoons  and  e.stuaries  from 
brackish  to  primarily  saltwater  bodies, 
in  addition  to  the  inundation  and 
breaching  of  sandbars,  would  eliminate 
habitat  for  tidewater  goby  in  many 
areas.  For  a  species  that  exhibits 
metapopulation  dynamics  and  was 
listed  as  endangered  due  to  past  habitat 
loss  and  fragmentation  of 
meta])oj)ulation.s.  the  projection  of 
further  habitat  lo.ss  due  to  .sea  level  rise 
raises  concerns  for  the  tidewater  goby's 
survival  over  the  long  term. 

Summary  of  (Changes  From  Previously 
Designated  (Critical  Habitat  and  2011 
Proposed  Revised  (Critical  Habitat 
Designation 

In  this  section  we  pnisent  the 
difbirences  between  what  was 
designated  in  the  )anuary  31,  2008.  final 
rule  (73  FR  5020),  what  was  included  in 
the  October  19,  2011.  pro])osed  rule  (78 
FR  84998),  and  what  is  includeil  in  this 
final  designation. 

The  2008  final  critical  habitat 
designation  (73  FR  5920.  January  31, 


2008)  consisteil  of  44  units  in  Del  Norte, 
Humboldt.  Mendocino.  Sonoma,  Marin. 
.San  Mateo.  .Santa  (Cruz,  Monteniv,  .San 
Luis  Obispo.  .Santa  Ilarhara.  Ventura, 
and  I.os  Angeles  (Counties,  (California, 
totaling  10,003  ac  (4,050  ha).  In  this 
final  critical  habitat  designation,  we 
have  d(!signaled  85  critical  habitat  units 
for  the  tidewater  goby  throughout  its 
range,  including  the  44  units  designated 
in  the  2008  final  rule.  Of  the  21  new 
units  included  iii  this  designation.  5 
units  are  within  the  geographical  area 
occaipied  at  the  time  of  listing  and  18 
units  are  outside  the  geogra])hical  area 
occupied  at  the  time  of  listing  (Table  1). 
Of  the  18  new  units  that  are  outside  the 
geogra])hical  area  occujiied  at  the  time 
of  listing,  8  units  are  currentlv  occujiied 
(Table  1).  These  18  units  are  essential 
for  the  conservation  of  the  tidewater 
goby  as  described  in  the  Recovery  Plan 
(.Service  2005a). 

This  final  caitical  habitat  designation 
for  the  tidewater  gohv  also  differs  from 
our  October  19.  201l'(7()  FR  84998) 
])ropo.sed  rule.  VVe  reviewed  and 
ixmsidered  comnumts  from  the  public 
and  ])eer  reviewers  on  the  propo.sed 
revi.sed  designation,  and  from  the  public 
on  the  draft  economic  analvsis 
published  on  July  24,  2012  (77  FR 
43222).  Asa  result  of  comments 
received,  our  final  designation  differs 
from  onr  pro])osed  designation,  as 
follows: 

(1)  Based  on  information  we  receivcul 
in  comments  nigarding  our  ])ro])osal  to 
designate  unoccupied  units,  we  revised 
the  language  in  the  (Jritarid  llsac]  To 
Idantifv  Critical  Habitat  .set:tion  of  this 
final  rule  to  clarify  our  intent.  In  the 
|)roj)osed  ride  we  stated  that.  “VVe  also 
are  juojiosing  to  designate  specific  areas 
outside  the  geogra])hical  area  occupied 
hy  the  species  at  the  time  of  listing  that 
were  historically  occujiied,  hut  are 
presently  unoccnjiied,  hei:ause  such 
areas  are  e.ssential  for  the  con.servation 
of  the  species”  (p.  85004).  However,  we 
did  not  intend  to  limit  the  jiroposal  to 
only  specific  areas  ontsidi;  the 
geographical  area  occupied  hv  the 
species  at  the  time  of  listing  that  were 
historically  occu])ied.  Our  intent  was  to 
consider  all  areas  that  are  essential  for 
the  conservation  of  the  sjiecies  and  not 
only  tho.se  that  were  known  to  hi; 
historically  occupied;  we  were  in  error 
when  we  included  “that  were 
historically  occu|)ied,  hut  are  ])resently 
unoccupied”  in  the  proposed  rule.  We 
proposed  to  designate  six  units  that  are 
outside  the  geogra])hical  area  occiijiied 
hy  the  species  at  the  time  of  listing 
where  the  tidewater  goby  has  not  been 
detei:ted  historically.  These  units  are: 
Pomponio  (Teek  (SM-2),  Bolinas 
Lagoon  (MAR-5),  Arroyo  de  la  (huz 


(.SLO-l),  (Lso  Flaco  Lake  (.SLO-12). 
Arroyo  .Seipiit  (LA-1),  and  Zuma 
(Canyon  (LA-2).  .Subsequent  to  the 
publication  of  the  projiosed  rule, 
tidewiiter  gobies  have  been  detected  in 
Pomjionio  (h’eek  (.SM-2)  (Rischhieter,  in 
Hit.  2012).  These  units  are  essential  for 
the  conservation  of  the  tidewater  goby 
as  described  in  the  Recovery  Plan 
(.Servii:e  2()()5a)  and  the  unit 
descriptions  below. 

(2)  VVe  riivised  and  ex])anded  our 
discussion  on  tidewater  goby 
metapopulation  dynamics  ami  ])rovided 
a  discussion  on  the  effects  of  climate 
change  on  the  tidewater  gohv  and  its 
habitat. 

(3)  Based  on  comments  received  from 
the  County  of  .Santa  Barbara  pertaining 
to  unit  .SB-12,  Arroyo  Paredon  Oeek, 
we  reas.ses.sed  the  topography  of  the  unit 
as  originally  juojiosed  and  determined 
that  the  gradient  of  the  upper  portion  of 
the  unit  was  a  harrier  to  tidewater 
gobies.  The  unit  now  includes 
a])proximately  3  ac  (1  ha),  a  net  decrease 
of  approximately  1  ac  (less  than  1  ha) 
from  the  jjrojiosal. 

Critical  Habitat 

Background 

(Critical  habitat  is  defined  in  .section  3 
of  the  Act  as: 

(1)  The  s])ecific  areas  within  the 
geograjihical  area  occupied  hy  the 
species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features. 

(a)  Essential  to  the  conservation  of  the 
s])ecies  and 

(h)  W'hich  may  require  spec:ial 
management  considerations  or 
protection:  and 

(2)  .Specific  areas  outside  the 
geographical  area  occujued  hy  the 
species  at  the  time  it  is  li.sted.  upon  a 
determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species. 

(Con.servation,  as  defined  under 
section  3  of  the  Act.  means  to  use  and 
the  u.se  of  all  methods  and  jirocedures 
that  are  neces.sary  to  bring  an 
endangered  or  threatened  species  to  the 
])oint  at  which  the  measures  jirovided 
pursuant  to  the  Act  are  no  longer 
iKicessary.  .Such  methods  and 
procedures  include,  hut  are  not  limited 
to,  all  activities  associated  with 
.scientific  resources  management  such  as 
research,  census,  law  eidbrcement, 
habitat  acipiisition  and  maintenance, 
jirojiagation,  live  lrap])ing,  and 
trans])lantation.  and,  in  the 
extraordinary  ca.se  where  jiopulation 
pre.ssures  within  a  given  ecosystem 
cannot  he  otherwi.se  relieved,  may 
include  regulated  taking. 
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Critical  hal)itat  receiv(!s  protection 
under  section  7  of  the  Act  through  the 
nuiuireinent  that  Federal  ag(!nci(!s 
ensure,  in  consultation  with  tin;  Service, 
that  any  action  they  antliorize,  fund,  or 
carry  out  is  not  likely  to  nisnlt  in  the 
destruction  or  advtnse  modification  of 
critical  hal)itat.  The  designation  of 
critical  hal)itat  does  not  affect  land 
ownershi])  or  estal)lish  a  refng(!, 
wilderne.ss,  reserve,  preserve,  or  otluir 
cons(!rvation  area.  Such  designation 
do(;s  not  allow  the  government  or  ])uhlic 
to  access  |)rivate  lands.  Such 
designation  does  not  recpiire 
impiementation  of  restoration,  recovery, 
or  enhancement  measunis  by  non- 
Federal  landowners.  Where  a  landowner 
re(piests  Federal  agency  funding  or 
authorization  for  an  action  that  may 
affect  a  listed  sjiecies  or  critical  habitat, 
the  consultation  recjuirements  of  .section 
7(aK2)  of  the  Act  would  applv,  hut  even 
in  the  event  of  a  destruction  or  adverse 
modificatit)!!  finding,  the  obligation  of 
the  Federal  action  agency  and  the 
landowner  is  not  to  rt:stor(;  or  recover 
the  sjiecies,  hut  to  implement 
reasonal)le  and  ])rudent  altcn  natives  to 
avoid  destruction  or  adverse 
modification  of  critical  habitat. 

Under  the  first  prong  of  tin;  Act’s 
definition  of  critic:al  habitat,  anias 
within  the  g(;ogra])hical  area  occu])ied 
by  the  s])eci(;s  at  the  time  it  was  listed 
an;  included  in  a  critical  habitat 
designation  if  they  c:ontain  jjhvsical  or 
biological  features  (1)  which  are 
essential  to  the  consin'vation  of  the 
s])ecies  ami  (2)  which  may  require 
sp(!cial  management  considerations  or 
protection.  For  these  areas,  critical 
habitat  designations  identify,  to  the 
extent  known  using  the  best  scientific 
and  c:onnnercial  data  available,  those 
])hv.sical  or  biological  features  that  are 
essential  to  the  conservation  of  the 
species  (such  as  space,  food,  cover,  and 
protected  habitat).  In  identifying  tho.se 
])hy.sic:al  or  biological  features  within  an 
area,  we  foiais  on  the  jnincijjal 
biological  or  jdiysical  constituent 
elements  (primarv  constituent  elements 
that  provide  for  a  species’  life-history 
processes,  .such  as  roost  sites,  nesting 
grounds,  .seasonal  wetlands,  wat(!r 
(juality,  tide,  soil  type)  that,  under  the 
appropriate  species-specific 
circumstances,  an;  es.sential  to  the 
conservation  of  the  species. 

Under  the  second  prong  of  the  Act’s 
d(!finition  of  critical  habitat,  we 
designate  critical  habitat  in  areas 
outside  the  geographical  area  occupied 
by  the  species  at  the  time  it  is  listed, 
upon  a  determination  that  such  areas 
are  essential  for  the  conservation  of  the 
sjjecies.  For  examjjle,  we  may  determine 
that  an  area  currently  occupied  by  the 


s))ecie.s  but  outside  the  geographical 
area  occupied  at  the  time  of  listing  is 
e.ssmitial  for  the  conservation  of  the 
sj)ecies  and  include  it  in  the  critical 
habitat  designation.  We  designate 
critical  habitat  in  aixnis  outside  the 
geographical  area  occupi(!d  by  a  s])ecies 
oidy  when  a  designation  limited  to  its 
rang(;  would  be;  inachupiate  to  ensure  the 
cons(!rvation  of  the  species. 

Section  4  of  the  Act  reepdres  that  we 
designate  critical  habitat  on  the  basis  of 
the  best  scientific  and  commercial  data 
available.  Further,  our  I’olicy  on 
Information  Standards  Under  the 
Endangered  Species  Act  (])uhlished  in 
the  Federal  Register  on  )uly  1,  1994  (.59 
FR  34271)),  the  Information  Quality  Act 
(section  515  of  the  Tniasury  and  General 
Government  Appropriations  Act  for 
Fi.scal  Year  2001  (Fuh.  b.  100-554;  H.R. 
5058)),  and  our  associated  Information 
Quality  Giddelines  provide  criteria, 
e.stablish  procedures,  and  j)rovide 
guidance  to  ensure  that  our  decisions 
are  based  on  the  b(!.st  scitmtific  data 
available.  They  retpure  onr  biologists,  to 
the  extent  consi.stent  with  the  Act  and 
with  the  n.se  of  the  best  scientific  data 
available,  to  n.se  primary  and  original 
sources  of  information  as  the  basis  for 
r(!connnendations  to  designate  critical 
habitat. 

When  we  are  determining  which  areas 
should  b(;  d(!signated  as  critical  habitat, 
onr  primary  source  of  information  is 
generally  the  information  develo|)ed 
during  the  listing  procti.ss  for  the 
species.  Additional  information  .sources 
may  include  the  Recovery  Flan  for  the 
species,  articles  in  pcun-nwiewtxl 
journals,  constu'vation  plans  developed 
i)y  States  and  counties,  scientific  status 
surveys  and  studies,  biological 
a.sse.ssments,  other  unjjublished 
materials,  or  experts’  opinions  or 
])(!r.sonal  knowledge. 

Habitat  is  dynamic,  and  species  may 
move  from  one  area  to  another  over 
time.  We  recognize  that  critical  habitat 
designated  at  a  particular  ]3oint  in  time 
may  not  include  all  of  the  habitat  areas 
that  we  may  later  determimi  are 
nec;e.ssarv  for  tlu;  recov(;rv  of  the 
speines.  For  these  reasons,  a  critical 
habitat  designation  does  not  signal  that 
habitat  outside  the  designated  area  is 
unim])ortant  or  may  not  be  needed  for 
recovery  of  the  s])ecie.s.  Areas  that  are 
important  to  the  con.servation  of  the 
s])ecies,  both  inside  and  outside  the 
critical  habitat  designation,  will 
continue  to  be  subject  to:  (1) 
(ion.servation  actions  implemented 
under  section  7(a)(1)  of  the  Act,  (2) 
regulatory  protections  afforded  by  the 
reepdrement  in  section  7(a)(2)  of  the  Act 
for  Federal  agencies  to  in.snre  their 
actions  are  not  likely  to  jeopartlize  the 


continued  exi.stence  of  any  endangered 
or  threatened  sjjecies,  and  (3)  the 
prohibitions  of  .section  9  of  the  Act  if 
actions  occurring  in  these;  areas  mav 
affect  the  species.  Federally  funded  or 
])ermitte(l  projects  affecting  listed 
species  outside  their  designated  critical 
habitat  areas  may  still  result  in  jeopardy 
findings  in  some  cases.  The.se 
])rotection.s  and  conservation  tools  will 
continue  to  contribute  to  recovery  of 
this  species.  Similarly,  critical  habitat 
designations  made  on  the  basis  of  the 
best  available  information  at  the  time  of 
designation  will  not  control  the 
direction  and  .substance  of  future 
recovery  plans,  habitat  con.servation 
jdans  (IKiFs),  or  other  species 
conservation  plamdng  efforts  if  new 
information  available  at  the  time  of 
these  planning  efforts  calls  for  a 
different  outcome. 

Physical  or  Biolo‘>ical  Features 

In  accordance  with  .section  3(5)(A)(i) 
and  4(b)(1)(A)  of  the  Act  and  regulations 
at  50  GFR  424.12,  in  determining  which 
areas  within  the  geogra])hical  area 
occuj)ie(l  by  the  s])ecie.s  at  the  time  of 
listing  to  designate  as  critical  habitat, 
w(;  consider  the  physical  or  biological 
features  es.sential  to  the  conservation  of 
the  species  and  which  may  reepdre 
special  management  considerations  or 
])rotection.  These  include,  hut  are  not 
limit(;(l  to: 

(1)  S])ace  for  individual  and 
j)oj)ulation  growth  and  for  normal 
ibehavior; 

(2)  Food,  water,  air.  light,  minerals,  or 
other  mdritional  or  physiological 
requirements; 

(3)  ('.over  or  shelter: 

(4)  Sites  for  breeding,  reproduction,  or 
rearing  (or  (levelo])ment)  of  offsjjring; 
and 

(5)  Habitats  that  are  protected  from 
disturbance  or  are  re])re.sentative  of  the 
historical,  geograj)hical,  and  ecological 
distributions  of  a  species. 

We  derive  the  specific  physical  or 
biological  features  es.sential  to  tidewater 
gobv  con.servation  from  studies  of  this 
species’  habitat,  ecology,  and  life  history 
as  (le.scribed  in  the  Gritical  Habitat 
.section  of  the  propij.sed  rule  to  revi.se 
critical  habitat  published  in  tin;  Federal 
Register  on  October  19.  2011  (70  FR 
04990),  and  in  the  information 
present(;(l  below.  Additional 
information  can  be  found  in  the  final 
listing  rule  published  in  the  Federal 
Register  on  February  4,  1994  (59  FR 
.5494),  and  the  Recovery  Flan  for  the 
tidewater  goby  (Service  2()05a).  We  have 
determined  that  the  tidewater  goby 
reepdres  the  following  physical  or 
biological  features: 
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Space  for  Individual  and  Papulation 
Cimwih  and  for  Nornud  Behavior 

Saline  A(|uatic  Habitat 

’I'he  tidewater  gobv  occurs  in  lagoons, 
estuaries,  and  backwater  marshes  that 
are  adjacent  to  the  Faciiic  Ocean  (Wang 
H)82.  j).  14:  Irwin  and  Soltz  1084.  p.  27; 
Swift  et  al.  1089.  p.  1:  Swenson  1093. 

]).  3;  Moyle  2002.  j).  431).  The  tidewater 
gobv  is  mo.st  cominonlv  found  in  waters 
with  ndativelv  low  salinities,  that  is. 
less  than  10  to  12  parts  per  thousand 
(ppt)  (Swift  et  al.  1980.  p.  7)  (see  bcdow 
for  further  details).  This  .sj)ecies  can. 
however,  tolerate  a  wide  range  of 
.salinities  and  is  frecjuentlv  found  in 
coastal  habitats  with  higher  salinity 
levels  (Swift  et  al.  1980.  j).  7:  Won-ester 
1002.  p.  100;  Swift  et  al.  1907.  pp.  1.5- 
22):  the  species  has  becm  collected  in 
.salinities  as  high  as  42  ppt  (.Swift  et  (d. 
1080.  p.  7).  'I'he  species'  tolerance  of 
high  salinities  likely  enables  it  to 
with.stand  .some  exposure  to  the  marine 
environment,  which  has  a  .salinitv  of 
about  3.5  pj)t.  allowing  it  to  recolonize 
nearhv  lagoons  and  (istuaries  following 
flood  events  (Swift  et  al.  1980.  p.  7). 
However.  tidewat(;r  gobies  have  only 
rarely  been  captured  in  the  marim! 
environment  (Swift  et  (d.  1085).  ]).  7). 
and  thev  aj)pear  to  enter  the  ocean  onlv 
when  Hushed  out  of  lagoons,  e.stuaries. 
and  river  mouths  bv  storm  (U'ents  or 
human-cau.sed  breaches  of  .sand  bars. 
Salinity  tolerance  .studies  indicate  that 
larval  stages  are  largcdv  intolerant  of 
high  salinities  whereas  adult  tidewater 
gobies  can  tolerate  higher  .salinities. 
These  findings  suggest  spawning  in 
.saline  conditions  is  unlikelv  to  he 
jiroductive  and  that  migration  among 
subpopulations  is  most  likelv  the  result 
of  adult  tidewater  gobv  movement 
(Kinziger.  in  litt.  2012).  The  goal  of  the 
Recovery  Flan  is  to  jire.serve  the 
diversity  of  habitats  that  occur  within 
the  range  of  the  species,  the 
metapo])ulation  structure  of  the  species, 
and  genetic  diversity  (Service  2()03a,  p. 
28). 

Water  Hiijith.  Velocity,  and  rem|)erature 

The  tidewater  goby  is  most  commonly 
collected  in  water  less  than  0  ft  (2  m) 
deep  (Wang  1082.  j)j).  4-.5;  Worchester 
1002.  j).  .53).  However,  recently 
tidewater  gobies  were  collected  in  llig 
l-igoon  in  Humholdt  (lounty  during  the 
breeding  .season  at  a  water  dejith  of  1.5 
ft  (4.0  m)  (Holdsmith.  in  litt.  2()()0a). 
Whether  use  ofthe.se  dei'per  waters  is 
confined  to  this  localitv  or  is  more 
widespread  will  recjuire  additional 
.sampling  at  various  depths  and 
locations.  The  tidewater  goby  tends  to 
avoid  currents  and  concentrate  in  slack- 
water  areas;  this  .suggests  it  is  less  likely 


to  occur  in  areas  with  a  steeji  gradient 
or  microhahitats  that  have  a  substantial 
current.  At  Fescadero  (ireek  in  .Sail 
Mateo  Qiunty.  tidewater  gobies  were 
absent  from  portions  of  the  flowing 
creek  that  had  a  surface  velocity  of  0.1.5 
m  ])er  second  (0.40  ft  per  second),  and 
the  siiecies  was  instead  more  densely 
concentrated  in  nearhv  eddies  with 
lower  water  velocities  (.Swenson  105)3, 

]).  3).  Hackwater  marshes  may  provide 
important  refuges  that  riuluce  the 
likelihood  that  a  substantial  number  of 
tidewater  gobies  will  he  flushed  out  of 
the  lagoons  or  estuaries  and  into  the 
marine  environment  during  heavy 
winter  floods  (f.afferty  et  al.  1005)1),  p. 
019).  Evidence  that  increased  flows  can 
eliminate  the  tidewater  goby  from  a 
loi:ality  is  suggested  by  the  elimination 
of  the  tidewater  goby  from  Waddell 
Creek  in  Santa  Clruz  County  following  a 
flood  event  in  the  winter  of  15)72-73 
(Nelson  as  cited  in  .Swift  15)5)0.  p.  2);  this 
creek  had  been  channelized  and  no 
longer  afforded  protection  from  high 
flows  during  flood  events.  Likewise,  the 
channelization  and  elimination  of 
habitat  lateral  to  the  main  stream 
channel  ui).stream  of  San  Onofre  Lagoon 
in  San  Diego  Countv  prohahlv  led  to  the 
flushing  and  extirpation  of  the  tidewater 
gobv  from  this  loc;alitv  during  a  storm  in 
105)'3  (Swift  et  al.  15)5)4,  p.  22-23).  The 
importance  of  hackwater  marshes  is  also 
highlighted  by  the  fact  that  tidewater 
gobies  in  these  habitats  can  achieve  a 
greater  size  at  maturity  than  in  adjacent 
lagoons  and  creeks  (.Swenson  15)03,  p]). 
(i-7). 

Freshwater  Habitat 

The  tidewater  goby  also  occurs  in 
fre.shwater  streams  up-gradient  and 
tributary  to  brackish  habitats;  the 
salinity  of  these  freshwater  streams  is 
typically  less  than  ()..5  ppt.  The  available 
documentation  demonstrates  that,  in 
some  areas,  tidewater  goby  can  occur 
1.0  to  7.3  mi  (2.0  to  11.7  km)  upstream 
from  the  ocean  environment  (Irwin  and 
Soltz  15)84,  p.  27;  Swift  et  al.  15)5)7.  p. 

20;  Coldsmith,  in  lilt.  20001)).  Within  a 
2-hour  ])eriod,  hundreds  of  tidewater 
gobies  have  been  observed  to  move 
up.stream  of  a  fixed  location  into  areas 
in  the  .Santa  Ynez  River  3.2  mi  (.5.1  km) 
from  the  ocean  in  .Santa  llarhara  Countv 
(Swift  et  al.  15)5)7,  |).  20).  The  fact  that 
this  many  individuals  were  observed  to 
move  through  an  area  sugge.sts  that 
fre.shwater  tributaries  in  some  riverine 
sy.stems  |)rovide  important  habitat  for 
indiviflual  and  })0])ulation  growth.  We 
have  reviewed  a  variety  of  documents  to 
determine  how  far  tidewater  gobies  have 
been  detected  u])stream  from  theoc:ean. 
Coldsmith  {in  litt.  20001))  found 
tidewater  gobies  1.0  to  2.0  mi  (2.0  to  3.3 


km)  u]).stream  from  the  ocean  in  the  Ten 
Mile  River  in  Mendocino  County;  .Swift 
el  (d.  (15)5)7,  |).  18)  found  tidewater 
gobies  4.0  mi  (7.3  km)  upstream  from 
the  ocean  in  the  .San  Antonio  River  in 
.Santa  Harhara  Countv:  .Swift  et  (d.  (15)5)7, 
]).  20)  found  tidewater  gobies  at  various 
distances  from  3.5)  to  7.3  mi  (0.2  to  11.7 
km)  up.stream  from  the  ocean  in  the 
.Santa  Ynez  River  in  .Santa  Barbara 
(lounty:  and  Holland  (15)5)2,  j).  5))  found 
tidewater  gobies  3  mi  (.5  km)  ui).slream 
from  the  ocean  in  the  .Santa  Margarita 
River  in  .San  Diego  County.  C.ollectively, 
the.se  data  suggest  the  average  maximum 
distance  tidewater  gobies  have  been 
detected  u]).stream  from  the  ocean  in 
medium  to  large  rivers  is  approximately 
4.0  mi  (0.4  km).  Other  than  high  stream 
gradient,  the  reasons  for  the  variation  in 
u]).stream  movement  between  one 
locality  and  another  have  not  been 
determined;  salinity  c:ould  be  an 
important  factor.  l]i)stream  salinity 
levels  may  vary  with  time  of  year,  tidal 
cycles,  storm  events,  and  to])ogra])hy. 
However,  .Swift  et  al.  (15)5)7,  p.  20) 
indicate  that  gradient  and  lack  of 
barriers  (e.g.,  beaver  dams,  sills)  are 
more  important  factors  than  salinitv  to 
up.stream  dispersal. 

.Sandbars 

Many  of  the  locations  occupied  bv  the 
tidewater  goby  clo.sely  correspond  to 
stream  drainages.  Under  natural 
conditions,  the.se  stream  drainages  and 
the  marine  environment  collectivelv  act 
to  produce  sandbars  that  form  a  barrier 
between  the  ocean  and  the  lagoon, 
estuary,  hackwater  marsh,  and 
freshwater  stream  .system  (Habel  and 
Armstrong  15)77,  ]).  35)).  These  sandbars 
tend  to  be  ])re,sent  during  the  late  spring, 
summer,  and  fall  seasons.  The  j)re.sence 
of  a  sandbar  can  create  a  lower  salinity 
level  (.5  to  10  ppt)  in  the  area  up 
gradient  from  the  sandbar  (Carpelan 
15)07,  ]).  324)  than  would  otherwi.se 
exi.st  if  there  were  no  sandbar.  The 
tidewater  goby  is  more  commonly 
associated  with  these  lower  salinity 
levels  than  with  the  .salinity  levels  that 
occur  in  the  ocean  or  an  estuary  without 
a  .sandbar,  that  is,  about  35  ])])t  (.Swift 
et  al.  1085),  p.  7).  The  formation  of  a 
.sandbar  also  creates  more  habitat  for 
acpiatic  organisms  bcicause  water 
becomes  ])onded  behind  the  .sandbar. 
Artifit:ial  breaching  of  a  .sandbar  tends 
to  result  in  a  rajhd  decrease  in  water 
levels,  unlike  natural  breaching,  and 
increa.si!s  the  likelihooil  that  adult 
tidewater  gobies,  tlunr  nests,  and  their 
fry  coidd  become  stranded  and  die,  or 
b(!come  concentrated  and  subject  to 
greater  levels  of  ])r(!dation  ])res.sure  by 
birds  or  other  predators.  Natural 
breaching  events  tend  to  oci:ur  during 
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the  late  winter  and  early  spring  when 
tidewater  gohy  breeding  is  at  a  low 
point  in  the  niproduetion  cycle. 
Fnrthermori!,  tidewatiir  gobies  are  likely 
able  to  detect  .storm  events  due  to  tlu; 
increa.sed  inllow  of  fresh  water  that  may 
i:ause  a  natural  breaching  event  and 
swim  npstriiam  or  take  ndiige  in  side 
channels  (LalTerty  at  al.  lt)?)?)h.  j).  (ilU). 

In  Humboldt  Hay  and  the  Eel  River 
estuary  in  Hmnholdt  County,  a  large 
amount  of  .salt  and  brackish  marsh 
habitat  was  historically  eliminated 
through  the  construction  of  lev(H;s  and 
drainage  channels.  As  a  result,  several 
of  the  locations  occupied  by  the 
tidewater  goby  do  not  contain  natural 
.sandbars  between  the  ocean  and  habitat 
where  the  species  is  present.  Instead, 
manmade  water  control  structures  such 
as  tidegates  and  culverts  exist  between 
tidal  waters  and  the  locations  where 
tidewater  goby  occur.  These  tidegates 
have  h(!en  in  jilace  for  decades,  and  in 
some  cases  they  jirovide  habitat 
comlitions  similar  to  those  created  by 
the  pr(!sence  of  a  seasonal  .sandbar.  In 
fact,  mo.st  of  the  occupiiul  tidewater 
gotyv  habitats  in  the  llinnholdt  Bay-Eel 
River  estuaries  an;  above  tidegates. 

Other  exam])les  where  large  amounts  of 
brackish  marsh  habitat  have  been  lost 
due  to  construction  of  levees  and 
drainage  channels  include  the 
tributaries  to  the  San  Framasco  Hav. 
Tomales  Bay.  Waddell  Oreek.  Salinas 
River,  Ooleta  .Slough.  .Santa  Olara  River, 
and  Mugu  Lagoon. 

Food 

The  tidewater  goby  feeds  mainly  on 
macroinvertehrates  (for  example  shriini) 
and  aipiatic  insects)  (Irwin  and  Soltz 
1984,  ]).  21-23;  .Swift  at  al.  1989,  j).  8; 
.Swenson  1995,  p.  87).  The  diets  of  adult 
and  juvenile  tidewater  gobies  tend  to 
include  the  same  relative  abundance  of 
different  invertebrate  sjiecies  (.Swenson 
and  McCray  1998,  p.  9()2).  The 
nonnative  New  Zealand  mudsnails 
(NZM.S;  Potamopvr(>us  ontipodaniin) 
have  been  a  seasonallv  important 
component  of  the  diet  of  tidewater 
gobies  in  the  northcoast  region 
(Helhnair  at  al.  201 1 .  j).  1 ). 

(jovar  or  Sljaltar 

A  variety  of  native  and  nonnative  fish 
sjiecies  and  fish-iiating  bird  species, 
such  as  (;gr(;t.s  (F<>iatta  spp.)  and  herons 
(e.g.,  great  blue  herons  (Ardaa 
harodias)),  prev  on  tidewater  gobies, 
'rheridbre,  escajie  c;over  or  shelter  is 
nece.ssary  to  reduce  the  likelihood  that 
tiihnvater  gobies  will  he  j)reyed  upon.  A 
speciiis'  ability  to  persist  when  it  is 
subject  to  predation  pressure  frequently 
dejiends  on  the  jireseuce  of  different 
features  that  provide  a  greater  level  of 


structun!,  which  makes  it  more  likelv  a 
prey  species  will  avoid  predation 
(Crowder  and  Coojier  1982,  |).  1802; 
Cilinskv  15)84,  p.  455).  At  locations 
where  the  tidewater  gohv  occurs, 
submerged  and  emergent  aquatic 
vegetation  has  the  potential  to  provide 
cover  from  predators,  and  ])rovide  a 
greater  degree  of  habitat  heterogeneity 
or  .structure  that  would  not  olherwi.se 
(ixist  if  the  aquatic  vegetation  was 
absent.  .Stable  lagoons  often  po.ssess 
den.se  aquatic  vegetation  that  frequently 
consi.sls  of  sago  ])ondweed 
[Potaniogaton  paatinatus)  or  widgeon 
grass  (e.g..  Ruppki  nuiritinui  and  H. 
cirrhosa).  At  some  locations,  juvenile 
tidewater  gobies  are  mon;  jirevalent  in 
areas  with  at  least  some  suhmergent 
vegetation  as  compared  to  other  areas 
with  no  or  little  vegetation  (Wang  1984, 
p.  18;  .Swenson  1994,  p.  8;  Trihey  & 
Associates,  Inc.  15)5)8,  p.  11).  It  is 
reasonable  to  assume  that  the  luesence 
of  submerged  or  emergent  vegetation 
reduces  the  likelihood  that  tidewater 
gobies  will  he  preyed  upon  by  native 
and  nonnative  species  because  this 
vegetation  provides  cover  and  increases 
the  level  of  habitat  hetiu'ogiineity  in  a 
wav  that  makes  it  more  likelv  that 
tidewater  gobies  will  persist  where  they 
co-occnr  with  iinulators. 

Aijuatic  vegetation  may  |U'ovide  some 
(higree  of  shelter  or  refugi;  during  flash 
Hood  (!V(mts  (Lafferty  at  al.  15)5)5)h.  ]). 
821).  'Fhese  refug(!.s  |)resmnal)ly  would 
result  because  the  presence  of 
vegetation  would  create  lower  water 
velocities  than  might  otherwi.se  occur  in 
unvegetated  areas.  .Such  refuges  would 
he  especially  im])ortant  to  fi.sh  sjiecies 
that  are  not  .strong  swimmers,  such  as 
the  tidewater  goby. 

Sitas  for  Braading.  Baprodaction.  or 
Ba(n'ing  (or  Davalopmant)  of  Offspring 

The  eggs  of  the  tidewater  gohy  are  laid 
in  burrows  that  are  excavated  by  male 
fi.sh.  The  available  literature  suggests 
that  burrows  most  commonly  occur  in 
areas  with  relatively  unconsolidated, 
clean,  coarse  sand  (.Swift  at  id.  15)85),  j). 
8),  while  other  documents  demonstrate 
that  burrows  may  also  occasionally 
occur  in  silt  or  mud  (Wang  15)82.  p.  8). 
.Swen.son  (15)5)5,  p.  148)  demon.strated 
that  tidewater  gohii's  preter  a  .sandy 
substrate  in  the  lahoratorv-  Male 
tidewater  gobies  remain  in  the  burrow 
to  guard  the  eggs  attached  to  the  burrow 
ceiling  and  walls.  Male  tidewater  gobies 
care  for  the  emhrvos  for  a])proximatelv 
5)  to  11  days  until  they  hatch,  rarely  if 
ever  emerging  from  the  burrow  to  feed 
(Swift  at  al.  15)85),  p.  4).  The  tidewater 
gohy  larvae  occiijiy  the  water  column 
after  the  eggs  hatch  (Wang  15)82,  p.  15). 
As  they  mature,  they  occiqiy  the  bottom 


substrate.  Worce.ster  (15)5)2,  jip.  77-79) 
found  that  larval  tiiiewater  gobies  in 
Rico  (ireek  Lagoon  in  .San  Luis  ()hisi)o 
County  tended  to  us(;  tin;  deeper  jiortion 
of  the  lagoon,  that  is.  depths  of  25) 
inches  (in)  (73  centimeters  (cm))  versus 
17  in  (42  cm). 

Habitats  Plot  art  ad  from  Distarbanca  or 
Baprasantativa  of  tba  Historical. 
Oaographical.  and  Ecological 
Distributions  of  tba  Spacias 

The  majority  of  lagoons  and  e.sluaries 
that  currently  support  the  tidewater 
gohy  have  exjierienced  some  level  of 
disturbance.  The  lagoons  and  estuaries 
that  support  the  tidewater  gohv  range  in 
size  from  approximately  3.5  .square 
yards  (3  m-)  of  surface  area  to  about 
2. ()()()  ac  (800  ha).  Mo.st  lagoons  and 
estuaries  that  support  the  tidewater 
gohy  range  from  about  1.25  to  12.5  ac 
(0.5  to  5  ha).  .Surveys  of  tidewater  gohy 
locations  and  historical  records  indicate 
that  size,  configuration,  location,  and 
access  by  humans  are  all  factors  in  the 
persistence  of  populations  of  this 
species  (.Swift  at  al.  1989,  p.  15.  15)5)4. 
p.  28-27).  Lagoons  and  e.stuari(!.s  smaller 
than  about  5  ac  (2  ha)  generally  have 
histories  of  extirpation  or  po])ulation 
reduction  to  very  low  levels.  'I’hese 
small  locations  an;  also  often  within  a 
mile  or  so  of  another  locality  from 
which  recolonization  could  occur 
following  natural  episodic  catastrophic 
events.  'I’he  mo.st  stable  or  largest 
populations  today  are  in  locations  of 
intermediate  sizes,  which  range  from  5 
to  125  ac  (2  to  50  ha).  In  manv  ca.ses 
the.se  intermeiliate-sized  locations  likelv 
serve  as  source  populations  for  the 
smaller  ephemeral  sites  (Laffertv  at  al. 
15)95)1),  J).  1452). 

Primary  Constituent  Elements  for 
'Fidewater  Cohy 

Under  the  Act  and  its  implementing 
regulations,  we  are  re(]uired  to  identify 
the  physical  or  biological  features 
es.sential  to  the  conservation  of  the 
tidewater  gohy  within  the  geographical 
area  occupied  at  the  time  of  listing, 
focusing  on  the  features’  primary 
constituent  elements.  We  consider 
j)rimary  con.stituent  elements  to  he  the 
elements  of  |)hy.sical  or  biological 
features  that  provide  for  a  species’  life- 
history  processes  that  are  es.sential  to 
the  conservation  of  the  species. 

Based  on  our  current  knowledge  of 
the  physical  or  biological  features  and 
habitat  characteristics  reijuired  to 
sustain  the  species’  life-historv 
jnocesses,  we  determine  that  the 
])rimarv  constituent  element  (PCE) 
specific  to  the  tidewater  gohy  is: 

(1)  Persistent,  shallow  (in  the  range  of 
approximately  0.3  to  8.8  ft  (0.1  to  2  m)). 
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still-to-slt)\v-in{)ving  lagoons,  estuaries, 
and  coa.stal  streams  with  salinity  up  to 
12  pi)t.  which  j)rovi(le  adecpiate  s])ace 
lor  normal  behavior  and  individual  and 
population  growth  that  contain  one  or 
mom  ol  the  following; 

(a)  Substrates  (e.g..  sand.  silt,  mud) 
suitable  for  the  construction  of  burrows 
for  rej)roduction: 

(h)  Suhmei’ged  and  emergent  atpiatic 
vegetation,  such  as  Po/mj/oge/o/j 
perUnu/u.v.  Ihippia  iiKiritinui.  Tvphd 
Idtifolid.  and  Scirpds  spp..  that  provitles 
l)rotection  from  predators  and  high  flow 
events:  or 

(c)  Presmice  of  a  .sandhar(s)  across  the 
mouth  of  a  lagoon  or  estuary  during  the 
late  .sj)ring.  summer,  and  fall  that  clo.ses 
or  partially  closes  the  lagoon  or  estuary, 
thereby  ])roviding  relatively  stable  water 
levels  and  salinity. 

Spdcidl  Mdnd>>dn}dnt  C^oiisidHrdtions  or 
Protdction 

When  designating  critical  habitat,  we 
assess  whether  the  specific  areas  within 
the  geographical  area  occupiiul  by  the 
sjjecies  at  the  time!  of  li.sting  contain 
features  that  are  es.sential  to  the 
conservation  of  the  .sp(!cies  and  which 
may  retpiire  special  management 
considerations  or  protection.  .S|)ecial 
management  considerations  or 
prot(!ction  mav  he  neces.sarv  to 
eliminate  or  rednee;  tlu;  magnitude  of 
threats  that  affect  the  i)hysical  or 
biological  featunis  (is.sential  to  the 
conservation  of  the  tidewat(;r  goby. 
Threats  identiruMl  in  tin?  final  listing 
rule  for  the  tidewat(;r  gohv  include: 

(1)  (ioastal  developmcmt  projects, 
including  jiroposed  restoration  i)rojects 
that  involve  elimination  of  backwaters 
and  lo.ss  or  alteration  of  coa.stal  wetland 
habitat,  which  may  he  crucial  for  Hood 
refuge  for  the  tidewater  goby; 

(2)  water  diversions  and  alterations  of 
water  flows  upstream  of  coa.stal  lagoons 
and  estuaries  that  negatively  impact  the 
species'  breeding  and  foraging  habitat 
and  activities; 

(3)  groundwater  overdrafting  that 
results  in  riKlnction  of  flows  and 
negatively  impacts  the  species’  breeding 
and  foraging  habitat  and  activities; 

(4)  channelization  of  habitats  where 
the  species  occurs  that  removes  or 
reduces  (jualitv  of  habitat; 

(.5)  discharge;  of  agricultural  ami 
si'wage  einueiits: 

((j)  cattle  grazing  and  feral  pig  activity 
that  result  in  increased  seelimentation  of 
coastal  lagoons  and  ri])arian  habitats. 
r(;move  vegetative  cover,  increa.se 
ambient  water  temperatures,  and 
(;liminate  plunge  pools  and  collapsed 
undercut  hanks  utilized  by  the  tidewater 
goby: 


(7)  introduced  s])ecies  that  |)rey  on 
the  tidewat(;r  goby  (such  as  bass, 
rainwater  killilish.  African  clawed 
frogs); 

(8)  the  ina{h;quacy  ol  existing 
regulatory  mechanisms: 

(0)  drought  conditions  that  r(;sull  in 
the  deterioration  of  coa.stal  and  riparian 
habitats;  and 

(10)  competition  with  introduced 
species,  such  as  the  y(;llowfin  gt)by  ami 
chameleon  goby. 

For  the  purpo.ses  of  this  final  rub;,  we 
have  coml)iiu;d  the  “water  diversions 
and  alterations  of  water  flows  npstr(;am 
of  coastal  lagoons  and  estuari(;s  that 
negatively  impact  the  species’  breeding 
and  foraging  activities”  threats  category 
with  “drought  conditions’’  and 
“groumlwater  overdrafting."  along  with 
the  addition  of  artificial  breaching  of 
sandbars,  into  one  threat  category.  Tin; 
comhin(;d  category  is  r(;ferred  to  as 
“water  diversions,  alterations  of  water 
flows,  artificial  sandbar  breaching,  and 
groundwater  c)V(;rdrafting  that 
negatively  iiipjact  the  si)ecies’  hr(;(;ding 
and  foraging  at;liviti(;s.’’  Similarly,  we 
hav(;  combined  the  two  thr(;at  cat(;gories 
of  “introduced  species  that  |)rey  on  the 
tidewater  goby  (e.g.,  bass,  African 
claw(;d  frogs)’’  and  “comj)etition  with 
introduced  species  such  as  the 
yellowfin  goby  ami  chameleon  goby’’ 
into  one  category  calk'd,  “introduced 
.s|)ecies  that  prey  on,  or  com])(;te  with, 
the  tidewater  goby  (for  (;xam|)le, 
yellowfin  goby,  and  bass).’’  We  also 
recognize;  that  when;  sjiecial 
management  may  he  nece;ssarv. 
r(;gulatory  mechanisms  may  need  to  he 
addi;d  or  am(;nded  by  local.  Stale,  or 
Federal  governmental  entities  if 
sufficient  management  is  not  achievable 
through  voluntary  mechanisms. 

The  tidewater  goby’s  distribution 
reflects  a  pattern  of  ocenpanev  and 
extirpation.  The  sj)ecies  n;(pnres  refugia 
und(;r  drought  conditions  and  ])laces  to 
recolonize  under  wetter  conditions; 
otherwise,  tin;  tidewater  gohv  wonld  he 
relegated  to  existing  only  within  tho.se 
f(;w  lagoons  and  estuari(;s  large  (;nough 
to  support  it  during  j)eriods  of  drought. 
If  the  suitable  locaiiti(;s  that  an; 
occ:u])i(;d  during  ])(;riods  of  normal 
])recipilation  cease  to  function  as 
tidi;wat(;r  goby  habitat  due  to 
modification  or  destruction  while  the 
localiti(;s  are  unoccu|)i(;d.  the 
metapo])ulation  dynamics  may  lx; 
disrupted  and  the  species  may  not  he 
able  to  resjxmd  by  r(;colonizing 
unoccupi(;d  localities  under  favorable 
conditions.  The  tidewater  goby  is  facing 
numerous  thr(;ats,  including  habitat  lo.ss 
from  multi])le  sources,  habitat 
fragmentation  dm;  to  the  lo.ss  of 
“stepping  stom;”  localities  between 


suh])oi)ulations,  predation  and 
nonnative  com])etitor.s,  alterations  to 
hydrology  (sandbar  breaching, 
channelization,  for  (;xam])le).  changes  in 
water  (|ualitv.  stoc.ha.stic  events  such  as 
drought,  and  the  growing  and  inevitable 
im])acl  of  s(;a  lev(;l  rise.  While  some  of 
th(;.se  threats  can  singly  have  a 
substantial  im])act  on  individual 
tid(;wat(;r  goby  suhpo])ulation.s.  in  most 
ca.ses  it  is  the  coml)im;d  impact  that  is 
a  thr(;at  to  the  species.  e.sp(;c;ially  in 
light  of  global  climate  change.  A  mon; 
d(;tailed  di.scussion  of  threats  to  the 
tidewater  goby  can  lx;  found  in  the  final 
li.sting  rule  (59  FR  5494.  February  4. 
1994).  and  the  final  Recovery  Flan 
(.Service  2()()5a,  op.  1()-19). 

We  find  that  tne  components  of  the 
F(3i  present  within  all  the  areas  we  are 
designating  as  critical  habitat  may 
retpiire  special  management 
considerations  or  prot(;ction  due  to 
thn;ats  to  the  tidewater  goby  or  its 
habitat.  Using  current  information 
])rovided  in  the  Recovery  Flan  (.Service 
2()()5a.  Appendix  F)  and  other 
information  in  our  files,  we  have 
identified  the  com])on(;nt.s  of  the  FUF 
that  may  recjuiix;  s]x;cial  management 
considerations  or  ])rotection  from 
known  thrc:ats  within  (;ach  of  the  critical 
habitat  units  (.see  ('ritical  Habitat 
n(;.signation  and  Table  2  below  for  a 
unit-hy-unit  descri])tion).  .Some  of  the 
sjjecial  management  actions  that  mav  he 
n(;eded  for  es.sential  features  c)f 
tidewater  goby  habitat  an;  hriellv 
summariz(;d  below. 

(1)  Implement  measures  to  avoid, 
minimize  or  mitigate  direct  and  indirect 
loss  and  imxlification  of  tidewat(;r  gohv 
habitat  due  to  dredging,  draining,  and 
filling  of  lagoons  and  estuaries. 
Additional  management  actions  should 
he  taken  to  restore  historical  tidewater 
goby  l(x:ation.s  and  potential  habitats  as 
opportunities  become  available  to 
eliminate,  minimize,  or  mitigate  the 
effects  of  exi.sting  structvires  and  past 
activities  that  have  destroyed  or 
degraded  tidewater  goby  habitat. 

(2)  Develo])  and  im])lejnent  measures 
to  minimize  the  adverse  effects  due  to 
channelization  that  can  eliminate 
crucial  backwater  habitats  or  other  flood 
n;fug(;s. 

(3)  lmplem(;nt  measures,  such  as  h(;.st 
management  practic(;s,  for  managing 
(;xc(;.ssive  sedimentation  in  tid(;water 
goby  habitat.  Measures  should  he 
implem(;nted  to  control  sedimentation 
in  tidewat(;r  goby  habitat  dm;  to  catth; 
grazing,  development,  channel 
modification,  recreational  activity,  and 
agricultural  practices. 

(4)  Implement  measures  to  prevent 
further  (U;cr(;ase  in  fr(;.shwater  inflow, 
water  de])th,  and  surface  area  within 
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tidewater  goby  hal)itat  due  to  dams, 
water  diversions,  and  groundwater 
|)nm])ing. 

(5)  Implement  iiKuisnres  to  avoid 
anthro])og(mi(;  Ijreaehing  of  lagoons  and 
use  of  pnm])ing  and  other  water  control 
structures  to  regulate  wat(!r  levels,  to 
maintain  suitable  habitat  conditions 
during  the  summer  and  fall  when 
tidewater  goby  reproduction  is  at  its 
highest  and  freshwater  inflow  is  at  its 
lowe.st. 

(())  Im])lement  measures  to  improve 
water  (juality  degrachul  as  a  result  of 
agricultural  runoff  and  effluent. 
municii)al  runoff,  golf  course  runoff, 
.sewage  treatment  effluent,  cattle 
grazing,  develoj)ment,  oil  spills,  oil  field 
runoff,  toxic:  waste,  and  gray-water 
dumping.  Also,  measures  should  he 
implemented  to  prevent  further 
dc;gradation  of  the  water  (piality  due  to 
dikccs,  tidal  gates,  and  other  im])C!daiu;(;s 
to  the  natural  frcishwater/saltwater 
intcirface  that  alter  the  salinity  regime  in 
some  of  the  tidewater  gohv  habitats. 

(7)  Implement  measures  to  control  the 
ahundance  and  distribution  of 
nonnative  .spec:ies. 

(8)  Implement  measures  to  rcistore 
genetic  divcjrsity  within  populations 
wlucre  the  natural  metapopulation 
dynamic  will  he  unable  to  do  so. 

(jitcrid  Used  To  Identify  (hiticol 
llahital 

As  reejuired  by  section  4(h)(2)  of  the 
Act,  we  u.sed  the  best  .scientific  and 
commercial  data  available  to  designate 
critic:al  habitat.  We  reviewed  available 
information  pertaining  to  the  habitat 
reepurements  of  this  specicis.  In 
accordance  with  the  Act  and  its 
imphiinenting  regidation  at  50  C^FR 
424.12(e),  we  ccmsidercxl  whether 
designating  areas  outside  those 
c:urrently  occupicul  as  well  as  those 
oc:cupied  at  the  time  of  li.sting  are 
(isscaitial  to  ensure  the  conscervation  of 
the  species.  We  are  designating  critical 
habitat  in  areas  within  the  geographical 
area  occ:uj)ied  hy  the  species  at  tlie  time 
of  li.sting  in  1994.  We  also  are 
designating  specific  areas  outside  the 
geographical  arcia  occupied  by  the 
s])ecies  at  the  time  of  listing  hecause 
such  areas  are  essential  for  the 
c:on.s(irvation  of  the  species. 

In  revising  critical  nabitat  for  the 
tidewater  goby,  we  made  extensive  use 
of  the  information  in  the  Recovery  Plan 
(Service  20()5a),  and  incorporated  the 
recovery  goals  and  strategy  identified  in 
the  Recovery  Plan  for  the  develoi)ment 
of  our  revised  designation.  We  also 
reviewed  other  relevant  information. 
inc:luding  peer-reviewed  journal 
articles,  unpubli.shed  reports  and 
materials  (for  example,  survey  results 


and  expert  opinions),  the  final  listing 
rule  (5t)  FR  5494;  Fcibruarv  4,  1994),  the 
2000  final  critical  habitat  rule  (95  FR 
()9()‘).'l;  November  20,  20()()),  the  2009 
|)ro])osed  critical  habitat  rule  (71  FR 
98914:  November  28,  2009),  the  2008 
final  critical  habitat  rule  (73  FR  5920; 
lanuarv  31, 2008),  the  2011  propo.s(;d 
critical  habitat  rule  (79  FR  94999; 
October  19,  2011),  the  5-vear  nndenv  for 
the  tidewater  goby  (.Service  2007).  and 
r(;gional  databases  and  OKS  coverages, 
for  example,  the  Oalifornia  Natural 
Diversity  Database,  and  National 
Wetlands  Inventory  maps.  We  analvzed 
this  information  to  identify:  (1)  Specific 
areas  within  the  geographical  area 
occu])ied  at  the  time  of  listing  that 
contain  the  physical  or  biological 
features  essential  to  the  conservation  of 
the  tidewater  goby  and  which  may 
reejuin!  special  manag(;ment 
considerations  or  protection,  and  (2) 
criteria  for  specific  areas  outside  tlie 
geogra])hical  area  occu|)ied  at  the  time 
of  li.sting  that  are  essential  for  the 
con.servation  of  the  tidewater  goby. 

rhe  Recov(!rv  Plan  focuses  on 
])reserving  the  diversity  of  tidewater 
goby  habitats  throughout  the  range  of 
the  .s])ecie.s,  |)re.s(;rving  the  natural 
proces.ses  of  recolonization  and 
])oi)ulation  (ixchangc;  (metapopulation 
dynamics)  that  enable  rec:ov(!rv 
following  natural  e])isodic  catastrophic 
events,  and  pniserving  genetic  dixansitv 
(Service  2()()5a,  p.  28).  The  conservation 
of  the  environmental,  morphological, 
and  genetic  diversity  across  the  range  of 
the  species  is  an  important 
consideration  in  determining  specific 
areas  on  which  are  found  the  physical 
or  biological  features  essential  to  the 
con.servation  of  the  species  and  other 
specific  areas  that  are  essential  for  the 
conservation  of  the  tidewater  goby.  For 
example,  a  ])opulation’.s  ability  to 
succe.ssfully  adapt  to  changing 
environmental  conditions  is  a  function 
of  the  jjopulation  size  and  genetic 
variation  of  the  individuals  at  a  given 
location  (Reed  and  Frankham  2003,  j). 
233). 

bocal  adaj)tations  to  different 
environmental  conditions  and 
mor])hological  differences  are  likelv 
linked  to  genetic  variations  among 
])opulation.s.  These  features  uiav  in  turn 
he  best  ])rotected  hy:  (1)  Identifying 
areas  that  represent  the  range  of 
(Mivironmental,  genetic,  and 
morphological  diversity:  and  (2) 
maximizing  within  these  areas  the 
])rotection  of  c:ontiguou.s  environmental 
gradients  across  which  selection  and 
migration  can  interact  to  maintain 
poj)ulation  viability  and  (ada])tive) 
genetic  diversity  (Moritz  2002,  j).  238). 
The  Recovery  Plan  subdivides  the 


geographical  distribution  of  the 
tidewater  goby  into  9  recovery  units, 
encompassing  a  total  of  29  subunits 
defined  according  to  genetic 
differentiation  and  geomorj)hologv.  We 
considered  the  conservation  of  the 
tidewater  goby  in  each  of  the  recovery 
units  and  subunits,  as  well  as  the 
species  as  a  whole,  in  our  analysis. 

Ba.sed  on  the  information  and 
recommendations  in  the  Recovery  Plan, 
we  developed  a  con.servation  framework 
and  criteria  to  identify  the  specific 
circumstances  under  which  the 
pre.sence  of  the  components  of  the  PCF 
within  the  geographical  area  occupied 
hy  the  species  at  the  time  of  li.sting 
provides  the  physical  or  biological 
features  es.sential  to  the  conservation  of 
the  tidewater  goby,  and  additionally 
what  areas  outside  the  geogra})hical  area 
occupied  at  the  time  of  li.sting  are 
essential  for  the  conservation  of  the 
species. 

Arens  Within  the  Geographical  Area 
Occupied  at  the  Time  of  Listing 

Within  the  geographical  area 
occu])ied  at  the  time  of  li.sting,  the 
specific  areas  meeting  the  criteria  below 
are  designatiui  as  critical  habitat  in  this 
final  rule  because  they  j)rovide  the 
l)hysical  or  biological  features  essential 
to  tlu!  conservation  of  the  tidewater 
goby. 

(1)  Areas  that  suj)])ort  source 
]K)])ulations  (])0|)ulatiou.s  where  local 
reproductive  success  is  greater  than 
local  mortality  (Meffe  and  C'.arroll  1994, 
p.  187)).  For  the  purpo.ses  of  this 
designation,  we  identified  areas 
.sup])orting  source  populations  as  tho.se 
that  are  currently  occupicid  and  have 
been  consistently  occupied  for  3  or 
more  consecutive  years  ba.sed  on  survey 
data  and  jjublished  reports.  Source 
populations  are  more  likely  to  be 
capable  of  maintaining  populations  over 
many  years  and  are,  therefore,  capable 
of  providing  individuals  to  recruit  into 
surrounding  subpopulations. 

(2)  Areas  that  support  subpo])ulation.s 
within  eac:h  meta])opulation  in  addition 
to  source  po|)ulation.s  in  the  event  that 
the  source  ])opulation  is  extir])ated  due 
to  a  natural  episodic  cata.stro|)hic  event 
such  as  a  major  Hood  or  drought. 

(3)  Areas  that  provide  connectivitv 
between  metapopulations.  'Phese  areas 
are  likelv  to  act  as  “stejiping  stones” 
between  more  isolated  populations,  and 
tluneby  contribute  to  metapopulation 
persistence  and  genetic  exchange.  For 
the  purj)oses  of  this  designation,  we 
generally  identified  locations  that 
jjrovide  connectivity  as  tho.se  within 
ap])roximately  9  mi  (10  km)  of  another 
location.  However,  we  included  a  few 
loc:ation.s  that  exceeded  9  mi  but  were 
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within  the  maxinuuu  dispersal  distance 
as  determined  through  genetic  re.search 
(lacohs  et  (il.  2()().'i.  p.  .52)  where  there 
were  no  other  locations  with  suitable 
habitat  in  that  portion  of  the  coast. 

Areas  Outside  the  Geographical  Area 
Occapied  at  the  Time  of  Listing 

We  have  determined  that  tlie  specific 
areas  within  the  geographical  area 
occupie<l  at  the  time  of  li.sting  alone  are 
not  sidficient  to  meet  the  recovery  goals 
for  the  species  because: 

(1)  The  Recovery  Flan  recommends  a 
targeted  program  of  introduction  and 
reintroduction  of  tidewater  gobies  into 
suitable  habitat  to  minimize  tlie  chance 
of  local  extirpations  resulting  in 
extinction  of  a  broader  metapojjulation 
(see  the  Metapopulation  Dynamics 
section,  above,  for  details)  and  resultant 
loss  of  its  unique  genetic  traits  (Service 
2()().5a.  p.  29): 

(2)  There  has  been  loss  and 
degradation  (.see  the  Threats  .section, 
above,  for  details)  of  habitat  throughout 
the  sp(!cie.s’  range  since  the  time  of 
listing: 

(3)  We  anticipate  a  further  loss  of 
habitat  in  the  future  due  to  sea-level  rise 
resulting  from  climate  change  (see  the 
Glimate  Ghange  section,  above,  for 
details):  and 

(4)  The  sj)ecies  needs  habitat  areas 
that  are  arranged  sjjatially  in  a  way  that 
will  maintain  connectivitv  ami  allow 
disp(;rsal  within  and  between  units  (.see 
the  Metapopniation  Dynamics  section, 
above,  for  details). 

One  example  of  the  ikumI  to  designate 
areas  outside  the  geographical  area 
occu|)i(!d  at  the  time  of  listing  is  where 
distances  between  areas  occupied  at  the 
time  of  listing  may  make  it  difficult  for 
tidewater  goby  to  disjjerse  from  one  area 
to  the  next.  Another  example  is  to  helj) 
prevent  the  extirpation  of  a 
metapopulation  in  which  only  one  or 
two  occiqiied  sites  remain.  These  areas 
that  are  outside  the  gef)gra])hical  area 
occuj)i(!d  at  the  time  of  listing  include 
locations  that  are  currently  occupied 
and.  in  a  few  ca.s(;s.  ones  that  were 
historically  occupied.  In  some 
unoccuj)ied  areas,  the  habitat  would 
recjuire  some  management:  For  (!xamph;. 
restoration  of  a  natural  breaching 
regime,  exotic  predator  management,  or 
fr(*sh water  inflow  (nihancement. 

Therefore,  for  arcxis  outside  the 
g(U)graphical  area  occuj)ied  at  the  time 
of  li.sting.  those  meeting  the  criteria 
Ixdow  are  designated  as  critical  habitat 
in  this  final  rule  because  they  are 
essential  for  the  conservation  of  the 
species. 

(1)  Areas  of  aquatic  habitat  in  coastal 
lagoons  and  e.stuaries  with  still-to-slow- 
moving  water  that  allow  for  the 


conservation  of  viable  metapo])ulations 
under  varying  environmental 
conditions,  such  as,  for  examj)le, 
drought. 

(2)  Areas  that  provide  connectivity 
between  source  populations  or  may 
jjrovide  connectivity  in  the  future. 
rhe.se  areas  are  likely  to  act  as  “stepping 
stones”  between  more  i.solated 
poi)nlation.s.  and  thenihy  contribute  to 
metapopulatiou  persi.stence  and  genetic 
exchange,  l-'or  the  pur|K).se.s  of  this 
designation,  w(;  generally  identified 
locations  that  provide  cj)nnectivity  as 
those  within  a])])roximalely  (i  mi  (10 
km)  of  another  location. 

(3)  Additional  areas  that  may  he  more 
i.solated  hut  may  rej)r(!.sent  unique 
adaptations  to  local  features  (habitat 
variability,  hydrology,  microc.limate). 

For  example,  the  Eel  Rivcir  (HlJM-4)  is 
e.ssential  for  the  con.servation  of 
tidewater  goby  because  it  possesses 
ecological  characteristics  that  are 
important  in  maintaining  the  species’ 
ability  to  adapt  to  changing 
environments,  including  the  ability  to 
disperse  into  higher  channels  and  marsh 
habitat  during  .severe  flood  events. 

By  a])])lying  the  two  sets  of  criteria  to 
the  2(j  recov(!ry  subunits  d(;.scrih(!d  in 
the  Recov(!ry  Flan,  we  have  identified 
4.5  critical  habitat  units  within  the 
geographical  area  occupied  hv  the 
species  at  the  lime  of  li.sting  that  we 
hav(;  determined  contain  the  ])hysical  or 
biological  features  essential  to  the 
con.s(!rvalion  of  the  tidewater  goby  and 
whic;h  may  recpiire  special  management 
considerations  or  protection,  and  20 
critical  habitat  units  outside  the 
geograjjhical  area  occupiixl  by  the 
species  at  the  time  of  listing  that  we 
have  determined  are  e.ssential  for  the 
con.servation  of  the  species.  Flease  see 
Table  1,  below,  for  the  occupanev  status 
of  each  of  the  05  critical  habitat  units. 

As  em])ha.sized  throughout  this  rule 
and  the  Recovery  Flan,  the  consen  vation 
of  the  tidewater  goby  is  dependent  on 
maintaining  the  metapojjulation 
dynamics  of  the  s])ecie.s,  and  we  have 
therefore  designated  all  lho.se  locations 
that  we  determined  are  essential  for 
achieving  that  goal.  In  order  to  maintain 
melapoj)ulalion  dynamics,  we  have 
determined  that  some  locations  when: 
tidewater  gobies  have  never  been  found 
or  have  not  been  found  in  recent  years 
are  e.ssential  for  the  con.servation  of  the 
si)ecies.  It  should  be  noted,  however, 
that  some  suhpojjulations  within  a 
metapo|)ulalion  leiid  to  decline  or 
di.sa])pear  jieriodically  due  to  events 
such  as  drought  and  .severe  flooding,  hut 
then  reajjpear  or  increase  in  abundance 
during  more  oj)timal  conditions. 
However,  surveys  to  determine  the 
jjre.sence  or  ah.sence  of  tidewater  gobies 


are  not  usually  conducted  every  year, 
and  therefore  the  presence  of  tidewater 
gobies  may  have  been  mis.sed.  For 
example,  tidewater  gobies  were  known 
to  occur  in  the  San  Lius  Rey  River  in 
1958.  However,  the  river  has  onlv  been 
surveyed  five  times  in  the  last  95  years 
since  1958.  and  tidewater  gobies  were 
found  in  201 0. 

As  discu.ssed  |)reviou.sly,  a 
metapo])ulation  is  generally  considered 
to  consist  of  several  distinct  hut  related 
suhpopulations  that  are  within  disjiersal 
distance  of  each  other.  Although  the 
individual  suhpopulations  may 
sometimes  disajipear,  the 
metapo])ulation  as  a  whole  is  often 
stable  because  immigrants  from  one 
pojiulation  (which  may,  for  exainjile,  he 
experiencing  a  population  boom)  are 
likely  to  re-colonize  habitat  which  has 
been  left  ojien  by  the  extirpation  of 
another  po]ndation  as  long  as  the 
habitat  still  remains.  They  may  akso 
emigrate  to  a  small  jiopulation  and 
rescue  that  ]K)j)ulation  from  extirpation. 
In  a  metapopulation  dynamic, 
connectivity  of  source  iiopidations  is 
crucial,  and  locations  considered 
unoccupied  may  serve  this  purpo.se. 
Although  no  single  tidewater  goby 
suhpopulation  may  he  able  to  guarantee 
the  long-term  survival  of  this  species, 
the  combined  effect  of  many 
s])oradically  connected  suhpo])ulation.s 
may.  Therefore,  although  a  particular 
location  may  not  he  occiqiied  at  one 
])oint  in  time,  or  even  for  long  periods 
of  time,  that  location  may  be  inqiortant 
for  maintaining  the  connectivitv 
between  suhpojiulations,  and  hence 
contribute  to  the  species’  overall 
survival  and  con.servation.  For  example, 
although  tidewater  gobies  have  not  been 
detected  in  Arroyo  del  la  (iruz,  it  is 
within  disper.sal  distance  of  Arroyo  del 
(iorral,  which  is  considered  currently  to 
he  occupied  in  critical  habitat.  Arroyo 
de  la  Cruz  is  located  approximately  2.0 
mi  (3.2  km)  north  of  the  Arroyo  de 
Corral.  Arroyo  de  la  (a  uz  jirovides 
habitat  for  tidewater  gobies  that  disperse 
from  Arroyo  del  Corral,  which  may 
serve  to  decrease  the  risk  of  extirpation 
of  this  metapojndation  through 
.stochastic  events.  Arroyo  de  la  Cruz  is 
one  of  two  locations  with  suitable 
habitat  within  the  Central  Coast 
Recoverv  Subunit  ((iC  1),  as  described 
in  the  Recovery  Flan.  Therefore, 
although  tidewater  gobies  have  not  been 
detected  at  Arroyo  de  la  (iruz,  we 
consider  this  area  to  he  e.ssential  to  the 
conservation  of  the  sjiecies  hecau.se  it 
contributes  to  ensuring  the  viability  of 
the  inetajiopulation  because  if  the 
suhpojiulation  within  the  Arroyo  de 
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(Corral  unit  (SL()-2)  is  extirpated,  the 
entire  inetapopiilation  would  1)(!  lost. 

The  proee.ss  ol  inaking  exclusions 
uud(;r  Section  4(1))(2)  considers  the 
extcait  to  which  habitat  restoration 
would  1)(!  neces.sary  to  sup])ort  the 
s])(u:ies  in  areas  currently  unoccupied. 
\Vhere  re.storation  is  not  likely  due  to 
cost  or  other  factors,  the  benefits  in 
terms  of  conservation  value  may  not  be 
as  strong.  Restoration  activities  would 
benefit  all  of  the  critical  habitat  units  in 
this  designation,  and  some  form  of 
restoration  will  he  neces.sary  to  sujjport 
the  successful  reintroduction  or 
recolonization  of  the  tidewater  goby  in 
the  units  that  are  unoccupied.  For 
examjjle,  some  of  the  unoc;cupied 
loc:ations  need  imjirovements  to  water 
c]uality,  barrier  removal,  exotic  species 
management  (e.g..  Walker  Creek,  Salinas 
River,  Arroyo  de  la  Cruz,  O.so  Flaco 
Take,  etc.).  However,  designation  of 
critical  habitat  does  not  mandate 
restoration  or  management  of  any  ar(;as. 
However,  we  determined  it  is  feasible  to 
restore  all  of  the  unoccu|)ied  habitat 
designated  in  this  rule  to  the  ])oint 
where  it  can  su])port  gobies  and  we 
avoided  designating  unoccu])ied  areas 
that  are  highly  degraded  or  fragmented 
and  not  likely  restorahle  (e.g.,  Los 
Angeles  River,  Mugu  Lagoon).  Such 
areas  provide  little  or  no  long-term 
conservation  value,  and  are  not  essential 
for  the  con.servation  of  the  species. 

Majjping 

After  determining  the  lagoons  and 
(!sluaries  neces.sary  for  the  con.servation 
of  the  tidewater  goby  by  applying 
criteria  outlined  above,  the  boundaries 
of  each  critical  habitat  unit  were 
mapped.  Unit  boundaries  were  based  on 
several  factors,  including  species 
occurrence  data  that  demonstrated 
where  tidewater  gobies  have  l)i:en 
observed,  the  ])resence  of  harriers  and 
.stream  gradients  that  limit  tidewater 
goby  movements,  and  the  jjresencs  and 
extent  of  the  e.ssential  physical  or 
biological  features. 

The  geographic  extent  of  each  critical 
habitat  unit  was  delineated,  in  j)art, 
using  exi.sting  digital  data.  To  determine 
the  lateral  boundaries  of  each  critical 
habitat  unit,  we  most  frecpiently  relied 
on  the  Pacific  Institute  global  climate 
change  model  and  National  Wetland 
Inventory  (NWl)  maps  that  were 
j)repared  by  the  Service  in  2()()().  The 
NWl  ma]).s  are  based  on  the  (lowardin 
classification  .system  (( lowardin  et  al. 
1979,  pp.  1-1  oil).  The  Service  has 
adopted  this  classification  sy.stem  as  its 
official  .standard  to  describe  wetland 
and  deej)water  habitats.  Specifically,  the 
following  wetland  tyj^es  ha.sed  on 
Cowardin  (1979,  p.  5)  were  u.sed  to 


delineate  unit  boundaries:  Lake, 
Estuarine  ami  Marine  Deepwater, 
Estuarine  and  Marine  Wetland, 
Freshwater  l^ond,  k'leshwater  Emergent 
W(!tland,  Fnishwater  Forested/Shruh 
Wetland,  and  Rivcaine.  Thesi;  wcitland 
types  have,  or  are  likely  to  have, 
com])onents  of  the  I’UE  at  various  times 
throughout  the  year,  de])ending  on  the 
season  and  environmental  factors  such 
as  storm  or  drought  events.  In  some 
ca.ses,  we  u.sed  exi.sting  anthropogenic 
structures,  such  as  concrete  or  rij)rap 
channel  linings  that  occur  within 
wetland  habitat  types,  to  delineate  the 
lateral  boundaries  of  units.  To  a  lesser 
extent,  we  also  u.sed  aerial  imagery  from 
the  National  Agricidtural  Imagerv 
Ih'ogram  (NAIP)  to  delineate  the  lateral 
boundaries  of  a  critical  habitat  unit 
where  insufficient  NWl  data  were 
available. 

Th(;  precise  loc:ation  of  tidewater  goby 
habitat  at  a  particular  locality  may  vary 
on  a  daily,  seasonal,  and  annual  basis: 
the  habitats  occujhed  by  tidewater  goby 
exist  in  a  dynamic  environment  that 
varies  over  time.  For  example,  the  size 
and  lateral  extent  of  a  coastal  lagoon  or 
e.stuarv  varies  with  daily  tide  cycles. 
l‘’lood  events  may  also  change  the 
l)recise  location  where  surface  water 
exists  within  a  given  lagoon,  e.stuarv. 
backwater  marsh,  or  freshwater 
tributary,  riierefore,  it  is  appropriate  to 
delineate  each  c:ritical  habitat  unit  to 
enc:om])a.s.s  the  entire  area  that  may  he 
occupied  by  tidewater  goby  on  a  daily, 
seasonal,  or  annual  basis.  This  was 
accomplished  by  using  the  boundaries 
delineated  on  the  NWl  maps  to 
determine  the  lateral  extent  of  each  unit. 

The  delineation  of  the  farthest 
up.stream  extent  of  a  particular  critical 
habitat  unit  was  determined  using  one 
of  four  features  that  include: 

(1)  The  average  distance  that 
tidewater  gobies  are  known  to  move 
up.stream  from  the  ocean  (4.0  mi  (0.4 
km)), 

(2)  the  j)re.sence  of  harriers,  such  as 
culv(;rts  that  may  pnsvent  tidewater 
gobies  from  moving  u|).stream, 

(3)  the  presence  of  a  vertical  drop,  for 
example  more  than  4  to  8  in  (10  to  20 
cm)  high,  or  stee])  gradient  that 
precludes  tidewatiu'  gobies  from 
swimming  u]).stream  or  can  act  as  a 
barrier  that  makes  it  le.ss  likely 
tidewater  gobies  will  he  able  to  .swim 
upstream  (Swift  e/  al.  15)97.  j).  20)),  or 

(4)  limited  surface  water  in  the 
tributary  up-gradient  from  the  lagoon  or 
estuary. 

Each  of  the  above  features  describes  a 
harrier  to  upstream  movement: 
therefore,  the  ujjstream  extent  of  a 
particular  unit  was  determined  by 
whichever  barrier  was  identified  first 


through  the  mapping  proee.ss  regardless 
of  whether  or  not  components  of  the 
PCE  were  still  pnisent  above  it. 

When  determining  critical  habitat 
boundaries  within  this  final  rule,  we 
made  every  effort  to  avoid  including 
develo|)ed  areas  such  as  lands  covered 
by  bridges,  docks,  and  other  structures 
because  such  lands  cannot  provide 
habitat  for  the  tidewater  goby.  The  scale 
of  the  maps  we  prepared  under  the 
parameters  for  publication  within  the 
Code  of  Federal  Regulations  mav  not 
reflect  the  exclusion  of  such  developed 
lands.  Any  such  lands  inadvertently  left 
inside  critical  habitat  boundaries  shown 
on  the  inajjs  of  this  final  rule  have  been 
excluded  by  text  in  the  rule  and  are  not 
designated  as  critical  habitat.  Therefore, 
a  Federal  action  involving  the^.se  lands 
will  not  trigger  .section  7  considtation 
with  respect  to  critical  habitat  and  the 
nuiuirement  of  no  adverse  modification 
unless  the  specific  action  may  affect 
adjacent  critical  habitat. 

The  critical  habitat  designation  is 
defined  by  the  maj)  or  maps,  as 
modified  by  any  accompanying 
regulatory  text,  presented  at  the  end  of 
this  document  in  the  rule  portion.  We 
include  more  detailed  information  on 
the  boundaries  of  the  critical  habitat 
designation  in  the  preamble  of  this 
document.  We  will  make  the 
coordinates  or  plot  points  or  both  on 
which  each  map  is  based  available  to 
the  public  on  hUp:// 
w’ww’.wguldtions.gov  ii\  Docket  No. 
FW.S-R'8-ES-2()i'i-()()«5.  on  our 
Internet  sites  at  htt}}://\v\v\v.f\vs.gov/ 
vantuni/,  and  at  the  field  office 
responsible  for  the  designation  (.see  FOR 
FURTHER  INFORMATION  CONTACT  above). 

We  are  designating  as  critical  habitat 
lands  that  we  have  determined  are 
within  the  geographical  area  occujjieil  at 
the  time  of  li.sting  and  contain  sufficient 
])hy.sical  or  biological  features  to 
.su])])ort  life-history  jirocesses  essential 
to  the  conservation  of  the  species,  and 
lands  outside  of  the  geographical  area 
occupied  at  the  time  of  listing  that  we 
have  determined  are  essential  for  the 
con.servation  of  tidewater  goby. 

Units  within  the  geographical  area 
occupied  at  the  time  of  listing  are 
designated  ha.sed  on  sufficient  elements 
of  ])hv.sical  or  biological  features  being 
|)re.sent  to  support  tidewater  goby  life 
processes.  Some  units  contain  all  of  the 
identified  elements  of  physical  or 
biological  features  and  support  multiple 
life  proce.sses.  Some  units  contain  only 
some  elements  of  the  physical  or 
biological  features  neces.sary  to  support 
the  tidewater  goby’s  particular  use  of 
that  habitat. 
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Final  (Critical  Habitat  Designation  below).  The  critical  habitat  areas  assessment  at  this  time  of  areas  that 

We  are  designatin”  85  units  as  critical  de.scribed  below  constitute  onr  he.st  meet  the  definition  of  critical  habitat, 

habitat  for  tidewater  goby  (see  Table  1 


Table  1— Occupancy  of  Tidewater  Goby  by  Designated  Critical  Habitat  Units 


Unit 

Name 

Within  the  geographical  area 
occupied  at  time  ot  listing? 

Currently  occupied ' 

DN-1  . 

Tillas  Slough  (Smith  River) 

Yes  . 

Yes. 

DN-2  . 

Lake  Earl/Lake  Tolowa  . 

Yes  . 

Yes. 

HUM-1  . 

Stone  Lagoon  . 

Yes  . 

Yes. 

HUM-2  . 

Big  Lagoon  . 

Yes  . 

Yes. 

HUM-3  . 

Humboldt  Bay . 

Yes  . 

Yes. 

HUM-4  . 

Eel  River . 

No  . 

Yes. 

MEN-1  . 

Ten  Mile  River  . 

Yes  . 

Yes. 

MEN-2  . 

Virgin  Creek  . 

Yes  . 

Yes. 

MEN-3  . 

Pudding  Creek  . 

Yes  . 

Yes. 

MEN-4  . 

Davis  Lake  and  Manchester 

Yes  . 

Yes. 

State  Park  Ponds. 

SON-1  . 

Salmon  Creek  . 

Yes  . 

Yes 

MAR-1  . 

Estero  Americano . 

Yes  . 

Yes. 

MAR-2  . 

Estero  de  San  Antonio  . 

Yes  . 

Yes. 

MAR-3  . 

Walker  Creek  . 

No  . 

No. 

MAR^  . 

Lagunitas  (Papermill)  Creek 

No  . 

Yes. 

MAR-5  . 

Bolinas  Lagoon  2  . 

No  . 

No. 

MAR-6  . 

Rodeo  Lagoon . 

Yes  . 

Yes. 

SM-1  . 

San  Gregorio  Creek  . 

Yes  . 

Yes. 

SM-2  . 

Pomponio  Creek  . 

No  . 

Yes. 

SM-3  . 

Pescadero-Butano  Creek  .... 

Yes  . 

Yes. 

SM-4  . 

Bean  Hollow  Creek  (Arroyo 

Yes  . 

Yes. 

de  Los  Frijoles). 

SC-1  . 

Waddell  Creek . 

Yes  . 

Yes. 

SC-2  . 

Scott  Creek  . 

No  . 

Yes. 

SC-3  . 

Laguna  Creek . 

Yes  . 

Yes. 

SC-4  . 

Baldwin  Creek  . 

Yes  . 

Yes. 

SC-5  . 

Moore  Creek  . 

Yes  . 

Yes. 

SC-6  . 

Corcoran  Lagoon  . 

Yes  . 

Yes. 

SC-7  . 

Aptos  Creek  . 

Yes  . 

Yes. 

SC-8  . 

Pajaro  River  . 

Yes  . 

Yes. 

MN-1  . 

Bennett  Slough . 

Yes  . 

Yes. 

MN-2  . 

Salinas  River  . 

No  . 

No. 

SLO-1  . 

Arroyo  de  la  Cruz^ . 

No  . 

No. 

SLO-2  . 

Arroyo  del  Corral  . 

Yes  . 

Yes. 

SLO-3  . 

Oak  Knoll  Creek  (Arroyo  La- 

Yes  . 

Yes. 

guna). 

SLO-4  . 

Little  Pico  Creek . 

Yes  . 

Yes. 

SLO-5  . 

San  Simeon  Creek . 

Yes  . 

Yes. 

SLO-6  . 

Villa  Creek  . 

Yes  . 

Yes. 

SLO-7  . 

San  Geronimo  Creek  . 

Yes  . 

Yes. 

SLO-8  . 

Toro  Creek  . 

Yes  . 

Yes. 

SLO-9  . 

Los  Osos  Creek  . 

No  . 

Yes 

SLO-1 0  . 

San  Luis  Obispo  Creek  . 

Yes  . 

Yes. 

SLO-1 1  . 

Pismo  Creek . 

Yes  . 

Yes 

SLO-1 2  . 

Oso  Flaco  Lake^ . 

No  . 

No 

SB-1  . 

Santa  Maria  River  . 

Yes 

SB-2  . 

Canada  de  las  Agujas . 

Yes  . 

Yes. 

SB-3  . 

Canada  de  Santa  Anita . 

Yes  . 

Yes. 

SB-4  . 

Canada  de  Alegria  . 

Yes  . 

Yes 

SB-5  . 

Canada  de  Agua  Caliente  ... 

Yes  . 

Yes. 

SB-6  . 

Gaviota  Creek  . 

Yes  . 

Yes 

SB-7  . 

Arroyo  Hondo  . 

No  . 

Yes. 

SB-8  . 

Winchester-Bell  Canyon . 

Yes  . 

Yes. 

SB-S  . 

Goleta  Slough  . 

No . 

Yes 

SB-10  . 

Arroyo  Burro  . 

No  . 

Yes. 

SB-11  . 

Mission  Creek-Laguna 

Yes  . 

Yes. 

Channel. 

SB-12  . 

Arroyo  Paredon  . 

No  . 

Yes 

VEN-1  . 

Ventura  River  . 

Yes  . 

Yes 

VEN-2  . 

Santa  Clara  River . 

Yes  . 

Yes. 

VEN-3  . 

J  Street  Drain-Ormond  La- 

Yes  . 

Yes. 

goon. 

VEN-4  . 

Big  Sycamore  Canyon  . 

No  . 

Yes. 

LA-1  . 

Arroyo  Sequit^  . 

No  . 

LA-2  . 

Zuma  Creek  2  . 

No  . 

No 

LA-3 . 

Malibu  Lagoon . 

Yes  . 

1  Yes. 
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Table  1— Occupancy  of  Tidewater  Goby  by  Designated  Critical  Habitat  Units— Continued 


Unit 

Name 

Within  the  geographical  area 
occupied  at  time  of  listing? 

Currently  occupied  ’ 

LA-4  . 

Topanga  Creek  . 

No  . 

Yes. 

OR-1  . 

Aliso  Creek . 

No  . 

No 

SAN-1  . 

San  Luis  Rey  River  . 

No  . 

Yes. 

’  Based  on  the  Recovery  Plan  and  subsequent  survey  intormation  where  available. 

2  Tidewater  gobies  have  never  been  recorded  from  this  location;  however,  regularly  scheduled  monitoring  of  these  subpopulations  has  not 
been  conducted. 


'I’ho  approximate  area  of  eacli  critical 
hal)itaf  unit  is  sliown  in  Tal)le  2. 

Table  2— Critical  Habitat  Units  Designated  for  the  Tidewater  Goby  and  Known  Threats  That  May  Reouire 
Special  Management  Considerations  or  Protection  of  the  Essential  Physical  or  Biological  Features 
FOR  Units  Within  the  Geographical  Area  Occupied  by  the  Species  at  the  Time  of  Listing 


Unit  name 

Federal 
ac  (ha) 

State 
ac  (ha) 

Local 
ac  (ha) 

Private 
ac  (ha) 

Total  ’ 
ac  (ha) 

Known  threats 
that  may  re¬ 
quire  special 
management 
considerations 
or  protection 
of  the  essen¬ 
tial  features  2 

DN-1;  Tillas  Slough  (Smith  River) . 

0(0) 

0(0) 

0(0) 

21  (8) 

21  (8) 

2,  3,  5 

DN-2:  Lake  Earl/Lake  Tolowa  . 

0(0) 

2,335  (945) 

0(0) 

348  (141) 

2,683  (1,086) 

1,  2,  4 

HUM-1 :  Stone  Lagoon  . 

0(0) 

653  (264) 

0(0) 

0(0) 

653  (264) 

4 

HUM-2:  Big  Lagoon  . 

0(0) 

1,527  (618) 

0(0) 

2(1) 

1,529  (619) 

2,  4 

HUM-3:  Humboldt  Bay  . 

652  (264) 

61  (24) 

45  (18) 

81  (33) 

839  (339) 

HUM-4:  Eel  River  . 

0(0) 

5(2) 

0(0) 

34  (13) 

39  (15) 

MEN-1:  Ten  Mile  River  . 

0(0) 

17(7) 

0(0) 

56  (23) 

73  (30) 

MEN-2:  Virgin  Creek  . 

0(0) 

2(1) 

0(0) 

2(1) 

4  (2) 

MEN-3:  Pudding  Creek  . 

MEN-4:  Davis  Lake  and  Manchester 

0(0) 

10  (4) 

1  (1) 

6  (2) 

17(7) 

State  Park  Ponds  . 

0(0) 

29  (12) 

0(0) 

0(0) 

29  (12) 

SON-1:  Salmon  Creek  . 

0(0) 

47  (19) 

14(6) 

47  (19) 

108  (44) 

MAR-1 :  Estero  Americano  . 

0(0) 

0(0) 

0  (0) 

465  (188) 

465  (188) 

MAR-2:  Estero  De  San  Antonio  . 

0(0) 

0(0) 

0(0) 

285  (115) 

285  (115) 

MAR-3:  Walker  Creek  . 

0(0) 

9(4) 

0(0) 

109  (44) 

118  (48) 

N/A 

MAR-4:  Lagunitas  (Papermill)  Creek  . 

318  (129) 

459  (186) 

0(0) 

221  (90) 

998  (405) 

N/A 

MAR-5:  Bolinas  Lagoon  . 

29  (12) 

0(0) 

1 ,048  (424) 

37  (15) 

1,114  (451) 

N/A 

MAR-6:  Rodeo  Lagoon  . 

40  (16) 

0(0) 

0(0) 

0(0) 

40  (16) 

1 

SM-1 :  San  Gregorio  Creek  . 

0  (0) 

33  (13) 

0(0) 

12(5) 

45  (18) 

1,  3 

SM-2:  Pomponio  Creek . 

0(0) 

1  (1) 

0(0) 

6(2) 

7(3) 

N./A 

SM-3:  Pescadero-Butano  Creek  . 

SM-4:  Bean  Hollow  Creek  (Arroyo  de 

0(0) 

241  (97) 

0(0) 

4(2) 

245  (99) 

1,  3,  4 

Los  Frijoles)  . 

0(0) 

3(1) 

0(0) 

7(3) 

10(4) 

1,  2 

SC-1:  Waddell  Creek  . 

0(0) 

39  (16) 

0(0) 

36  (14) 

75  (30) 

2,  3,  4 

SC-2:  Scott  Creek  . 

0(0) 

66  (27) 

6(2) 

2(1) 

74  (30) 

N/A 

SC-3:  Laguna  Creek  . 

0(0) 

26  (11) 

0(0) 

0(0) 

26  (11) 

2,  4 

SC-4:  Baldwin  Creek . 

0(0) 

27(11) 

0(0) 

0(0) 

27(11) 

2,  4 

SC-5:  Moore  Creek  . 

15(6) 

0(0) 

0(0) 

0(0) 

15(6) 

2,  4 

SC-6:  Corcoran  Lagoon  . 

0(0) 

1  (1) 

6(2) 

21  (8) 

28  (11) 

1.4 

SC-7:  Aptos  Creek  . 

0(0) 

9(4) 

0(0) 

0(0) 

9  (4) 

1,  3,  4 

SC-8:  Pajaro  River  . 

0(0) 

158  (64) 

11  (4) 

46  (19) 

215  (87) 

1.  3,  4 

MN-1 :  Bennett  Slough  . 

0(0) 

108  (44) 

5(2) 

54  (22) 

167  (68) 

1,  2,  3,  4 

MN-2:  Salinas  River  . 

195  (79) 

33  (13) 

1  (1) 

237  (96) 

466  (189) 

N/A 

SLO-1 :  Arroyo  de  la  Cruz  . 

0(0) 

25  (10) 

0(0) 

8(3) 

33  (13) 

N/A 

SLO-2:  Arroyo  del  Corral  . 

SLC)-3:  Oak  Knoll  Creek  (Arroyo  La- 

0(0) 

4  (2) 

0(0) 

1  (1) 

5(3) 

1,  5 

guna)  . 

0(0) 

4  (2) 

0(0) 

1  (1) 

5(3) 

1.  3 

SLO-4:  Little  Pico  Creek  . 

0(0) 

2(1) 

0(0) 

7(3) 

9(4) 

5 

SLO-5:  San  Simeon  Creek  . 

0(0) 

17(7) 

0(0) 

0(0) 

17  (7) 

2,  4,  5 

SLO-6:  Villa  Creek  . 

0(0) 

14  (6) 

0(0) 

1  (1) 

15(7) 

1,  2,  4.  5 

SLO-7:  San  Geronimo  Creek . 

0(0) 

1  (1) 

0(0) 

0(0) 

1  (1) 

5 

SLO-S:  Toro  Creek . 

0(0) 

1  (1) 

0(0) 

8(3) 

9(4) 

2.  3,  4 

SLO-9:  Los  Osos  Creek . 

0(0) 

62  (25) 

1  (1) 

10(4) 

73  (30) 

N/A 

SLO-1 0:  San  Luis  Obispo  Creek  . 

0(0) 

0(0) 

3(1) 

28  (11) 

31  (12) 

1.  2,  3,  4 

SLO-1 1:  Pismo  Creek  . 

0(0) 

14  (6) 

1  (1) 

5(2) 

20  (9) 

1,  3,  4 

SLO-1 2:  Oso  Flaco  Lake  . 

0(0) 

165  (67) 

0(0) 

6(2) 

171  (69) 

N/A 

SB-1:  Santa  Maria  River  . 

0(0) 

0(0) 

42  (17) 

432  (174) 

474  (192) 

1,  2,  4,  5 
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Table  2 — Critical  Habitat  Units  Designated  for  the  Tidewater  Goby  and  Known  Threats  That  May  Require 
Special  Management  Considerations  or  Protection  of  the  Essential  Physical  or  Biological  Features 
FOR  Units  Within  the  Geographical  Area  Occupied  by  the  Species  at  the  Time  of  Listing— Continued 


Unit  name 

Federal 
ac  (ha) 

State 
ac  (ha) 

Local 
ac  (ha) 

Private 
ac  (ha) 

Total  ’ 
ac  (ha) 

Known  threats 
that  may  re¬ 
quire  special 
management 
considerations 
or  protection 
of  the  essen¬ 
tial  features  2 

SB-2;  Canada  de  las  Agujas  . 

0(0) 

0(0) 

0(0) 

1  (1) 

1  (1) 

1,  4 

SB-3:  Canada  de  Santa  Anita  . 

0(0) 

0(0) 

0(0) 

3(1) 

3(1) 

4 

SB-4:  Canada  de  Alegria  . 

0(0) 

0(0) 

0(0) 

2(1) 

2(1) 

1,  2,  4,  5 

SB-5:  Canada  de  Agua  Caliente  . 

0(0) 

0(0) 

0(0) 

1  (1) 

1  (1) 

1,  4 

SB-6:  Gaviota  Creek  . 

0(0) 

10(4) 

0  (0) 

1  (1) 

11  (5) 

1,  3,  4,  5 

SB-7:  Arroyo  Hondo  . 

0(0) 

0(0) 

0(0) 

1  (1) 

1  (1) 

N/A 

SB-8:  Winchester-Bell  Canyon  . 

0(0) 

0(0) 

1  (1) 

5(2) 

6(3) 

2,  4 

SB-9:  Goleta  Slough  . 

0(0) 

0(0) 

164  (66) 

26  (10) 

190  (76) 

N/A 

SB-10;  Arroyo  Burro . 

0(0) 

0(0) 

3(1) 

0(0) 

3(1) 

N/A 

SB-11:  Mission  Creek-Laguna  Channel 

0(0) 

3(1) 

4(2) 

0(0) 

7(3) 

1,  3,  4 

SB-12:  Arroyo  Paredon  . 

0(0) 

1  (1) 

1  (1) 

1  (1) 

3(3) 

N/A 

VEN-I:  Ventura  River  . 

0(0) 

25  (10) 

16(7) 

9(4) 

50  (20) 

1,  2,  3,  4 

VEN-2:  Santa  Clara  River  . 

0(0) 

199  (80) 

14  (6) 

1 1 0  (44) 

323  (130) 

1,  2,  3,  4 

VEN-3:  J  Street  Drain-Ormond  Lagoon  .. 

0(0) 

5(2) 

49  (20) 

67  (27) 

121  (49) 

1,  2,  3,  4 

VEN-4:  Big  Sycamore  Canyon  . 

0(0) 

1  (1) 

0  (0) 

0(0) 

1  (1) 

N/A 

LA-1 :  Arroyo  Sequit  . 

0(0) 

1  (1) 

0(0) 

0(0) 

1  (1) 

N/A 

LA-2:  Zuma  Canyon  . 

0(0) 

0(0) 

5(2) 

0  (0) 

5(2) 

N/A 

LA-3;  Malibu  Lagoon . 

0(0) 

41  (17) 

1  (1) 

22  (9) 

64  (27) 

1,  2,  3,  4 

LA-4;  Topanga  Creek . 

0(0) 

4  (1) 

0(0) 

2  (1) 

6  (2) 

N/A 

OR-1;  Aliso  Creek  . 

0(0) 

0(0) 

8(3) 

6(2) 

14  (5) 

N/A 

SAN-1:  San  Luis  Rey  River  . 

0(0) 

3(1) 

49  (20) 

4(2) 

56  (23) 

N/A 

Total’  . 

1 ,249  (506) 

6,501  (2,636) 

1,501  (611) 

2,905  (1,177) 

12,156  (4,920) 

Note:  Area  sizes  may  not  sum  due  to  rounding. 

'  Area  estimates  in  ac  (ha)  reflect  the  entire  area  within  the  critical  habitat  unit  boundaries.  Area  estimates  are  rounded  to  the  nearest  whole  in¬ 
teger  that  is  equal  to  or  greater  than  1 . 

^  Codes  of  known  threats  that  may  require  special  management  considerations  or  protection  of  the  essential  physical  or  biological  features  are 
as  follows; 

1.  Coastal  development  projects  that  result  in  the  loss  or  alteration  of  coastal  wetland  habitat  affecting  the  PCE  components  la,  1b,  or  1c. 

2.  Water  diversions,  alterations  of  water  flows,  and  groundwater  overdrafting  upstream  of  coastal  lagoons  and  estuaries  that  negatively  impact 
the  species’  breeding  and  foraging  activities  and  the  PCE  components  la  or  1b. 

3.  Channelization  of  habitats  where  the  species  occurs  affecting  the  PCE  components  la,  1b,  or  1c. 

4.  Nonpoint-  and  point-source  pollution  or  discharge  of  agricultural  and  sewage  effluents  that  are  likely  to  impact  the  species’  health  or  breed¬ 
ing  and  foraging  activities  and  the  PCE. 

5.  Cattle  grazing  that  results  in  increased  sedimentation  of  coastal  lagoons  and  riparian  habitats,  removes  vegetative  cover,  increases  ambient 
water  temperatures,  and  eliminates  plunge  pools  and  undercut  banks  utilized  by  tidewater  goby  affecting  the  PCE. 

N/A — Not  applicable  because  location  is  outside  the  geographical  area  occupied  by  the  species  at  the  time  of  listing. 


\Vi:  present  Irrief  descriptions  of  all 
units,  and  reasons  why  they  meet  the 
definition  of  critical  habitat  for 
tidewater  gohy.  helow.  The  first  two  or 
three  letters  in  the  code  for  each  critical 
habitat  unit  description  reflect  the 
conntv  where  the  unit  occurs:  DN  =  Del 
Norte;  HUM  =  Ihnnholdt.  MRN  = 
Mendocino.  .SON  =  Sonoma.  MAR  = 
Marin.  .SM  =  .Sail  Mat(!o,  .SC  =  .Santa 
Crnz.  MN  =  Monterey.  .SLO  =  .San  Luis 
Obispo.  .SI3  =  .Santa  Barbara.  VfiN  = 
Ventura.  LA  =  Los  Angeles.  OR  = 
Orange,  and  .SAN  =  .San  Diego.  In  Tables 
1  and  2  above.  th(;se  units  are  listed  in 
se(|nential  order  from  north  to  south. 

For  the  purposes  of  this  document,  the 
term  “local  ownership"  refers  to  land 
owned  or  managed  by  a  city,  county,  or 
mnnici])al  government  entity. 


DN-I:  Til  las  Slough 

DN-1  consi.sts  of  21  ac  (8  ha)  of 
private  lands.  This  unit  is  located  in  Did 
Norte  County.  a])proximately  3.0  mi  (4.8 
km)  west  of  the  community  of  .Smith 
Riv(;r  and  8.0  mi  (12.8  km)  north  of  Lake 
Earl/Lake  Tolowa  (DN-2).  which  is  also 
the  next  nearest  extant  suhpopulation. 

DN-1  was  occnjiied  at  the  time  of 
listing.  This  unit  snp])orts  the 
northernmost  tidewater  goby 
snl)i)opulation.  DN-1  will  siipiiort  the 
recovery  of  the  tidewater  goby 
snhpopnlation  within  thii  North  (k)ast 
K(!covery  Unit.  This  unit  is  important 
for  maintaining  the  tidewater  gohv 
nn!tapo])nlation  in  the  region,  and  plays 
an  im])ortant  role  in  dispersal  of  the 
tidewater  gohv.  which  could  jirove  vital 
if  certain  factors,  such  as  climate 
change,  adversely  impact  the  tidewater 
gohy  habitat  locally  or  to  the  south.  A 


culvert  that  serves  as  a  grade  control 
structure.  whic:h  mutes  the  tide  cycle, 
provides  relatively  stable  water  levels  in 
this  unit  (PCE  Ic).  PCE  la  and  ih  occur 
throughout  the  unit,  although  their 
precise  loc:ation  during  any  jiarticnlar 
tiiiH!  period  may  change  in  nispon.se  to 
sea.sonal  fluctuations  in  precijiitation 
and  tidal  inundation.  The  physical  or 
biological  features  (issential  to  the 
con.servation  of  the  species  in  this  unit 
mav  reijnire  special  management 
considerations  or  jnotection  to  address 
threats  described  in  Table  2.  Please  see 
Sj)oci(il  Managemont  (ionsidorulions  or 
Troloction  section  of  this  rule  for  a 
discussion  of  the  threats  to  tidewater 
gohy  habitat  and  iiotential  management 
considerations. 
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DN-2:  Ldka  Earl/Lakd  Tolowa 

DN-2  consists  of  2.683  ac  (1.086  ha). 
I’his  unit  is  located  in  D(!l  Norte  County. 
a])|)roxiinately  3  mi  (4.8  kin)  north  of 
the  town  of  Crescent  (iity.  The  unit 
consists  of  2.33.5  ac  (945  lia)  of  State 
lands  and  348  ac  (140  ha)  of  private 
lands.  This  unit  includes  two 
contiguous  lagoons  (Lake  Tolowa  and 
Lake  I'iarl).  referred  to  collectively  as 
Lake  Lari.  DN-2  is  located  8.0  mi  (12.8 
km)  south  of  (DN-1).  which  is  also  the 
nearest  extant  snh|)opulation. 

nN-2  was  occujiied  at  the  time  of 
listing.  The  tidewater  goby 
sul)j)0])ulation  in  DN-2  is  likely  a 
source  pojnilation.  which  is  imjiortant 
in  maintaining  metapo])ulation 
dynamics,  and  hence  the  long-term 
viability,  of  the  North  Coast  Rec;overy 
I  Init. 

DN— 2  is  rejiresentative  of  extensive 
coastal  lagoons  and  hays  north  of  Cape 
Mendocino  formed  over  ujilifting 
Holocene  sediments  on  broad  flat 
coastal  benches.  These  coastal  benches 
include  an  intricate  network  of  estuaries 
and  other  channels  that  an;  features 
essential  to  the  conservation  of  the 
tidewater  goby  because  thev  provide 
refugia  during  seasonal  floods  and 
breeding  habitat  through  the  full  range 
of  drought  cycles.  The  water  level  and 
.salinity  within  the  lagoon  varies 
.seasonally  and  annually  in  response  to: 
(a)  Feriods  of  high  precipitation  or 
drought  within  its  watershed;  (h)  the 
timing,  duration,  and  freciuency  of 
breaching  events:  (c)  the  water  level  in 
the  lagoon  at  the  time  of  breaching:  and 
(d)  oc(!an  tidal  cycles  during  and 
immediately  following  a  breach.  As  a 
result  of  natural  and  human-induced 
environmental  changes,  including 
artificial  breaching,  maximum  water 
dejith  within  Lake  Earl/Lake  Tolowa 
varies  during  an  annual  cycle  from  less 
than  5  ft  (1.5  m)  deep  to  more  than  10 
ft  (3  m)  deep.  The  di.strihution  of 
tidewater  goby  and  the  I’CE  within  Lake 
Earl/Lake  Tolowa  changes  in  respon.se 
to  these  dynamic  short-term  habitat 
conditions:  over  a  multivear  cycle, 
tidewater  goby  may  persist  and  breed 
anywhere  within  the  lagoon.  McClranev 
(‘t  (il.  (2010)  indicate  that  artificial 
breaching  activities  may  be  reducing 
genetic  diversity  in  this  suhpopulation 
by  repeated  bottlenecking. 

On  an  intermittent  basis,  DN-2 
liossesses  a  sandbar  across  the  mouth  of 
the  lagoon  or  estuary  during  the 
majority  of  the  late  spring,  summer,  and 
fall  that  closes  or  partially  clo.ses  the 
lagoon  or  e.stuary.  and  thereby  provides 
relatively  stable  conditions  during  those 
times  (PCE  Ic).  FCiE  la  and  lb  occur 
throughout  the  unit,  although  their 


precise  location  during  any  particular 
time  jieriod  may  change  in  res]K)nse  to 
seasonal  fluctuations  in  precipitation 
and  tidal  inundation.  The  phvsical  or 
biological  features  essential  to  the 
con.servation  of  the  species  in  this  unit 
may  reipiire  special  management 
considerations  or  ])rotet:tion  to  addre.ss 
threats  de.scrihed  in  'fable  2.  Please  .see 
Special  Mduugdnwnt  (jonsidcrdtioiis  or 
Proidction  .section  of  this  ride  fora 
discu.ssion  of  the  threats  to  tidewater 
goby  habitat  and  potential  management 
considerations. 

llllM-l  :  Stand  Ldgoon 

HUM-l  consists  of  653  ac  (264  ha). 
This  unit  is  located  in  Humboldt 
County,  approximately  11  mi  (18  km) 
north  of  the  City  of 'frinidad.  The  unit 
consi.sts  entirely  of  State  lands.  HIJM- 
1  is  located  3.1  mi  (5.0  km)  north  of  Big 
Lagoon  (fUJM-2),  which  is  akso  the 
neare.st  extant  .suh])opulation. 

HlIM-1  was  occupied  at  the  time  of 
listing.  The  tidewater  gobv 
subjiopulation  in  HllM-1  is  likely  a 
source  population,  which  is  important 
in  maintaining  metajiojiulation 
dynamics,  and  hence  the  long-term 
viability,  of  the  North  (ioast  Recoverv 
Unit. 

On  an  intermittent  basis.  HUM-1 
posse.sses  a  .sandbar  across  the  mouth  of 
the  lagoon  or  estuary  ihiring  the 
majority  of  the  late  s])ring,  summer,  and 
fall  that  closes  or  jiartially  clo.ses  the 
lagoon  or  estuary,  and  thereby  provides 
relatively  stable  conditions  (PCiE  Ic). 
P(iE  la  and  Ih  occur  throughout  the 
unit,  although  their  preci.se  location 
during  any  particular  time  period  may 
change  in  response  to  .seasonal 
fluctuations  in  precipitation  and  tidal 
inundation.  The  ])hy.sical  or  biological 
features  essential  to  the  con.servation  of 
the  sjiecies  in  this  unit  may  reijuire 
special  management  considerations  or 
jirotection  to  addre.ss  threats  described 
in  'fable  2.  Please  see  Speckil 
i\ldnd<’dindnt  (kynsiddidtions  or 
Protdction  section  of  this  rule  for  a 
discu.ssion  of  the  thnxits  to  tidewater 
goby  habitat  and  potential  management 
considerations. 


.source  pojiulation.  which  is  important 
in  maintaining  metapopulation 
dynamics,  and  hence  the  long-term 
viability,  of  the  North  Uoast  Recoverv 
Unit. 

Mark  and  recapture  survevs  for 
tidewater  goby  were  conducted  by 
Humboldt  .State  Universitv  in  a  large 
cove  near  the  .State  Park  boat  ramp  in 
Big  Lagoon  during  the  fall  of  2()()8,  2()()‘). 
and  2010,  to  estimate  the  minimum 
tidewater  goby  .suhj)0])ulation  for  each 
year  (Helhnair  2011,  p.  47).  Results 
indicate  that,  in  2008.  the  tidewater 
goby  suhiiopulation  was  a|)proximatelv 
21.000  individuals.  lu  2009,  the 
suhpojnilation  was  ajiproximately  1.7  to 
3.4  million  individuals  in  the  cove.  In 
2010,  the  suhpojnilation  was 
a|)]jroximately  30,000  individuals  in  the 
.same  cove.  Based  on  the  results  of  this 
research,  which  estimated  that  the 
suh|)0])ulation  fluctuated  between 
21,000  and  1.7-3. 4  million  individuals, 
and  the  relatively  large  size  of  the 
lagoon.  Big  Lagoon  likely  has  the  largest 
and  mo.st  robust  tidewater  gohv 
subjiojnilation  in  northern  California, 
'fhe  results  of  the  study  also  reflect  how 
variable  tidewater  goby  .sub])o|ndation 
numbers  can  he  from  year  to  year  in  a 
given  location. 

On  an  intermittent  basis.  HUM-2 
jios.sesses  a  sandbar  across  the  mouth  of 
the  lagoon  or  estuary  during  the 
majority  of  the  late  sjiring.  summer,  and 
fall  that  closes  or  jiartially  closes  the 
lagoon  or  estuary,  and  thereby  jirovides 
relatively  stable  conditions  during  those 
times  (PCE  Ic).  PCE  la  and  lb  occur 
throughout  the  unit,  although  their 
jirecise  location  during  any  jiarticular 
time  jieriod  may  change  in  response  to 
.sea.sonal  lluctuations  in  precijiitation 
and  tidal  inundation.  The  jihysical  or 
biological  features  es.sential  to  the 
conservation  of  the  sjiecies  in  this  unit 
may  reijuire  sjrecial  management 
considerations  or  jirotection  to  address 
threats  described  in  Table  2.  Please  see 
Spdcid!  Mondgdnidnt  (Jonsiddrotions  or 
Protdction  section  of  this  rule  for  a 
discu.ssion  of  the  threats  to  tidewater 
goby  habitat  ami  jiotential  management 
considerations. 


IUJM-2:  Bip,  Ldgoon 

HUM-2  consi.sts  of  l,52t)  ac  (619  ha), 
'flii.s  unit  is  located  in  Humboldt 
(iounty,  aj)j)roximately  7  mi  (11  km) 
north  of  the  (iitv  of  frinidad.  fhe  unit 
consists  of  1,527  ac  (618  ha)  of  .State 
lands  and  2  ac  (1  ha)  of  jirivate  lands. 
HUM-2  is  located  3.1  mi  (5.0  km)  south 
of  Stone  Lagoon  (HUM-1),  which  is  also 
the  neare.st  extant  suhjiojnilation. 

HUM-2  was  occujiied  at  the  time  of 
listing,  'fhe  tidewater  gobv 
suhjiojnilation  in  HUM-2  is  likely  a 


UlIM-2:  Humboldt  Boy 

1  lUM-3  consists  of  83t)  ac  (339  ha). 
'I’liis  unit  is  located  in  Humboldt 
County,  within  an  ajijiroximate  8-mi 
(13-km)  radius  to  the  north,  south,  and 
we.st  of  the  (iity  of  Eureka,  'fhe  unit 
consists  of  652  ac  (264  ha)  of  Federal 
lands.  61  ac  (24  ha)  of  .State  lands,  45 
ac  (18  ha)  of  local  lands,  and  81  ac  (33 
ha)  of  Jirivate  lands.  HUM-3  is  located 
18.4  mi  (29.7  km)  north  of  the  Eel  River 
(HUM-4),  which  is  akso  the  nearest 
extant  suhjiojiulation.  HUM-3  was 
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occupied  at  the  time  ol  listing.  The 
tidewater  gohv  subjiopulation  in  HUM- 
3  is  likely  a  source  jiopulation.  which  is 
important  in  maintaining  the 
metapopnlation  dynamics,  and  hence 
the  long-term  viahilitv.  of  the  North 
(loast  Recovery  Unit.  This 
snhpopnlation  may  ])rovide  essential 
demograjihic  and  genetic  snp))ort  to 
HlIM-4.  especially  alter  ])erio(ls  of 
extreme  floods,  for  example,  after  the 
“Uhristmas  Flood.”  when  the 
snhpopnlation  of  tidewater  goby  at  the 
liiil  River  e.stuary  may  have  becm 
extirjiated. 

Humboldt  Hay  and  its  adjacent 
marshes  and  estuaries  are  a  complex 
mixture  of  natural  and  human-made 
aipiatic  features  that  have  experienced 
many  decades  of  hnman-imhiced 
changes.  These  changes  include  the 
construction  of  levees,  tidegates. 
culverts,  and  other  water  control 
.structures,  and  extensive  dredging  of 
sandbars.  Surrounding  the  Hay  it.self  is 
a  generally  hroad  bench  historically 
dominated  bv  mudflats,  tidal  mar.shes. 
estuarine  channels,  and  brackish 
marshes.  Substantial  ])ort ions  of  the.se 
habitats  were  convertiid  to  agricultural, 
urban,  and  industrial  uses  in  recent 
history,  resulting  in  tin;  lo.ss  of  as  much 
as  1  ().()()()  ac  (4.047  ha)  of  jiotiuitiallv 
suitable  tidewater  goby  habitat.  This 
critical  habitat  unit  consists  of  a 
comphix  of  interconnected  e.stuary 
channels  and  tidegates  along  tin;  eastern 
(ulge  of  1  hnnholdt  Hay.  which 
collectively  mimic,  on  a  much-reduced 
.scale,  suitable  habitat  for  tidmvatm’ 
goby.  Many  of  these  channels  and 
marshes  are  themselves  the  resnlt  of 
changes  to  historical  habitats,  and 
depend  on  specific,  yet  generally 
undocnmented.  management  activities, 
such  as  dredging  or  .sandbar  breaches, 
for  their  continued  function. 

To  address  the  dynamic  variahilitv  ol 
these  habitats  resulting  from  sea.sonal 
and  inter-annnal  jirecipitation 
differences,  we  have  included  both  the 
actual  known  locations  where  the 
tidewater  goby  has  been  dofannented,  as 
w(!ll  as  portions  of  those  channels 
contiguous  to,  and  uiichannel  or 
downchannel  from,  occnjiitid  habitat. 
We  have  not  designated  1  hnnholdt  Hav 
proper  as  critical  habitat,  nor  have  we 
])ropo.s(!d  major  channels  subject  to 
substantial  daily  tidal  fluctuations,  as 
tidewater  gobies  an;  not  known  to  breed 
there.  Similarly,  we  have  not  d(!signat(;d 
channels  that  are  discontiguous  with 
occu|)ied  habitat,  nor  have  we  included 
intervening  marsh  or  agricnltural  lands 
that  may  occasionally  be  flooded  during 
.severe  winter  .storm  events. 

Ha.sed  on  sei  iaal  recent  surveys,  we 
have  found  that  the  precise  locations  of 


tidewater  goby  use  within  the  channel 
complex  (luring  any  particnlar  year  may 
change  in  res])on.se  to  variations  in 
pr(!cipitation  and  chanmil  hydrology. 

\Ve  antici])ate  that  the  ptasistencc;  of  the 
tidewater  goby  sounx!  ])o])ulation 
within  this  unit  may  recpiirc!  |)rotection 
of  lagoons  and  estuaries  that  are  not 
occupied  every  yiiar,  hut  collectively 
support  a  source  ])opulation  through  an 
interconiKJcted  comjilex  of  channels  and 
shallow  water  habitats.  That  is,  anv  of 
the  several  known  occnjiied  locations 
within  a  channel  complex  may  la;  u.sed 
by  tidewater  goby  during  various  years 
in  re,s]K)nse  to  dynamic  habitat 
conditions  during  .seasonal,  annual,  and 
longin'  term  climatic  cycles,  such  as 
drought. 

HUE  Ic  (a  sandhar(.s)  across  the  mouth 
of  a  lagoon  or  estuary)  is  not  likely  to 
occur  within  this  unit  b(;can.se  a 
navigable,  dredged  channel  with  a 
jiermanent  ojien  connection  to  the 
oc(!an  is  maintained  on  a  nigular  basis. 
HUE  la  and  Ih  occur  throughout  the 
unit,  although  their  jnecise  location 
(luring  any  particular  time  period  may 
change  in  response  to  .sea.sonal 
fluctuations  in  iniunjiitation  and  tidal 
inundation.  The  ])hy.sical  or  biological 
features  (issential  to  the  consm  vation  of 
the  species  in  this  unit  may  r(;(|uire 
sjaicial  managianent  considerations  or 
protection  to  addre.ss  tlinxits  de.scribed 
in  Table  2.  Please  .sei;  Special 
Mana^ciacitt  (Considerations  or 
Protection  .siiction  of  this  rule  for  a 
discu.ssion  of  the  threats  to  tidewater 
goby  habitat  and  potential  management 
considerations. 

UVM-4:Eel  Hiver 

This  unit  is  locatcul  in  1  hnnholdt 
Uounty,  approximately  4.0  mi  (()..5  ha) 
northwest  of  the  (aty  of  Ferndale.  The 
unit  consists  of  two  subunits,  totaling  5 
ac  (2  ha)  of  State  lands  and  .34  ac  (13 
ha)  of  private  lands. 

Hoth  subunits  are  ontsidi;  the 
geographical  area  ()ccupi(!(l  by  the 
sjKicies  at  the  time  of  listing  but  are  now 
occnjiied.  The  E(!l  River  estuarv  is 
similar  to  Humboldt  Hay  (HllM-3)  in 
that  tidewater  goby  subpopulations  have 
b(!(!n  found  in  is()lat(!(l  popnlations  in 
severely  and  artificially  fragmented 
habitats,  which  an;  olkm  found  behind 
li(l(!gat(!s,  culverts,  and  other  manmade 
structures.  In  Humboldt  Hay  (HUM-3). 
MeCTaney  et  al.  (2010.  ]).  331.5)  found 
that  artificial  fragmentation  reduciul 
dispersal  and  gene  flow  in  these 
.sub])()|)ulati()n.s.  The  same  mav  b(!  true 
for  th(!  E(!l  River  e.stuary  subpoiiulations 
with  isolated  jiopulations  that  are 
genetically  distinct  from  (lach  other. 
Therefore,  until  additional  information 
is  available  regarding  pojinlation 


genetics,  distribution,  and  other 
param(!ters,  we  consider  these  two 
areas,  the  Eel  River  North  Area 
(.Snbnnit-4a)  and  tlu;  E(!l  Riv(!r  .South 
Area  (.Sul)unit-4l)).  to  be  distinct  from 
(lach  otluM'.  Artificially  fragmented 
habitats  in  the  lud  River  (istuary  may 
have  genetically  isolated  or  wiiakened 
populations  of  ti(lewat(;r  gohv.  as  has 
iieen  identified  in  Humboldt  Hay 
(HUM-3)  (Mefa-anev  et  (d.  2010.  |). 

3315).  Uurnmt  and  proposed  estuarine 
nxstoration  projects  in  the  Eel  River 
e.stuary  may  improve  dispersal  of 
tidewater  goby,  increase  genetic 
diversity,  and  aid  in  recoverv  of  the 
species  in  the.se  locations  as  well. 

Snl)nnit-4a  (Eel  River  North  Area] 

.Snhunit-4a  encompasses 
approximately  10  ac  (0  ha),  and  consists 
of  5  ac  (2  ha)  of  .Stat(!  lands  and  11  ac 
(4  ha)  of  private  lands.  .Subunit-4a  is 
located  3.3  mi  (5.3  km)  north  of 
.Suhunit-4b,  which  is  also  the  nearest 
extant  .snh])opulati()n.  This  subunit  is 
e.ss(!ntial  for  the  conservation  of  the 
species  h(!cause  it  possesses  ecological 
characteristics  that  an;  important  in 
maintaining  the  species’  ability  to  a(la])t 
to  changing  environments,  including  the 
ability  to  (lis])(;r.se  into  higher  channels 
and  marsh  habitat  during  .severe  flood 
events.  The  1-lel  River  delta  includes  a 
larg(!,  comjilex  estuary  with  a  network 
of  (lik(!d  and  natural  slough  chanmds 
with  suitable  ti(l(nvater  gohv  habitat. 

The  Eel  Riv(!r  delta  contains  many  small 
unsnrveyed  slough  channels  and  other 
backwater  areas  that  jirovide  suitable 
habitat  for  ti(lewat(!r  goby,  but  it  also 
contains  larger  channels  ojien  to  direct 
tidal  influence  that  do  not  provide 
suitable  habitat  and  are  not  included  in 
this  siihunit.  This  subunit  consists  of 
backwater  channels  and  immediately 
adjacent  marsh  contiguous  to  the 
known-occujii(!(l  habitat. 

This  unit  is  subject  to  infreiiuent.  yet 
.severe.  Hooding  from  the  nearby  Eel 
River  ])r()j)er.  The  major  Hood  ev(!nt  of 
1904  (“Christmas  Flood”),  and  other 
major  floods  during  tin;  past  century, 
may  have  sei'erely  alt(M’e(l  habitat  in 
most  channels,  including  those 
currently  occipiied.  Tidewater  goby  may 
have  survived  the  flood  and  resnlting 
lo.ss  of  habitat  in  the  refugia  provichul  in 
ni)])er  channels  and  swales. 
Alt(!rnatively.  the  sjiecies  may  have 
been  extirpated  at  the  Eel  Riv(!r  delta 
during  those  ,s(!vere  events,  and  Ixicome 
reestablished  through  recolonization  bv 
individuals  from  Humboldt  Hay 
l»)pulations  (HUM-3).  Of  particular 
importance,  the  Eel  River  location  is  at 
the  north  end  of  one  of  the  largest 
natural  geogra])hic  gajis  in  the  tidewater 
goby’s  geograjihic  range.  I'lie  gap 
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extends  to  the  'Fen  Mile  River 
(Mendocino  (ionntv)  to  the  south, 
re|)resenting  a  coa.stline  distance  in 
excess  oi  13.5  mi  (217  km). 

I’his  unit  is  outside;  the  geographical 
ar{;a  occnjiied  by  the  si)(;ci(;s  at  the  time 
of  listing,  but  is  considered  te;  he 
currently  occn])ied.  Although  .Suhnnit- 
4a  is  outside  the  geographical  area 
occn])ied  at  tin;  time;  of  li.sting,  it  does 
possess  the  R(1F  that  is  needed  to 
.support  tidewater  goby.  On  an 
intermittent  basis,  .Sul)unit-4a  po.ssesses 
a  sandbar  across  the  month  of  the 
lagoon  or  e.stnary  during  the  majoritv  of 
the  late  sirring,  summer,  and  fall  that 
closes  or  ])artially  clo.ses  the  lagoon  or 
estuary,  and  thereby  provides  relatively 
.stable  conditions  (KiE  Ic).  PCE  la  and 
ih  occur  throughout  the  unit,  although 
their  jirecise  location  during  anv 
particular  time  ])eriod  may  change  in 
response  to  sea.sonal  fluctuations  in 
])recipitation  and  tidal  inundation. 

Subunit-4b  (EhI  Hivar  South  Area) 

.Snl)nnit-4h  encom])a.s.ses 
approximately  23  ac  (?)  ha),  and  consists 
(Mitirely  of  |)rivate  lands.  .Snhimit-4l)  is 
located  3.3  mi  (5.3  km)  south  of 
.Suhunit-4a,  which  is  also  the  near{;st 
extant  snhpo])nlation.  This  suhnnit  is 
essential  for  the  conservation  of  the 
species  hecau.se  it  posses.s(;s  (;cological 
characteristics  that  are  important  in 
maintaining  the  .sj)ecies'  ability  to  adapt 
to  changing  environments,  including  the 
ability  to  dis])erse  into  higher  chann(;ls 
aiul  marsh  habitat  during  severe  flood 
events.  The  .Southern  Eel  River  delta 
includes  a  large  complex  e.stnary  with  a 
network  of  diked  and  natural  slough 
c;hannel.s,  and  other  hac;kwater  areas  that 
provide  suitable  habitat  for  tidewater 
goby.  It  also  t:ontains  larger  channels 
o])en  to  direct  tidal  inlluence  that  do  not 
provide  suitable  habitat  ami  are  not 
included  in  this  unit.  This  unit  consists 
of  backwater  channels  and  immediately 
adjacent  marsh  contiguous  to  the 
known-occupied  habitat. 

This  unit  is  subject  to  infrequent,  yet 
severe,  flooding  from  the  nearby  Eel 
River  ])ro])er.  The  major  flood  event  of 
1?)()4  ("Christmas  Flood”),  and  other 
major  floods  during  the  ])ast  centnrv, 
may  have  severely  altered  habitat  in 
most  channels,  including  those 
currently  occiqjied.  Tidewater  gohv  mav 
have  survived  the  flood  and  residting 
lo.ss  of  habitat  in  the  refugia  jnovided  in 
n])])er  channels  ami  swales. 
Alternatively,  the  sjKicie.s  may  have 
he(;n  extir])ated  at  the  Eel  River  delta 
during  tho.se  .severe  events,  and  h(;come 
ree.stahlished  through  recolonization  by 
individuals  from  Hnmholdt  Bay 
populations  (HllM-3).  Of  particular 
importance,  the  Eel  River  location  is  at 


the  north  end  of  one  of  the  largest 
natural  geographic  ga]).s  in  the  tid(;water 
goby's  geogra])hic  range.  The  ga|) 
extends  to  the  Ten  Mile  River 
(Mendocino  County)  to  the  south, 
rei)r(;.senting  a  coastline  di.stance  in 
excess  of  135  mi  (217  km). 

This  unit  is  outside  the;  geogra|)hical 
area  occupi(;d  by  the  species  at  the  time 
of  li.sting,  but  is  considered  to  he 
currently  occupied.  Although  .Snhunit- 
4h  was  outside  the  geographical  area 
occnpi(;d  at  the  time  of  listing,  it  does 
pos.sess  the  FCE  that  is  needed  to 
support  tidewater  goby.  Cn  an 
intermittent  basis,  .Snl)nnit-4l)  pos.ses.ses 
a  sandbar  acro.ss  the  month  of  the 
lagoon  or  e.stnary  during  the  majority  of 
the  late  spring,  simnner,  and  fall  that 
clo.ses  or  partially  closes  the  lagoon  or 
e.stnary,  and  thereby  ])rovide.s  relativelv 
stable  conditions  (FCE  Ic).  FCE  la  and 
lb  occur  throughout  the  unit,  although 
their  j)reci.se  location  during  anv 
particular  time  period  may  change  in 
re.si)on.se  to  seasonal  flnctnations  in 
])reci])itation  and  tidal  inundation. 

MEN-1:  Ten  Mile  liiver 

MEN-1  consists  of  73  ac  (30  ha).  This 
unit  is  located  in  Mendocino  (ionnty, 
aj)proximately  ?).()  mi  (14.5  km)  north  of 
the  Town  of  Fort  Bragg.  Tlu;  unit 
consi.sts  of  17  ac  (7  ha)  of  .State  lands 
and  50  ac  (23  ha)  of  private  lands. 
MEN-1  is  located  5.0  mi  (8.?)  km)  north 
of  the  Virgin  Creek  (MEN-2).  which  is 
also  the  nearest  extant  .snl)i)opnlation. 
MEN-1  was  occni)ied  by  tidewater  gohv 
at  the  time  of  li.sting.  The  tidewat(;r  gohv 
.sul)])opnlation  in  MEN-1  is  likelva 
source  |)opnlation.  which  is  im])ortant 
in  maintaining  metapoj)ulation 
dynamics,  and  hence  the  long-term 
viability,  of  the  North  Coast  Recoverv 
Unit.  Furthermore,  this  unit  is  the 
largest  block  of  habitat  along  the  coast 
of  Mendocino  County,  and  is  the  fir.st 
location  on  the  sonthern  end  of  one  of 
the  longest  .stretches  of  unsuitable 
habitat  in  the  sjjecies’  range  (j)revion.slv 
de.scrihed  under  HUM-4).  Thus,  this 
unit  is  important  to  conm;ct 
suhpopulations  within  Mendocino 
County.  .South  of  Ten  Mile  River,  onlv 
three  other  .small  isolated  locations 
(MEN-2.  3,  4)  occn])ied  by  the  tidewater 
goby  are  known  to  exist  across  the  more 
than  100  mil(;s  of  nigged  coa.stline 
between  MEN-1  and  .S()N-1  in  south 
coastal  .Sonoma  Conntv. 

On  an  intermittent  basis,  MEN-1 
po.sses.ses  a  .sandbar  acro.ss  the  month  of 
the  lagoon  or  estuary  during  the  late 
spring.  Slimmer,  and  fall  that  clo.ses  or 
])artially  closes  the  lagoon  or  estnarv. 
and  thereby  provides  relatively  stable 
conditions  (FCE  Ic).  FCE  la  and  lb 
occur  throughout  the  unit,  although 


their  precise  location  during  any 
jiarticnlar  time  piiriod  may  change  in 
response  to  seasonal  flnctnations  in 
jirecipitation  and  tidal  inundation.  Fhe 
physical  or  biological  features  e.ssential 
to  the  conservation  of  the  species  in  this 
unit  may  reipiire  special  management 
considerations  or  protection  to  address 
threats  de.scrihed  in  Table  2.  Flea.se  .see 
Special  Manaf’ement  (Jonsiderations  or 
Protection  section  of  this  ride  for  a 
discussion  of  the  threats  to  tidewater 
goby  habitat  and  pot(;ntial  management 
considerations. 

MEN-2:  Vir<’in  Creek 

MEN-2  consists  of  4  ac  (2  ha).  This 
unit  is  located  in  Mendocino  Conntv, 
apjjroximately  3.5  mi  (5.(i  km)  north  of 
the  Town  of  Fort  Bragg.  The  unit 
consists  of  2  ac  (1  ha)  of  .State  lands  and 
2  ac  (1  ha)  of  private  lands.  MEN-2  is 
located  1.2  mi  (2.0  km)  north  of  Fudding 
Creek  (MEN-3),  which  is  akso  the 
nearest  extant  snhpopulation. 

MEN-2  was  occupied  hv  tidewater 
goby  at  the  time  of  listing.  The  tidewater 
goby  snhpopnlation  in  MEN-2  is  likely 
a  source  population,  which  is  important 
in  maintaining  meta])o])nlation 
dynamics,  and  hence  the  long-term 
viability,  of  the  North  (ioa.st  Recoverv 
I  )nit. 

On  an  intermittent  basis,  MI'iN-2 
po.ssesses  a  sandbar  across  the  mouth  of 
the  lagoon  or  estuary  during  the  late 
spring,  simnner.  and  fall  that  closes  or 
partially  closes  the  lagoon  or  e.stnary. 
and  therehv  provides  relativelv  stable 
conditions  (FCE  Ic).  FCE  la  and  Ih 
occur  throughout  the  unit,  although 
their  precise  location  during  any 
jiarticnlar  time  period  may  change  in 
response  to  sea.sonal  fluctuations  in 
precipitation  and  tidal  inundation.  The 
physical  or  biological  features  e.ssential 
to  the  conservation  of  the  species  in  this 
unit  may  re(|uire  special  management 
considerations  or  protection  to  address 
threats  de.scrihed  in  Table  2.  Flease  .see 
Special  Management  Considerations  or 
Protection  section  of  this  rub;  for  a 
discussion  of  the  threats  to  tidewater 
goby  habitat  and  potential  management 
considerations. 

MEN-3:  Padding  Creek 

MEN-3  consists  of  1 7  ac  (7  ha).  This 
unit  is  located  in  Mendocino  County, 
approximately  2.5  mi  (4.0  km)  north  of 
the  town  of  Fort  Bragg.  The  unit  consists 
of  10  ac  (4  ha)  of  .State  lands.  1  ac  (less 
than  1  ha)  of  local  lands,  and  0  ac  (2  ha) 
of  jirivate  lands.  MEN-3  is  located  1.2 
mi  (2.0  km)  south  of  Virgin  Creek 
(MEN-2).  which  is  also  the  nearest 
extant  .siil)])opnlation. 

MEN-3  was  occiqiied  hv  the 
tidewater  goby  at  the  time  of  li.sting. 
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This  unit  allows  for  connectivity 
iMitween  tidewater  gohv  source 
|)opiiiations.  and  thereby  supports  gene 
flow  and  inetapt)])idatiou  dyuaiuics 
within  the  North  Recovery  Unit. 

On  an  intermittent  basis.  MKN-3 
possesses  a  sandbar  across  the  mouth  of 
the  lagoon  or  estuarv  during  the  late 
sjjring.  summer,  and  fall  that  clo.ses  or 
j)artially  closes  the  lagoon  or  e.stuarv. 
and  thereby  j)rovides  relatively  .stable 
conditions  (PUF  Ic).  PCF  la  and  ih 
(H:cur  throughout  the  unit,  although 
their  preci.si;  location  during  any 
])articular  time  ])(!riod  may  change  in 
msponse  to  seasonal  fluctuations  in 
l)recipitation  and  tidal  inundation.  The 
physical  or  biological  features  e.ssential 
to  the  con.servation  of  the  species  in  this 
unit  may  recjuire  special  management 
considerations  or  j)rotection  to  address 
threats  described  in  Table  2.  Please  see 
SpacidI  Man(i‘>dnwnt  (Jonsicldiations  or 
Protection  section  of  this  rule  for  a 
di.scussion  of  the  threats  to  tidew.  ‘ar 
goby  habitat  and  potential  management 
considerations. 

MHM-4:  l^avis  Lake  ond  Manchester 
State  Park  Ponds 

MFN-4  consists  of  2‘)  ac  (12  ha).  This 
unit  is  locatiul  in  Mendocino  Uounty. 
approximately  1.2  mi  (1.5)  ha)  w(!st  of 
the  communitv  of  Manchester.  'I’he  unit 
consists  entirely  of  .State  lands.  MEN'-4 
is  located  32.4  mi  (.52.2  km)  south  of 
Pudding  (iuiek  (MFN-3).  which  is  akso 
the  neare.st  extant  .subpopulation. 

MFN-4  was  occu|)i(!d  hv  tidewater 
goby  at  the  time  of  listing.  The  tidewater 
goby  suhpopulation  in  MFN-4  is  likely 
a  .source  population,  which  is  important 
in  maintaining  metapo])ulation 
dynamics,  and  hence  the  long-term 
viability,  of  the  North  C^oast  Recovery 
Unit. 

On  an  intermittent  basis.  MFN-4 
possesses  a  sandbar  across  the  mouth  of 
the  lagoon  or  (jstuarv  during  the  late 
spring,  summer,  and  fall  that  closes  or 
partially  clo.ses  the  lagoon  or  e.stuarv. 
and  thereby  j)rovides  relatively  .stable 
conditions  (PUF  Ic).  PUF  la  and  ih 
occur  throughout  the  unit,  although 
th.eir  j)reci.se  location  during  any 
particular  time;  period  may  change  in 
response  to  sea.sonal  fluctuations  in 
precipitation  and  tidal  inundation.  The 
physical  or  biological  features  e.s.scmtial 
to  the  con.servation  of  the  s|)ecies  in  this 
unit  may  reciuire  sj)ecial  management 
considerations  or  ])rotection  to  address 
threats  described  in  Table  2.  Please  see 
Special  Manaf’einent  (Considerations  or 
Protection  section  of  this  rule  for  a 
discussion  of  the  threats  to  tidewater 
goby  habitat  and  ])otential  management 
considerations. 


S()\’-1 :  S(dinon  (Creek 

.SON-l  consists  of  108  ac  (44  ha).  This 
unit  is  locat(!d  in  .Sonoma  (bounty, 
approximatedy  7  mi  (11.3  km)  south  of 
the  community  of  |enner.  The  unit 
consists  of  47  ac  (15)  ha)  of  .Statii  lands. 

14  ac  (()  ha)  local  lands,  and  47  ac  (15) 
ha)  of  private  lanils.  SON-l  is  locatinl 
5.3  mi  (8.5  km)  north  of  the  Fst(;ro 
Americano  unit  (MAR-1),  which  is  also 
the  nearest  extant  sul)])opulation. 

.SON-l  was  occui)ie{l  by  tidewater 
gohv  at  the  time  of  listing.  Tlu; 
geological  feature  known  as  bodega 
Head  sej)arates  .Salmon  U.ixMik  aui!  Fstiu'o 
Americano,  and  could  reduce  the 
exchange  of  tidewater  goby  between 
the.se  two  locations.  The  tidewater  goby 
j)o})ulation  in  this  unit  is  likely  a  .source 
population,  and  is  therefore  im])ortant 
for  maintaining  metai)opulation 
dynamics.  This  critical  habitat  unit 
provides  habitat  fora  tidewater  goby 
.suhpo])ulation  that  is  im])ortant  to  the 
con.servation  of  one  of  the  genetically 
distinct  recovery  units  as  described  in 
tlu!  Recovery  Plan  (Dawson  et  al.  2(){)1. 

|).  1172).  Maintaining  this  unit  will 
luuluce  the  chance  of  losing  the 
tidewater  goby  within  the  Greater  bay 
Area  Recoveny  Unit,  and  help  conservi; 
genetic  diversity  within  tin;  s]ieci(!s. 

On  an  intermittent  basis.  .SON-l 
l)o.sse,sses  a  .sandbar  across  the  mouth  of 
the  lagoon  or  (istuarv  during  the  late 
spring,  summer,  ami  fall  that  clos(!.s  or 
partially  closiis  the  lagoon  or  (istuary. 
and  thenihy  jjrovides  relatively  stable 
conditions  (PfiF  Ic).  PfiF  la  and  lb 
occur  throughout  the  unit,  although 
their  ])recise  location  iluring  any 
partiiadar  time  j)eriod  may  change  in 
res|)onse  to  seasonal  lluctuations  in 
])recipitation  and  tidal  inundation.  The 
physical  or  biological  features  es.sential 
to  the  con.servation  of  the  species  in  this 
unit  may  reejuire  special  management 
considerations  or  protection  to  address 
threats  de.scrihed  in  Table  2.  Please  .see 
Speci(d  Mana<^einent  (Considerations  or 
Protection  .section  of  this  rule  fora 
discu.ssion  of  the  thrciats  to  tidewater 
goby  habitat  and  potential  management 
consichnations. 

MAP-l:  Estero  Americano 

MAR-1  consi.sts  of  4()5  ac  (188  ha). 
This  unit  is  locatcul  in  Marin  (bounty. 
a|)proximately  3.5  mi  (5.7  km)  south  f)f 
bodega  bay.  The  unit  consists  entirely 
of  |)rivate  lands.  MAR-1  is  locatiul  2.2 
mi  (3.5  km)  north  of  the  Fstero  de  .San 
Antonio  (MAR-2),  which  is  also  the 
mnirest  (!xtant  suhpopulation. 

MAR-1  was  occupied  hv  tidewater 
gohv  at  the  time  of  listing.  The  tidewater 
goby  .sul)])opulation  in  MAR-1  is  likely 
a  source  population,  which  is  important 


in  maintaining  meta])opulation 
dynamics,  and  hence  the  long-term 
viability,  of  the  Greater  bay  Area 
Recovery  Unit. 

On  an  intermittent  basis.  MAR-1 
possesses  a  sandbar  across  the  mouth  of 
the  lagoon  or  (!stuary  during  the  lat(; 
spring,  summer,  and  fall  that  closes  or 
partially  closes  the  lagoon  or  estuary, 
and  thereby  |)rovides  rtdatively  stable 
conditions  (PGF  Ic).  PfiF  la  and  ih 
occur  throughout  the  unit,  although 
their  ])recise  location  during  any 
particular  time  period  may  change  in 
r(!sponse  to  seasonal  fluctuations  in 
precipitation  and  tidal  inundation.  The 
physic:al  or  biological  featur(!s  es.sential 
to  the  con.servation  of  the  species  in  this 
unit  may  reejuire  special  management 
con.sideratic)n.s  or  protection  to  address 
threats  described  in  Table  2.  Please  see 
Special  Management  (Considerations  or 
Protection  section  of  this  rule  for  a 
discussion  of  the  threats  to  tidewater 
goby  habitat  and  potential  management 
considerations. 

MAli-2:  Estero  de  San  Antonio 

MAR-2  consists  of  285  ac  (115  ha). 
This  unit  is  located  in  Marin  Gounty. 
api)roximat(!ly  5.8  mi  (5)  km)  .south  of 
bodega  bay.  The  unit  consi.sts  entirely 
of  private  lands.  MAR-2  is  located  2.2 
mi  (3.5  km)  south  of  the  Fstero 
Americano  (MAR-1),  which  is  also  the 
neannst  extant  .sul)])opulation. 

MAR-2  was  occupied  by  tidewater 
goby  at  the  time  of  listing.  This  critical 
habitat  unit  .su])port.s  a  .source 
population  of  tidewatiir  goby  that  likely 
provides  individuals  that  are  recruited 
into  surrounding  suhpo])ulation.s.  Given 
the  close  proximity  of  the  MAR-1  and 
MAR-2  units  and  the  disjKnsal 
capabilities  of  tidewater  goby,  it  is  likely 
that  the  two  suhpojjulations  have 
exchanged  individuals  in  the  past  and 
will  continue  to  exchange  individuals  in 
the  future.  Exchange  between  these 
suhjiopulations  would  holster  the 
continued  .sustainable  existence  of  the 
two  .sul)])opulation.s.  which  wonld. 
together  with  unit  SON-l.  j)rovide  for 
natural  colonization  of  available,  hut  is 
considered  to  be  currently  unoccupied, 
estuaries  within  the  region  south  of  the 
Russian  River  and  north  of  Point  Reyes. 
This  critical  habitat  unit  provides 
habitat  for  a  tidewater  gol)y  ])opulation 
that  is  im])ortant  to  the  conservation  of 
OIK!  of  the  genetically  distinct  recovery 
units  as  de.scrihed  in  the  Recovery  Plan 
(Dawson  et  al.  2001.  p.  1172). 
Maintaining  this  unit  will  reduce  the 
chance  of  losing  the  tidewater  goby 
within  the  Greater  bay  Area  Recovery 
Unit,  and  help  conserve  genetic 
diversity  within  the  sjjecies. 
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On  an  intcainittent  l)asis.  MAR-2 
possesses  a  samll)ar  across  the  inoutli  of 
llie  lagoon  or  estuary  during  the  late 
spring,  sinniner,  and  fall  that  closes  or 
partially  closes  the  lagoon  or  estuary, 
and  thereby  provides  relatively  stable 
conditions  (PCH  Ic).  PCh  la  and  ih 
occur  throughout  the  unit,  although 
their  precise  location  during  any 
j)articidar  time  period  may  changt;  in 
resjjonse  to  seasonal  fluctuations  in 
precipitation  and  tidal  inundation.  The 
physical  or  biological  features  e.ssential 
to  the  conservation  of  the  sj)ecies  in  this 
unit  may  require  special  management 
considerations  or  protection  to  address 
threats  described  in  Table  2.  Please  see 
Spt^cidl  MdiKigdiiudit  (A)nsi(idrdtions  or 
Pi'otdction  section  of  this  rule  for  a 
discussion  of  the  threats  to  ti(le\vat(!r 
goby  habitat  and  jjotential  management 
considerations. 

MAIi-3:  Wdlkor  Crook 

MAR-3  consists  of  118  ac  (48  ha). 

This  unit  is  located  in  Marin  (iounty, 
approximately  2. .5  mi  (4  km)  .southwest 
of  the  Town  of 'romahis.  The  unit 
consists  of  t)  ac  (4  ha)  of  ,State  lands  and 
109  ac  (44  ha)  of  private;  lands.  MAR- 
3  is  located  4.0  mi  (7.4  km)  southeast  of 
the  Fstero  de  San  Antonio  unit  (MAR- 
2),  which  is  also  the  neare.st  extant 
suhpo|)ulation. 

Tnis  unit  is  outside  the;  geographical 
area  occupied  by  the  .sp(;cie.s  at  the  time 
of  listing  and  is  not  considered  to  he 
curr(;ntly  occujhed.  However,  tidewater 
gobies  were  collected  at  Walker  (ireek  in 
1897,  but  were  not  found  in  sami)ling 
efforts  conducted  in  1990  or  1999 
(Service  20().5a,  p.  C-8).  This  unit  is 
identified  in  the  Recovery  Plan  as  a 
potential  reintroduction  site,  and  could 
provide  habitat  for  maintaining  the 
tidewater  goby  metapopulation  in  the 
region.  MAR-3  is  essential  for  the 
conservation  of  the  species  because 
(;.stahlishing  a  tidewater  goby  population 
in  this  unit  will  su])]jorl  the  recovery  of 
the  tidewater  goby  ijopulation  within 
the  Greater  Bay  Area  Recov(;ry  Unit  and 
hel])  facilitate  additional  colonization  of 
currently  unoccu])ied  locations. 

Although  MAR-3  is  outside  the 
g(;ographical  area  occu])ied  at  the  time 
of  listing  and  is  not  currently  occu])ied. 
it  does  i)os.sess  the  PfiE  that  is  needed 
to  su})port  tidewater  goby.  PGE  la  and 
Ih  occur  throughout  the  unit,  although 
their  precise  location  during  any 
|)articular  time  period  may  change  in 
re.sjmnse  to  seasonal  fluctuations  in 
preci])itation  and  tidal  inundation. 

MAU-4:  Uigunitds  (Pdpormill)  Crook 

MAR-4  consists  of  998  ac  (405  ha). 
This  unit  is  located  in  Marin  (ioimty, 
approximately  20.5  mi  (33  km)  south  of 


Bodega  Bay.  The  unit  consists  of  318  ac; 
(129  lia)  of  E(;deral  lands,  459  ac  (180 
ha)  of  Stale  lands,  and  221  ac  (90  ha)  of 
private  lands.  MAR-4  is  locat(;d  15.5  mi 
(25.0  km)  .south  of  the  Estero  de  San 
Antonio  unit  (MAR-2),  which  is  also 
the  n(;are,st  (;xlant  suhpopulation. 

Records  indicate  tidewat(;r  goby 
occurred  at  this  location  hi.storically. 

I’his  unit  is  outside  the  gc;ographical 
ar(;a  occu])ied  by  the  sjjecies  at  the  lime 
of  listing,  hut  r(;cent  .surv(;vs  have 
confirmed  that  the  unit  is  currently 
occu|)ied.  'Phis  unit  is  essential  for  the 
conservation  of  the  sp(;ci(;.s  because  it  is 
the  only  known  location  of  the 
tidewatc;!'  goby  to  remain  within  the 
greater  Tomales  Bay  area.  Without  this 
sub])opulation,  there  would  he  no 
source  ])opulalion  within  dispersal 
distance  of  Tomah;s  Bay  to  maintain  the 
metapo])ulation  dynamics  of 
subpopulations  within  the  an;a. 

Tomales  Bay  is  designated  as  “wetlands 
of  significant  importance”  under  the 
Int(;rnational  (’onvcintion  on  Wetlands 
(http-J/sdnet  ddrysiinon.org/fdrdllonos/ 
soctions/ostiidrieis/ovon'iow’.jjhp). 

Although  MAR-4  is  outside;  the 
g(;ogra])hical  ar(;a  occu])i(;d  at  the  time 
of  li. sting,  it  do(;s  po.ss(;.s.s  the  PGE  that 
is  nc;(;d(;d  to  su])port  tid(;wat(;r  goby.  We 
do  not  have;  information  that  confirms 
that  PGE  Ic  (a  .sandbar(.s)  acro.ss  the 
mouth  of  the  lagoon  or  (;stuarv)  is 
pr(;sent  within  this  unit  on  at  l(;ast  an 
intermittent  basis.  Howev(;r,  PGE  la  and 
lb  occur  throughout  the  unit,  although 
thc;ir  i)r(;cise  location  during  any 
])articular  time  ])(;riod  may  change  in 
respon.se  to  s(;asonal  ilucluations  in 
pr(;cipitalion  and  tidal  inundation. 

A//\/?-.5;  Bolinos  Uigoon 

MAR-5  consists  of  1,114  ac  (451  ha). 
This  unit  is  located  in  Marin  Gounty. 
approximately  0.5  mi  (0.81  km)  ea.st  of 
the  community  of  Bolinas.  The  unit 
consists  of  29  ac  (12  ha)  of  Federal 
Lands.  1 ,048  ac  (424  ha)  of  local  lands, 
and  37  ac  (15  ha)  of  j)rivate  lands. 
MAR-5  is  located  9.4  mi  (15.1  km) 
northw(;.st  of  the  Rod(;o  Lagoon  unit 
(MAR-0),  which  is  also  the  nearest 
extant  subpopulation. 

This  unit  is  outside  the  geographical 
area  occiijiied  by  tin;  species  at  the  time 
of  li.sting  and  is  not  known  to  h(; 
cnrr(;ntly  occnpi(;d,  and  then;  are  no 
historical  tidewater  goby  records  for  this 
location.  However,  this  unit  is  (;.ssential 
for  tlu;  conservation  of  the  species 
because  it  ])rovide.s  suitable  habitat 
within  ])ot(;ntial  dis]H;rsal  distance  of 
nearby  occupied  units,  is  identified  in 
the  Recov(;ry  Plan  as  a  |)otential 
introduction  site,  and  could  helj) 
maintain  tidewater  goby 
metapopulations  in  the  region.  Bolinas 


Lagoon  is  designated  as  “wetlands  of 
significant  importance”  under  the 
International  Gonvention  on  Wetlands 
[http://sdnotndr\'simon.org/fdrdllonos/ 
soctions/ostiidrios/ovorviow.phi)  ).lf  a 
tidewater  goby  .subpopulation  is 
(;.stablishe(i  in  tins  unit,  MAR-5  unit 
will  sup|)ort  the  recovery  of  the 
tidewater  goby  population  within  the 
Greater  Bay  Recovery  Unit  and  lu;!]) 
facilitate  colonization  of  currently 
unoccupied  locations. 

Although  MAR-5  is  outside  the 
geogra])hical  area  occupied  at  the  time 
of  listing  and  is  not  currently  occu})i(;d. 
it  does  possess  the  PGE  that  is  needed 
to  snpport  tidewater  goby.  We  do  not 
have  information  that  confirms  that  P(iE 
Ic  (a  sandhar(s)  across  the  mouth  of  the 
lagoon  or  estuary)  is  present  within  this 
unit  on  at  least  an  intermittent  basis. 
However,  PGE  la  and  lb  occur 
throughout  the  unit,  although  their 
])recise  location  during  any  particular 
time  ])erio(l  may  change  in  response  to 
seasonal  fluctuations  in  })recipitation 
and  tidal  inundation. 

MAR-d:  Rodoo  Lagoon 

MAR-()  consists  of  40  ac  (10  ha).  This 
unit  is  located  in  Marin  Gounty. 
a])])roximately  3.8  mi  (0  km)  north  of 
.San  Francisco.  I’lie  unit  consists 
entir(;ly  of  Federal  lands.  MAR-0  is 
located  ‘).4  mi  (15.1  km)  .south  of 
Bolinas  Lagoon  (MAR-5),  and  is 
.s(;])arated  from  the  nearest  extant 
subpo])ulation  to  the  .south,  .San 
Gregorio  Greek  (.SM-1),  by  30  mi  (58 
km). 

MAR-0  was  occupied  by  tidewater 
goby  at  the  time  of  li.sting.  MAR-0  is  the 
only  known  location  where  the 
tidewater  goby  remains  within  the 
greater  San  Francisco  Bay  Area.  This 
critical  habitat  unit  provides  habitat  for 
a  tidewater  goby  subpopulation  that  is 
important  to  the  conservation  of  one  of 
the  genetically  distinct  recovery  units  as 
described  in  the  Recovery  Plan  (Dawson 
ot  dl.  2001 .  p.  1172).  It  also  jirovides 
habitat  for  a  subpopnlation  of  tidewater 
goby  that  could  disperse  to  other 
adjoining  habitats.  Maintaining  this  unit 
will  reduce  the  chance  of  losing  the 
tidewater  goby  in  the  Greater  Bay 
Recovery  Unit  and  help  conserve 
genetic:  div(;rsity  within  the;  s])(;ci(;s. 

On  an  intermittent  basis,  MAR-0 
l)oss(;ss(;s  a  sandbar  acro.ss  the  inoidh  of 
the  lagoon  or  (;stuary  during  the  late 
spring,  .sunmu;r,  and  fall  that  clos(;s  or 
])artially  clo.s(;s  the  lagoon  or  estuary, 
and  th(;rebv  ])rovide.s  relatively  stable 
conditions  (PGE  Ic).  PGE  la  and  lb 
occur  throughout  the  unit,  although 
their  precise  location  during  any 
])articidar  time  p(;rio(l  may  change  in 
r(;.spon.se  to  sea.sonal  flnctnations  in 
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precipitation  and  tidal  inundation.  The 
physical  or  biological  features  e.ssential 
to  the  conservation  of  the  species  in  this 
unit  may  recpiire  special  management 
considerations  or  |)rotection  to  address 
threats  descrilMul  in  Tahh;  2.  Please  see 
Special  Managaiuont  (Jonsidonitions  or 
Protoctum  section  of  this  rule  for  a 
discussion  of  the  threats  to  tidewater 
goby  habitat  and  potcmtial  managcJinent 
considerations. 

SM-1:  Son  (noi’orio  (nook 

SM-1  consists  of  45  ai:  (18  ha).  This 
unit  is  located  in  San  Mateo  Ciountv. 
aj)proximately  28  mi  (45  km)  south  of 
the  San  Francisco-San  Mateo  County 
line.  The  unit  consists  of  33  ac  (13  ha) 
of  State  lands  and  12  ac  (5  ha)  of  j)rivate 
lands.  SM-1  is  located  1.5  mi  (2.4  km) 
north  of  Pomponio  Creek  (SM-2).  and  is 
.separated  from  the  nearest  extant 
.snhpopulation  to  the  south.  Pescadero- 
Butano  Creek  (SM-3).  by  3.8  mi  (8.1 
km). 

SM-1  was  occupied  by  tidewater  goby 
at  the  time  of  listing.  The  tidewater  goby 
su))|)opnlation  in  this  unit  is  likely  a 
source  poi)nlation  and  is.  therefore. 
im])ortant  for  maintaining 
metapopniation  dynamics.  This  critical 
habitat  unit  provides  habitat  for  a 
tidewater  goby  sul)po|)nlation  that  is 
imj)ortant  to  the  conservation  of  one  of 
the  genetically  distinct  recovery  units  as 
described  in  the  Recovery  Plan  (Dawson 
ot  al.  2001.  p.  1172).  This  unit  is  nottul 
for  high  densities  of  tidewater  gohv 
(Swenson  lt)‘)3.  p.  3). 

On  an  intermittent  basis.  SM-1 
|)ossesses  a  .sandbar  across  the  mouth  of 
the  lagoon  or  estuary  during  the  late 
spring,  summer,  and  fall  that  closes  or 
|)artially  closes  the  lagoon  or  e.stuary. 
and  thereby  j)rovides  relatively  .stable 
conditions  (P(iE  Ic).  P('E  la  and  Ih 
occur  throughout  the  unit,  although 
their  precise  location  during  any 
particular  time  period  may  change  in 
response  to  sciasonal  fluctuations  in 
|)recipitation  and  tidal  inundation.  The 
j)hysical  or  biological  features  e.ssential 
to  the  conservation  of  the  s])ecie.s  in  this 
unit  may  nupiin;  .sj)ecial  management 
considerations  or  protection  to  address 
threats  described  in  Table  2.  Please;  .see 
Spooiol  Manogoinont  (Jonsidorations  or 
Proioction  section  of  this  rule  for  a 
discussion  of  the  threats  to  tidewater 
goby  habitat  and  potential  management 
considerations. 

SM-2:  Pomponio  (hook 

SM-2  consists  of  7  ac  (3  ha).  This  unit 
is  located  in  San  Mateo  C’.oimtv, 
a|)proximately  3.5  mi  (5.8  km)  north  of 
the  community  of  Pescadero.  The  unit 
consists  of  1  ac  (less  than  1  ha)  of  State 
lands  and  8  ac  (2  ha)  of  jirivate  lands. 


SM-2  is  located  1.5  mi  (2.4  km)  south 
of  the  San  (hegorio  (a'(;(;k  unit  (SM-1), 
which  is  also  the  nearest  extant 
snhnopnlation. 

1  nis  unit  is  outside  the  geographical 
ar(;a  occupied  by  the  species  al  the  lime 
of  listing,  hut  is  consid(;red  to  he 
currently  occupi(;d.  This  unit  is 
es.s(;ntial  for  the  cons(;rvation  of  the 
species  hei:au.se  it  provitl(;s  habitat  for 
the  s|)ecie.s,  allows  for  connectivity 
between  tidewater  goby  source 
])opulation.s  from  nearby  units.  sn])port.s 
gene  flow,  and  provides  for 
metapopniation  dynamics  in  the  region. 

Altliough  SM-2  is  outside  the 
geographical  area  ocuaipied  at  the  time 
of  li.sting.  it  does  j)o.s,se.s.s  the  P('.E  that 
supports  tidewater  goby.  On  an 
intermittent  basis,  SM-2  jio.ssesses  a 
sandbar  acro.ss  the  month  of  the  lagoon 
or  estuary  during  the  late  spring, 
summer,  and  fall  that  clo.ses  or  partially 
closes  the  lagoon  or  estuary,  and  thereby 
jjrovides  relatively  stable  conditions 
(POE  Ic).  POE  la  and  ih  occur 
throughout  the  unit,  although  their 
precise  location  during  any  |)articular 
time  period  may  change  in  resj)on.se  to 
st;asonal  finctnations  in  ])recipitation 
and  tidal  inundation. 

SM-3:  PoHcudoro-Untano  (hook 

SM-3  (XHisisls  of  245  ac  (8!)  ha).  This 
unit  is  locat(;d  in  .San  Mat(;o  (knmtv, 
aj)i)roximately  32.0  mi  (51.0  km)  south 
of  the  .San  Francisco-.San  Mat(;o  O.ounty 
line.  This  unit  consists  of  241  ac  (07  ha) 
of  .State  lands  and  4  ac  (2  ha)  of  |)rivate 
lands.  .SM-3  is  locat(;d  2.2  mi  (3.5  km) 
south  of  Pomponio  (aeek  (.SM-2),  and  is 
separated  from  the  nearest  extant 
snhpopulation  to  the  south,  in  Bean 
Hollow  Creek  (.SM— 4),  by  3.0  mi  (4.8 
km). 

.SM-3  was  occupied  by  tidewater  goby 
al  the  time  of  listing.  This  unit  allows 
for  connectivity  between  tidewater  goby 
source  jjopulations,  and  thereby 
sup])ort.s  gene  flow  and  metapopniation 
dynamics  within  tlie  (ireater  Bay  Area 
Recovery  Unit. 

On  an  int(;rmittent  basis.  .SM-3 
|)osse.sses  a  .sandbar  across  the  mouth  of 
the  lagoon  or  e.stuary  during  the  lat(; 
spring  and  early  fall  that  closes  or 
partially  clos(;.s  the  lagoon  or  estnarv, 
and  thereby  i)rovide.s  relatively  stable 
conditions  (P(3^  Ic).  PCE  la  and  Ih 
occur  throughout  the  unit,  although 
their  precise  location  during  any 
])articular  time  period  may  change  in 
response  to  seasonal  llnctuations  in 
precipitation  and  tidal  inundation.  The 
])hy.sical  or  biological  features  es.sential 
to  the  conservation  of  the  .sj)ecies  in  this 
unit  may  require  special  management 
considerations  or  j)rot(;ction  to  addre.ss 
threats  de.scrihed  in  Table  2.  Please  .see 


Spooled  Manat’omont  (hmsidorations  or 
Proioction  .s(;ction  of  this  rule  for  a 
discussion  of  the  threats  to  tidewat(;r 
goby  habitat  and  potential  management 
considerations. 

SM-4:  Boon  I lollow  (hook  (Arroyo  do 
Ij)s  Frijolos) 

.SM-4  consists  of  10  ac  (4  ha).  This 
unit  is  located  in  .San  Mateo  (ioimly, 
approximately  34.8  mi  (58.0  km)  .soutli 
of  the  .San  Franci.sco-.San  Mateo  Ck)nnly 
lim;.  The  unit  consists  of  3  ac  (1  ha)  of 
.State  lands  and  7  ac  (3  ha)  of  ])rivate 
lands.  .SM-4  is  located  ap])roximately 
3.0  mi  (4.8  km)  soutli  of  the  Pescadero- 
Butano  Creek  (SM-3).  wliicli  is  also  the 
nearest  extant  snhiiopnlation. 

.SM-4  was  occiqiied  by  tidewater  gohv 
at  the  time  of  listing.  Maintaining  this 
unit,  together  with  the  two  units  to  the 
north,  will  reduce  the  chance  of  losing 
the  tidewater  goby  along  this  important 
coastal  range  and  allow  for  connectivity 
between  tidewater  goby  .source 
]K)pulation.s.  thereby  siqijiorting  gene 
flow  and  metapojinlation  dynamics 
within  the  Creater  Bay  Recovery  Unit. 

On  an  intermittent  liasis,  .SM-4 
])os.se.sse.s  a  sandbar  across  the  mouth  of 
the  lagoon  or  estuary  during  tin;  late 
s|)ring.  summer,  and  fall  that  closes  or 
jiarlially  clo.ses  the  lagoon  or  estuary, 
and  thereby  jirovides  relatively  .stable 
conditions'lPCE  Ic).  PCE  la  and  Hi 
occur  throughout  the  unit,  although 
their  precise  location  during  any 
])articular  linn;  period  may  change  in 
resjionse  to  seasonal  fluctuations  in 
jirecipitation  and  tidal  inundation.  The 
physical  or  biological  features  es.sential 
to  the  conservation  of  the  species  in  this 
unit  may  recpiire  special  management 
c:on.siderations  or  ])rotection  to  address 
threats  de.scrihed  in  Table  2.  Please  see 
Spooiol  Monogomont  (Jonsidorotions  or 
Proioction  section  of  this  ride  for  a 
discussion  of  the  tlireats  to  tidewater 
goby  liahitat  and  jiotential  management 
considerations. 

SC-l:  WoddoII  (hook 

.SC-1  consi.sts  of  75  ac  (30  ha).  This 
unit  is  located  in  Santa  Cruz  County, 
ajiiiroximately  18  mi  (29  km)  northwest 
of  the  city  of  .Santa  Cruz.  The  unit 
consists  of  39  ac  (18  ha)  of  .State;  lands 
and  38  ac  (14  ha)  of  jirivate  lands.  .S(]- 
1  is  located  approximately  5.0  mi  (8.0 
km)  north  of  the  .Scott  Cn;ek  (.S(]-2). 
which  is  also  the  neare.st  extant 
.snl)])0])ulalion.  This  unit  is  at  the 
northern  extent  of  this  metapojiulation 
as  de.scrihed  in  the  Recovery  Plan. 
Tidewater  gobies  were  present  in  low 
numh(;r.s  in  1991  through  1998,  hut  were 
not  detected  during  surveys  from  1997 
to  2000  (Service  2005a.  p.'C-12). 
Tid(;water  gobies  were  again  detect (;d 
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Jlm  ing  survovs  in  Auo.Kst  2012 

(Ki.sUihictor,  in  lift.  2012) 

.S(:-l  wa.s  oooupiod  by  t  ulowafar  goby 
j  '  l<«ting.  Tbi.s  .nut  provido. 

for  tKl.m-alor  gobies  dispcrsinJ 

n.m  Sc..„„  c:,,ok  (S(:-2),  which  .nav^ 

servo  to  (locroas(,  tlu,  ri.sk  of  extirpation 
II  IS  motapopnlaiion  tbrongb 
■slochastu:  events.  Tbi.s  nnit  allows  for 
‘^"””‘>‘'t>v.tybetwee,Hiclewatergobv 

•‘'Oiirce  popnlation.s.  and  tber(;b\'  ‘ 
Mipjiorl.s  geiie  flow  and  metajjopnlation 

On  an  interniitteni  basis  S( -i 

!he  hor  "  of 

•  <igoon  oi  estnarv  during  the  late 

I J!  j)rovides  relatively  stable 
ooiubt.ons  (PCE  ic).  PCElaandlb 
ot.uir  thronghont  the  nnit,  although 
>0  rpreci.se  location  (lining  any 

p<ntu.iilar  time  jieriod  may  change  in 

ni.spon.se  to  seasonal  fluctuation.^ 
proeipitation  and  tidal  inundation  The 

;;X'"l"'’bi"'ogic.lfe.tur(ise^enl;::i 

the  (.onservation  of  the  siiecies  in  this 
un.tnjavrec, Hire  special  luanaglim^lit 

II m^s'df  "'T  »o  address 

in.aks  described  in  Table  2.  Plea.se  .s(>e 

Pml  '"  -  C'onshhrations  or  ' 

hotection  section  of  this  rule  for  a  ' 

'‘fufsionofthethniatstoticlewati^r 

holiy  Iiahitat  and  jxjtential  management  ' 
ooiisiderations.  rtgeim.nt  ^ 


olo.s(«  the  lagoon  or  estuary,  aud  thendiv 

1  ECE  la  and  11,  occur 
tliioughout  the  unit,  although  their 
imK.i.se  location  during  any  particnl  ir 

■uni  hTd^  Proeipitation 

<iu(l  tidal  inundation. 


S(:-2:  Scan  Crook 

.SC-2  con.si.st.s  of  74  ac  (:io  ha)  This 

'■”^'^sl(,(.ate(l  in  Santa  cluz  Conilt^^^^^ 

H|)proximately  11.8  ,„i  (ip  p  .  ■  ' 

northwest  of  the  Cit  y  of  Santa  Cruz  The 
nuit  consists  of  (ip  ;,c  (27  ha)  of  State 

(1  ha)  ol  j,riyate  lands.  SC-2  is 

Uad(  ell  Creek  (SC-1),  and  is  .sei,arated 

0(runLTll’,‘'I('‘'“  aroii 

s Mm,  i  ’  linn,  of 

on  ni',,M  '  "rronllv 

o(.(,upied  T  Ins  unit  is  e.s.sential  for  the ' 

™n.seryation  of  the  .species  hecau.i  it 

pi  ovules  habitat  for  the  sjiecios,  allows 

J>r  oonniududty  hetwium  ticlenvatcir  oohy 
.‘>our(;e  populations  from  nearby  iinhs 

«opport.sgene  flow,  and  provides  id 

clSd  p"''' a""  tlio 

Al  Kocovery  Unit. 

Although  SC-2  is  outside  the 
goographical  area  occupied  at  the  time 

oil^stuig.hdc,e.spo.s,s(isthePCTUlmr 

.;’iipi)ort,s  tidewater  goby.  On  an 
oi  orniittent  basis,  SC-2  po.s.se.s.ses  a 
sandhar  across  the  mouth  of  the  lagoon 
Ol  estuary  during  the  late  sprintj  ^ 

.sninnn, r.  and  fall  that  cl(,.s(,.s  or  partially 


•S’C-.-y.-  Laguna  Crook 

oil  „„^r-^‘^"'fi«l«'>i;^«ac(ll  ha).  This 

the!  nu s of 
(.(,kn, )»,,,, II,  II,, 

'  ii'm, l>“l>''l“lio„  l„ 
ludod  ;  .  from  the 

nearest  extant  .suhjiopulation  to  the 

•it  dwrd  'tv  tnhnvater  goby 

a  he  time  ol  lusting.  The  tidewater "ohy 
.snlipo,, Illation  in  this  unit  is  likely  a 

1  population  and  is.  therefore. 

I  nn})oitant  fur  maintaining 

i,s  jnetapopnlation  dynamics.  This  critic  il 
habitat  unit  jirovide.s  habitat  fora 
tidewater  goby  jiopniation  that  is 

Cii  an  iut(,rmittent  ha.sis  SC-'i 
po.s.se.s.se.s  a  .sandbar  across  the  mouth  of  ^ 
n.  lagoon  or  estuary  during  the  late  ' 

and  hen, by  iirovides  relatively  stable 

"■^>'»''fV^n.s(P(:Elc).PCElaandlh 

oocur  throughout  the  unit,  althouoh  c 

P7H:i.selc,c:aticm  (luring  any  "  " 

particular  time  jjeriod  may  change  in  [' 
I  (..spouse  to  seasonal  nuctuation.s  in  r 
preeipitation  and  tidal  inundation.  The 
physical  or  biological  features  e.s.sential 
fo  the  comservation  of  the  .sp(,cios  in  this 
unit  inay  reijuire  special  iumiag(,ment  ‘ 

thnnu  d '^'"T  ‘T  «‘'‘iro.s.s  at 

tin (.ats  de.scnhed  m  Table  2.  Please  sin* 

I  wtoction  .section  of  this  rule  for  a  ^ 

(li.scussion  of  the  threats  to  tidewatm- 
guhy  habitat  and  potential  management 
uou.siderations.  h»niem  ( 


IfV  .south,  Lombardi  Cr(,ek  (not  desiun-itfal 

'‘‘’sc^d  w  «.7  mi  {C2  kin) 

•It  duTi  'tv  tidewater  goby 

;  f  t'n  t me  of  lusting.  The  tidewater  eol  'y 
1  opu  ation  Ill  this  unit  is  likely  a  source 
population  and  is.  therefore,  in,  oh  ^ 

for  maintaining  nietapopnlation 

‘lynainic.s  This  critical  habitat  unit 
provides  habitat  fora  ti(lewat(,r goby 
is  important  to  the' 

-n|seryiPion(,fone(.ftbeg(,n(,tically 

St  lu.t  recoy(,ry  units  as  described  in 

•  P  n  72rin7  I'*'""  oA  2001 , 

’  f '■  ‘  Vfcl  '  '"pother  with  Laguna 
(•rook  (.St:-.))  ,.,,l,on„rlh.  Iwin" 

On  an  intermittent  basis  SC-4 
pas.se.s.se.s  a  sandbar  acro.ss  the  mouth  of 
the  lagoon  or  estuary  during  the  late 

•spring  snmmiir.  and  fall  t'la^cl(,se^^^^^^^^ 

1  c  tiall\  clo.ses  the  lagoon  or  estuary 
and  hereby  provides  relatively  stable 
"■""‘'**'oo-s  (PCE  ic).  PCElaandll, 

(j(.(.i.r  throughout  the  unit,  although 
f^o  r  precuse  location  during  any 
partK.ular  time  j,eriod  may  change  in 
H  sponse  to  sea.sonal  fluctuations  in 
Proeipitation  and  tidal  inundation  The 

P’lhocoiuservation  uf  the  .species  in  this 
niiit  may  rexjnire  special  manag(,ni(,nt  ‘ 

In  address 

hoU  c  Uon  section  of  this  rule  for  a 
‘h.sciission  of  the  threats  to  tidewater 
goby  liabitat  and  jiotential  manageimmt 
(■onsiderations.  h'-'m.nt 


.‘>C-4.-  Baldwin  Crook 

.SC-4  con.si.st.s  of  27  ac  (1 1  ha).  This 
nnit  us  located  m  Santa  Cruz  County 
.ipp.nxmi,.|„|y  (i  ,„i  (<1.7 

'  A  f-ruz.  I'Ik,  n„it  con.si.st.s 

2"  mi ‘IV’i  ‘‘‘"i  "- 
(SC  '  1  Creek 

.1).  and  us  separated  from  the 
nearest  extant  siibpopnlation  to  the 


BC-5:  Mooro  Crook 

.SC-5  con.si.st.s  of  1.5  ac  (ti  ha).  This 
nnit  us  located  in  Santa  Cruz  County 

tin.  Citx  of  Santa  (,ruz.  The  unit  consists 
(-ntnely  of  Federal  lands.  SC-5  is 

CW of  Paldwin 
i.rcck.  S(.-5  us  sejiarated  from  the 

irntTV'"'''''"*  ‘"y''P“P”''‘lion  to  the 
1  Lagoon  (not  designated 

as  crmcal  habitat),  by  0.5  mi  (0.8  km) 

•It  dm  r  f  ;'‘-“PL-‘'  'tv  tifhnvatergoby 
a  Ik-  t line  of  bsting.  Maintaining  tlds  ' 
n  It  will  reduce  the  chance  of  losing  the 
fidmvater  goby  within  the  Creator  Bay  ' 

Area  Recovery  Unit,  and  help  coii.siM  ve 

genetic  diversity  within  the  .species 
Cn  an  intermittent  basis.  SC-5 
lH).s.s(,.s.se,s  a  sandbar  across’thi*  mouth  of 
the  lagoon  or  e.stuary  (hiring  the  late 

|d|nng.sunnn(,r.  and  fall  that  chisi^sm 

Ikirt  ally  cln.ses  the  lagoon  or  e.stuary. 

•md  hereby  j)ro\’id(,.s  relatively  stable 
"■""‘'"'»"MPCE  ic).  PCElaandll, 

ou.ui  Ihnnighout  the  unit,  altlmngh 
I'^on;  precuse  l(,cati(,n  during  any 

PcirlK.ular  tune  period  may  change  in 

re.spon,seto.sea.s(,nalfh,ctnati(,n.Jin 

piei.ipitation  and  tidal  inundation.  The 
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pliysical  or  l)iologi(:al  features  essential 
to  the  conservation  of  the  s|)ecies  in  this 
unit  may  nupiire  special  management 
considerations  or  protection  to  address 
threats  described  in  'I'ahle  2.  Please;  see 
SptH:ial  M(in(io(;iiwnt  (kmsidarations  or 
Protoction  section  of  this  ride  for  a 
discussion  of  the  threats  to  tidewater 
goby  habitat  and  potential  management 
considerations. 

(hreoron  higoon 

consists  of  28  ac  (1 1  ha).  This 
unit  is  located  in  Santa  (irnz  County, 
aj)j)roximately  3  mi  (4.8  km)  east  of  the 
City  of  Santa  Crnz.  This  unit  consists  of 
1  ac  (less  than  1  ha)  of  State  lands,  (i  ac 
(2  ha)  of  hH:al  lands,  and  21  ac  (8  ha) 
of  jirivate  lands.  S('-(i  is  located  4.0  mi 
(8.4  km)  south  of  Moore  (Teek  (S(]-5), 
and  the  unit  is  sejiarated  from  the 
nearest  extant  .su))|)opnlation  to  the 
.south,  in  Moran  Lake  (not  designated  as 
critical  habitat),  by  0.7  mi  (1.1  km). 

S(;-()  was  occupied  by  tidewater  gohv 
at  the  time  of  listing.  'I'he  tidewater  gohv 
snl)po|)nlation  in  this  unit  is  likelv  a 
source  population  and  is.  therefore. 
im])ortant  for  maintaining 
metapopnlation  dynamics.  This  critical 
habitat  unit  provides  habitat  for  a 
tidewater  gohv  jiopnlation  that  is 
im])ortant  to  the  conservation  of  one  of 
the  genetically  distinct  recovery  units  as 
de.scrihed  in  the  Recovery  Plan  (Dawson 
ot  (il.  2001 .  p.  1 1 72).  Maintaining  this 
unit  will  reduce  the  chance  of  losing  the 
tidewater  goby  within  the  Creater  Hav 
Area  Recovery  Unit,  and  help  conserve 
g(;netic  diversity  within  the  species. 

On  an  intermittent  basis.  SC-(j 
possesses  a  sandbar  across  the  month  of 
the  lagoon  or  estuary  during  the  late 
sjiring.  Slimmer,  and  fall  that  clo.ses  or 
partially  iloses  the  lagoon  or  estnarv. 
and  thereby  provides  relativelv  stable 
conditions  (PCE  Ic).  P(]E  la  and  lb 
occur  thronghont  the  unit,  although 
their  precise  location  during  anv 
])articnlar  time  jieriod  may  change  in 
response  to  sea.sonal  flnctnations  in 
preci])itation  and  tidal  inundation.  The 
physical  or  biological  features  e.ssential 
to  the  conservation  of  the  .s|)ecie.s  in  this 
unit  may  reipiire  special  management 
considerations  or  jirotection  to  addre.ss 
threats  described  in  Table  2.  Please  see 
Spocial  Monagonwnl  (kmsidoralions  or 
Protection  section  of  this  rule  for  a 
discussion  of  the  threats  to  tidewater 
gohv  habitat  and  jjotential  management 
considerations. 

.S’C-7;  Apt  os  Creek 

S(:-7  consists  of  ac  (4  ha).  This  unit 
is  located  in  Santa  Urnz  (Ynmtv. 
aj)|)roximately  ()..'j  mi  (0.8  km) 
southwest  of  the  Uity  of  Ajitos.  The  unit 
consists  entirely  of  State  lands.  S(i-7  is 


locat(;d  4.1  mi  (0.0  km)  iiasl  of  Uorcoran 
Lagoon  (SU-ti),  and  is  .separated  from 
the  nearest  extant  .snl)])0|)nlation  to  the 
north.  Moran  Lake  (not  designatiid  as 
critical  habitat),  by  4.2  mi  (0.7.'i  km). 

S(;-7  was  occupied  by  tidewater  gohv 
at  the  time  of  li.sting.  The  tidewater  gohv 
population  in  SC-7  is  likely  a  source 
population,  which  is  ini])ortant  in 
maintaining  metapojnilation  dynamics, 
and  hence  the  long-term  viability,  of  tin; 
Creater  Hay  Area  Recoverv  Unit. 

On  an  intermittent  basis,  S('-7 
po.sse.sses  a  sandbar  across  the  month  of 
the  lagoon  or  estnarv  during  thi;  late 
s])ring.  Slimmer,  and  fall  that  clo.ses  or 
partially  clo.ses  the  lagoon  or  estnarv, 
and  thereby  provides  relativelv  stahli; 
conditions  (PCE  Ic).  PCE  la  and  lb 
occur  throughout  the  unit,  although 
their  preci.se  location  during  anv 
liarticular  time  period  may  change  in 
response  to  seasonal  fluctuations  in 
])reci))itation  and  tidal  inundation.  The 
jihysical  or  biological  features  es.sential 
to  the  conservation  of  the  sjiecies  in  this 
unit  may  re(|uire  special  management 
considerations  or  protection  to  addre.ss 
threats  dii.scrihed  in  Table  2.  Pli;ase  see 
Special  Manageinent  Considerations  or 
]^rot(u:tion  .section  of  this  ride  for  a 
discn.ssion  of  the  threats  to  tidewat(;r 
goby  habitat  and  potential  management 
considerations. 

SC-ti:  Pajaro  Itiver 

SC;-8  consists  of  21.^)  ac  (87  ha).  This 
unit  is  located  in  Santa  (irnz  (knmtv, 
a])])roximately  ,1  mi  (8  km)  southwest  of 
the  C,ity  of  VVat.sonville.  The  unit 
consi.sts  of  l.'j8  ac  (04  ha)  of  State  lands, 
11  ac  (4  ha)  of  local  lands,  and  40  ac  (19 
ha)  of  private  lands.  SC-8  is  located  9.7 
mi  (l.'l.O  km)  .south  of  A])tos  Creek  (SC- 
7),  and  is  sejiarated  from  the  nearest 
extant  snhpopnlation  to  the  south,  in 
Hennett  Slough  (MN-l),  by  3.0  mi  (4.7 
km). 

S(]-8  was  occupied  by  tidewater  gohv 
at  the  time  of  li.sting.  Maintaining  this 
unit  will  reduce  the  chance  of  losing  the 
tidewater  gohv  within  the  Creater  Hay 
Area  Recovery  Unit,  and  helj)  con.serve 
genetic  diversity  within  the  species. 

On  an  intermittent  basis,  SC-8 
jio.sses.ses  a  .sandbar  across  the  month  of 
the  lagoon  or  estnarv  during  the  late 
spring.  Slimmer,  and  fall  that  clo.ses  or 
jiartially  clo.ses  the  lagoon  or  estnarv. 
and  thereby  provides  relativelv  stable 
conditions  (P(3i  Ic).  PC1-]  la  and  lb 
occur  tbronghont  the  unit,  although 
their  jirecise  location  during  any 
particular  time  period  may  change  in 
respon.se  to  seasonal  llnctnations  in 
preci])itation  and  tidal  inundation.  The 
physical  or  biological  features  e.ssential 
to  the  conservation  of  the  species  in  this 
unit  may  reiinire  sjiecial  management 


considerations  or  protection  to  address 
threats  describiid  in  Table  2.  Please  see 
Special  Management  Considerations  or 
Protection  section  of  this  rule  for  a 
discussion  of  the  threats  to  tidewater 
goby  habitat  and  |)()tential  managianent 
considerations. 

MN-I :  Bennett  Sloagh 

MN-l  consists  of  l(j7  ac  (08  ba).  This 
unit  is  located  in  Monterey  (ioimtv, 
approximately  3.7  mi  ((>  km)  northwest 
of  the  Town  of  Ciastroville.  'Phis  unit 
consists  of  108  ac  (44  ha)  of  State  lands, 

.'j  ac  (2  ha)  of  local  lands,  and  54  ac  (22 
ha)  of  ])rivate  lands.  MN-l  is  located  4.1 
mi  (0.0  km)  south  of  the  Pajaro  River 
(SC-8),  and  is  sejiaratiid  from  the 
nearest  extant  siibjiopnlation  to  the 
south,  Moro  Cojo  Slough  (not 
designated  as  critical  habitat),  by  1.3  mi 
(2.1  km). 

MN-l  was  occupied  bv  tidewater 
goby  at  the  time  of  li.sting.  'I’he  tidewater 
goby  ]K)pnlation  in  this  unit  is  likely  a 
source  population  and  is.  therefore, 
important  for  maintaining 
meta])()pnlation  dynamics.  This  critical 
habitat  unit  jirovides  habitat  for  a 
tidewater  goby  po])nlation  that  is 
important  to  the  conservation  of  one  of 
the  genetically  distinct  recoviirv  units  as 
described  in  the  Recovery  Plan  (Dawson 
et  al.  2001,  p.  1172),  and  maintaining  it 
will  reduce  the  chance  of  losing  the 
tidewater  goby  within  the  (heater  Hay 
Area  Recovery  Unit,  and  help  con.serve 
genetic  diversity  within  the  species. 

P(iE  Ic  (a  sandbar(s)  across  the  mouth 
of  lagoon  or  estnarv)  is  not  likely  to 
occur  within  this  unit  because  it  has  a 
navigable,  dredged  channel  with  a 
permanent  open  connection  to  the 
ocean  that  is  maintained  on  a  regnlar 
liasis.  However.  P(]E  la  and  lb  occur 
thronghont  the  unit,  although  their 
precise  location  during  any  particular 
time  period  may  change  in  resjionse  to 
.seasonal  iluctuations  in  preeijiitation 
and  tidal  inundation.  The  jihysical  or 
biological  features  es.sential  to  the 
conservation  of  the  sjiecies  in  this  unit 
may  reijiiire  sjiecial  management 
considerations  or  jirotection  to  addre.ss 
threats  describiid  in  'I'ahle  2.  Pleasi;  see 
Special  Management  Considerations  or 
Protection  section  of  this  ride  for  a 
discussion  of  the  threats  to  tidewater 
goby  habitat  and  jiotiintial  management 
considerations. 

MN-2:  Salinas  River 

MN-2  consists  of  400  ac  (189  ha). 

'Phis  unit  is  locatiid  in  Monteriiy  (ionntv, 
ajijiroximately  7.5  mi  (12  km)  north  of 
the  (aty  of  Seaside.  'Phe  unit  consists  of 
Itt.'i  ac  (79  ha)  of  Federal  lands,  33  ac 
(13  ha)  of  State  lands.  1  ac  (le.ss  than  1 
ha)  of  local  lands,  and  237  ac  (90  ha)  of 
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mi  f«n  I '•"  4.0 

niliUMN-’r"''’'^^ 

•lii.s  unit  is  outsido  llu!  gcoyniDhic-.l 
"foa  oncupind  In.  ,|,„  W','/,™, 

■f'  ino  <111(1  is  not  considurud  to  h(. 
uimmtly  occupiud;  howovur,  this  unit 

nut 

niHl  2004  (Survicu  200r,;i.  p.  C-ip)  'Ph,\ 
nmt  IS  idunidiud  in  tlm  Rucovurv  Idem 
‘•.s  4  potuntial  rcintruduction  sit('!  This 
nut  woul(  provido  liahifal  for  tichnvatur 
Rohy  that  disporsu  from  Bumiott  Slomdi 
;<  M<,,.n  nSI,,„„,n,n, Inn. 

c  ml  moans  or  by  rointroduction 
uhu.h  may  servo  to  decrease  the  risk  of 

onou^h  stocluistic  events.  'I'his  unit  will 

h  ^  oohy  source  iiopulations.  and 

n-  ol)y  support  gone  flow  and 

dSr'n  "r  within  the 

nodtci  Bay  Area  Recoverv  Unit.  Lastlv 

Ins  umt  IS  one  of  onlv  three  locations’  ’ 

ndcuati.r  goby  and  is  one  of  the  two 

'''-■‘'•'■'I",'  in  liu,  Kc,:,n.„rv  Pirn.  i 

limefore,  tins  unit  is  e.speciallv  ■ 

the  mei'”*  viahilitv  of  i 

Although  MN-2  is  out.side  the  [ 

Hnographical  area  occupied  at  the  time 
listing  It  (loos  po,s.se,ss  the  PC.'E  that  ’ 
«npport  tidewater  oohv  On 
""  >';/'>'’>nittent  basis.  MN-2  j)ossesV(>s  ’’ 

sandbar  across  the  mouth  of  Ihe  lagofin' 

nio.stuary  during  the  late  .sjiring 

(  Insi.s  the  lagoon  or  estuarv.  and  tlierehv 

pn,viesrd^Aolystahhi(:(in(htim^^^ 

I  icj.  I  (,E  la  and  Ih  occur 

‘Inoughout  the  unit,  although  their  : 

ilni-ing  nnv  |Mrli,:uli,r  .SI 

S  P.  A, 


>ncause  it  provides  habitat  to  nearhv 
nnts  and  is  identified  in  the  Recovi'^rv 
Ian  as  a  potential  introduction  site'  uid 

^l^^.,.di,md,,,g,,|,vnK*,p,,pu|,M 

Ibis  unit  will  jirovide  habitat  for 
liclewatergohy  that  disjierse  from 

I  nic  sp(.(.ios,  which  may  serve  to 

I  herefore.  this  unit  is  esjieciallv 
important  for  ensuring  the  viahilitv  of 
1-  inctapopulation  hecau.se  if  the' 
Mil)p<)pulation  within  the  Arrovo  (1(. 

(Corral  ‘"i.t  (SEO-2)  is  extirpaUnl  the 
miBie  metaiiopulation  would  he  lost' 
Although  <SLO-i  isouhsidethe 
gi.ograjihical  area  occupied  at  the  time 

il<ii,,s  passes  ||„,  |.,  II,,, I  'I,, 

1  •‘’I'PJinrt  tidewater  gohv  SI  0-i 
pi)s.se.sses  a  .sandbar  across  the  mouth  of  I 
-  •igoon  or  estuary  during  the  late  l 

n  n-H-di  *'•'!  »li-^f  doses  or  c 

I  u(,hy  provides  relatively  stable 
™''‘'’''»wsaT:E  l(:).P(;i;;i,,,„,, 

oa:.n  thr(nigh()utth(Mnnt.ahh(.u  >1,  d 

''»"!'l7^''«<ilcK.ati(,n  (luring  any  " 
paiticular  tune  jieriod  may  change  in 

'‘>dionseto.s(ias(malflu(.tuationsin  li 

Pm:ipitation  and  tidal  inundation.  h, 


flndagoon  or  estuary  during  the  late 
spring,  summer,  and  fall  tint  el<ic< 

and  thereby  jirovides  relatively  stable 
(PC:i:  U:).  PCE  la  ami  ill 
occur  throughout  the  unit,  althouel, 
preci.se  location  during  any 
paitu  ular  tune  jieriod  may  change  in 
rcvsiKinse  to  sea.sonal  fluctuations  in 

inundation.  The 
Vh(  (’rt”o'"gi(^alf(iatiir(i.s(i.s,sential 
‘d  ie  con.servation  of  the  .speems  in  th N 
^■dnayrei, (lire  special  managemmi, 

thnnts  dr""r  ‘ T .'"’"“'d'""  to^address 
tlin.a^s  described  in  Table  2.  Please  see 

/Cer//  ^  Considf^rntions  or 

ponsilit\';:,;r' '’“'“''“'np- 


SLO-l:  Arroyo  do  la  Cruz 
SLO-]  consi.sts  of  ac  fn  h  i)  Tln<. 

;;PAi»liKinl«,lin,Si,nL.,iVol.il“V''' 

>.i)un,y.  apjiriixiniiili.lv  8.1)  mi  |1  'i  n  k„,i 
iioi'tinvns.,  ,1)  ,Sm,  .i.,,,,',":" 

,,\7«  ,ref  r  /’ "C‘^'ppaan,ix 

.11  (I  8 .1,  (,)  h„)  |,„„|^  ..j 

.  ‘•dnoated  apjnoximately  2.0  mi  h  2 

■X  m,7  ' I  "'""“'IP'll 

(.xtant  suhjiopulation. 

Ins  unit  is  outside  the  geogranhie  d 

nroacKicupied  by  the  specL  m  tlmli';;  e 

ot  listing  and  is  not  known  to  he 

1.  Z;  ,  "’“"-il.-,  far  II, i., 

fo7'  l„.  ">'»  "nil  i.s  u.x,,„„|i„| 


SL()-2:  Arroyo  do]  Corral 

‘SIiO-2  consists  of  .5  ac  (;i  ha).  This 

y  (:miidv"‘“’‘'  ' 

\ .  apjnoximately  0  mi  (9  7 

northwest  of  <San  Simeon.  The  unit 

rwS<:"i"^^^fV^-‘'"dteh:lan(l 

scjiaratei  from  the  nearest  extant 

SI  n-7  ^  bin). 

lisHiie  7  0  r  "‘-ddnc'd  at  the  time  of 

‘  ng.  7  he  tidewater  goby 
■suhjmjmlation  in  this  unit  islikidya 
«nnrce  population  and  is.  thereto  . 
"”Porfant  for  maintaining 
'"dnpoin.lation  dynamics.  This  critie  d 

"nil  Prnvi, Ins  In, I, iinip.^ 

tidewater  goby  suhjiojmlatioii  that  is 
;"’J»”'^‘'\dothe(:(,li,s(U,tion(,f(m^^ 
•‘>«nn(it.(.,lly(li,nnctr(i(:cnairyun;t".s 

idowater  goby  within  the  Central  (V  st 

Rcndic  (livorsity  within  the. s, nicies 
On  an  intermittent  basis  SI  O-2 
posse,s.se.s  a  .sandbar  across  the  mouth  of 


«  SL()-.7  consi.sts  of  .5  ac  (.7  ha)  Thi« 

Om  nt\ .  ajijiroxnnately  2  mi  (.7.2  km) 
noithwest  ot  San  Simeon.  Tin*  unit 

4"o  I'k  1  '“"l  ’  1'“'*  i"■i'•|"<l  lillKls. 

Mijiaratei  troni  the  nearest  extant 
•snhjiopulation  to  the  .south,  in  Arroyo 

h'lhit'n* ‘Ic.signated  as  critical 
i  M  k  b''  tt  ri  mi  (0.8  km). 

hsiin  'bn  time  of 

ding,  fins  unit  allows  for  connectivity 
'"^''''f'dulewater  goby  source  '  ■ 

3''i"ti;>nd  an(l  th(ir(i'hy  .sii, .s  g(ine 

"iflnii  the  (,entral  Coast  Recoyery  Unit 
On  an  intermittent  basis.  SEU-A 

the "  """‘'bni-  across  the  mouth  of 
'  a„oon  or  estuary  during  the  late 
•spring  summer,  ami  fall  that  closes  or 

^^;;f-'d-ln.sosthehig(nmor(i.stua^^^ 

and  hereby  jiroyidi^s  relatively  stable 
‘^‘^‘‘btions  (PCE  ic).  PCElaand  lh 
;;‘i;.'  throngho,itthe  unit,  although 
'bnn  pnici.se  location  during  any 

paitu.ular  tune  jKiriod  may  change  in 
nisjion.se  to  sea.sonal  fluctuations  in 
iS^^^  'blal  inundation.  The 

,  •  ■’’‘•''I  nr  biological  features  e.ssential 
to  the  conservation  of  the  ,sj)eci(.s  in  this 

|Onsi(lerations  or  jirotection  to  ad(lr(>.s.s 

)l  ,  I  Comidorations  or 

Oo/ec/mu  suction  of  this  rule  for  a 
discussion  ofthe  threats  to  ti(l(iwat(>r 
goby  habitat  and  imtential  management 
considerations.  '■gcuicm 

‘S’AO-4;  Littio  Pico  Crook 

SEO-4  consists  of  9  ac  (4  ha)  This 
■nil  IX  loan, 1,1  in  ,S„„  l.ni.s  OliZ, 

<0(111  \.  ajijiroximately  8.7  mj  (lo  jvuii 
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unit  consists  of  2  ac  (1  ha)  of  .State  lands 
and  7  ac  (3  ha)  of  jjiivate  lands.  .SLO- 
4  is  located  3.7  ini  (.5.0  kin)  south  of  Oak 
Knoll  Oeek  (.SL()-3).  The  unit  is 
sej)arated  from  the  nearest  extant 
suh|)o))nlation  to  the  north,  in  Oroken 
bridge  Creek  (not  designated  as  critical 
hahitat).  l)y  1.4  mi  (2.2  km). 

.SL()-4  was  occupied  at  the  time  of 
listing.  The  tidewater  gohv 
snh|)opnlation  in  .SLO-4  is  likely  a 
.sonn;e  ])opnlation.  which  is  im])ortant 
in  maintaining  metapopulation 
dynamics,  and  hence  the  long-term 
viability,  of  thef'entral  C'oast  Recovery 
Unit. 

On  an  intermittent  basis.  SLO-4 
possesses  a  sandbar  across  the  month  of 
the  lagoon  or  estuary  during  the  late 
spring,  summer,  and  fall  that  closes  or 
partially  clo.ses  the  lagoon  or  e.slnary. 
and  thereby  provides  relatively  stable 
conditions  (IT'.E  Ic).  PCE  la  and  ih 
occur  thronghout  the  unit,  although 
their  precise  location  during  any 
particular  time  jieriod  mav  tdiange  in 
respon.se  to  seasonal  fluctuations  in 
])recipitation  and  tidal  inundation.  The 
physical  or  biological  features  e.ssential 
to  the  conservation  of  the  species  in  this 
unit  may  recpiire  special  management 
considerations  or  protection  to  address 
threats  described  in  Table  2.  Please  see 
Spociul  Mana^anuiiit  (Jonsidcralions  or 
Proioi  iion  section  of  this  rule  for  a 
discussion  of  the  threats  to  tidewater 
goby  hahitat  and  potential  management 
considerations. 

SLO-.l:  Son  Simoon  Crook 

.SL()-.5  consists  of  17  ac  (7  ha).  I'his 
unit  is  located  in  .San  Luis  Ohisjio 
County,  approximately  3.3  mi  (.5.3  km) 
northwest  of  the  Town  of  C^ambria.  The 
unit  consists  entirely  of  State  lands. 
.SLO-5  is  located  3.8  mi  (ti.l  km)  south 
of  Little  Pico  (Teek  (.SLO-4).  and  is 
sejiarated  from  the  nearest  extant 
sul)po])nlatiun  to  the  .south,  in  .Santa 
Rosa  fTeek  (not  designated  as  critical 
hahitat).  by  2.8  mi  (4.2  km). 

.SL()-5  was  occupied  at  the  time  of 
listing.  'I’he  tidewater  gohv 
suhpopulation  in  SLO-5  is  likely  a 
.source  population,  which  is  important 
in  maintaining  meta])opnlation 
dynamics,  and  hence  the  long-term 
viability,  of  the  Central  Coast  Recoverv 
Unit. 

On  an  intermittent  basis.  .SLO-5 
possesses  a  sandbar  across  the  mouth  of 
the  lagoon  or  estuary  during  the  late 
.spring.  Slimmer,  and  fall  that  closes  or 
partially  clo.ses  the  lagoon  or  e.stuarv, 
and  thereby  jirovides  relatively  .stable 
conditions  (PCE  Ic).  PC'.E  la  and  lb 
occur  thronghout  the  unit,  although 
their  jirecise  location  during  anv 
jiarticnlar  time  jieriod  may  change  in 


respon.se  to  seasonal  tlnctnations  in 
|)reci])itation  and  tidal  inundation.  The 
physical  or  biological  features  e.ssential 
to  the  conservation  of  the  species  in  this 
unit  may  reipiire  special  management 
considerations  or  |)rotection  to  address 
threats  de.scribed  in  Table  2.  Please  see 
S})ooi(il  Mamo^onumt  Considorotions  or 
Protootion  .section  of  this  rule  fora 
discussion  of  the  threats  to  tidewater 
goby  hahitat  and  potential  management 
considerations. 

SLO-H:  Vilhi  Crook 

.SL()-(j  consists  of  15  ac  (7  ha).  This 
unit  is  located  in  ,San  Lnis  Obispo 
(anility,  apjiroximately  8.8  mi  (15.4  km) 
southeast  of  Cambria.  The  unit  consists 
of  14  ac  (8  ha)  of  .State  lands  and  1  ac 
(le.ss  than  1  ha)  of  private  lands.  SLO- 
8  is  located  12.3  mi  (It). 8  km)  south  of 
.San  .Simeon  Creek  (SL()-5).  and  is 
separated  from  the  nearest  extant 
subpopulation  to  the  south,  in  .San 
Ceronimo  Creek  (.SLO-7),  by  2.3  mi  (3.7 
km). 

.SL()-8  was  occupied  at  the  time  of 
listing.  I'he  tidewater  goby 
snbpopnlation  in  this  unit  is  likely  a 
source  ])opulation  and  is,  therefore, 
imiiortant  for  maintaining 
inetajKipnlation  dynamics.  This  critical 
hahitat  unit  |)rovide.s  habitat  fora 
tidewater  goby  snbpopnlation  that  is 
important  to  the  con.servation  of  one  of 
the  genetically  di.stinct  recovery  units  as 
de.scribed  in  the  Recovery  Plan  (Dawson 
of  (il.  2001 ,  p.  1 1 72).  Maintaining  this 
unit  will  reduce  the  chance  of  losing  the 
tidewater  goby  within  the  (Central  Coast 
Recoverv  Unit,  and  help  conserve 
genetic  diversity  within  the  species. 

On  an  intermittent  basis,  .SL()-8 
po.s.se.sses  a  .sandbar  across  the  month  of 
the  lagoon  or  e.stnary  during  the  late 
spring,  summer,  and  fall  that  clo.ses  or 
partially  clo.ses  the  lagoon  or  estuary, 
and  thereby  provides  relatively  .stable 
conditions  (PCE  Ic).  PCE  la  and  lb 
occur  throughout  the  unit,  although 
their  preci.se  location  during  any 
particular  time  period  may  change  in 
re.s]K)nse  to  .seasonal  fluctuations  in 
preci])itation  and  tidal  inundation.  The 
physical  or  biological  features  e.ssential 
to  the  con.servation  of  the  species  in  this 
unit  may  reijnire  sjiecial  management 
considerations  or  protection  to  address 
threats  described  in  Table  2.  Please  .see 
Spociol  Managomont  Considorotions  or 
Protootion  section  of  this  rule  fora 
discn.ssion  of  the  threats  to  tidewater 
goby  hahitat  and  ])otential  management 
considerations. 

SLO-7:  Son  Coroniino  Crook 

.SL()-7  consists  of  1  ac  (less  than  1 
ha).  This  unit  is  located  in  .San  Lnis 
Obispo  County,  apjiroximately  7.8  mi 


(12.2  km)  northwest  of  the  Town  of 
Mono  Bay,  and  ajiproximately  1.4  mi 
(2.5  km)  west  of  the  Town  of  Cayucos. 

The  unit  consists  entirely  of  .State  lands. 
.SLC)-7  is  located  2.3  mi  (3.7  km)  south 
of  Villa  (ireek  (.SL()-8).  and  is  separated 
from  the  nearest  extant  .suhj)0]nilation  to 
the  south,  in  Cayncos  Creek  (not 
designated  as  critical  hahitat),  by  1.5  mi 
(2.4  km). 

.SL()-7  was  occupied  at  the  time  of 
listing.  The  tidewater  goby 
snhjiojnilation  in  .SLO-7  is  likely  a 
.source  pojnilation.  which  is  important 
in  maintaining  metapojiulation 
dynamics,  and  hence  the  long-term 
viability,  of  the  Central  ('.oa.st  Recovery 
Unit. 

On  an  intermittent  basis,  .SLO-7 
posses.ses  a  sandbar  across  the  month  of 
the  lagoon  or  estuary  during  the  late 
sjiring.  summer,  and  fall  that  clo.ses  or 
partially  closes  the  lagoon  or  e.stnary, 
and  therebv  jirovides  relatively  .stable 
condition.s'(PCE  Ic).  PCE  la  and  ih 
occur  throughout  the  unit,  although 
their  precise  location  during  anv 
particular  time  ])eriod  may  change  in 
resjKmse  to  seasonal  fluctuations  in 
precipitation  and  tidal  inundation.  The 
physical  or  biological  features  essential 
to  the  con.servation  of  the  species  in  this 
unit  may  reipiire  special  management 
considerations  or  protection  to  address 
threats  described  in  Table  2.  Please  see 
Spooi(d  Monogoinont  Considorotions  or 
Protootion  section  of  this  rule  for  a 
discussion  of  the  threats  to  tidewater 
goby  hahitat  and  potential  management 
considerations. 

SL()-8:  Toro  Crook 

.SL()-8  consists  of  9  ac  (4  ha).  This 
unit  is  located  in  .San  Luis  OhisjK) 
(]ounty,  apjnoximately  2.3  mi  (3.7  km) 
south  of  the  Town  of  Cayucos.  The  unit 
consists  of  1  ac  (le.ss  than  1  ha)  of  .State 
lands  and  8  ac  (3  ha)  of  private  lands. 
.SLO-8  is  located  5  mi  (8.0  km)  south  of 
.San  Ceronimo  Creek  (.SLO-7),  and  is 
separated  from  the  nearest  extant 
siihpo]nilation  to  the  north,  in  Old 
Creek  (not  designated  as  critical 
hahitat),  by  1.8  mi  (2.9  km). 

.SLO-8  was  occupied  at  the  time  of 
listing.  Maintaining  this  unit  will 
reduce  the  chance  of  losing  the 
tidewater  goby  within  the  (Central  (kia.st 
Recovery  Unit,  and  help  conserve 
genetic  diversity  within  the  species.  On 
an  intermittent  basis,  .SLO-8  jiosse.sses  a 
sandbar  across  the  month  of  the  lagoon 
or  e.stnary  during  the  late  spring, 
summer,  and  fall  that  closes  or  partially 
closes  the  lagoon  or  estuary,  and  thereby 
jirovides  relatively  stable  conditions 
(P(]E  Ic).  PCE  la  and  ih  occur 
throughout  the  unit,  although  their 
])recise  location  during  any  particular 
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time  period  may  change  in  res])on.se  to 
seasonal  llnctuations  in  precipitation 
and  tidal  inundation.  The  physical  or 
biological  leatnres  ess(!ntial  to  the 
conservation  ol  the  si)eci(;s  in  this  unit 
may  r(!C|uire  special  management 
considerations  or  ])rotection  to  addr(!ss 
threats  descrihiKl  in  Table  2.  Please  see 
SpacidI  M(tn(i<’(;nu!nt  Considdiations  or 
Proioction  section  of  this  rule  for  a 
discussion  of  the  threats  to  tidewater 
goby  habitat  and  potential  managinnent 
considerations. 

SLO-f):  Los  Osos  Crook 

SLO-t)  consists  of  73  ac  (30  ha).  This 
unit  is  located  in  San  Luis  Obispo 
Oounty,  within  the  Town  of  Baywood. 
1'he  unit  consists  of  02  ac  (25  ha)  of 
State  lands,  1  ac  (less  than  1  ha)  of  local 
lands,  and  10  ac  (4  ha)  of  private  lands. 
The  unit  is  sejjarated  from  the  nearest 
extant  suhpopulation  to  the  north,  in 
Toro  ('re(!k  (SL()-8),  by  8.0  mi  (12.8 
km).  Tidewater  gobies  were  present 
during  surveys  in  2001  (Siu'vice  2005a. 
p.  0-21).  Prior  to  the  observations  in 
2001,  tidewat(;r  goby  had  not  hcnm  .seen 
here  since  1081  (Service  2005a,  p.  0- 
21). 

Therefore.  SL()-0  is  outside  the 
geographical  anxi  occupied  by  the 
species  at  the  time  of  listing  hut  is 
currently  occu])i(;d.  This  unit  is 
essential  for  the  con.servation  of  the; 
s])ecies  hecaii.se  it  jirovides  habitat  to 
nearby  units  and  is  identified  in  the 
Recovery  Plan  as  a  potential 
introduction  site,  and  could  provide 
habitat  for  maintaining  the  tidewater 
goby  metapojnilation  in  the  region. 
Maintaining  this  unit  will  also  reduce 
the  chance  of  losing  the  tidewater  gohv 
within  the  Central  Coast  Recovery  Unit. 

Although  SLQ-9  is  outside  the 
geographical  area  occujiied  at  the  time 
of  listing,  it  does  possess  the  PC^E  that 
is  needed  to  snjijiort  tidewater  gohv. 

PCE  Ic  (a  sandhar(.s)  across  the  mouth 
of  lagoon  or  estuary)  is  not  likely  to 
occur  within  this  unit  because  it  has  a 
navigable  channel  with  an  open 
connection  to  Mono  Bav,  which  is 
dredged  on  a  regular  basis.  However. 

PCE  la  and  lb  occur  throughout  the 
unit,  although  their  precise  location 
during  any  jiarticnlar  time  period  may 
change  in  response  to  seasonal 
fluctuations  in  precipitation  and  tidal 
inundation. 

SL()-1():  Son  Luis  Obispo  Crook 

SLO-IO  consists  of  31  ac  (12  ha).  This 
unit  is  lot:ated  in  San  Luis  Obispo 
County,  within  the  Town  of  Avila 
Beach.  The  unit  consists  of  3  ac  (1  ha) 
of  local  lands,  and  28  ac  (1 1  ha)  of 
jjrivate  lands.  The  unit  is  se))arated  from 
the  neare.st  extant  snhpopulation  to  the 


south,  in  Pisino  Creek  (SLO-11),  by  7.0 
mi  (11.2  km). 

SL()-1()  was  occupied  at  the  time  of 
listing.  The  tidewater  gohv 
siibpo]ndation  in  this  unit  is  likely  a 
source  po])nlation  and  is,  therefore, 
important  for  maintaining 
metapopidation  dynamics.  'This  critical 
habitat  unit  j)rovides  habitat  fora 
tidewater  goby  subi)opulation  that  is 
imi)ortant  to  the  con.servation  of  one  of 
the  genetically  di.stinct  recovery  units  as 
de.scribed  in  the  Recovery  Plan  (Dawson 
ol  ol.  2001,  p.  1172).  On  an  intermittent 
basis,  SLO-10  po.sse.sses  a  sandbar 
across  the  mouth  of  the  lagoon  or 
estuary  during  the  late  spring,  summer, 
and  fall  that  closes  or  partially  closes 
the  lagoon  or  e.stuary,  and  thereby 
])rovide.s  ndatively  stable  conditions 
(PCE  Ic).  PCE  la  and  lb  occur 
throughout  the  unit,  although  their 
precise  location  during  any  ])articular 
time  ])eriod  may  change  in  re.s])on.se  to 
seasonal  fluctuations  in  precipitation 
and  tidal  inundation.  The  j)hy.sical  or 
biological  features  essential  to  the 
con.servation  of  the  species  in  this  unit 
may  re(|uir(!  .s])(u:ial  managcmient 
considerations  or  protection  to  addre.ss 
threats  describcul  in  Table  2.  Please  see 
Spociol  Monogonioni  Considorotions  or 
Proloclion  section  of  this  rule  for  a 
discussion  of  the  threats  to  tidewater 
goby  habitat  and  ])otential  management 
consichaations. 

SLO-i  I:  Pisino  Crook 

SL(1-11  consists  of  20  ac  (0  ha).  This 
unit  is  located  in  San  Luis  Obispo 
County,  within  the  Town  of  Pisino 
Beach.  The  unit  consists  of  14  ac  (0  ha) 
of  State  lands,  1  ac  (less  than  1  ha)  of 
local  lands,  and  5  ac  (2  ha)  of  jirivate 
lands.  SLO-11  is  located  7  mi  (11.2  km) 
south  of  San  Luis  Obispo  Creek  (SLO- 
10).  The  unit  is  separated  from  the 
nearest  extant  subjiojiidation  to  the 
south,  iu  Arroyo  Crande  Creek  (not 
designated  as  critical  habitat),  by  2.0  mi 
(4.2  km). 

SLO-11  was  occupied  at  the  time  of 
listing.  The  tidewater  goby 
subpopulation  in  SLO-11  is  likely  a 
source  pojndation,  which  is  important 
in  maintaining  metapopulation 
dynamics,  and  hence  the  long-term 
viability,  of  the  Conce|)tion  Recovery 
Unit.  On  an  intermittent  basis,  ,SLO-Tl 
jiossesses  a  .sandbar  across  the  mouth  of 
the  lagoon  or  estuary  during  the  late 
s]n’ing,  summer,  and  fall  that  closes  or 
])artially  closes  the  lagoon  or  estuarv, 
and  thereby  provides  relatively  stable 
conditions  (PCE  Ic).  PCE  la  and  lb 
occur  throughout  the  unit,  although 
their  precise  location  during  any 
particular  time  jieriod  may  change  in 
resj)onse  to  seasonal  fluctuations  in 


jirecipitation  and  tidal  inundation.  The 
physical  or  biological  features  essential 
to  the  conservation  of  the  species  in  this 
unit  may  recpiire  sjiecial  management 
considerations  or  protection  to  address 
threats  de.scribed  in  Table  2.  Please  see 
Spociol  Mono<’oinonl  Considorotions  or 
Proloclion  section  of  this  rule  for  a 
discussion  of  the  threats  to  tidewater 
goby  habitat  and  iiotential  management 
considerations. 

SL()-12:  Oso  Floco  Loko 

SLO-12  consists  of  171  ac  (89  ha). 

This  unit  is  located  in  San  Luis  Obispo 
County,  ap})roximately  5  mi  (8.0  km) 
northwest  of  the  City  of  Santa  Maria. 

The  unit  consists  of  185  ac  (87  ha)  of 
State  lands  and  8  ac  (2  ha)  of  private 
lands.  'The  unit  is  sejiarated  from  the 
neare.st  extant  subpopulation  to  the 
south,  the  Santa  Maria  River  (SB-1),  bv 
4  mi  (8.4  km). 

This  unit  is  outside  the  geographical 
area  occupied  by  the  species  at  the  time 
of  listing  and  is  not  known  to  be 
currently  oci:u])ied.  anil  there  are  no 
historical  tidewater  goby  records  for  this 
location.  However,  this  unit  is  essential 
for  the  conservation  of  the  species 
because  it  provides  habitat  to  nearby 
units  and  is  identified  in  the  Recovery 
Plan  as  a  potential  introduction  site,  and 
could  provide  habitat  for  maintaining 
the  tidewater  goby  metapo|)ulation  in 
the  region.  This  unit  will  provide 
habitat  for  tidewater  gobv  that  disj)er.se 
from  Arrovo  Crande  Creek  and  the 
Santa  Maria  River,  either  through 
natural  means  or  by  introduction,  which 
may  serve  to  decrease  the  risk  of 
extii'jiation  of  this  metapopulation 
through  stochastic  events.  This  unit 
would  also  allow  for  conneclivity 
between  tidewater  goby  .source 
pojndations.  and  thereby  supports  gene 
flow  and  metapopulation  dynamics  in 
this  region.  Althougli  tidewater  goby 
may  be  pre.sently  jirecluded  from  this 
location  due  to  water  quality 
impairments,  the  California  Regional 
Water  Control  Board  is  currently 
working  with  the  Service  to  remedv 
these  imjiairments.  Therefore,  we 
anticipate  the  habitat  at  this  location 
will  be  suitable  for  tidewater  goby  in  the 
future  and  have  determined  that  this 
unit  is  e.ssential  for  the  con.servation  of 
the  sjjecies  as  de.scribed  above. 

Although  SLO-12  is  outside  the 
geographical  area  occupied  at  the  time 
of  listing  and  is  not  currently  occiqiied, 
it  does  |)o.s.ses.s  the  PCE  that  is  needed 
to  support  tidewater  goby.  On  an 
intermittent  basis.  SLO-12  jios.sesses  a 
.sandbar  across  the  mouth  of  the  lagoon 
or  estuarv  during  the  late  sjiring, 
summer,  and  fall  that  closes  or  partially 
clo.ses  the  lagoon  or  e.stuary.  and  therebv 
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provides  roWitively  steblo  t:oncliti()ns 
(PC.li;  Ic).  1'’  occur 

throughout  the  unit,  although  their 
precise  location  during  any  particular 
time  jMiriod  luav  change  in  response;  to 
seasonal  iluctuations  in  precipitation 
and  tidal  inundation. 


Sli-1:  Santa  Maria  Uiwr  po] 

SB-1  consists  ol  474  ac  (1 U2  ha).  This  llo’ 
unit  is  located  in  Santa  Barbara  C.ounty,  wil 
a|)proxiinatelv  i:i  mi  (21  km)  west  ol  the  l-u 
City  ol  Santa  Maria.  The  unit  consists  ol  SB 
42  ac  (1 7  ha)  of  local  lamls  and  422  ac  nu 

(175  ha)  of  jirivate  lands.  SB-1  is  Ba 

located  4  mi  ((i.4  km)  south  of  Oso  klaco  me 
l^ike  (SLO-1 2).  and  is  sejiarated  from  otl 
the  nearest  extant  suhpopulation  to  the  rat 
south,  in  Shuman  ('.an yon  (not  an 

designated  as  critical  habitat;  see  9  < 

ApnJication  ofSaction  4(a)(:i)ol  tlw  su 

y\(:t — Vandeniierg  Air  Force  Base  section  dr 
below).  hvH.h  mi  (12.9  km). 

SB-1  was  occupied  at  the  time  ol  hi 

listing.  The  tidewater  goby  li! 

suhpoindation  in  this  unit  is  likely  a  di 

soui'ce  population  and  is.  therelore.  gi 

important  lor  maintaining  ^  i 

metaiioindation  dynamics.  This  critical  o 

habitat  unit  jirovides  habitat  lor  a  if 

tidewater  goby  suhpojudation  that  is  ti 

important  to  tin;  conservation  ol  one  of  ii 
the  oenetically  distinct  recovery  units  as 
described  in  the  Recovery  iMan  (Dawson  ] 
at  al.  2001 .  j).  1 1 72).  Maintaining  this  t 
unit  will  reduce  the  chance  of  losing  the  s 
tidewater  goby  within  the  {.onception  1 
Recoviirv  Unit,  and  helji  conserve  i 

genetic  diversity  within  the  species.  < 

On  an  intermittent  basis.  SB-1  < 

possesses  a  sandbar  across  the  mouth  ol  1 
the  lagoon  or  estuary  during  the  kite 
spring,  summer,  and  tall  that  closes  or 
parliallv  closes  the  lagoon  or  estuary, 
and  therehv  provides  relatively  stable 
conditions  (BCE  Ic).  BCE  la  and  ih 
occur  throughout  the  unit,  although 
their  precise  location  during  any 
particular  time  period  may  change  in 
re.sponse  to  seasonal  Iluctuations  in 
precipitation  and  tidal  inundation.  The 
physical  or  biological  features  essential 
to  the  conserx  ation  of  the  sjiecies  in  this 
unit  mav  reijuire  special  management 
considerations  or  j)rotection  to  address 
threats  described  in  Table  2.  Blease  see 
Spacial  Management  Considerations  or 
Protection  section  of  this  rule  lor  a 
discussion  of  the  threats  to  tidewater 
goby  habitat  and  imtential  management 
considerations. 

SB-2:  Canada  de  las  Agajas 

SB— 2  consists  of  1  ai;  (less  than  1  ha). 
This  unit  is  located  in  Santa  Barbara 
Countv.  approximately  7.2  mi  (ll.h  km) 
west  of  Caviota.  The  unit  consists 
entirely  of  private  lands.  SB-2  is  located 
28.8  mi  (82.5  km)  south  ol  the  Santa 


Maria  River  (SB-1 ).  and  is  .separated  e< 

from  the  nearest  extant  suhpopulation  to  al 

the  south,  in  Arroyo  El  Bulito  (not  ti 

designated  as  critical  habitat),  by  0.4  mi  tl 

(0.7  km).  .  ,  f  r’ 

SB-2  was  occu])ied  at  the  tune  ot  ( 

listing.  This  unit  allows  lor  connectivity  f 
between  tidewater  goby  source 
poimlations.  and  thereby  supports  gene 
flow  and  melapoimlation  dynamics  i 

within  Conception  Recovery  Unit.  1 

l-'iirthermore.  this  unit,  and  units  SB— 2,  i 

SB-4.  SB-5,  and  SB-8,  likely  act  as  a  i 
metaiiopulation  as  delined  in  the  I 

Background  section.  These  units  are  no 
more  than  2.0  mi  (2.2  km)  from  each 
other,  which  facilitates  higher  dispersal 
rates  between  sites.  Because  these  units 
are  of  relatively  small  size  in  area  (1  to 
9  ac  (le.ss  than  !  to  4  ha)),  they  are  more 
susceptible  to  di  ving  or  shrinking  due  to 
drought  conditions,  which  increa.ses  the 
likelihood  of  local  extirpation.  Lastly, 
because  these  units  are  small,  they  are 
likely  to  be  dependent  upon  some 
degree  of  periodic  exebange  of  tidewater 
gobv  between  units  for  any  one  unit  to 
persist  over  time.  Therefore,  designation 
of  critical  habitat  at  these  five  locations 
is  necessary  for  the  conservation  ot  the 
tidewater  goby  along  the  Ckiviota  Coast 
in  Santa  Barbara  County, 
i  On  an  intermittent  basis,  SB— 2 
1  jio.sses.ses  a  sandbar  across  the  mouth  oi 
the  lagoon  or  estuary  during  the  late 
;;  sjiring,  summer,  and  bill  that  closes  or 
partially  closes  the  lagoon  or  estuary, 
and  therehv  jirovides  relatively  stable 
conditions  (BCE  Ic).  BCE  la  and  lb 
occur  tln'ouf*hout  the  unit,  althouf*h 

f  their  jirecise  location  during  any 

jiarticular  time  period  may  change  in 
resjionse  to  seasonal  (luctuations  in 
jirecijiitation  and  tidal  inundation.  Ihc 
jihysical  or  biological  features  essential 
to  the  conservation  of  the  species  in  this 
unit  may  reijuire  sjiecial  management 
considerations  or  jirotection  to  address 
threats  de.sc.ribed  in  Table  2.  Blease  .see 
Special  Management  Considerations  or 
e  Protection  section  of  this  rule  tor  a 
il  discussion  of  the  threats  to  tidewater 
lis  goby  habitat  and  jioteiitial  management 
considerations. 


conservation  of  the  sjiecies  because  it 
allows  for  connec.tivity  between 
tidewater  goby  source  jiojiulations,  and 
thereby  sujijiorts  gene  Bow  and 
metajiojmlation  dynamics  within  the 
('.onc.ejition  Rec.overy  Unit. 

Furlherniore,  as  descrihed  above  in 
2,  this  unit,  and  units  SB-2,  SB-4,  SB- 
5.  and  SB-8,  likely  act  as  a 
metajiojiulation  as  delined  in  the 
Bat.kground  .section,  and  designation  oi 
critical  habitat  at  these  five  loc.ations  is 
nec.essarv  for  the  conservation  of  the 
tidewater  goby  along  the  (laviota  (,oast 
in  Santa  Barbara  (.ounty. 

On  an  intermittent  basis.  SB— 2 
jiossesses  a  sandbar  across  the  mouth  ol 
the  lagoon  or  estuary  during  the  late 
sjiring,  summer,  and  fall  that  closes  or 
jiartially  closes  the  lagoon  or  e.stuary. 
and  thereby  jirovides  relatively  stable 
conditions' (BCE  Ic).  BCE  la  and  lb 
occur  throughout  the  unit,  although 
their  jirecise  location  during  any 
jiartiiailar  time  jieriod  may  change  in 
resjionse  to  seasonal  Iluctuations  in  ^ 
jirecijiitation  and  tidal  inundation.  The 
jihvsic.al  or  biological  features  es.sential 
to  ihe  conservation  of  the  sjiecies  m  tins 
unit  may  require  sjiecial  management 
considerations  or  jirotection  to  address 
threats  described  in  Table  2.  Blease  see 
Special  Management  Considerations  or 
Protection  section  of  this  rule  lor  a 
discussion  ol  the  threats  to  tidewater 
goby  habitat  and  jiotential  management 
c.onsiderations. 


SB-.'i:  Canada  de  Santa  Anita 

SB-2  consists  of  2  ac  (1  ha).  This  unit 
is  loc.ated  in  Santa  Barbara  County, 
apjiroximately  5.2  mi  (8.4  km)  west  of 
(iaviota.  The  unit  consi.sts  entirely  of 
Jirivate  lands.  SB-2  is  loc.ated  2.0  mi 
(2.2  km)  south  of  C.ahada  de  las  Agujas 
(SB-2),  and  is  sejiarated  from  the 
neare.st  extant  subjiojiulation  to  the 
north,  in  C.ahada  del  Agua  (not 
designated  as  critical  habitat),  by  0.4  mi 

(0.7  km).  . 

SB-2  was  oc.cujiied  at  the  time  ot 

listing.  This  unit  is  imjiortant  to  the 


SB-4:  Canada  de  Alegria 

SB-4  c.onsi.sts  of  2  ac  (1  ha).  This  unit 
is  loc.ated  in  Santa  Barbara  County, 
ajijiroximately  2.2  mi  (5.1  km)  west  oi 
Caviota.  The  unit  c.onsi.sts  entirely  ot 
Jirivate  lands.  SB— 4  is  located  2.0  mi 
(2.2  km)  south  of  C.ahada  de  Santa  Anita 
(SB-2),  and  is  sejiarated  from  the 
nearest  extant  subjiiijiulation  to  the 
south,  in  Canada  del  Agua  (.aliente  (SB- 
5).  bv  1.1  mi  (1.8  km). 

Sii-4  was  ocxaijiied  at  the  time  ol 
listing.  This  unit  is  imjiortant  to  the 
conserx'ation  of  the  sjiec.ies  because  it 
allows  for  lainnec.tivity  between 
tidewater  goby  source  jiojiulations,  and 
thereby  sujijiorts  gene  flow  and 
metajiojiulation  dynamic.s  in  this  region, 
f'urthermore,  as  described  above  in  ^B- 
2.  this  unit,  and  units  SB-2,  SB-2,  SB- 
5.  and  SB— 8,  likely  act  as  a 
metajiojiulation  as  delined  in  the 
Background  section,  and  designation  oi 
critic.al  habitat  at  these  five  locations  is 
necessary  for  the  conservation  of  the 
tidewater  goby  along  the  (javiota  (.oast 
in  Santa  Barbara  ('.ounty. 

(In  an  intermittent  basis.  SB-4 
Jiossesses  a  sandbar  across  the  mouth  oi 
the  lagoon  or  estuary  during  the  late 
sjiring,  summer,  and  iall  that  closes  oi 
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BB-7:  Arroyo  Hondo 


cniiiely  of  private  land,;  SR  -7  ■  1 
5  0  mif«  M  l  ,  laiuis.  SB-7  is  located 

fSR  Cl  ■south  of  Chiviota  Creek 

SB-B),andi.s.se,,aratedfronitbe 
imare.st  extant  subjjopnlalion  to  the 

Mnilb.  in  Arroyo  Queinado  (not 
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„  :?eby  supports  gene  how  an, I 
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fin  an  intermittent  basis.  SB-8  ' 

lagoon  or  estuary  during  the  late 
•‘fining  sumnuir.  and  fhh  that 

iwtia  ly  clo.se.s  the  lagoon  ore.stuary, 
and  hereby  prox  ides  ndatively  stabh* 

''‘’“^'‘^'/’"■sd’CKlc).  PCE  la  and  lb 
oociir  throughout  the  unit,  although 
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Protf^ction  section  of  this  rule  for  a 
discussion  of  the  threats  to  tidewater 
goby  habitat  and  potential  management 
considerations. 

SB-9:  Gohta  SI()ii}’l} 

SB-t)  consi.sts  t)f  l‘)()  ac  (7()  ha).  This 
unit  is  located  in  Santa  Barbara  Ciounty, 
within  th(!  (iity  of  Coleta.  The  unit 
consists  of  1(>4  ac  ((i(»  ha)  of  local  lands 
and  2()  ac  (10  ha)  of  private  lands.  SB- 
0  is  located  0.0  mi  (tt.O  km)  south  of 
Winchester/Bell  ('.anvon  (SB-8),  and  is 
sej)arated  from  the  nearest  extant 
suhpopulation  to  the  north.  Dcnereux 
Slough  (not  designated  as  critical 
habitat),  by  4.0  mi  (0.4  km). 

This  unit  is  outside  the  geograjjhical 
area  occupied  by  the  species  at  the  time 
of  listing,  hut  is  currently  occupied. 

This  unit  is  e.s.sential  for  the 
conservation  of  the  s])ecies  because  it 
provides  habitat  for  the  species,  allows 
for  connectivity  between  tidewater  goby 
source  |)opulations  from  nearby  units, 
supports  gene  flow,  and  provides  for 
metapopulation  dynamics  within  the 
(Conception  Rec;overv  Unit. 

Although  .SB-9  is  outside  the 
g(!ographical  area  occupied  at  the  time 
of  listing,  it  does  possess  the  BUR  that 
is  netuleil  to  support  tidewater  goby.  On 
an  intermittent  basis.  .SB-t)  ])o.sse.sses  a 
sandbar  across  tin;  mouth  of  the  lagoon 
or  estuary  during  the  late  spring, 
summer,  and  fall  that  closes  or  |)artiallv 
clo.ses  the  lagoon  or  e.stuarv.  and  thereby 
provides  ndatively  stable  conditions 
(B(CR  Ic).  B(CR  la  and  ih  occur 
throughout  the  unit,  although  their 
precise  locatic)n  during  anv  particular 
time  period  may  change  in  res])onse  to 
seasonal  tluctuations  in  precipitation 
and  tidal  inundation. 

SB-U):  Arroyo  Burro 

.SB-lO  consists  of  3  ac  (1  ha).  This 
unit  is  located  in  .Santa  Barbara  (County, 
approximately  3.(i  mi  (5.8  km)  west  of 
the  (City  of  .Santa  Barbara.  'Die  unit 
consists  entirely  of  local  lands.  .SB-K)  is 
located  4.0  mi  (0.4  km)  north  of  Mission 
Cniek-Laguna  Channel  (.SB-11),  which 
is  also  the  nearest  extant  suhjjopulation. 

This  unit  is  outside  the  geograijhical 
area  occuj)ied  by  the  species  at  the  time 
of  listing,  hut  is  considered  to  he 
currently  occupied.  'Fliis  unit  is 
es.sential  for  the  conservation  of  the 
sjjecies  because  it  provides  habitat  for 
the  species,  allows  for  connectivitv 
Ixitween  tidewater  goby  source 
po|)ulations  from  nearby  units,  supports 
gene  flow,  and  provides  for 
meta])0])uiation  dynamics  within  the 
(Conception  Recovery  Unit. 

Although  .SB-1()  is  outside  the 
geogra])hical  area  occu])ied  at  the  time 
of  listing,  it  does  possess  the  BCE  that 


is  needed  to  support  tidcnvater  goby.  On 
an  intermittent  basis,  .SB-IO  ])os.sesses  a 
sandbar  across  the  mouth  of  the  lagoon 
or  (istuary  during  the  lat(!  spring, 
sinnuKir.  and  fall  that  closes  or  |)artially 
clo.ses  the  lagoon  or  estuary,  and  thereby 
provides  relatively  stable  conditions 
(B(CE  Ic).  B(CE  la  and  lh  occur 
throughout  the  unit,  although  their 
])recise  location  during  any  particular 
time  period  may  change  in  respon.se  to 
seasonal  fluctuations  in  i)reci|)itation 
and  tidal  inundation. 

SB-IJ:  Mission  (irook-iAigiino  Clumnol 

.SB-11  consists  of  7  ac  (3  ha).  This 
unit  is  located  in  .Santa  Barbara  (County, 
within  the  (Citv  of  .Santa  Barbara.  The 
unit  consi.sts  of  3  ac  (1  ha)  of  Stale  lands 
and  4  ac  (2  ha)  of  loi:al  lands.  .SB-11  is 
located  4.0  mi  ((>.4  km)  south  of  Arrovo 
Burro  (.SB-IO).  and  is  sej)arated  from  the 
neare.st  extant  suhjjopulation  to  the 
south,  in  .Sycamore  (Creek  (not 
designated  as  critical  habitat),  by  1.0  mi 
(1.5  km). 

.SB-11  was  occupied  at  the  time  of 
listing,  'file  tidewater  goby 
suhpopulation  in  .SB— 11  is  likely  a 
source  j)opulation.  which  is  im|K)rtant 
in  maintaining  metapopulation 
dynamics,  and  hence  the  long-t(!rm 
viability,  of  the  (Conception  Recoverv 
Unit. 

On  an  intermittent  basis,  .SB-11 
po.sse.sses  a  sandbar  across  the  mouth  of 
the  lagoon  or  e.stuarv  during  the  late 
spring,  summer,  and  fall  that  clos(!S  or 
partially  closes  the  lagoon  or  e.stuarv. 
and  thereby  provides  relativcdy  stable 
conditions  (B(CE  Ic).  B(CE  la  and  lh 
occur  throughout  the  unit,  although 
their  precise  location  during  anv 
l)articular  time  period  may  change  in 
respon.se  to  seasonal  fluctuations  in 
precipitation  and  tidal  inundation.  'Bhe 
physical  or  biological  features  essential 
to  the  con.servation  of  the  species  in  this 
unit  may  re(|uire  special  management 
considerations  or  protection  to  address 
threats  described  in  Table  2.  Blease  see 
Spcciul  Manu^onwnt  ConsidHiations  or 
Protoction  .section  of  this  rule  fora 
tliscu.ssion  of  the  threats  to  tidewater 
goby  habitat  and  potential  management 
considerations. 

SB-12:  Arroyo  Purodon 

.SB-12  consi.sts  of  3  ac  (1  ha).  This 
unit  is  located  in  .Santa  Barbara  (County, 
within  the  (Citv  of  .Santa  Barbara.  The 
unit  consists  of  1  ac  (less  than  1  ha)  of 
.State  lands,  1  ac  (less  than  1  ha)  of  l(u:al 
lands,  and  1  ac  (le.ss  than  1  ha)  of 
|)rivate  lands.  .SB-12  is  located  8.0  mi 
(12.8  km)  .south  of  Mission  (Creek- 
Laguna  Channel  (.SB-11),  and  is 
sei)arated  from  the  near(!st  extant 
suhpopulation  to  the  south,  in 


Carpinteria  (Creek  (not  designated  as 
critical  habitat),  by  2.7  mi  (4.3  km). 

This  unit  is  outside  the  geograpliical 
area  occuj)ied  by  the  s])ecie.s  at  the  time 
of  listing,  hut  is  consid(!red  to  he 
currentlv  occu])ied.  3'his  unit  is 
(;ss(!nlial  for  the  con.servation  of  the 
species  hecau.se  it  provides  habitat  for 
the  s])ecies.  allows  for  connectivity 
between  tidewater  goby  .source 
populations  from  nearhv  units.  sui)])orts 
gene  How.  and  provides  for 
metapo])idation  dynamics  within  tlu; 
(Conception  Recovery  Unit. 

Although  .SB-12  is  outside  the 
geograjjhical  area  occupied  at  the  lime 
of  listing,  it  does  ])os.se.ss  the  B(CE  that 
is  luieded  to  su})port  tidewater  goby.  On 
an  intermittent  basis,  .SB-12  po.sse.sses  a 
sandbar  across  the  mouth  of  the  lagoon 
or  estuary  during  the  late  .sj)ring, 
summer,  and  fall  that  closes  or  partially 
closes  the  lagoon  or  e.stuary,  and  theriihy 
provides  relatively  stable  conditions 
(B(CE  Ic).  B(CE  la  and  lh  occair 
throughout  the  unit,  although  their 
])reci.se  location  during  any  ])articular 
time  ])eriod  mav  change  in  res|)on.se  to 
sea.sonal  fluctuations  in  preci])itation 
and  tidal  inundation. 

\'EN-1:  \’ontur(i  Bivor 

VEN-1  consi.sts  of  50  ac  (21  ha).  This 
unit  is  located  in  Ventura  (County, 
within  the  (City  of  Ventura.  The  unit 
consists  of  25  ac  (10  ha)  of  .State  lands. 
1()  ac  (7  ha)  of  local  lands,  and  9  ac  (4 
ha)  of  jjrivale  lands.  VEN-1  is  loc:ated 
4.3  mi  (7.0  km)  north  of  the  .Santa  (Clara 
River  (VEN-2),  which  is  also  the  nearest 
extant  suhpoj)ulation. 

VEN-1  was  occuj)i(Kl  at  the  time  of 
listing.  The  tidewater  goby  j)opulation 
in  this  unit  is  likely  a  source  ])opulation 
and  is.  therefore,  important  for 
maintaining  metai)opulation  dynamics. 
This  critical  habitat  unit  provides 
habitat  for  a  tidewater  goby 
suhj)opulation  that  is  im])ortant  to  the 
con.servation  of  one  of  the  geneticallv 
distinct  recoverv  units  as  described  in 
tin;  Recovery  Blan  (Uawson  ot  al.  2001, 
p.  1172).  Maintaining  this  unit  will 
reduce  the  chance  of  losing  the 
tidewater  goby  within  the  LA/ Ventura 
Recovery  IJnit,  and  helj)  con.serve 
genetic  diversity  within  the  species. 

On  an  intermittent  basis,  VEN-1 
]K)Sse.sse.s  a  sandbar  acro.ss  the  mouth  of 
th(!  lagoon  or  estuary  during  the  late 
spring,  summer,  and  fall  that  clo.ses  or 
])artially  closes  the  lagoon  or  e.stuary. 
and  th(!rehy  i)rovides  relatively  .stable 
conditions  (B(CE  Ic).  BCE  la  and  lh 
occur  throughout  the  unit,  although 
their  precise  location  during  any 
jjarticular  time  period  may  change  in 
resjjonse  to  seasonal  fluctuations  in 
l)recij)itation  and  tidal  inundation.  The 
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])hysi(:al  or  biological  featiiujs  essential 
to  the  conservation  of  the  species  in  this 
unit  may  recpiire  special  management 
considerations  or  protection  to  address 
thuiats  de.scrihed  in  Tahh!  2.  Please  see 
Special  M(in(i‘’(niwnt  (Jonsidunttions  or 
Prolorlion  section  of  this  ride  for  a 
discussion  of  the  threats  to  tidewater 
goby  habitat  and  potential  management 
i:onsiderations. 

\'HN-2:  Santo  ('Aura  Rivar 

Vl'iN-2  consists  of  323  ac  (130  ha). 

This  unit  is  located  in  Ventura  (ionnty, 
apjiroximatelv  4  mi  (0.4  km)  southeast 
of  the  City  of  Ventura.  This  unit  consists 
of  199  ac  (80  ha)  of  State  lands.  14  ac 
(0  ha)  of  local  lands,  and  110  ac  (44  ha) 
of  private  lands.  VEN-2  is  located  4.3 
mi  (7.0  km)  south  of  the  Ventura  River 
unit  (VEN-1),  which  is  also  the  nearest 
extant  suhpopulation. 

VEN-2  was  occnjhed  by  tidewater 
goby  at  the  time  of  li.sting.  The  tidewater 
goliy  suhjiopulation  in  VEN— 2  is  likelv 
a  .source  population,  which  is  important 
in  maintaining  metapopulation 
dynamics,  and  hence  the  long-term 
viability,  of  the  LA/Ventura  Recovery 
Unit  Recovery  Unit.  This  unit  is  known 
to  have  tens  of  thousands  of  tidewater 
goby  during  certain  times  of  the  year 
(Deilith,  pers.  comm.  2010),  and  is 
considered  one  of  the  largest  tidewater 
goby  jjopulations  in  southern  (California. 

(In  an  intermittent  basis,  VEN-2 
jiossesses  a  sandbar  across  the  mouth  of 
the  lagoon  or  estuary  during  the  late 
s])ring,  summer,  and  fall  that  closes  or 
partially  clo.ses  the  lagoon  or  estuary, 
and  therehv  provides  relatively  stable 
conditions  (PCE  Ic).  PCE  la  and  Ih 
occur  thronghout  the  unit,  although 
their  precise  location  during  any 
jiarticular  time  period  may  change  in 
response  to  seasonal  fluctuations  in 
precipitation  and  tidal  inundation.  The 
l)hysical  or  biological  features  e.ssential 
to  the  conservation  of  the  sjjecies  in  this 
unit  may  reijuire  special  management 
considerations  or  protection  to  address 
threats  described  in  Table  2.  Please  see 
Spacial  Managamant  CAynsidarations  or 
Protaction  section  of  this  rule  for  a 
discussion  of  the  threats  to  tidewater 
goby  habitat  and  jiotential  management 
considerations. 

VEN-3:  /  Street  Drain-Onnond  Lagoon 

Vl-CN-3  consists  of  121  ac  (49  ha).  This 
unit  is  located  in  Ventura  (County, 
apjiroximately  1  mi  (1.8  km)  east  of  Port 
lliieneme.  This  unit  consi.sts  of  5  ac  (2 
ha)  of  State  lands,  49  ac  (20  ha)  of  local 
lands,  and  87  ac  (27  ha)  of  jirivate  lands. 
VEN-3  is  located  4.3  mi  (8.9  km)  south 
of  the  Santa  Clara  River  (VEN-2),  which 
is  also  the  neare.st  extant  subpopulation. 


VEN-3  was  occupied  at  the  time  of 
listing.  'Phis  unit  allows  for  connectivity 
between  tidewater  goby  source 
pojiulations,  and  thereby  supports  gene 
flow  and  metaiiopnlation  dynamics 
within  the  LA/Ventnra  Recovery  Unit. 

On  an  intermittent  basis,  Vl’CN-3 
])os.sesse.s  a  .sandbar  across  the  mouth  of 
the  lagoon  or  estuary  during  the  late 
.s|)ring.  Slimmer,  and  fall  that  clo.ses  or 
partially  clo.ses  the  lagoon  or  estuary, 
and  thereby  jirovides  relatively  stable 
conditions  (P(CE  Ic).  P(CE  la  and  Ih 
occur  throughout  the  unit,  although 
their  precise  location  during  anv 
particular  time  jieriod  may  change  in 
resjion.se  to  seasonal  lluctnations  in 
])reci])itation  and  tidal  inundation.  The 
jihysical  or  biological  features  e.ssential 
to  the  con.servation  of  the  species  in  this 
unit  may  require  special  management 
considerations  or  protection  to  address 
threats  de.scrihed  in  Table  2.  Please  see 
Special  Management  (Considerations  or 
Protection  section  of  this  rule  for  a 
dlscu.ssion  of  the  threats  to  tidewater 
goby  habitat  and  potential  management 
considerations. 

VEN— 4:  Big  Sycamore  (Canyon  INote  that 
the  Becoverv  Plan  refers  to  this  location 
as  “Sveamore  (Canvon”] 

V1';N-4  consists  of  1  ac  (less  than  1 
ha).  This  unit  is  located  in  Ventura 
(iounty,  apjiroximatelv  12.0  mi  (19.3 
km)  northwe.st  of  the  Uity  of  Malibu. 

The  unit  consists  entirely  of  State  lands. 
VEN— 4  is  located  5.0  mi  (8.0  km)  north 
of  Arroyo  Secpiit  (LA-1),  and  is 
sejiarated  from  the  neare.st  extant 
suhpopulation  to  the  north,  in  the 
Calleguas  Ureek  (not  designated  as 
critical  habitat),  by  5.0  mi  (8.0  km). 

This  unit  is  outside  the  geographical 
area  occupied  by  the  species  at  the  time 
of  li.sting,  hut  is  considered  to  he 
currently  occnjiied.  This  unit  is 
e.ssential  for  the  conservation  of  the 
species  because  it  provides  habitat  for 
the  species,  allows  for  connectivity 
between  tidewater  goby  source 
jiopulations  from  nearby  units,  supports 
gene  flow,  and  provides  for 
metapopulation  dynamics  within  the 
LA/Ventnra  Recovery  Unit. 

Although  VEN-4  is  outside  the 
geogra])hical  area  occupied  at  the  time 
of  listing,  it  does  jios.sess  the  PCE  that 
is  needed  to  support  tidewater  goby.  On 
an  intermittent  basis,  VEN-4  possesses 
a  sandbar  acro.ss  the  month  of  the 
lagoon  or  estuary  during  the  late  s])ring. 
Slimmer,  and  fall  that  clo.ses  or  partially 
closes  the  lagoon  or  estuary,  and  thereby 
provides  relatively  stable  conditions 
(PCE  Ic).  PCE  la  and  11)  occur 
throughout  the  unit,  although  their 
precise  location  during  any  particular 
time  period  may  change  in  respon.se  to 


.sea.sonal  fluctuations  in  precipitation 
and  tidal  inundation. 

LA-l:  Arroyo  Seejnit 

LA-1  consists  of  1  ac  (less  than  1  ha). 
This  unit  is  loi:ated  in  Los  Angeles 
County,  approximately  7.5  mi  (12.0  km) 
northwest  of  the  City  of  Malibu.  The 
unit  consists  entirely  of  State  lands.  LA- 
1  is  located  5.0  mi  (8  km)  south  of  Hig 
Sycamore  Canyon  (VEN-4).  which  is  the 
neare.st  extant  snhpopnlation. 

This  unit  is  outside  the  geographical 
area  occupied  by  the  .species  at  the  time 
of  li.sting.  is  not  known  to  be  currently 
occupied,  and  there  are  no  historical 
tidewater  goby  records  for  this  location. 
However,  this  unit  is  essential  for  the 
con.servation  of  the  species  hecan.se  it  is 
identified  in  the  Recovery  Plan  as  a 
potential  introduction  site,  and  could 
provide  habitat  for  maintaining  the 
tidewater  goby  metapoj)ulation  in  the 
region.  This  unit  will  jirovide  habitat  for 
tidewater  goby  that  may  he  introduced, 
which  may  .serve  to  decrea.se  the  risk  of 
extirpation  of  this  meta|)oj)nlation 
through  stocha.stic  events.  This  unit 
would  also  allow  for  connectivity 
between  tidewater  goby  source 
poiiulations,  and  thereby  siqiports  gene 
How  and  metapopnlation  dynamics 
within  the  LA/Ventura  Recovery  Unit. 

Although  LA-1  is  outside  the 
geographical  area  occujiied  at  the  time 
of  listing  and  is  not  currently  occupied, 
it  does  ])os.se.ss  the  PUE  that  is  needed 
to  suj)])ort  tidewater  goby.  On  an 
intermittent  basis.  LA-1  po.sse.sses  a 
sandbar  across  the  mouth  of  the  lagoon 
or  estuary  during  the  late  spring, 
summer,  and  fall  that  clo.ses  or  partially 
closes  the  lagoon  or  estuary,  and  thereby 
provides  relatively  stable  conditions 
(P(iE  Ic).  PUE  la  and  lb  occur 
throughout  the  unit,  although  their 
precise  location  during  any  particular 
time  period  may  change  in  response  to 
sea.sonal  ttuctnations  in  precipitation 
and  tidal  inundation. 

U\-2:  Znma  (Canyon 

LA-2  consists  of  5  ac  (2  ha).  This  unit 
is  located  in  Los  Angeles  C.ounty, 
approximately  7.5  mi  (12.0  km) 
northwest  of  the  Uity  of  Malibu.  'Phe 
unit  consists  entirely  of  local  lands 
administered  by  Los  Angeles  Uonnty. 
LA-2  is  locateii  8.8  mi  (11  km)  south  of 
Arroyo  Seipiit  (LA-1),  and  is  separated 
from  the  nearest  extant  suhjiopulation  to 
the  south,  in  the  Malibu  Lagoon  (LA-3), 
by  10.0  mi  (18.0  km). 

LA-2  is  outside  the  geograjihical  area 
occuj)ied  by  the  species  at  the  time  of 
listing,  is  not  known  to  he  currently 
occupied,  and  there  are  no  hi.storical 
tidewater  goby  records  for  this  location. 
However,  this  unit  is  e.ssential  for  the 
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conservation  ol  the  species  hecau.se  it 
coidd  provide  habitat  to  nearby 
(K:cupied  units  and  is  identified  in  the 
Recoverv  Plan  as  a  |)ot(*ntial 
introduction  site,  and  it  could  provide 
habitat  for  maintaining  thi;  tidewater 
goby  metapopulation  within  the  PA/ 
Vmitura  Recovtnv  Unit.  This  unit  will 
j)rovide  habitat  for  tidmvater  goby  that 
are  introduced,  which  mav  .serve  to 
decniase  the  risk  of  extirpation  of  this 
metapo])ulation  through  stochastic 
events.  This  unit  would  also  allow  for 
connectivity  between  tidewater  goby 
.source  populations,  and  thereby 
supj)ort.s  gene  flow  and  meta]K)pulation 
dynamics  within  the  LA/Ventura 
Recovery  Unit. 

Although  LA-2  is  outside  the 
g(!ographical  area  occu|)ied  at  the  time 
of  listing  and  is  not  currently  occupicul. 
it  does  possess  the  PCE  that  is  needed 
to  supjjort  tidewater  goby.  On  an 
intermittent  basis.  LA-2  po.sse.sses  a 
.sandbar  across  the  mouth  of  the  lagoon 
or  estuary  during  the  late  sjjring. 
summer,  and  fall  that  closes  or  ])artiallv 
clo.ses  the  lagoon  or  e.stuarv,  and  thereby 
provides  relativelv  stable  conditions 
(PCE  Ic).  PCE  la  and  ih  occur 
throughout  the  unit,  although  their 
pnicise  location  during  any  particular 
time  period  may  change  in  response;  to 
s(;asonal  lluctuations  in  precipitation 
and  tidal  inundation. 

IA-3:  M(ilil)ii  Ijii’oon 

LA-8  consists  of  (i4  ac  (27  ha).  I’his 
unit  is  locat(;d  in  Los  Angeles  (iountv. 
approximately  0.8  mi  (1  km)  east  of 
Malibu  Beach.  The  unit  consists  of  41  ac 
(27  ha)  of  State  lands.  1  ac  (less  than  1 
ha)  of  local  lands,  and  22  ac  (9  ha)  of 
])rivate  lands.  LA-8  is  located  (i.O  mi 
(0.0  km)  north  of  Topanga  f'.anvon  (LA- 
4).  which  is  akso  the  neare.st  extant 
sul)|)opulation. 

LA-8  was  occui)ied  at  the  time  of 
listing.  The  tidewater  goby 
suhpopulation  in  LA-8  is  lik(;ly  a  source 
population,  which  is  important  in 
maintaining  metaj)upulation  dynamics, 
and  hence  the  long-term  viability,  of  the 
LA/Ventura  R(;covery  Unit.  LA-8 
sui)ports  one  e)f  the  two  remaining 
extant  j)opulations  of  tidewater  gohv 
within  Los  Angeles  (iountv. 

On  an  intermittent  basis,  LA-8 
j)os.s(;sses  a  sandbar  across  the  mouth  of 
the  liigoon  or  (;stuarv  during  tlu;  late; 
spring,  summer,  and  fall  that  clo.s(;s  or 
partially  closes  the  lagoon  or  estuary, 
and  th(;rehv  provides  relatively  .stable 
conditions  (I’C.E  Ic).  PCE  la  and  Ih 
occur  throughout  the  unit,  although 
their  ])recise  location  during  any 
particular  time  period  may  change  in 
response  to  seasonal  fluctuations  in 
j)r(;cipitation  and  tidal  inundation.  The 


physical  or  biological  features  essential 
to  the  conservation  of  the  s])ecie.s  in  this 
unit  may  r(;(juire  special  management 
considerations  or  prot(;ction  to  addre.ss 
thr(;ats  de.scrihed  in  Table  2.  lM(;ase  .s(;e 
SjUicidl  Mdiidgaiucnt  (joiisidcrdtions  or 
Protdclion  .section  of  this  rule  for  a 
discussion  of  the  thr(;at.s  to  tidewater 
goby  habitat  and  j)otential  managenu;nt 
considerations. 

LA-4:  Topan^d  Crook 

LA-4  consists  of  0  ac  (2  ha).  This  unit 
is  located  in  Los  Angeles  (bounty, 
a])])roximately  .5.5  mi  (8.‘)  km) 
northwest  of  the  (aty  of  .Santa  Monica. 
The  unit  consists  of  4  ac  (1  ha)  of  State 
lands  and  2  ac  (1  ha)  of  ])rivate  lands. 
LA-4  is  located  0.0  mi  (0.0  km)  south 
of  Malibu  Lagoon  (LA-8),  which  is  also 
tin;  n(;are.st  extant  suhpojjulation. 

This  unit  is  outside  the  geogra])hical 
area  occu])ied  by  the  .s])ecie.s  at  tlie  time 
of  li.sting,  but  is  currently  occupied. 
Tidewater  gobies  were  first  d(;tected  at 
this  locality  in  2001  (.Service  2005a.  p. 
C-80).  Tiilewater  goby  in  To])anga  Creek 
are  ])robably  derived  from  fish  that 
di.sp(;rs(;d  from  Malibu  Creek.  I’liis  unit 
is  e.ss(;ntial  for  the  con.servation  of  the 
.s])(;cies  because  it  allows  for 
connectivitv  betwe(;n  tidewater  gobv 
source  j)opulation.s,  and  ther(;by 
supports  gem;  flow  and  metai)opulation 
dynamics  within  tin;  LA/V(;nlura 
Recov(;ry  Unit.  This  location  is  om;  of 
the  two  r(;maining  locations  in  Los 
Angeles  County  known  to  bt;  occu])ied 
by  tid(;water  goby. 

Although  LA-4  is  outside;  the; 
g(;ograi)hical  ar(;a  occu])ied  at  the  time 
of  listing,  it  does  pos.sess  the;  I’CE  that 
is  needed  to  .suj)port  tid(;wate;r  goby.  On 
an  intermittent  basis,  LA-4  posses.ses  a 
sandbar  across  the  mouth  of  the  lagoon 
or  estuary  during  the  late  spring, 
summer,  and  fall  that  closes  or  ])artially 
clo.ses  the  lagoon  or  estuary,  and  thereby 
provides  relatively  stable  conditions 
(PCE  Ic).  PCE  la  and  lb  occur 
throughout  the  unit,  although  their 
j)r{;ci.se  location  during  anv  particular 
time  ])eriod  may  change;  in  n;.s|)onse  to 
seasonal  fluctuations  in  ])r(;cipitation 
and  tidal  inundation. 

OH-l :  Aliso  Crook 

OR-l  consists  of  14  ac  (5  ha).  This 
unit  is  located  in  Orange  ('.emiity,  within 
the  ( iity  of  Laguna  Beach.  The;  unit 
consists  of  8  ac  (8  ha)  of  local  lands  and 
0  ac  (2  ha)  of  private;  lanels.  ()K-1  is 
le)e:ate;el  18.5  mi  (21.7  km)  ne)rth  e)f  the; 
.San  Mate;e)  (;re;e;k  (neit  eie;signiite;el  as 
e:ritie:al  habitat,  see;  Apiylicdtion  of 
Section  4(d)(3)  of  tlio  Act — Marine;  (;e)r|)s 
Bii.se;  (iani])  Pe;nelle;tem  seieitiem  be;le)w). 
whie;h  sujipeirts  the  ne;are;.st  extant 
suhpe)])ulatie)n. 


This  unit  is  emtsiele  the  ge;e)graphie:al 
iirea  eiexaipieel  by  the;  .s])e;e:ie;.s  at  the;  time; 
e)f  listing,  ami  is  neit  knenvn  tei  be; 
eairrently  e)e:e:upie;el.  ()R-1  was  last 
kneiwn  tei  be;  e)e:e;u])ie;el  in  l‘)77  (.Swift  ot 
dl.  1‘)80,  p.  1).  'I’he;  re;ase)n  feir  the 
e;xlirpatie)n  e)f  the;  liisteirieail 
subjieipulatiem  at  this  site  is  unkmiwn. 
Ueiwever.  this  unit  is  e;.sse;ntial  feir  the; 
e:e)nse;rvatie)n  eif  the;  .spe;e:ie;s  he;e:im.se;  it 
wemlei  .del  reeaivery  eif  the;  tiele;wate;r 
geiby  in  the;  gene;tie;ally  unieiue  .Seiuth 
(ieiiist  Re;e:e)ve;rv  Unit.  The;  Ree:e)ve;rv  l^lan 
neites  that  the  s])ee;ie;.s  shendel  be; 
re;intre)elue:e;el  into  as  many  leieailities  as 
jieissible  tei  the  mirth  ami  seiuth  of  MCiB 
Ciiinj)  Peinelleton  (Serviea;  2()()5a,  p.  C- 
10).  Ali.sei  (h'e;e;k  is  ielentifieel  in  the; 
Ree:e)ve;rv  Plan  as  a  potential 
re;intre)elue:tion  .site;  (.Se;rvice  2{)()5a,  ji.  (j- 
20).  If  tiele;wale;r  goby  be;e;e)me; 
e;.stiibli.she;el  at  this  loeailiein,  this  unit’s 
])rimarv  funeliein  weiulel  be;  tei  help 
imiintain  thegene;tie;  eliveirsity  of  the; 
.Se)uthe;rn  (aiast  Reeaivery  Unit 
(e;.s])e;e:ially  Reeaiverv  .Subunit  .SCI). 
Meireeiver,  a  le;ve;l  eif  iieipulatiein 
reehmelane;y  wendel  help  ])re;ve;nt  the; 
e;xtirpatie)n  eif  a  me;tapei|iulatiein  in 
whie:h  einly  eine;  eir  twei  eie:e:upieel  sites 
remain,  whie:h  is  the;  e:ase;  feir  Re;e:eive;rv 
Suliunit  Sfil. 

Allheiugh  OR-l  is  emtsiele;  the; 
gi;eigra]ihie;al  are;a  eie;e:u)iieel  at  the;  lime; 
eif  li.sting  anei  is  neit  eairremtly  eie:eai]iie;el, 
it  eleieis  peis.sess  tlu;  P(’E  that  is  ne;eele;el 
tei  su]i]iort  tieleiwater  geiby.  On  an 
inteirmittent  basis,  OR-l  peisseis.ses  a 
sanelbar  aeaeiss  the  nieiuth  eif  the  lageiein 
or  eistuary  eluring  the;  late  spring, 
summer,  anel  fall  tluil  e:lei.se;,s  or  partially 
e.lei.ses  the;  lageiein  eir  estuary,  anel  theireby 
jirovieles  relativelv  stable  exinelitieins 
(PCE  le:).  PCE  la  ami  lb  eieaair 
througheiut  the  unit,  altheiugh  their 
preicise;  leie:atiein  eluring  any  partieadar 
time;  perieiel  may  ediange  in  respeinse;  tei 
seiaseinal  nue:tuatieins  in  jireeajiitatiein 
anel  tielal  inunelatiein. 

SAN-I  :  San  Luis  Hov  Hivor 

SAN-l  eainsists  eif  50  ae:  (28  ha).  This 
unit  is  leieaiteel  in  .Sem  Dieigei  County, 
within  the  City  of  Oeieansiele.  The;  unit 
eainsists  eif  8  ae;  (1  ha)  eif  .State;  lanels,  40 
ae:  (20  ha)  eif  leie:al  lanels,  anel  4  ae:  (2  ha) 
eif  ]irivate;  lanels.  .SAN-1  is  leie:ate;el 
a]ipreixim!ite;ly  2.5  mi  (4.0  km)  seiuth  of 
the  .Santa  Margarita  River  (neit 
elesignateiel  fis  e:ritie:al  habitat;  se;e; 
Applicdtion  of  Section  4(d)(3)  of  tiio 
y\ct — Marine;  Ceii  jis  Base  Camp 
Pe;nelle;tein  .see:liein  be;leiw).  whie;h 
su]i]ieirts  the  nearest  knenvn  extant 
.sidi|ieipu)atiein. 

This  unit  is  emtsiele  the  ge;eigraphie:al 
area  e}e:e:u]iieel  by  the  siie;e:ies  at  the  time; 
eif  li.sting,  hut  tielewateir  geibies  were; 
ele;te;e:te;el  at  this  leie:atiein  in  2010 
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(Lafforty  2010,  not  ])aginated),  which 
iiuiicates  tliat  this  location  is  one  of  tlu; 
suite  of  occupied  and  intermittently 
occu])ied  locations  that  contributes  to 
tidewater  goby  metapo])ulation  on  MCB 
(lamp  I’endhUon.  'I'liis  unit  is  (!s.sential 
for  the  conservation  of  the  species 
l)iu:au.se  it  serves  as  one  of  a  limited 
numher  of  locations  that  contribute 
toward  metapopulation  dvnamics  of  the 
gimetically  uni(|ue  South  (ioast 
Recovery  Unit.  As  discu.ssed  in  the 
XU^tapopuhition  Dynamics  section,  the 
nnmher  of  suhpojiulations  is  important 
to  the  long-term  stability  of  a 
metapopulation.  As  such,  SAN-1  will 
help  the  species  to  survive  and  support 
the  recovery  of  the  tidewater  goby 
])oj)ulation  within  the  South  Cioast 
Recovery  Unit,  even  ])otentiallv 
facilitating  natural  recolonization  of 
currently  unoccupied  locations  to  the 
south.  The  Rei:overy  Flan  notes  that  the 
species  should  he  reintroduced  into  as 
many  localities  as  ]K)ssil)le  to  the  north 
and  south  of  MCB  Camp  Fendleton 
(Service  2()()5a,  j).  G-Ki).  The  San  Luis 
Rev  River  was  identified  in  the 
Recovery  Plan  as  a  jiotential 
reintroduction  site  (Service  2()()5a,  ]).  G- 
20).  Prior  to  2010.  tidewater  gobies  were 
la.st  detected  in  this  unit  in  10.58 
(Lafferty,  pers.  comm.  2010).  'fins  unit 
now  represents  the  southernmost 
occupied  area  of  the  s])ecies’ 
distribution,  and  is  important  for 
maintaining  the  tidewat(!r  gohv 
metapopulation  in  the  region. 

Although  SAN— 1  is  outside  the 
g(iographical  area  occupied  at  the  time 
of  listing,  it  does  {lossess  the  PGE  that 
is  needed  to  supjiort  tidewater  goby.  On 
an  intermittent  basis.  SAN-1  possesses 
a  .sandbar  across  the  mouth  of  the 
lagoon  or  estuary  during  the  late  spring. 
Slimmer,  and  fall  that  closes  or  partially 
clo.ses  the  lagoon  or  estuary,  and  thereby 
jirovides  relatively  stable  conditions 
(PGE  Ic).  PGE  la  and  Ih  occur 
throughout  the  unit,  although  their 
precise  location  during  any  particular 
time  period  may  change  in  response  to 
sea.sonal  lluctuations  in  precijhtation 
and  tidal  inundation. 

Effects  ofCiritical  llnhitat  Designation 

Scclion  7  Consultation 

Section  7(a)(2)  of  the  Act  re(]uires 
Federal  agencies,  including  the  Service, 
to  ensure  that  any  action  they  fund, 
authorize,  or  carry  out  is  not  likely  to 
jeo])ardize  the  continued  existence  of 
any  endangered  species  or  threatened 
species  or  result  in  the  destruction  or 
adverse  modification  of  designated 
critical  habitat  of  such  sjiecies.  In 
addition,  section  7(a)(4)  of  the  Act 
recpiires  Federal  agencies  to  txnifer  with 


the  .Service  on  any  agency  action  that  is 
likely  to  jeopardize  tiie  continued 
existence  of  any  species  ])ro])o.sed  to  he 
listed  under  the  Act  or  result  in  the 
de.strnction  or  adverse  modification  of 
])ropo.sed  critical  habitat. 

Decisions  by  the  5th  and  Bth  Ciircnit 
(iourts  of  Aiijieals  have  invalidated  our 
regulatory  definition  of  “destruction  or 
adverse  modification”  (50  (iFR  402.02) 
(see  Cifford  Pinchot  Task  Force  v.  IJ.S. 
I'ish  and  Wildlife  Seivice,  378  !•’.  3d 
1050  (0th  Gir.  2004)  and  Sierra  Club  v. 
U.S.  Fish  and  Wildlife  Seivice  et  al.,  245 
F.3d  434,  442  (5th  Gir.  2001)),  and  we 
do  not  rely  on  this  regulatory  definition 
when  analyzing  whether  an  action  is 
likely  to  destroy  or  adversely  modify 
critical  habitat.  Umler  the  statutory 
])rovision.s  of  the  Act,  we  determine 
destruction  or  adverse  modification  on 
the  basis  of  whether,  with 
implementation  of  the  jiroposed  Federal 
action,  the  affected  critical  habitat 
would  continue  to  serve  its  intended 
con.servation  role  for  the  species. 

If  a  Federal  action  may  affect  a  listed 
sjiecies  or  its  critical  habitat,  the 
resjionsihle  Federal  agency  (action 
agency)  mn.st  enter  into  consultation 
with  us.  Examjiles  of  actions  that  are 
subject  to  the  section  7  consultation 
jirocess  are  actions  on  .State,  tribal, 
local,  or  jirivate  lands  that  re(|nire  a 
Federal  jiermit  (such  as  a  jiermit  from 
the  U..S.  Army  (iorjis  of  Engineers  under 
section  404  of  the  Glean  Water  Act  (33 
U..S.G.  1251  et  seij.)  or  a  jiermit  from  the 
Service  under  section  10  of  the  Act)  or 
that  involve  some  other  Federal  action 
(such  as  funding  from  the  Federal 
Highway  Administration,  Federal 
Aviation  Admini.stration,  or  the  Federal 
Emergeni:y  Management  Agency). 
Federal  actions  not  affecting  listed 
sjiecies  or  critical  habitat,  and  actions 
on  .State,  tribal,  local,  or  jirivate  lands 
that  are  not  federally  funded  or 
authorized,  do  not  require  section  7 
consultation. 

As  a  result  of  this  consultation,  we 
document  comjiliance  with  the 
reejuirements  of  section  7(a)(2)  through 
our  issuance  of: 

(1)  A  coiH:urrence  letter  for  Federal 
actions  that  may  affect,  hut  are  not 
likely  to  adversely  affect,  listed  sjiecies 
or  critical  habitat;  or 

(2)  A  biological  ojiinion  for  Federal 
actions  that  may  affect,  or  are  likely  to 
adversely  affect,  listed  sjiecies  or  critical 
habitat. 

When  we  i.ssue  a  biological  ojiinion 
concluding  that  a  jiroject  is  likely  to 
jeojiardize  the  continued  existence  of  a 
listed  sjiecies  and/or  destroy  or 
adversely  modify  critical  habitat,  we 
jirovide  rea.sonalile  and  jirudent 
alternatives  to  the  jiroject,  if  any  are 


identifiable,  that  would  avoid  the 
likelihood  of  jeojiardv  and/or 
destruction  or  adverse  modification  of 
critical  habitat.  We  define  “reasonable 
and  jirndent  alternatives”  (at  50  (iFR 
402.02)  as  alternative  actions  identified 
during  consnltation  that: 

(1)  Gan  he  imjilemented  in  a  manner 
consistent  with  the  intended  jiurjio.se  of 
the  action, 

(2)  Gan  he  imjilemented  consistent 
with  the  scojie  of  the  Federal  agenev’s 
legal  authority  and  jurisdiction. 

(3)  Are  economically  and 
technologically  feasible,  and 

(4)  Would,  in  the  Director's  ojiinion, 
avoid  the  likelihood  of  jeojiardizing  the 
continued  existence  of  the  listed  sjiecies 
and/or  avoid  the  likelihood  of 
destroying  or  adversely  modifving 
critical  habitat. 

Reasonable  and  jirudent  alternatives 
can  vary  from  slight  jiroject 
modifications  to  extensive  redesign  or 
relocation  of  the  jiroject.  Gosts 
associated  with  imjilementing  a 
rea.sonalile  and  jirudent  alternative  are 
similarly  variable. 

Regulations  at  50  GFR  402.10  reijuire 
Federal  agencies  to  reinitiate 
consultation  on  jireviously  reviewed 
actions  in  instances  where  we  have 
listed  a  new  sjiecies  or  sulisecjnently 
designated  critical  habitat  that  mav  he 
affected  and  the  Federal  agency  has 
retained  di.scretionarv  involvement  or 
control  over  the  action  (or  the  agenev’s 
di.scretionarv  involvement  or  control  is 
authorized  by  law).  Gonsecjuently, 
Federal  agencies  sometimes  may  need  to 
reijuest  reinitiation  of  consultation  with 
us  on  actions  for  which  formal 
consultation  has  been  comjileted,  if 
tho.se  actions  with  discretionary 
involvement  or  control  may  affect 
suliseqnently  li.sted  sjiecies  or 
designated  critical  habitat. 

Application  of  the  “Adverse 
Modification"  Standard 

The  key  factor  related  to  the  adverse 
modification  determination  is  whether, 
with  imjilementation  of  the  jirojiosed 
Federal  action,  the  affected  critical 
habitat  would  continue  to  serve  its 
intended  conservation  role  for  the 
sjiecies.  Activities  that  may  de.stroy  or 
adversely  modify  critical  habitat  are 
tho.se  that  alter  the  jihysical  or 
biological  features  to  an  extent  that 
ajijirecialily  reduces  the  con.servation 
value  of  critical  habitat  for  tidewater 
goliv.  As  di.scussed  above,  the  role  of 
critical  habitat  is  to  sujijiort  life-history 
needs  of  the  sjiecies  and  jirovide  for  the 
conservation  of  the  .species. 

Section  4(li)(8)  of  tlie  Act  reijuires  ns 
to  briefly  evaluate  and  describe,  in  any 
jirojio.sed  or  final  regulation  that 
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designates  critical  habitat,  activities 
involving  a  Federal  action  that  may 
destroy  or  adversely  modify  such 
habitat,  or  that  may  he  affected  by  siu:h 
designation. 

Activities  that  may  affect  critical 
habitat,  when  carried  out.  funded,  or 
authoriz(ul  by  a  Fculeral  agencv,  should 
result  in  consultation  for  the  tidewater 
gohv.  These;  activities  include,  hut  arc; 
not  limitt;d  to: 

(1)  Actions  that  would  channelize  or 
div(;rt  water  n;dncing  the;  amount  of 
sj)ace  that  is  available  for  individual 
and  po|)ulation  growth  and  normal 
h(;havior.  and  r(;dnce  or  eliminate  sites 
for  hr(;eding,  re))rodiu;tion.  and  rc;aring 
(or  d(;veloj)ment)  of  offsoring. 

(2)  Actions  that  would  substantially 
alter  the  natural  hydrologic  r(;gime 
n|)stri;am  of  the  dc;signat(;d  c:ritical 
habitat  units.  Such  activitic;s  could 
include,  hut  are  ncjt  limited  to,  ground 
water  pumping  or  surface  water 
div{;rsion  activities,  construction  of 
impoundments  or  flood  control 
.strnctnr(;s,  or  the  r(;l(;ase  of  water  in 
c;xcess  of  levels  that  historicallv 
occurred.  These  activiti(;s  could  result 
in  atypical  reduction  or  incr(;ases  in  the 
amount  of  water  that  is  pr(;s(;nt  in  the 
acjnatic  habitats  that  tidewater  gohv 
occupy,  and  alter  salinity  conditions 
that  support  this  sp(;cii;s. 

(8)  Actions  that  would  substantially 
alter  the  channel  morphology  of  the 
designat(;d  critical  habitat  units,  or  the; 
ar(;a.s  u|)-gradic;nt  from  the.se  units.  .Such 
activities  could  include,  hut  arc;  not 
limited  to,  chanm;lization  proj(;cts,  road 
and  bridge  proj(;cts.  removal  of 
substrates,  de.struction  and  alteration  of 
rij)arian  vegetation,  reduction  of 
available  lloodplain.  and  removal  of 
gravel  or  nood])lain  terrace  materials. 
The.se  activities  could  result  in 
increa.sed  water  velocities  and  Hush 
large  numhers  of  tidewater  goby  into  the 
ocean  esjjeciallv  during  Hood  events. 

(4)  Actions  that  would  result  in  the 
discharge  of  agricultural  and  sewage 
efiluents.  or  chemical  or  biological 
pollutants  into  the  acpiatic  habitats 
where  tidewater  gohv  occur.  Such 
activities  could  include,  hut  are  not 
limited  to.  grazing,  fertilizer  a])plication. 
.s(;wage  treatment.  j)i;sticide  aj)])lication. 
and  h(;rhicide  application.  Th(;se 
activiti(;s  could  d(;grade  the  water 
(inality  when;  tidewater  goby  live, 
introduce;  toxic  substances  that  can 
poison  individual  fish,  adver.s(;ly  affect 
fish  immum;  systems,  and  decr(;ase  the 
amount  of  oxygen  in  acpiatic  habitats 
wh(;re  the  s|)ecies  occurs. 

(.5)  Actions  that  would  cau.se  aty])ical 
levels  of  sedimentation  in  coastal 
wetland  habitats  or  remove;  ve;ge;tative 
cov(;r  that  stal)ilize;.s  .stre;am  hanks.  Sne:h 


activitie;.s  ce)nlel  ine:luele.  hut  are;  ne)t 
limiteel  te;,  grazing  eer  mining  activities, 
reeael  e:e)n.strue;tie)n  pre)je;e;t.s,  e)fi-re)iiel 
ve;hie:le;  n.se;,  eenel  e)the;r  Wiitersheel  anel 
fle)e)el])hiin-elistnrhime:e;  :ie:tivitie;s.  The;.se; 
iie:tivitie;.s  e:e)nlel  have;  the;  pe)te;nti;il  te; 
alter  the;  ameennt  <mel  e:e)m])e)sitie)n  e)f  the; 
substrate  in  the;  heihitiits  whe;re;  tiele;wate;r 
ge)hy  e)e:e:ur,  anel  the;re;hy  affe;e:t  the; 
.s])e;e:ie;.s’  cihility  te;  e;e)nstrue;t  hre;e;eling 
hurre)ws. 

(ti)  Actie)n.s  that  won  lei  re;.sult  in  the; 
<irtifie;ial  hreaeihing  e)f  lage)e)n  luihitiits. 
Sue;h  ae:tivitie;s  e:e)ulei  ine:lnele;,  but  iere 
ne)t  limited  te;,  lagemn  hreae;hing  fe)r 
me)seiuite)  e;ontre)l.  fle)e)el  manage;me;nt, 
anel  re;e;re;atie)nal  e)pportunitie;.s  sueih  as 
creating  surf  hre;aks.  The;,se;  ae:tivitie;s 
e;e)uld  re;eluce  the;  ameeunt  of  s))<ee;e  that 
is  available  for  inelivielual  anel 
l)e)pidation  gre)vvth;  stranel  anel  ele;.sice;ate 
tielewater  ge)hv  aelults,  fry,  e)r  e;ggs:  anel 
incre;ase  the;  risk  the;y  will  he;  pre;yed 
n])e)n  by  metive;  or  ne)nn;itive;  pre;ehite)rs 
iis  the;y  he;e:ome  e:once;ntrate;el  emel 
e;x])e),seel  iis  wiite;r  levels  elre)p. 

(7)  Ae:tion.s  that  we)ulel  e:re;ate;  harrie;r.s 
that  i)re;vent  tielewater  goby  fre)m 
ae:e;es.sing  are;as  the;y  we)ulel  neermallv  he; 
able  te)  €K;e:e;.ss.  8’he;se  af:tivilie;s,  whie:h 
may  ine:luele;.  hut  iire  ne)t  limite;el  te). 
water  elive;r.sie)n.s,  re)ael  e:re)s.sing.s,  anel 
sills.  The;.se;  cie:tivitie;.s  e:e)ulel  re;elue;e  the; 
enneeunt  e)f  s])<)e;e;  that  is  .ivailahle  for 
ineliviehiiil  anel  ])e)])ulatie)n  greewth,  iinel 
re;elne:e;  the;  numhe;r  iinel  extent  e)f  .site;.s 
for  hre;eieling,  repre)elue:tie)n,  anel  re;aring 
(e)r  eleve;le)])me;nt)  e)f  e)ffs])ring. 

Exemptions 

AppiicAiiion  of  Sf^ction  4fe;jf.7j  oftlu;  Act 

The;  Sike;.s  y\e;t  hnpreevement  Act  e)f 
1997  (Sike;s  Ae:t)  (Ki  IJ.S.C.  ()7()a) 
re;(|uire;el  e;ae:h  military  installatiein  that 
includes  lanel  anel  wate;r  suitable  for  the; 
ce)n.se;rvatie)n  anel  management  e)f 
natural  re;.sources  te)  e;omi)lete  an 
inte;grate;el  natural  re;soure;e;s 
manageme;nt  plan  (INRMP)  hv 
Novemhe;r  17,  2001.  An  INRMF 
inte;grates  imple;me;ntalie)n  of  the; 
military  mi.ssieen  e)f  the;  in.stallatieen  with 
stewarelship  e)f  the  natural  re;.se)nre:(;.s 
fe)unel  e)n  the;  hiise.  Eae:h  INRM!^ 
ine:luele;.s: 

(1)  An  as.se;.ssment  e)f  the;  e:e:ole)gie:al 
ne;e;d.s  e)n  the;  installatieen,  ine.lueling  the 
ne;e;el  te)  pre)viele;  fe)r  the;  ce)n.se;rvalie)n  e)f 
listeel  .s))e;e:ie;.s; 

(2)  A  statement  e)f  geeals  anel  j)rie)rities: 

(8)  A  eie;t<nle;el  ele;se:ri])tie)n  e)f 

manageaneait  aeitions  te)  he  implementeel 
te)  ])roviele;  fe)r  these  ee;e)logical  ne;eel.s: 
iinel 

(4)  A  moniteering  iinel  iiela])tive; 
manageanent  plan. 

Among  other  things,  each  INRMF 
must,  te)  the  exte;nt  apjnopriate  anel 


iipplie'.ahle,  pre)viele;  for  fish  anel  wilellife; 
management;  fish  anel  wilellife  habitat 
e;nhime:e;me;nt  eer  me)eiifie:iition;  wetliinel 
l)re)te;ctie)n.  e;nhime:e;me;nt,  iinel 
reisteiratiem  where;  ne;e:e;.s.siirv  te;  su])])e)rt 
fish  anel  wilellife:  iinel  emfdrcement  eif 
a|)l)lie;ahle;  natural  re;se)ure:e;  laws. 

The;  Natiemal  Deifense  Authorizatiein 
Ae:t  for  Fiseial  Ye;ar  2004  (l^uh.  I>.  108- 
180)  ameneleiel  the;  Ae:t  tei  limit  areas 
eligible  feir  elesignation  as  e;ritie:al 
hahitat.  Spe;e:ifie:ally,  se;e:tie)n  4(a)(8)(15)(i) 
eif  the  Ae;t  (10  ll.,S.C.  1 .588(a)(8)(B)(i)) 
ne)W  pre)viele;.s:  “The;  Se;e:re;tarv  shall  neit 
elesiguiite  as  e:ritie:al  hahitat  any  lanels  eir 
either  ge;e)gra])hie:al  iireais  eiwneel  or 
e:e)ntre)lleel  by  the  Department  of 
Deifense.  eir  elesignated  feir  its  use,  that 
are  suhjee;!  to  an  inte;grate;et  natural 
re.se)ure;e;s  management  plan  prepareel 
nneler  see:tion  101  of  the  Sikes  Ae:t  (10 

II. S.C.  070a),  if  the;  Se;cretarv  determines 
in  writing  that  such  plan  pre)viele;s  a 
benefit  tei  the;  s])e;e:ie;.s  for  which  e:ritic:al 
habitat  is  prope).se;d  for  d(;.signation.” 

We  ce)n.sulte;el  with  the;  military  em  the; 
eleveleijmient  iinel  implementation  eif 
INRMFs  feir  installatieins  with  liste;el 
s])e;e;ie;.s.  We;  analyzeel  INRMFs 
eleveleipeel  by  military  installations 
leicateel  within  the;  liinge  eif  the;  e:ritie;al 
hiihitat  ele;.signiition  feir  tiele;wiite;r  geihv  te) 
eie;te;rmine;  if'the;y  are  e;xe;m])t  nneleir 
.seeitiein  4(ii)(8)  eif  the  Ae:t.  The  feilleiwing 
areiiis  are;  De;])iirtme;nt  eif  Defense  lanels 
with  e:e)m])le;te;el,  .Servicei-appreiveel 
INRMl^s  within  the  areas  ielentifieel  as 
mee;tingthe;  elefinitiein  eif  e:ritie:iil  hahitat. 

Ap|)re)ve;el  INRMFs 

Vaneleaiherg  Air  Fe)re:e;  Base  (VAFB) 
anel  Marine;  Corps  Ba.se  (MCB)  Camp 
I’enelleton  have  ajijireiveel  INRMFs.  The; 

IJ. S.  Air  Foreie;  and  Marine  (ieirps  (on 
VAFB  and  M(83  (kim])  Fe;nelle;te)n. 
re;s])e;e:tively)  have  e:e)mmitted  tei 
working  e:lo.sely  with  us,  and  the;  State 
((California  Department  eif  Fish  and 
Came  (CDFG)  and  California 
Department  of  Farks  and  Reicreiatiein 
((CDFR))  with  re;gard  to  lanels  leased  by 
M(CB  (3am])  Fenelletein,  tei  ceintinually 
refine  the;  existing  INRMFs  as  part  of  the; 
Sikes  Ae;t's  INRMF  review  pre)e:e;.ss. 
Bciseel  on  our  review  eif  the;  INRMFs  feir 
thei.se;  military  installatieins.  anel  in 
ae:e:orelane:e;  with  .se;e:tie)n  4(a)(8)(B)(i)  eif 
the;  Ae;t.  we  have  ele;te;rmine;el  that  the; 
lanels  within  the;.se;  installatieins 
ielentifieul  as  meeting  the  elefinitiein  eif 
e;ritie:al  hahiteit  are;  .sulije;e:t  to  the 
INRMFs,  anel  that  e:e)n.se;rvation  efforts 
iele;ntifie;el  in  these  INRMFs  will  ]ire)vlele 
a  henefit  tei  the;  tielewater  geihy  (se;e  the 
feilleiwing  .se;e:tion.s  that  eletail  this 
ele;te;rminatiein  for  e;ae;h  installatiein). 
Therefore,  lanels  witliin  these 
installations  are;  exenijit  freim  critie:al 
hahitat  designation  uneler  section 
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4(a)(3)(B)  oi  tin;  Act.  We  are  not 
including  a])])roxiinately  727  ac  (2t)4  ha) 
ot  hal)itat  {)n  VAFB.  and  ap))roximately 
1,1. 5(j  ac  (408  ha)  of  habitat  on  M(33 


Camp  Pendleton,  in  this  critical  habitat 
d(!signation  because  of  this  exemption. 

Table  3  below  provides  ajjproximate 
areas  (ac,  ha)  of  lands  that  meet  the 


definition  of  critical  habitat,  hut  are 
exemj)t  from  designation  under  ,s(;ction 
4(a)(3)(B)  of  the  Act. 


Table  3— Exemptions  From  Critical  Habitat  Designation  for  the  Tidewater  Goby  Under  Section  4(a)(3)  of 

THE  Act 


Specific  area 

Areas  meeting  the  defi¬ 
nition  of  critical  habitat  in 
acres 
(Hectares) 

Areas  exempted  in 
acres 
(Hectares) 

Shuman  Canyon  . 

16(7) 

16(7) 

San  Antonio  Creek  . 

63  (25) 

63  (25) 

Santa  Ynez  River . 

638  (258) 

638  (258) 

Canada  Honda  . 

4(2) 

4  (2) 

Jalama  Creek . 

6(2) 

6(2) 

San  Mateo  Creek . 

73  (30) 

73  (30) 

San  Onofre  . 

20  (8) 

20  (8) 

Las  Flores/Las  Pulgas  Creek  . 

36  (14) 

36  (14) 

Hidden  Lagoon  . 

39  (16) 

39  (16) 

Aliso  Canyon . 

65  (26) 

65  (26) 

French  Lagoon . 

60  (24) 

60  (24) 

Cockleburr  Canyon  . 

74  (30) 

74  (30) 

Santa  Margarita  River . 

789  (319) 

789  (319) 

Totals  . 

1,883  (762) 

1 ,883  (762) 

Vandenherg  Air  Forc:e  Base 

VAFB  is  headcinarters  for  the  3()th 
Space  Wing,  the  Air  Force’s  .Space 
Command  unit  that  o|)erates  VAFB  and 
the  Western  Te.st  Range/Pacific  Missile 
Range.  VAFB  oi)erates  as  an  aero.s|)ace 
center  sn])])orting  west  coast  launch 
activities  for  the  Air  F’orce,  Dei)artment 
of  Defense,  National  Aeronautics  and 
.Spac(!  Administration,  and  commercial 
contractors.  The  three  ])rimarv 
operational  missions  of  VAFB  are  to 
launch.  plac:e.  and  track  .satellites  in 
near-polar  orbit;  to  test  and  evaluate  the 
intercontinental  ballistic;  missile 
systems;  and  to  snjjport  airc:raft 
operations  in  the  western  range.  VAFB 
lies  on  the  .south-central  California 
coa.st,  approximately  275  mi  (442  km) 
south  of  .San  Francisco.  140  mi  (225  km) 
northwest  of  Los  Angeles,  and  55  mi  (88 
km)  northwest  of  .Santa  Barbara.  The 
9‘(,100-ai;  (40,104-ha)  base  extends 
along  approximately  42  mi  (07  km)  of 
.Santa  Barbara  County  coa.st,  and  varies 
in  width  from  5  to  15  mi  (8  to  24  km). 

'The  VAFB  INRMP  was  j)repared  to 
provide  strategic  direc:tion  to  ecosystem 
and  natural  resources  management  on 
VAFB.  The  long-term  goal  of  the  INRMP 
is  to  integrate  all  management  activities 
in  a  manner  that  sustains,  jjromotes,  and 
restores  the  health  and  integrity  of 
VAl’B  ecosystems  using  an  adaptive 
management  ajcjn’oach.  The  INRMP  was 
designed  to;  (1)  .Summarize  existing 
management  plans  and  natural 
re.sonrces  literature  pertaining  to  VAFB; 
(2)  identify  and  analyze  management 
goals  in  existing  plans;  (3)  integrate  the 


management  goals  and  objectives  of 
individual  plans;  (4)  sn])])ort  base 
com])liance  with  applicable!  r(!gnlatorv 
reepnrements;  (5)  support  the  integration 
of  natural  resource!  ste!warelshi|)  with  the 
Air  Fore:e!  mission;  and  (8)  jerovide 
direc;tion  for  monitoring  strate!gie!s. 

VAFB  completexl  an  INRMl’  in  2011, 
which  he!ne!fits  the  tideweite!!'  goby  by; 

(1)  Avoiding  the  tieleweiter  ge)l)y  and  its 
habitat,  whemever  possible,  in  proje!e:t 
planning;  (2)  sc.heehding  ae:tivitie!S  that 
may  affe!e:t  tidewater  goby  outside  of  the 
]!e!ak  hreexling  ])e!rie)el  (Mare:h  to  )nly);  (3) 
e;oordinating  with  VAFB  water  e|nality 
staff  to  ])re!vent  de!graelatie)n  and 
contamination  of  ae|natie:  habitats;  and 
(4)  prohibiting  the  introelne:tion  of 
nonnative  fishes  into  streams  on-base 
(VAI’B  2011,  Tab  D.  p.  15).  Furthermore, 
VAFB's  environmental  staff  revienvs 
projee:ts  and  e!nfe)re:e!s  e!xisting 
re!gidations  and  orders  that,  through 
their  imple!me!ntiition.  avoid  and 
minimize!  im])ae:ts  to  natural  re!se)nre:e!s, 
ine;lnding  the  tidewater  gobv  and  its 
habitat.  In  addition,  VAFB’s  INRMP 
prote!e:ts  aeinatie:  habitats  for  the 
tidenvater  goby  by  exe:lneling  e:attle!  from 
wetlands  and  riparian  are!as  through  the 
installation  ;mel  mainte!nane:e!  of  fe!ne:ing. 

Ihihitat  fexitnrers  exs.sential  to  the 
eion.servation  of  the  tidewater  gobv  e!xist 
on  VAFB,  and  ae:tivitie!s  oe:e:nrring  on 
VAFB  are  e;nrre!ntly  being  conelne:te!el  in 
a  manner  that  minimizes  impae;ts  to 
tidewater  goby  habitat.  This  military 
installation  has  an  approved  INRMP 
that  jjrovieles  :i  benefit  to  the  tidewater 
goby,  and  VAFB  has  e:onnnitte!el  to  work 


e:le)se!ly  with  the  .Se!rvie;e!  and  the  CDFC 
to  e:ontinnallv  re!fine!  their  existing 
INRMP  as  part  of  the  .Sike!s  Ae:t’s  INRMP 
reiview  proe;e!ss.  Baseul  on  the  above 
e;onsiele!ratie)ns,  and  in  ae:e:orelane;e!  with 
se!e:tion  4(a)(3)(B)(i)  of  the  Ae:t,  we  have 
de!te!rmine!el  that  eionse^vation  eTforts 
identifieul  in  the  2011  INRMP  for  VAFB 
provide  a  he!ne!fit  to  the  tidewater  goby 
and  its  habitat.  This  ine:lnele!s  habitat 
le)e:ate!d  in  the  following  arexes;  .Shuman 
Canyon.  .San  Antonio  Cre!(!k,  .Santa  Yne!Z 
River,  (iahaela  Honda,  and  )alama  C;re!e!k. 
The!r(!fe)re,  lands  snl)je:e:t  to  the  INRMP 
for  VAFB,  whie:h  ine:lnele!s  the  lands 
le!aseel  from  the  Department  of  Defen.se 
by  other  parties,  are  exempt  from 
e:ritical  habitat  designation  under 
.se!e:tion  4(a)(3)(B)  of  the  Ae:t,  and  we  are 
not  ine:lnding  a]!j)roximately  727  ae:  (204 
ha)  of  habitat  in  this  e:ritie:al  habitat 
elexsignation  he!can.se!  of  this  eixemption. 

Marine  Corps  Base  Ciamp  PemelleUon 
M(;B  Cam])  Penelledon  is  the!  Marine 
(]e)r])s’  ])re!mie!r  am])hihions  training 
installatie)!!.  anel  its  eenly  wexst  e:e)a,st 
amphibieens  a.ssaidt  training  e;e!nte!r.  The! 
instalhition  has  been  e:e)nelne:ting  air, 

.sea,  and  gronnel  assaidt  training  sine;e! 
Wenlel  War  II.  MCB  Camp  Pemelleton 
e)e;e:npie!s  e)ve!r  125.()()()  ac  (50,580  ha)  e)f 
e:e)a.st<d  se)nthern  (ialifeniiia  in  the 
ne)rthwe!st  e:e)rne!r  e)f  .San  Die!go  (’,e)nnlv. 
Asiele  fre)m  nexirly  10,000  ae:  (4,047  Ini) 
that  are  de!ve!le)})eei,  mee.st  e)f  the 
installation  e:onsists  e)f  nnde!ve!le)j)e!el 
lanel  nseel  fe)r  training.  MfiB  Camp 
Penelleton  is  sitnateel  heUwen!!!  two  major 
metre)pe)litan  arexes;  Los  Angelexs,  82  mi 
(132  km)  to  the  neerth,  anel  .San  Die!ge), 
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.38  ini  (81  kin)  to  the  south.  Nearby 
communities  include  Oceanside  to  the 
south.  I'alllirook  to  the  east,  and  .San 
Olemente  to  the  northwest.  Aside  from 
a  iiortion  of  the  installation’s  border  that 
is  shanul  with  the  .San  Mateo 
Wilderness  Ania  and  the  Fallhrook 
Naval  Weapons  .Station,  the  surrounding 
land  use  is  urban  developmimt.  rural 
nisidential  development,  and 
agricultural  farming  and  ranching.  The 
largest  single  leaseholder  on  the 
installation  is  (California  .State  Parks, 
which  includes  a  50-year  real  estate 
tease  granted  on  .Sejitemher  1.  1071.  for 
2.000  ac  (805)  ha)  that  encomjiass  .San 
Onofre  .State  Beach. 

The  MCCB  (Camp  l^nulleton  INRMP  is 
a  planning  document  that  guides  the 
management  and  conservation  of 
natural  resources  under  the 
installation's  control.  The  INRMP  was 
prejiared  to  assist  in.stallation  staff  and 
users  in  their  efforts  to  conserve  and 
rehabilitate  natural  resources  consistent 
with  the  use  of  M(CCB  (Cam])  f^mdleton  to 
train  Marines  and  set  tin;  agenda  for 
managing  natural  resources  on  M(CB 
(Cainj)  Pendleton.  M(CB  (Camp  I’endleton 
completed  its  INRMl^  in  2001,  followed 
by  a  revised  and  upilated  version  in 
2007  to  address  conservation  and 
management  recommendations  within 
the  scope  of  the  installation's  militarv 
mission,  including  conservation 
measures  for  tidewater  goby  (M(CB 
(Camj)  l^aidleton  2007.  Appendix  F. 
.Section  F.22.  ])]).  F-78-F-85). 
Additionallv.  according  to  the  2007 
INRMP.  (California  State  Parks  is 
najuinid  to  conduct  its  natural  resources 
management  consistent  with  the 
philosophies  and  objectives  of  the 
revi.sed  2007  INRMP  (MCB  Cam}) 
Pendleton  2007.  (Chapter  2.  j).  31). 

The  tidewater  gobv  receives 
l)rogrammatic  ])rotection  from  training 
and  other  installation  activities  within 
the  estuarine  component  of  its  habitat, 
as  outlined  and  required  in  both  the 
Estuarine  and  Beach  Ecosvstem 
Conservation  Plan  anti  the  Riparian 
Ecosystem  Conservation  Plan  (MCB 
(Camp  Pendleton  2007.  A])pendices  B 
and  C.  respectively).  Management  and 
protection  measures  that  benefit  the 
tidewater  goby  identified  in  A])pendix  B 
of  the  INRMP  include,  hut  are  not 
limited  to.  the  following;  (1) 

Maintaining  connectivitv  of  beach  and 
estuarine  ecosystems  with  riparian  and 
u|)land  ecosvstems;  (2)  promoting 
natural  hydrological  proces.ses  to 
maintain  estuarine  water  (jualitv  and 
(juantity:  and  (3)  maximizing  the 
|)rol)al)ility  of  tidewater  goby 
meta|)opulation  exi.stence  within  the 
lagoon  complex  (M(CB  (Camp  Pendleton 
2007,  A])])endix  B,  pj).  B.5-B7). 


Management  and  protection  measures 
that  benefit  tidewater  goby  identified  in 
A})i)endix  (C  of  tlie  INRMl’  include.  l)ut 
are  not  limited  to,  the  following:  (1) 
Eliminating  nonnative  invasive  si)ecies 
(such  as  Arundo  donax  (giant  reed))  on 
the  in.stallation  and  off  the  installation 
in  i)artnership  with  u])stream 
landowners  to  enhance  ecosystem 
value;  (2)  providing  viable  riparian 
corridors  and  promoting  connectivity  of 
native  riparian  hafiitats;  (3)  i)roviding 
for  unimpeded  hydrologic  and 
sedimentary  flooilplain  dynamics  to 
support  the  maintenance  and 
enhancement  of  biota;  (4)  maintaining 
natural  flood])lain  i)rocesses  and  extent 
ofthe.se  areas  by  avoiding  and 
minimizing  further  permanent  loss  of 
floodplain  habitats;  (5)  maintaining  to 
the  maximum  extent  possible  natural 
flood  regimes;  (8)  maintaining  to  the 
extent  practicable  stream  and  river 
flows  needed  to  suj)port  rii)arian 
habitat;  (7)  monitoring  and  maintaining 
groundwater  levels  and  basin 
withdrawals  to  avoid  lo.ss  and 
degradation  of  habitat  (piality:  (8) 
restoring  areas  to  their  original 
condition  after  di.sturhance,  such  as 
following  ])roject  construction  or  fire 
damage;  and  (8)  j)romoting  increased 
tidewater  goby  j)o|)ulations  in 
watersheds  through  ])erp(!tuation  of 
natural  ecosystem  processes  and 
programmatic  instruction  application 
for  avoidance  and  minimization  of 
im])acts  (M(CB  (Cam])  l^;ndleton  2()()7. 
Appendix  (C,  ])}).  (C5-(C8). 

(Current  environmental  regulations 
and  re.strictions  ap])ly  to  all  threatened 
and  endangered  .s])ecies  on  the 
installation  (including  tidewater  gobv) 
and  are  provided  to  all  users  of  ranges 
and  training  areas  to  guide  activities  and 
j)rotect  the  s])ecies  and  its  habitat.  First, 
specific  conservation  measures  are 
api)lied  to  the  tidewater  goby  and  its 
hal)itat  that  include:  (1)  Controlling 
nonnative  animal  species  (such  as 
bullfrogs)  and  nonnative  ])lant  s])ecie.s 
(such  as  Arundo  donux  and  liorippu 
sj)]).  (watercre.ss));  and  (2)  restricting 
military-related  traffic  use  within 
riparian  areas  to  existing  roads,  trails, 
and  crossings.  .Second,  M(CB  (Canq) 
Pendleton's  environmental  .security  staff 
review  projects  and  enforce  exi.sting 
regulations  and  orders  that,  through 
their  implementation,  avoid  and 
minimize  im|)acts  to  natural  resources, 
including  the  tidewater  goby  and  its 
habitat.  Third,  M(CB  (Camj)  I’endleton 
])rovide.s  training  to  per.sonnel  on 
environmental  awareness  for  .sensitive 
resources  on  the  ba.se,  including  the 
tidewater  goby  and  its  habitat.  As  a 
result  of  these  regulations  and 


re.strictions.  activities  occurring  on  MCB 
Cam])  l^indleton  are  currently 
conducted  in  a  manner  that  minimizes 
im])acts  to  tidewater  goby  habitat. 

MCB  Cam])  I’endleton's  INRMP  al.so 
benefits  tidewater  goby  through  ongoing 
monitoring  and  re.searc:h  efforts.  The 
installation  conducts  monitoring  of 
tidewater  gobv  ])0])ulation.s  at  lea.st  once 
every  3  years,  and  also  conducts 
monitoring  to  determine  im])acts  of 
relocation  of  effluent  infiltration  ])onds 
(MCB  (lam])  Pendleton  2007,  A])])endix 
B,  ]).  B8).  Data  an;  ])rovided  to  all 
necessary  ])er.sonnel  through  MCB  Cam]) 
Pendleton's  Cl.S  database  on  .sensitive 
resources  and  in  their  ])uhlished 
resource  atlas.  Additionally.  MCB  Cam]) 
l^mdleton  collaborated  with  the  IJ..S. 
(Geological  .Survey's  Biological 
Resources  division  to  develo])  and 
im])lement  a  rigorous  science-based 
monitoring  ])rotocol  for  tidewater  goby 
])0])nlations  throughout  the  installation, 
inchuling  monitoring  water  (jualitv 
variables  at  all  hi.storically  occu])ied 
sites  regardless  of  current  occu])ation 
status  (bafferty  2010.  ])]).  10-11). 

Ba.sed  on  the  above  considerations, 
and  in  accordance  with  section 
4(a)(3)(B)(i)  of  the  Act,  we  have 
determined  that  conservation  efforts 
identified  in  the  2007  INRMP  for  MCB 
Cam])  l^endleton  ])rovide  a  benefit  to  the 
tidewater  goby  and  its  habitat.  This 
includes  habitat  located  in  the  following 
areas:  .San  Mateo  (Ireek.  .San  Onofre 
(]reek.  l..as  I'lore.s/ljas  Pulgas  ('.reek. 
Hidden  Lagoon,  Ali.so  Canyon,  French 
l,agoon.  (]ocklel)urr  C.anyon,  and  .Santa 
Margarita  River  (names  of  areas  follow 
those  used  in  the  Recovery  Plan  (Service 
2005a,  ])]).  B21-22)).  Therefore,  lands 
subject  to  the  INRMP  for  MCB  Camj) 
Pendleton,  which  includes  the  lands 
lea,sed  from  the  De])artment  of  Defen,se 
by  other  ])artie,s,  are  exem])t  from 
critical  habitat  designation  under 
section  4(a)(3)(B)  of  the  Act,  and  we  are 
not  including  a])])roximately  1.158  ac 
(488  ha)  of  habitat  in  this  critical  habitat 
designation  because  of  this  exem])tion. 

Exclusions 

Application  of  Section  4(h)(2)  of  the  Act 

.Section  4(1))(2)  of  the  Act  .states  that 
the  .Secretary  shall  designate  and  make 
revisions  to  critical  habitat  on  the  basis 
of  the  best  available  .scientific  data  after 
taking  into  consideration  the  economic 
im])act,  national  .security  im])act,  and 
any  other  relevant  im])act  of  .s])ecifying 
any  ])articular  area  as  critical  habitat. 
The  .Secretary  may  exclude  an  area  from 
critical  habitat  if  he  determines  that  the 
benefits  of  such  exclusion  outweigh  the 
benefits  of  .s])ecifying  such  area  as  ])art 
of  the  critical  habitat,  unless  he 
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(leterniines,  based  on  the  best  scientific 
(lata  available,  that  the  failure  to 
designate  siicb  area  as  critical  habitat 
will  result  in  the  extinction  of  the 
.sjKicies.  The  statute  on  its  face,  as  well 
as  the  l(!gislative  history,  is  clear  that 
the  S(;cr(;tarv  has  broad  di.scrcition 
regarding  which  factor(s)  to  use  and 
how  much  weight  to  give  to  any  factor 
in  making  that  determination. 

Inclusions  Bas(;d  on  Economic  Im])acts 

tinder  section  4(hK2)  of  the  Act.  we 
consider  the  (iconomic  im|)acts  of 
spcicifying  any  particular  area  as  critical 
habitat.  In  order  to  consider  (jconomic 
impacts,  we  ])re])ared  a  draft  economic 
analysis  of  the  ])ro])osed  critical  habitat 
designation  (Industrial  Economics 
Incor|)orated  (lEc)  2012).  The  draft 
analysis,  dated  March  10.  2012,  was 
made  available  for  public  review  from 
July  24,  2012,  through  August  28,  2012 
(77  FR  48222).  Following  the  close  of 
the  comment  ])eriod.  a  final  analvsis  of 
the  potential  economic  efhicts  of  the 
designation  was  developed  taking  into 
consideration  the  ])nhlic  comments  and 
any  new  information. 

The  intent  of  the  final  (!conomic 
analysis  (FEA)  is  to  (|nantifv  the 
(iconomic  iinjiacts  of  all  ])()tential 
c()ns(irvati()n  efforts  for  tidewater  goby; 
some  of  tluise  costs  will  likely  he 
incurred  nigardless  of  wluitluir  we 
designate  critical  habitat  (has(!line).  I’lie 
economic  imjiact  of  the  final  critical 
habitat  designation  is  analvzed  hv 
comparing  scenarios  both  “with  critical 
habitat”  and  “without  critical  habitat.” 
The  “without  critical  habitat”  .scenario 
represents  the  ha.seline  for  the  analysis, 
considering  jjrotections  already  in  place 
for  the  sp(x:ies  (for  (ixample,  under  the 
Federal  listing  and  other  Fedriral,  State, 
and  local  n^gulations).  The  baseline, 
therefore,  represents  the  costs  incurred 
nigardless  of  whetlun'  critical  habitat  is 
(Uisignated.  The  “with  critical  habitat” 
scenario  (kxscrihes  the  incremental 
imjjacts  associated  sp(icifically  with  the 
designation  of  critical  habitat  for  the 
speci(is.  The  incremental  conservation 
efforts  and  a.ssociated  impacts  are  those 
not  expected  to  occur  absent  the 
designation  of  critical  habitat  for  the 
s])eci(;.s.  In  other  words,  the  increnumtal 
costs  are  tho.se  attributable  solely  to  the 
designation  of  critical  habitat  above  and 
beyond  the  baseline  costs:  th(!se  are  the 
costs  we  consider  in  the  final 
designation  of  critical  habitat.  The 
analvsis  looks  r(4ros])ectivelv  at 
baseline  impacts  incurred  since  the 
sp(;cies  was  li.sted,  and  forecasts  both 
baseline  and  incremental  impacts  likelv 
to  occur  with  the  dcxsignation  of  critical 
habitat. 


The  FEA  also  a(l(lre.ss(!s  how  potential 
economic  imjjacts  are  likely  to  be 
distributed,  including  an  a.s.s(;.ssment  of 
any  local  or  regional  impacts  of  habitat 
con.servation  and  the  ])()tential  effects  of 
con.servation  activities  on  governnuait 
agencies,  private  husiiKis.ses.  and 
individuals.  'I’he  FfiA  mea.sur(!s  lo.st 
economic  efficiency  a.ssociated  with 
residential  and  comnuirciid 
(level()])ment  and  public  projects  and 
activiti(!s,  such  as  (iconomic  iinjiacts  on 
water  managenuiiit  and  transjiortation 
l)r()j(!cts.  Fe(l(!ral  lands,  small  entities, 
and  the  energy  industry. 

Decisionmakers  can  use  this 
information  to  assess  whether  the  effects 
of  the  designation  might  unduly  burden 
a  ])articnlar  group  or  (economic  siictor. 
h'inally,  the  FEA  looks  retrospectively  at 
costs  that  have  been  incurred  since  1984 
(year  of  the  species’  listing)  (5t)  FR 
5494),  and  considers  those  co.sts  that 
may  occur  in  the  20  yriars  following  the 
(kisignation  of  critical  habitat,  which 
was  determiued  to  be  the  a])pr()priat(i 
period  for  analysis  b(!can.se  limited 
l)lanning  information  was  available  for 
most  activities  to  foreca.st  activitv  levels 
for  projects  beyond  a  20-y(!ar  timeframe. 
The  FEA  (iuantifi(;s  economic  impacts  of 
tidewater  goby  con.servation  efforts 
a.ssociat(!(l  with  the  following  categories 
of  activitv:  (1)  Water  management,  (2) 
cattle  grazing.  (8)  transportation  (roads, 
highways.  hri(lg(!.s),  (4)  utilities  (oil  and 
gas  pi])elines).  (5)  lusidential, 
commercial,  and  industrial 
(levek)])ment,  and  (9)  natural  resource 
manageimait. 

Baseline  protrictions  for  the  tidewater 
goby  address  a  broad  range  of  habitat 
thniats  within  a  significant  portion  of 
the  projjo.sed  critical  habitat  area.  A  key 
consideration  in  the  iucremental 
analvsis  is  that,  vvluae  tidrnvater  gohv 
critical  habitat  overlaps  with  steelhead 
(Oncorhvnclms  invkiss)  critical  habitat, 
st(!olh(;a(l  conservation  measures  woidd 
be  sufficiently  prot(!ctive  for  tidewater 
goby  as  well,  and,  therefore,  few 
incremental  jjroject  modification  costs 
are  anticipated  in  tluxse  areas.  Across 
the  designation,  incnmiental  costs 
])rimarily  include  co.sts  of 
administrative  (Tforts  associated  with 
new  and  reinitiated  considtations  to 
consider  adverse  modification  of  critical 
habitat  for  tidewater  goby,  hi  addition, 
only  minor  incremental  project 
modification  costs  are  forecast  to  result 
from  critical  habitat.  This  result  is 
attributed  to  the  following  key  findings; 
(1)  Baseline  protections  exist  for 
tidewater  goliy,  (2)  steelhead  critical 
habitat  overlaps  with  a  large  portion  of 
the  unoccujiied  units,  and  (8)  minimal 


economic  activity  occurs  on  private 
lands  in  the  study  area. 

In  total,  the  incremental  im})acts  to  all 
economic  activities  are  estimated  to  he 
S558.()()()  over  the  2()-year  timeframe,  or 
$49, 800  on  an  annualized  basis 
(a.ssuming  a  7  percent  di.scount  rate). 
A])])r()ximately  98  percent  of  these 
incremental  costs  result  from 
administrative  costs  of  considering 
adverse  modification  in  .section  7 
consultations. 

Incremental  conservation  efforts  are 
estimated  to  he  $11,500  over  the  20-vear 
timeframe  or  $1,090  on  an  annualized 
basis  (both  assuming  a  7  percent 
discount  rate).  The.se  include  the  costs 
of  adding  the  tidewat(;r  goby  to  the 
environmental  im])act  reports  (EIR) 
rerjuiiXKl  for  jjrojects  that  are  being 
ju'opo.sed  in  critical  habitat  unit  MAR- 
5  Bolinas  Lagoon  and  SLO— 12  Oso  Flaco 
Lake,  as  well  as  additional  surveying  for 
tidewater  goby  in  Oso  Flaco  Lake.  Our 
(iconomic  analysis  did  not  i(k!ntify  any 
(lispr()])()rtionate  co.sts  that  are  likely  to 
nisult  from  the  designation. 

After  considering  the  economic 
iinjiacts,  the  Secretary  is  not  (ixercising 
his  discretion  to  (ixclude  any  areas  from 
this  designation  of  critical  habitat  for 
the  tidewater  gohv  ba.sed  on  (iconomic 
imjiacts. 

A  c()])y  of  the  FEA  with  su])p()rting 
documents  may  lui  obtaiiuid  l)v 
contacting  the  Ventura  Fish  and 
Wildliki  Office  (s(ie  ADDRESSES)  or  by 
downloading  from  the  Int(irnet  at 
hti{)://\\\\’\v.ivgiilati()ns.g()\'. 

Exclusions  Ba.s(i(l  on  National  S(icuritv 
Impacts 

In  preparing  this  final  rule,  we  have 
(ixempt(i(l  from  the  designation  of 
critical  habitat  tho.se  Department  of 
D(if(inse  lands  subject  to  comjileted 
INRMFs  (kit(irmin(i(l  to  jirovide  a  benefit 
to  the  tidewat(ir  gohv.  We  have  also 
(let(irmin(id  that  the  rriinaining  lands 
within  the  (kisignation  of  critical  habitat 
for  the  sp(ici(i.s  are  not  owned  or 
managed  by  the  Dejjartment  of  D(if(ins(i, 
and.  therefore,  we  anticijiate  no  impact 
on  national  security.  C()ns(i(|U(intly.  the 
Secretary  is  not  exrircising  his  discrrition 
to  (ixclude  any  areas  from  this  final 
designation  has(i(l  on  impacts  on 
national  s(icuritv. 

Exclusions  Ba.s(i(l  on  Other  Relevant 
Impacts 

Under  .section  4(1))(2)  of  the  Act.  we 
consider  any  otluir  relevant  impacts,  in 
addition  to  economic  imjjacts  and 
imjiacts  on  national  s(i(:urity.  W(i 
consider  a  numb(;r  of  factors,  including 
whether  the  landowners  have  (k;velo])e(l 
any  IKiFs  or  other  management  plans 
for  the  area,  or  whether  tliere  are 
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conservation  partnerships  that  would  he 
encouraged  by  designation  of,  or 
exclusion  from,  critical  habitat.  In 
addition,  we  look  at  anv  tribal  issues, 
and  consider  the  government-to- 
governiiKint  relationship  of  the  Dinted 
.States  with  tribal  entities.  We  also 
consider  any  social  iinjiacts  that  might 
occur  because  of  the  ilesignation. 

In  pre])aring  this  final  rule,  we  have 
determiiUKl  that  there  are  currently  no 
1  KiPs  or  other  management  jilans  for 
tidewater  goby,  and  the  final 
designation  does  not  include  any  tribal 
lands  or  trust  resources.  We  anticipate 
no  iinjiact  on  tribal  lands,  partnerships, 
or  HCl’s  from  this  critical  habitat 
designation.  Accordingly,  the  .Secretarv 
is  not  exercising  his  discretion  to 
exclude  any  areas  from  this  final 
designation  ha.sed  on  other  relevant 
impacts. 

Summary  of  (iommenis  and 
Rec:ommenflalions 

We  reiiuested  written  comments  from 
the  jiuhlic  on  the  proposed  revised 
designation  of  critical  habitat  for  the 
tidewater  goby  during  two  comment 
periods.  'Hie  first  comment  period 
associated  with  the  ])nhlication  of  the 
projiosed  rule  (7(i  FR  (HttttH)  opened  on 
October  It).  2011,  and  clo.sed  on 
Decemher  1‘).  2011.  We  akso  reiiuested 
comments  on  the  |)ro])osed  revi.sed 
critical  habitat  designation  and 
associated  draft  economic  analvsis 
during  a  comment  period  that  opened 
)uly  24.  2012.  and  clo.sed  on  August  23. 
2012  (77  FR  43222).  We  did  not  receive 
any  requests  for  a  public  hearing.  We 
akso  contacted  appropriate  Federal. 

.State,  and  local  agencies;  scientific 
organizations;  and  other  interested 
parties  and  invited  them  to  comment  on 
the  jirojjo.sed  rule  and  draft  economic 
analysis  during  the.se  comment  jieriods. 

During  the  first  comment  jieriod,  we 
received  10  comment  letters  directlv 
addressing  the  jirojio.sed  revi.sed  critical 
habitat  designation.  During  the  second 
comment  period,  we  received  three 
comment  letters  addressing  the 
proposed  revi.sed  critical  habitat 
designation  or  the  draft  economic 
analysis.  All  suh.stantive  iidbrmation 
provideil  during  comment  ])eriod.s  has 
either  been  incorporated  directly  into 
this  final  determination  or  addres.sed 
below.  (Comments  received  were 
grouped  into  four  general  issues 
specifically  relating  to  the  projiosed 
revised  critical  habitat  designation  for 
tidewater  goby,  and  are  addressed  in  the 
following  summary  and  incorjiorated 
into  the  final  rule  as  ajijiropriate. 


/Ve/’  /?e\’/eu' 

In  accordance  with  onr  peer  review 
])olicy  ])ul)li.shed  on  )ulv  1,  195)4  (.55)  FR 
34270).  we  .soli{;ited  expert  opinions 
from  .seven  knowledgeable  individuals 
with  scientific  exjierti.se  that  included 
familiarity  with  the  sjiecies.  the 
geographic  region  in  which  the  species 
occurs,  and  con.servation  biology 
|)rinciples  as.sociated  with  tidewater 
goby.  We  received  responses  from  four 
of  the  peer  reviewers. 

We  reviewed  all  comments  received 
from  the  peer  reviewers  for  substantive 
issues  and  new  information  regarding 
critical  habitat  for  the  tidewater  goby. 
The  peer  reviewers  generally  concurred 
with  our  methods  and  conclusions  and 
jirovided  additional  information, 
clarifications,  and  suggestions  to 
improve  the  final  critical  habitat  rule. 
Peer  reviewer  comments  are  addressed 
in  the  following  summary  and 
incorporated  into  the  final  rule  as 
ajiprojiriate. 

P(H^r  Rev'/eiver  (Jonuiients 

(1)  (Joniinent:  Two  peer  reviewers 
suggested  that  the  pro])o.sed  critical 
habitat  designation  contained  too  few 
areas  to  allow  for  establishment  of  a 
more  continuous  meta])opulation 
dynamic  in  the  north  coa.st  and  central 
coast  regions. 

Our  lh;si)()ns(i:  We  agree  with  the 
reviewers  that  it  is  inqiortant  to 
maintain  metapopulation  dynamics 
throughout  the  range  of  the  tidewater 
goby,  including  the  north  txia.st  and 
central  coast  regions.  Accordingly,  we 
included  connectivity  in  our  criteria  for 
determining  critical  habitat  (see  (Jrituriu 
l^sud  To  Identify  Criiicxd  IlabiUit 
section),  and  we  designated  those  sites 
that  are  an  integral  part  of 
metapopulation  dynamics. 

.Section  3(5)(D)  of  the  y\ct  states  that, 
except  in  particular  circumstances 
determined  by  the  .Secretary,  critical 
habitat  shall  not  include  the  entire 
geograjihical  area  that  can  he  occiqiied 
by  the  threatened  or  endangered 
.s])ecie.s.  It  is  not  the  intent  of  the  Act  to 
designate  critical  habitat  for  eyery 
jK)))ulation  and  every  documented 
historic.al  location  of  a  species,  nor  is  it 
the  intent  to  designate  all  areas 
su])]K)rting  metapopidations  as  critical 
habitat.  We  have  considered  all  existing 
and  ])otential  habitat  for  the  tidewater 
goby,  and  using  the  best  scientific  and 
commercial  data  available,  we  have 
designated  all  areas  that  meet  the 
defiidtion  of  critical  habitat,  flowever, 
the  i)ur]K)se  of  critical  habitat 
designations  is  not  to  signal  that  habitat 
outside  the  designation  is  unimportant 
or  may  not  contribute  to  recovery  of  the 


sjiecies.  and  we  also  recognize  that  the 
designation  of  critical  habitat  may  not 
include  all  of  the  habitat  that  may 
eventually  be  determined  to  be 
nece.ssary  for  the  recovery  of  the 
tidewater  goby.  Also,  areas  outside  the 
final  revi.sed  critical  habitat  designation 
will  continue  to  be  subject  to 
con.servation  actions  imjilemented 
under  .section  7(a)(1)  of  the  Act, 
regulatory  protections  afforded  by  the 
section  7(a)(2)  jeojiardv  .standard,  and 
the  prohibitions  of  section  5)  of  the  Act. 
These  |)rotection.s  and  con.servation 
tools  will  continue  to  contribute  to 
recovery  of  this  species. 

(2)  (Jonuncnt:  One  peer  reviewer 
suggested  that  we  give  consideration  in 
our  PCE  to  habitats  that  tidewater  goby 
mu.st  jieriodically  traver.se,  but  that  are 
otherwise  unoci:upied,  and  that  we 
exjiand  the  POE  to  include  pojmlation 
connectivity  allowing  for 
metapopulation  dynamics  to  function. 

Our  Response:  Exjianding  the  PCE  to 
inc:lnde  areas  of  the  ocean  and  large 
bays  (Humboklt  Bay  and  .San  Francisco 
Bay)  would  not  address  the  threat  of 
fragmentation  because  isolation  of  the 
components  of  a  metapopulation  is  the 
result  of  the  loss  of  locations  (i.e., 
lagoons,  estuaries,  salt  marshes,  etc.)  that 
siqiport  tidewater  goby.  When  a  location 
is  lost,  the  distance  between  the 
com|)onent.s  of  a  metapojmlation  may  be 
too  great  to  allow  the  .s])ecie.s  to  di.sper.se 
through  otherwi.se  inhospitable 
conditions.  iMirthermore,  we  are  not 
aware  of  any  threats  to  these  stretches 
of  coastline  within  the  Pacific  Ocean 
that  need  special  management  in  terms 
of  tidewater  goby  disper.sal  within  and 
between  metapo]ndation.s. 

(ionsecpiently,  designating  areas  of  the 
ocean  and  large  bays  to  accommodate 
this  disiier.sal  would  not  he  e.ssential  to 
the  con.servation  of  the  species,  nor 
would  it  be  practical. 

(3)  Conuiwnt:  Two  peer  reviewers 
recommendeil  that  we  designate 
subunits  within  Humboldt  Bay  unit 
(HDM-3)  in  a  manner  similar  to  the 
aiijiroach  used  for  the  Eel  River  unit 
(HDM-4).  'I'he  jieer  reviewers’  reasoning 
for  this  ap])roach  includes:  (a)  Re.search 
indicates  that  a  metajiopulation 
dynamic  may  not  he  currently  occurring 
within  Humboldt  Bay  (McOraney  et  (d. 
2010)  due  to  isolation  bv  tidegates  and 
other  artificial  features  theoretically 
rendering  each  location  occiqiied  by 
tidewater  gobies  as  a  .separate 
snbpo]iulation.  (Available  evidence 
indicates  that  these  .sub])opulation.s  are 
isolated  from  one  another  and  are  not 
continuously  di.stributed  des]nte  their 
relatively  close  jiroximity  (McCraney  at 
(d.  2010).);  and  (b)  the  extent  of 
connectivity  between  Humboldt  Bay  to 
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nearl)y  areas  such  as  tlie  Eel  River  is 
uncertain.  The  nnhewers  noted  tliat, 
l)(!c:au.se  of  tlie  great  distance 
(approximately  18.4  mi  (29. 8  km)) 
between  llnmboldt  13ay  and  the  Eel 
River,  genetic  exchange  is  mdikely  to 
occur  naturally,  'l  lunxifore.  the 
reviewers  stated  it  is  important  to 
idmitify  se])arat(;  units  in  Humboldt  Bav 
and  reestablish  connectivitv  between 
tho.se  loc:ations. 

Oiir  Iiesi)()ns(i:  We  respectfully 
disagree  with  the  two  juier  reviewers. 

We  have  designated  llnmholdt  Bay 
(HIIM-.3)  as  a  single,  large  unit  because 
of  the  ndatively  close  proximity  of  the 
locations  that  are  occupied  by  tidewater 
goby  within  the  hay.  Although  as  the 
reviewers  pointed  out  these  locatic)n.s 
may  he  threatened  by  reduced  genetic 
and  life-history  diversity,  assigning 
subunits  (or  not)  will  not  increase  (or 
decrease)  the  level  of  protection  under 
the  Act  for  the  tidewater  goby.  Rather, 
at  this  time  the  threats  to  the  habitat  at 
the.se  locations  are  the  same  or  similar 
and  con.servation  of  the  s])ecie.s  will  In; 
h(;tter  served  by  including  them  in  a 
single  unit. 

In  contrast  to  Humboldt  Bav  (HHM- 

3) ,  we  identified  Eel  River  unit  (HHM- 

4)  as  consisting  of  two  subunits  because 
of  the  greater  separation  of  the  subunits 
within  the  Eel  River  unit,  and  because 
the  southern  Eel  River  suhunit  was  only 
recently  di.scovered  and  the 
metapopulation  dynamic;  hcitween  the 
two  subunits  is  unclear. 

(4)  Comment:  Two  pecu'  rcndewers 
suggcisted  that  we  consider  an 
additicmal  thrcxct  to  the  tidewater  goby 
and  its  habitat  involving  projects 
categorizcnl  as  habitat  re.storation.  The 
reviewers  noted  that  it  is  not  uncommon 
for  proposed  estuary  and  lagoon 
alterations  to  include  “re.storation” 
})rojec:t.s  that  are  proposed  to  “rcxstore 
connectivity”  or  "imjnove  water 
t|uality.”  The.se  projects  sometimes 
involve  elimination  of  backwaters, 
which  may  he  crucial  for  flood  refuge 
for  the  tidewater  goby,  h(u;au.se  they 
may  have  poor  water  cjuality  in  late 
summer. 

Our  liusponse:  We  acknowledge  that 
coastal  lagoon  restoration  projects  mav 
be  a  threat  to  tidewater  goby  habitat.  As 
such,  we  have  added  language  in  this 
rule  to  rcdlect  this  jjotcmtial  threat  (.see 
Spuciul  A4(inugunu;nt  Considurutions  or 
Protoction  section  above). 

Fodtmd  Agoncy  (hnunonts 

(5)  (jomiuoni:  The;  II.S.  Army  Corps  of 
I'ingineers  (A(X)E)  oppo.sed  dcisignating 
locations  as  critical  habitat  that  were 
unoccupied  at  the  time  of  li.sting 
r(!gardless  of  their  historical  or  current 
oc:cu])ancy  (see  Table  1  for  a  list  of 


locations  that  were  unoccupicul  at  the 
time  of  li.sting).  The  ACOE  also  o|)j)o.sed 
d(!signating  locations  that  are  not 
currently  occu])i(!d  (!ven  if  they  were 
occaipied  at  the  time  of  listing  (see  Table 
1),  and  are  oppo.sed  to  desiguatiug  those 
that  have  never  been  known  to  he 
occu])ied  (areas  that  meet  this  criteria 
are  footnoted  in  Table  1).  1'hey  contemd 
that  the  lack  of  detection  of  tidewater 
gobies  in  an  area  is  an  indication  that 
the  habitat  is  not  suitable  for  this 
species.  For  this  reason,  the  ACOE 
recpiested  the  Scu  vice  withdraw  the 
proposed  rule,  revi.se  it.  and  then 
recirculate  the  pro])C)sed  rule  for  more 
comments. 

Our  Rosponsu:  We  respectfidly 
disagree  with  the  ACOE’s  contention 
that  the  lack  of  detection  of  tidewater 
gobies  in  an  area  is  an  indication  that 
the  habitat  is  not  suitable  for  this 
species.  The  lack  of  detection  of 
tidewater  gobies  in  a  particular  area 
does  not  necessarily  indicate  that 
suitable  habitat  is  not  j)re.sent  or  in  some 
ca.ses  could  not  be  re.stonul.  As 
summarized  below,  we  used  the  best 
available  scientific  data  to  identify  the 
s])ecific  areas  that  meet  the  definition  of 
critical  habitat,  and  we  are 
a])pro])riately  designating  tho.se  areas. 

\Ve  developed  criteria  for  determining 
the  specific  areas  within  the 
geographical  area  occuj)ied  at  the  time 
of  listing  that  have  the  i)hysical  or 
biological  features  essential  to  the 
con.servation  of  the  tidewater  goby. 
The.se  criteria  consist  of  the  following: 

(1)  Areas  that  supjjort  source 
poi^ulations  (])opulation.s  where  local 
reproduc:tive  success  is  greater  than 
local  mortality  (Meffe  and  (iarroll  15)94. 
p.  187)).  For  the  purposes  of  this 
designation,  we  identified  areas 
supporting  .source  jmpnlations  as  tho.se 
that  are  currently  oc:cupied  and  have 
been  consistently  occupied  for  3  or 
more  consecutive  years  based  on  survey 
data  and  published  reports.  Sourt:e 
])opidation.s  are  more  likely  to  he 
capable  of  maintaining  populations  over 
many  years  and  are,  therefore,  capable 
of  providing  individuals  to  recruit  into 
surrounding  .sul)po])nlatious. 

(2)  Areas  that  support  suhpopulations 
within  each  meta])opulation  in  addition 
to  .source  populations  in  the  (!V(!nt  that 
the  source  popidation  is  extirpated  due 
to  a  natural  episodic  cata.strophic  ev(ml 
such  as  a  major  flood  or  drought. 

(3)  Areas  that  provide  connectivity 
between  metapopidations.  These  areas 
are  likely  to  act  as  “stepjjing  stomxs” 
h(!tween  more  isolated  po])ulations,  and 
thereby  contribute  to  metapopnlation 
]jersi.stence  and  genetic  exchange.  For 
the  purj)o.se.s  of  this  designation,  we 
generally  identified  locations  that 


provide  connectivity  as  those  within 
approximately  8  mi  (10  km)  of  another 
location. 

After  determining  the  specific  areas 
within  the  geograjjhical  area  occupied  at 
the  time  of  li.sting  that  have  the  physical 
or  biological  features  e.ssential  to  the 
con.servation  of  the  tidewater  gohv.  we 
concluded  that  they  were  not  achuiuate 
to  ensure!  the  con.servation  of  the 
s])ecie.s.  Therefore,  we  develo|)ed 
criteria  for  determining  the  sjjecific 
areas  outside  the  geographical  area 
occupied  by  the  species  at  the  time  it  is 
listtKl  that  are  e.ssential  for  the 
con.servation  of  the  species.  In  some 
cases,  these  anias  were  known  to  he 
historically  occupied  but  not  occupied 
at  the  time  of  li.sting.  Others  were  not 
occu])ied  at  the  time  of  listing  hut  are 
currently  occu})ied,  while  a  few  areas 
have  never  been  known  to  he  occupied. 

The  criteria  for  determining  the 
speenfic  areas  outside  the  geographical 
area  occupied  at  the  time  of  li.sting  that 
are  essential  for  the  con.servation  of  the 
titlewater  gohv  are: 

(1)  Areas  of  acpiatic  habitat  in  coastal 
lagoons  and  e.stuaries  with  .still-to-slow- 
moving  water  that  allow  for  the 
conservation  of  viable  metapopulations 
under  varying  environmental 
conditions,  such  as,  for  exami)le. 
drought. 

(2)  Areas  that  j)rovide  connectivity 
between  source  populations  or  may 
provide  c.onnectivity  in  the  future. 

These  areas  are  likely  to  act  as  "stepping 
stones"  between  more  isolated 
po])ulations.  and  thereby  contribute  to 
meta])Oj)ulation  persistence  and  genetic 
(ixchange.  For  the  purposes  of  this 
designation,  we  generally  ideutifieil 
locations  that  ])rovide  connectivity  as 
tho.s(!  within  ajjjnoximately  8  mi  (10 
km)  of  another  loc:ation. 

(3)  Additional  areas  that  may  he  more 
isolated  hut  may  represent  unitpie 
adajjtations  to  local  features  (habitat 
variability,  hydrology,  microclimate). 

The  areas  outside  the  geographical 
area  occ:upied  at  the  time  of  listing  that 
were  selected  for  designation  are 
essential  for  the  con.servation  of  the 
tidewater  gohv  for  various  reasons 
depending  on  their  location.  Some  of 
these  anms  are  e.ss(!ntial  becau.se  they 
provide  habitat  for  maintaining 
tidewater  goby  metapo])ulations  where 
the  distances  between  units  that  w(!re 
occupied  at  the  time  of  li.sting  make  it 
difficult  for  tidewater  goby  to  disperse. 
Other  areas  are  essential  to  hel])  prevent 
the  extirpation  of  a  metapopnlation  in 
which  only  one  or  two  occupied  sites 
remain.  As  di.scus.sed  in  the 
Motapopulation  Dvnunucs  socAion.  the 
number  of  suhpopulations  is  imjiortant 
to  the  long-term  stability  of  a 
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luetapopulation.  Fiirtheriuore.  some  of 
tluise  areas  wijre  .selected  or  expanded  to 
take  into  account  s(!a-level  ri.se  as 
l)rojecled  by  cliniatc!  cliange  models. 

All  of  these  areas  have  also  becai 
identified  in  the  Recovery  Flan  as  Ixnng 
important  for  the  conservation  of  the 
species.  As  mentiomul  previonslv.  the 
goal  of  the  Recoverv  Flan  is  to  pni.serve 
the  diversity  of  habitats  that  occur 
within  the  range  of  the  species,  the 
metapopulation  structure  of  the  .s])(u:ies. 
and  genetic  diversitv  (.Service  200.5a.  p. 
28). 

(0)  Cmnnie/j/; 'Fhe  A(X)E 
recommended  that  we  remove  sites  that 
are  1  ac  (0.4  ha)  or  less  from  the 
designation  becau.se  the  pro])osed  rule 
.states  that  the.se  locatit)ns  tend  not  to  he 
suitable  for  breeding.  'I'he.se  sites 
include  .San  (leronimo  (ireek  (.SLO-7), 
(kinada  de  las  Agujas  (.S13— 2).  Canada 
del  Agna  ('aliente  (.SH-5).  Arroyo  Hondo 
(SB-7).  Big  .Sycamore  Canyon  (VEN^), 
and  Arroyo  .Secpiit  (EA-1).  The  A(X)E 
akso  commented  that  the  extent  of  the 
designation  on  Aliso  (;re(!k  (OR-l) 
extends  bevond  a  barri(!r  and  the  unit 
should  he  revised. 

Our  Hcsponsu:  While  then;  is  a 
gemeral  trend  for  sites  1  ac  (0.4  ha)  or 
le.ss  not  to  be  suitable  for  IjiHuuling  there 
are  some  im])ortant  excciptions;  for 
example  .Sail  (Jeronimo  Crecik  (.SEO-7) 
is  a  source  |)0|)idation,  as  evidenced  hv 
its  tid(!water  gohv  |)opulation'.s 
pcirsistence  during  severe  drought 
conditions  (Swift  ut  al.  105)1,  p.  33).  that 
is  capable  of  maintaining  its  current 
population  levels  and  cajiahle  of 
providing  individuals  to  recruit  into 
.sul)|)0|)nlations  found  in  adjacent  areas 
de.s|)ite  being  hiSS  than  1  ac;  (0.4  ha)  in 
arcia.  Additionally,  suitable  brc;eding 
habitat  was  not  the  only  criteria  we  used 
in  sehccting  units  to  be  included  in  the 
dcisignation.  We  also  considercul 
important  connectivity  sites  that  are  an 
integral  part  of  metapojJidation 
dynamics.  Without  maintaining  the 
conncictivity  hcdwcum  source 
populations,  we  are  likely  to  .see  entire 
metapopidations  become  extir])ated. 
which  would  hinder  rcicovery.  The 
remaining  locations  1  ac  (0.4  ha)  or  l(!.ss 
that  the  commenter  rcicommended  he 
removed  arc;  imi)c)rtant  c;c)nnc;c:tivity 
sites  and  mc;c:t  the  clc;finitic)n  of  critic:al 
habitat. 

In  rc;garcl  to  the  ])c)tenti;d  barrier  on 
unit  OR-l  (Aliso  ('>rc;c;k).  wc;  rc;viewecl 
onr  information  on  the  extent  of  the 
dccsignation  and  the  s])c;cific:  site 
iclentific;cl  as  a  harrier.  Aftc;r  further 
rc:vic;w  and  cli.sc;ussic)n  with  the  ACOE. 
the  arc;a  was  more;  approjcriately 
c:harac:tc;rizecl  as  a  grade  c;ontrc)l 
.structure  about  2-3  ft  (0.0-2  m)  in 
height  (T.  Kc;c;nc;y.  .Semior  Ec:ologi.st. 


(Jorps.  j)c;r.s.  c;c)mm.  2t)13).  Based  on  the 
.Service’s  evaluation  of  the  information 
on  the;  site  and  rc;vic;w  of  the;  our  rc;c;c)rcl 
for  this  clc;.signatic)n.  wc;  dc;tc;rminc;cl  the; 
.suhjc;c:t  loc;atic)n  c:c)rrc;.s])oncls  to  a  riffle; 
area  wc;  arc;  iclrc;acly  aware;  of  on  Aliso 
Orc;c;k.  Wc;  have;  clc;tc;rminc;cl  the  riffle; 
arc;a  cloc;.s  not  ])rc;sc;nt  a  barric;r  to  fish 
])a.s.sagc;. 

(7)  Comnwnt:  rhe;  A(X)1’J  stated  that 
the;  .San  Ecus  Rc;y  Rivc;r  (.SAN-1)  does 
not  c:ontain  the  F(X*J  as  clc;sc;ril)c;cl  in  the 
prc)i)osc;cl  ride.  .Spc;c:ific;ally,  this 
c:c)mmc;ntc;r  claimed  that  F(JE  la,  lb.  and 
Ic:  have  not  bia;n  met.  The;  A(X)E  also 
e:ommc;ntc;d  that  the  u]).stri;am  limit  of 
the  unit  is  not  a])propriatc;. 

Our  H(!S})()ns(;:  To  dc;.signatc;  c;ritii:al 
habitat  within  the  gee)graphic:al  ari;a 
oc.cupiial  by  the;  spc;cic;s  at  the;  time  of 
listing,  we  are  riaiuired  to  iclc;ntify  the 
phy.sic:al  or  biologicial  fi;aturc;.s  es.sential 
to  the  c:c)nsc;rvation  of  the  s])c;cii;.s.  Wc; 
have;  clc;tc;rminc;cl  the  .spc;cific  arc;as 
within  the  gc;ographii:al  ari;a  c)c:c:npic;d  at 
the  time  of  listing  that  i;c)ntain  the  FCJE 
c;.ssential  to  the;  con.servation  of  the 
.spe;e:ii;s  and  have  ini:ludeet  the;.se  iiriais  in 
the;  di;,signatie)n.  When  designating 
i:ritii:al  hiihitiit  ontside;  the;  geaigraphical 
;irea  e)e;e:upie;ei  by  a  s])ea;ie;.s  iit  the  time 
it  wees  listed,  we;  are;  re;ejuire;el  to 
de;te;rmine;  th.it  .sue:h  eireais  are;  essentiiil 
for  the  eionservation  of  the;  s])ea:ie;s:  the 
pre;.si;ni:e;  of  one;  or  more;  F(]E(s)  is  not 
ri;e]uiri;el  by  the  Ae:t  to  eii;signate;  sui:h 
areas  iis  critie:<il  hahiteit.  Unit  .SAN— 1  is 
outside  the  ge;e)gni])hie:al  are;a  e)i:cu|)ie;d 
by  the  tiele;wate;r  goby  at  the  time;  of 
listing:  thus,  the  pre;.se;ni;e;  of  the;  FfJE  is 
not  riaiiured. 

Although  the;  ])ri;se;ne:e  of  the  F(',E  is 
not  riapnn;el  in  this  case,  we  inclnele  the; 
.San  Luis  Rev  in  the;  designation  of 
e;ritical  habitat  l)ia:au.se  (1)  it  is 
identified  in  the;  re;e;ove;ry  plan  as  a 
potential  site  for  re;inti'e)due:tion  (se;e; 
Table  (1—1  in  the;  re;e:e)verv  plan);  (2)  the 
site;  was  naturally  rea:e)lonizeel  in  2010 
and  is  now  e:on.side;re;el  e)ccupie;el;  and  (3) 
it  is  i;s.se;ntial  for  the;  e;onse;rvation  of  the 
spia:ie;.s  bei;;iu.se;  it  .se;rvt;.s  as  one;  of  a 
limite;d  numhe;r  of  locations  that 
e.ontribute;  toward  metapopidation 
elynamie:.s  of  the;  ge;netie:<dly  nniipie 
.South  (loast  Ri;covi;rv  Unit  (.Se;rvie:e 
200.5a,  j)]).  32-30). 

Natural  rea;e)le)nization  of  the  .S<m  laiis 
Re;y  in  2010  shows  thiit  a 
nu;t<i])e)pidation  elynamie:  is  .still 
oeaairring  within  the;  suite;  of  oeaaipieet 
and  ])e)tentiallv  e)i:e:upiahle  site;.s  within 
the;  ria:ove;ry  phm’s  .South  (loeist 
Ri;e:ove;ry  Unit.  The;  natural 
reaaelonization  of  the;  .San  Luis  Re;y  River 
by  tidewater  goby  in  2010  further 
elemon.strates  the  are;a  is  capable  of 
supporting  the;  .sj)ea;ie;.s  and  pe)s.se;s.se;.s 
the;  FUE  ne;eele;el  to  support  the;  tidewater 


goby.  As  elise:ns.sial  in  the; 

Mulupopulution  Dvnaniics  .seiXion,  the; 
nnmbi;r  of  sut)])o])idations  is  important 
to  the  le)ng-ti;rm  steibility  of  ;i 
metapopidiition.  As  such,  .SAN-1  will 
helj)  the;  spi;cies  to  survive;  iinel  will  help 
sup])ort  the  rcaaevery  of  the  tiele;wiite;r 
goby  pojiidiition  within  the;  .South  (loast 
Ki;e:c)vi;rv  Unit,  e;ve;n  ])ote;nti<ilty 
lae;ilitating  mitiind  re;ea)lonizatie)n  of 
i:urre;ntly  une)ea:upii;el  le)e;iition.s  to  the; 
south.  'I’liis  unit  now  re;pre;.sents  the; 
southernmost  e)e;eaipie;el  area  of  the; 
s])e;e:ie;.s'  elistrihntion,  and  is  important 
for  maintaining  the;  tide;wiiter  gohv 
metapo])idation  in  the;  re;gion. 

With  re;giird  to  the  eli;lini;ation  of  the 
])re)|a).se;el  e;ritical  habitat  honnelary.  the; 
.Serviea;  re;vii;we;d  information  in  its  files 
n.se;el  to  de;ve;lo])  the  di;signalion. 
Available  information  inelie:ate;.s  the; 
upstream  boundary  of  unit  .SAN-1  was 
di;te;rmine;d,  in  i)art,  to  ae:ce)nnt  for 
e;xpe;i:teel  se;a-leve;l  rise.  The;  u]).stre;am 
i;xte;nt  of  the  unit  in  the  .San  Lius  Rey 
River  inc.ludeel  almost  all  the  area 
pre;elie:teel  to  he;  inundated  bv  the;  “Mi;an 
Highe;r  High  Wate;r  (MHHW)  2100" 
model,  'rhe  MHHW  2100  model  is  a 
(Il.S-biiseel  model  |)re;elie:ting  the  ari;a 
inundated  after  a  1.4-me;ter  se;a-leve;l 
rise; — the;  scenario  for  ve;ar  2100.  (Iive;n 
the  timeframe;  of  the;  model’s  proji;e:tie)n, 
the;  e:ritii;iil  hiihitiit  boundary  does 
e;xte;nd  be;yonel  what  is  i;nrre;ntlv  estuarv 
in  order  to  aciiommodate;  predie:te;el 
chiingeis  in  estuarine  and  riverine; 
habitats  over  time. 

(8)  (A)uuuunl:  Implying  that  the;  .San 
Luis  Re;y  Rive;r  (.SAN-1)  sliould  not  he; 
ele;signateel  as  e:ritical  habitat  or  .should 
he  e;xe:hiele;el  uneler  si;ction  4(1))(2)  of  the; 
Ae:t,  the;  A(X)E  noted  that  the;  area  is 
part  of  the  (lity  of  ()e:eim.siele’s  proposed 
.Subiire;ii  Habitat  (lonservation  Flan/ 
Natural  (Communities  (lonservation  Flan 
(H(1F/N(X1F)  and  that  the  are;a  will  also 
he  managed  per  the  ArXDE-jirojio.sed 
Adaptive  Habitat  Management  Flan 
(AHMF)  for  the;  San  Luis  Rey  River 
Flood  Risk  Mimage;me;nt  Fre)je;e:t. 

Our  Husponse:  Biise;ei  on  our  ri;vie;w  of 
the  best  available  data,  the;  .San  Luis  Rev 
River  shoulel  he  ele;.signiiteel  as  i;ritie:al 
habitat  for  the;  tidewater  goby.  Fe;r 
,se;e:tie)n  3(5)(A)(ii)  of  the  Act  and  its 
implementing  regulations,  ele;signating 
i:ritical  hahitiit  outside  the;  ge;e)gniphie:al 
ciri;a  oe:ciipieel  by  the;  tieie;wate;r  goby  at 
the  time;  of  listing  is  based  ujion  a 
determination  that  such  areas  <ire; 
e;ssentiiil  for  the;  e:onse;rvation  of  the; 
spe;i;ies.  As  e;x])laine;el  in  the  unit 
de;se:ri])tie)n  for  SAN-l,  we;  have;  made 
that  ele;termination.  However,  uneler 
.sec.tion  4(1))(2)  of  the  Ae:t,  the;  .See:retary 
may  e;xe;luele  any  are;a  from  i;ritie;al 
habitat  if  he  ele;termines  that  the;  he;ne;fit.s 
of  .sue:h  e;xe:lu.sion  outweigh  the  benefits 


F.h,„arv  ».  20K,/Kule.s  ,.n,l  . . 


of  S|)(;(:ifyin»  such  an'.i  as  j)arl  of  tin; 
(Tilical  habitat. 

(.ollahorativo  prucossos.  such  as  tlio.su 
un;ntH)n(;(l  l)y  tin;  c()uun(;nt(;r,  can 
hcnufit  listed  and  sensitive  specii's, 
inclndin<>  the  tid(;\vater  <>()hy.  Wlnni 
oonsidering  whether  a  current  land 
manageinent  or  conservation  jjlan  (llCPs 
as  well  as  other  types)  j)rovides 
adecpiate  nianagenn;nt  or  protection  for 
the  tidewater  gohv  and  its  habitat  we 
oc)n.sider  a  nnmher  of  factors,  including 
l)iit  not  limited  to,  the  following: 

(1)  Whether  the  plan  is  complete  and 
provides  the  same  or  hiitter  level  of 
piotection  from  adverse  modification  or 
destruction  than  that  jirovided  throm>h 
;i  consultation  under  .section  7  of  the” 
Act; 

(2)  Whether  there  is  a  reasonable 
oxiKictation  that  the  conserx  ation 
management  strategies  and  actions  will 
1)0  implemented  for  the  foreseeable 
future  and  effective,  based  on  past 
practice's,  written  guidance,  or 
regulations;  and 

(.'fj  Whether  the  jdan  provid(;s 
udaiitive  management  and  conservation 
s  mtegies  and  measures  consistent  with 
(.nrrently  accejjted  ])rincij)|{;s  of 
conservation  biology. 

We  have  been  working  with  the  Citv 
of  (Oceanside  for  several  vears;  however 

tlm  aty  sllCIVNCCFph.nisnot  vet  ’ 
finalized.  The  City’s  plan  will  be  an 
mdividnally  jierniitted  Subarea  Plan 

under  the  Multiple  Habitat  Con.servation 

fh'ogram  (MllCP).  The  MHCP 
Subregional  Plan,  finalized  in  2()().T  i.s 
comprehensive,  multiple  jurisdictional 
planning  program  in  northwestern  San 
Hiogo  County  (SANHAC  2()():f.  entire)  It 
.sorv(;s  as  the  “umbrella"  document  for 
UKhvidnal  Subarea  Plans  under  its 

^  (:onihination  of  tiie  | 

Ml  If.l  Subregional  Plan  and  the  Citv’s  i 
Subarea  Plan  will  .serve  as  a  multiple  i 
species  1 1C;P  pursuant  to  Section 
lfHa)(l  )(B)  of  the  Act.  The  MHCP  [ 

Subregional  Plan  does  not  address  the  1 
tidewater  goby.  At  the  time;  this  ride  was  1 
prepared,  the  City  of  Oceanside  had  no 
plans  to  include  the  tidewater  gohv  in  r 
Its  Subarea  Plan,  and  the  Citv  has  ' 
indicated  it  i.s  not  likely  to  .seek  o 

cm-erage  for  the  goby  in  the  near  fntiiri;.  (I 
I  Inis,  at  this  time,  we  have  found  no  n 

'  r  *  Hill  area.  n 

ft  '  o-  s| 

f  lood  Risk  Management  Project  is  being 

developed  as  part  of  a  flood  control  ,  ( 

protect  on  the  lower  San  Luis  Rev  River  fv 
Ihe  A(.OE  consulted  with  ns  on  this  e, 
protect  to  address  impacts  to  several  nj 
lederally  listed  species;  however,  the  cc 
tidewater  goby  was  not  one  of  them 
(Seivice  2()0,'5l),  entire;  Service  2000 
entire).  At  the  time  this  rule  was  ’ 
preiiared.  the  AHMP  had  not  been  of 


0.""a  «‘‘"«'‘‘Pliical  scope  of 

he  AHMl  ,  as  currently  jdanned,  will  he 
lie  jiortion  of  the  lower  San  Lnis  Rev 
Ki  ver  that  is  npstniam  of  the  Interstate 
■)  bridge.  Only  10  ac  (H  ha),  or 
percent,  of  tin;  ar(;a  designated  as 

critical  habitat  i(,r  the  ticlewater  gohv  in 

SAN-1  is  above  the  hriilge;  the 
remainder  is  downstniam.  More 
importantly,  the  AHMP  does  not 

address  the  tidewater  gohv. 

I  herelore.  alter  considering  the 
propo.sed  HCP/NCCP  and  AHMP  plans. 
Ine  Secretary  i.s  not  (;x(;rcising  his 
discretion  under  .section  4(h)(2)  of  the 
Act  to  exclude  unit  SAN-1  from  the 
inal  rex’ised  designation  of  critical 
hahital.  We  will  continue  to  work  with 
the  C.ity  of  Oceanside  and  the  ACOE  on 
the  re.sjiective  plans,  including 
addre.s^sing  the  tidewater  gohv  and  unit 
SAN-1  should  the  parties  deem  it 
apiu'opriate  to  do  .so. 

(^oniinents  From  Stotos 

Section  4(i)  of  the  Act  states,  “the 
S(;cretary  shall  suhinit  to  the  State 
agency  a  written  justification  for  his 
tai  me  to  adopt  regulations  consistent 
until  the  agenev’s  comments  or 
petition."  We  received  no  comments 
Iroin  the  State  regarding  the  projm.sal  to 
(lesignate  critical  habitat  for  the 
tid(;wat(;r  goby. 

Public  (iommenis 


Public  Conuneuts  on  Criteria  U.sed  To 
fdenlily  Critical  Habitat 

(9)  ComnwnI:  Several  commenters 
uppo.sed  designating  locations  as  critical 
lia  ntat  that  were  unoccuj)ied  at  the  time 
uf  listing  (.see  Table  1  fora  list  of 
locations  that  were  nnoccuiiied  at  the 
time  of  listing).  (Jne  commenter 
oj)j)o.sed  designating  locations  that  are 
not  currently  occupied  (see  Table  1), 
and  one  commenter  opposed 
designating  locations  that  have  never 
been  known  to  he  occupied  (see  Table 

Our  Response:  Please  refc'r  to  our 
resjion.se  to  Comment  .'5  above. 

(10)  Comment:  One  commenter 

River 

lMN-2)  hecau.se  a  re.source  |)lan  is 
under  development  for  that  area,  which 
would  jnovide  for  con.servation  of  the 
sjiecies. 

Our  Response:  Plea.se  refer  to  our 
respon.se  to  C.'omment  8  above  for  the 
types  of  factors  we  consider  when 
evaluating  the  conservation  benefits 
provided  by  a  land  manag(;m(;nt  or 
eon.servation  plan  (HCPs  as  well  as 
other  tyjjes). 

At  this  time,  we  have  not  received  a 
complete  final  resource  management 
plan  for  the  Salinas  River,  and  the 


of  Sc(.  etary  is  not  exercising  his  discretion 

lie  under  .section  4(h)(2)  ofthe  Act  to 

exclude  unit  MN-2  from  the  final 

’  ‘critical  habitat. 

Ill)  (comment :  One  commenter 
oppo.sed  expanding  critical  habitat  in 
n  Canada  de  Alegria  (SH-^)  hecianse  the 
Service  has  concurred  with  a  200?) 
petition  that  downlisting  the  species  to 
tiiKiiitoiuHi  IS  warnintod. 

Our  Response:  In  our  ‘)()-dav  fiuding 
on  a  petition  to  downlist  the  tidewater 
j.  goby  from  endangenid  to  threatened,  wi' 
de  ernnned  that  the  petition  pre.sented  ' 
substantial  scientific  or  commercial 
information  indicating  that  the 
petitioned  action  muyhe  warranted  and 
tliat  we  would  conduct  a  review  ofthe 
,  status  of  the  speciiis  (70  ER 

Jauuaryl|).  2011).  This  determination 
u-^a.s  based  m  part  on  our  .5-vear  review 

t  4(h)(:i)(A)  ofthe 

Act  (10  ICS  C.l.TT't(h)(8)(A))  requires 

tliat  we  make  a  finding  on  whether  a 
lietition  to  li.st,  delist,  or  reclassifx’  a 
•species  presents  substantial  scientific  or 
commercial  information  indicating  that 
the  petitioned  action  may  he  warranted. 
Ue  are  to  hasi;  this  finding  on 
information  Jirovided  in  the  jietition. 
.su|)|)orting  information  submitted  with 
the  jietition.  and  information  otluirwi.se 
available  in  our  file.s.  Our  .standard  for 
substantial  .scientific  or  commercial 
uiformation  within  the  Code  of  Federal 
Hegulations  (CFR)  with  regard  to  a  ‘to¬ 
day  jietition  finding  is  "that  amount  of 
uiformation  that  would  lead  a 
rea.sonahle  jiersou  to  believe  that  the 
"luasure  jnojio.sed  in  the  jietition  mav 
warranted"  (.'it)  CFR  424.14(li)).  If  we 
find  that  .substantial  scientific  or 
commercial  information  meeting  the 
above  definition  was  jiresented.  we  are 
required  to  jiromjitlv  conduct  a  sjiecies 
status  review,  which  we  suhsi'ijuentiv 
•summarize  in  our  12-month  finding  ‘ 
However,  ive  ha\'e  not  yet  made  a  final 
det(;iinination  as  to  whether  or  not  the 
downli.sting  of  the  tidewater  gohv  is 
warranted.  More  importantlv,  regardless 
of  the  .status  of  threatened  or 
ondangereil.  we  are  still  reijuired  under 
critical  habitat. 

(12)  (A)mment:  One  commenter 
reijuested  that  we  exclude  jirivate  lands 
Ill  Amiyo  de  la  Cruz  (SLO-1).  Arrovo  ‘ 
del  Corral  (SLO-2).  Oak  Knoll  Creek 
(SlA)  .1),  and  Little  Pico  Creek  (SL()-4) 
from  the  designations  because  an 
oxi.sting  con.servation  ea.senient  and 
a.s.sociated  management  jilan  includes 
lliose  areas. 

Our  Response:  We  value  our 
partnershijis  with  Federal  and  Stab; 
agencies  and  local  jurisdictions. 
Ckillahorative  jiroces.ses,  such  as  tho.se 
mentioned  by  the  commenter,  can 
benefit  li.st ed  and  sensitive  sjiecies. 
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including  the  tidewater  goby.  Please 
refer  to  our  response  to  (^oninient  8 
above  for  the  types  of  factors  we 
consider  when  evaluating  the 
con.servation  biinellts  provided  by  a 
current  land  management  or 
con.servation  plan  (IKd’s  as  well  as 
other  typ(is). 

As  noted  in  the  Recovery  Plan  and 
Table  2.  threats  that  may  reipiire  special 
management  in  thesi;  units  include: 
highway  construction,  which  may 
remove  aijnatic  habitat,  and  grazing  of 
aipiatic  ami  riparian  habitats.  These 
threats  do  not  appear  to  he  adeijnately 
addre.ssed  in  the  conservation  ea.sement 
and  associated  management  plan.  After 
considering  the  existing  conservation 
easement  and  associated  management 
plan,  the  Secretary  is  not  exercising  his 
discretion  under  section  4(b)(2)  of  the 
Act  to  exclude  units  .SLO-1.  .SLO-2. 
SLO-3.  and  SbO-4  from  the  final 
revised  designation  of  critical  habitat. 

(13)  Comment;  One  commenter 
(piestioned  why  we  expamhul  critical 
habitat  by  1  ac  (0.4  ha)  in  Canada  de 
Alegria  (SH-4)  and  reipiested  that  w(! 
exclude  this  additional  area  from  the 
final  designation  htican.se  it  is  jirotected 
by  a  i)r(!.serve. 

Our  liasponsu:  We  value  onr 
partner.shijis  with  luuleral  and  .Stale 
agimcies  and  local  jurisdictions. 
Collaborative  ])roce.s.ses.  such  as  those 
mentioned  by  the  commenter.  can 
bimellt  listed  and  sensitive  s|)ecies. 
including  the  tidewatiir  goby.  Please 
refer  to  onr  response  to  (xmnnent  8 
above  for  the  ty|)(!.s  of  factors  we 
consider  when  evaluating  the 
con.servation  benefits  provided  by  a 
current  land  management  or 
conservation  plan  (HCPs  as  well  as 
other  types). 

As  noted  in  the  Recovery  Plan  and 
'fable  2.  threats  that  may  recpnre  special 
management  in  this  achlitional  area 
ini:lnde:  roadway  maintenance  that  may 
affect  aquatic  habitat,  iqistream  water 
diversions,  alterations  of  water  flows, 
groundwater  overdrafting,  and  np.stream 
grazing  of  aipiatic  and  riparian  habitats. 
These  threats  do  not  appear  to  be 
adeipiately  addres.sed  in  the 
management  of  the  pre.serx’u.  After 
considering  the  preserve,  the  .Secretary 
is  not  exercising  his  di.scretion  under 
.section  4(h)(2)  of  the  Act  to  exclude  the 
additional  area  in  unit  .SB-4  from  the 
final  revised  designation  of  critical 
habitat. 

(14)  C’mmmm/:  One  commenter  is 
ojiiiosed  to  designating  critical  habitat 
in  the  Coleta  .Slough  (.SB-‘))  because  of 
a  belief  that  drainages  within  the  slough 
do  not  have  the  PCF  for  the  tidewater 
goby. 


Our  I{us}}onsu:  To  designate  critical 
habitat  within  the  geogra])hical  area 
occupied  by  the  species  at  the  time  of 
listing,  we  are  reipiired  to  identify  the 
physical  or  biological  features  es.sential 
to  the  con.servation  of  the  species.  We 
have  determined  the  .s|)ecific  areas 
within  the  geographical  area  occupied  at 
the  time  of  listing  that  contain  the  P(3*j 
e.ssential  to  the  con.servation  of  the 
species  and  have  included  these  areas  in 
this  designation.  When  designating 
critical  habitat  outside  the  geograjihical 
area  occupied  by  a  species  at  the  time 
it  was  listed,  we  are  reipiired  to 
determine  that  such  areas  are  e.ssential 
for  the  conservation  of  the  species;  the 
presence  of  one  or  more  P(3^(s)  is  not 
required  by  the  Act  to  designate  such 
areas  as  critical  habitat.  Unit  .SB-tt  is 
outside  the  geographical  area  occupied 
by  the  tidewater  goby  at  the  time  of 
listing;  thus,  the  presence  of  the  PCF  is 
not  required.  Although  the  jnesence  of 
the  P(;E  is  not  required  in  this  case,  we 
do  note  in  onr  discussion  of  .SB-!)  that 
it  ajipears  that  .SB-!)  jiiissesses  the  PCIF 
needed  to  snpjiort  the  tidewater  gobv. 
.SB-!)  is  es.sential  for  the  con.servation  of 
the  sjiecie.s  because  it  jirovides  habitat 
for  the  species,  allows  for  connectivity 
between  tidewater  goby  source 
populations  from  nearby  units,  snjiiiorts 
gene  flow,  and  provides  for 
metapopiilation  dynamics  within  the 
(Conception  Recoverv  Unit.  As  discnssed 
in  the  Mutupopululian  Dynamics 
section,  the  nnmber  of  snbpopnlations 
is  important  to  the  long-term  stabilitv  of 
a  metapopiilation.  As  such,  ,SB-!)  will 
help  the  species  to  survive  and  will  helji 
support  the  recovery  of  the  tidewater 
goby  population  within  the  (Conception 
Recovery  Unit. 

(15)  Ooiumcnt:  One  commenter  slated 
that  designated  critical  habitat  should 
not  extend  beyond  the  lower  750  feet  of 
Arroyo  Paredon  (Creek  (.SB-12)  because 
suitable  habitat  for  the  tidewater  gobv 
does  not  exist  upstream  of  this  reach 
and  the  stream  gradient  is  too  steej). 

Our  Hcsponsc:  In  resjumse  to  this 
comment,  we  reexamined  the 
boundaries  of  unit  .SB-12.  Based  on 
information  we  obtained  from  a  field 
investigation  and  recently  available 
high-resolntion  LiDAR  (Light  Uetection 
and  Ranging)  elevation  data,  we  have 
identified  a  steep  gradient  that  could  act 
as  a  barrier  to  niistream  dispersal  and 
refuge  for  tidewater  gobv.  'rherefore,  we 
have  revi.sed  the  upstream  limit  of  the 
unit  and  removed  tho.se  areas  that  we 
determined  are  not  accessible  to 
tidewater  goby  downstream  of  the 
gradient,  and  thus  not  part  of  the  critical 
habitat  unit.  The  changes  re.snlted  in  a 
net  decrease  of  approximately  1  ac  (less 
than  1  ha)  for  the  designated  area  in  unit 


.SB-12  (.see  .Summary  of  (Changes  From 
Previously  Designated  (Critical  Habitat 
and  2011  Projiosed  Revised  (Critical 
Habitat  Designation  section  for  more 
information). 

Ihiblic  (Comments  Regarding  Legal  or 
Policy  (Compliance 

(10)  Oonuucnt:  Oiu)  commenter  stated 
that  laws  enacted  since  the  time  of 
li.sting  have  reduced  the  need  for  critical 
habitat  designation.  One  commenter 
also  claimed  that  threats  to  the 
tidewater  goby  have  been  reduced  or  the 
nature  of  the  threat  is  less  .serious  than 
originally  believed  to  be  the  case; 
therefore,  the  need  for  critical  habitat  is 
reduced. 

Our  Response:  Although  the 
combined  effectiveness  of  existing  laws 
and  regulations,  including  the 
protec.tions  afforded  a  listed  sjiecies 
under  the  Act,  have  substantially 
reduced  large-scale  habitat  loss  and 
alteration,  numerous  small-scale 
projects  do  have  an  effect  on  tidewater 
goby  habitat.  Furthermore,  while  some 
threats  to  the  tidewater  goby  have  been 
reduced,  nnmerons  threats  to  the 
species  and  its  habitat  .still  exist.  While 
.some  of  these  threats  can  singly  have  a 
substantial  imjiact  on  individual 
tidewater  goby  localities,  in  most  cases 
it  is  the  cumulative  im|)act  that  has  and 
will  continue  to  threaten  the  species. 
Regardle.ss.  the  tidewater  goby  remains 
listed  as  an  endangered  s])ecies  and 
therefore  designation  of  critical  habitat 
is  required  under  section  4(a)(3)(A)  of 
the  Act. 

(17)  Comment:  One  commenter  claims 
that  provisions  of  the  Act  have  been 
ignored  by  including  areas  of  habitat 
that  “can  be  oc.ciqiied.”  even  though 
there  is  no  evidence  that  such  areas  are 
es.sential  for  the  conservation  of  the 
sjiecies.  Furthermore,  one  commenter, 
citing  16  U..S.C.  1533(a)(3),  disjnites  the 
legality  to  designate  unoccupied  critical 
habitat  based  on  sjieculation  that  it  inav 
he  needed  in  the  future. 

Our  Res})onse:  We  are  required  by  the 
Act  to  designate  areas  that  are  essential 
for  the  conservation  of  the  sjiecies. 
(]onservation  is  defined  as  “the  use  of 
all  methods  and  jn’oeedures,  which  are 
neces.sarv  to  bring  an  endangered 
species  or  threatened  species  to  the 
point  at  which  the  measures  ])rovided 
pursuant  to  this  chapter  are  no  longer 
neces.sarv”  (16  U..S.(;.  1532(3)).  Because 
the  designation  of  critical  habitat  is  thus 
focused  on  the  future  recovery  of  listed 
sjiecies,  it  is  by  necessity  a  forward- 
looking  exercise.  Therefore,  we  are 
designating  critical  habitat,  based  on  the 
best  available  science,  to  ensure 
tidewater  goby  recovery  is  not 
precluded,  even  if  this  designation  is 
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made  in  res|)()nse  to  a  future  threat  to 
the  species  or  the  need  to  re.store  habitat 
so  that  the  species  may  1)(!  reintroduced 
then;.  The  areas  designated  as  critical 
habitat  in  this  rule  an;  essential  for  the 
conservation  of  the  ti(ie\vat(!r  goby  for 
various  reasons  de])ending  on  their 
location.  Some  ofthe.se  areas  are 
essential  hecan.se  they  provide  habitat 
for  maintaining  tidewater  goby 
metapo])nlations  when;  the  distances 
Ixitween  units  that  were  occui)ied  at  the 
time  of  listing  make  it  difficult  for 
tidewater  goby  to  disi)erse.  Other  an;as 
are  e.ssential  to  help  prevent  the 
extirpation  of  a  metapojjulation  in 
which  only  one  or  two  occupied  sites 
remain.  As  discm.ssed  in  the 
MetajwpuUition  Dyiidmics  section,  the 
nnmher  of  .suhpopnlations  is  important 
to  the  long-term  stability  of  a 
metapojnilation.  In  addition  to  serving 
as  “ste]j])ing  stones”  between 
sub])0]Julations.  these  areas  have  also 
l)(!en  identified  in  the  Recovery  Plan  as 
being  important  for  the  con.servation  of 
the  species  because  they  would  .serve  as 
a  buffer,  decreasing  the  vulnerability  of 
an  entire  meta])0]mlation  to  natural 
e])i.sodic  catastroi)hic  events, 
maintaining  its  genetic  diversity,  and 
increasing  its  probability  of  ])ersistence. 

(18)  Comujcnt;  One  commenter 
suggested  we  provide  site-specific 
exj)lanations  for  why  we  did  not 
propo.se  some  occupied  sites  and  .some 
of  the  potential  reintroduction  sites 
identified  in  the  Recovery  Plan. 

Our  Hcsponsa:  The  2005  Recovery 
Plan  lists  all  areas  known  to  he 
occupied  or  to  have  been  historically 
occupied  or  to  have  the  potential  for 
being  occupied  if  habitat  is  restored. 
However,  it  is  not  the  intent  of  tin;  Act 
to  designate  critical  habitat  for  every 
population  and  every  documented 
historical  location  of  a  sjiecies.  Rather, 
the  Act  re(iuires  that  we  designate  only 
specific  areas  within  the  geograj)hical 
area  occujjied  by  the  species,  at  the  time 
it  is  listed  in  accordance  with  the  Act, 
on  which  are  found  those  physical  or 
biological  features  es.sential  to  the 
conservation  of  the  species  and  which 
may  re{|uire  s])ecial  management 
cxmsiderations  or  protection.  In 
addition,  the  Act  retjnires  that  we 
determine  whether  specific  areas 
outside  the  geographical  area  occupied 
by  the  species  at  the  time  it  is  listed  are 
essential  for  the  conservation  of  the 
s])ecies. 

In  the  Ciituriu  Used  To  Identify 
Uritiecd  Hubiiai  section  above,  we  used 
the  be.st  scientific  and  c;ommercial  data 
available  to  .set  out  the  criteria  for 
identifying  the  areas  that  meet  the 
reciuirements  of  the  Act.  The.se  criteria 
include:  areas  that  su])])ort  .source 


populations;  areas  that  support 
suhi)opulations  in  addition  to  source 
])opnlations  within  each 
metapo]ndation;  areas  that  ])rovide 
connec;tivity  between  meta|)opulations; 
areas  of  a(|uatic  habitat  in  coastal 
lagoons  and  estuaries  with  still-to-slow- 
moving  wat(;r  that  allow  for  the 
con.servation  of  viable  metapopulations 
under  varying  environmental 
conditions:  areas  that  j)rovide 
connectivity  between  source 
])opnlations  or  mav  provide 
connectivity  in  the  future;  and 
additional  areas  that  may  be  more 
i.solated  hut  may  represent  unicjue 
ada|)tations  to  local  features.  We 
ai)])lied  the.se  criteria  to  all  existing  and 
potential  habitat  for  the  tidewater  goby 
in  this  designation,  and  have  designated 
the  areas  that  meet  the  definition  of 
critical  habitat.  In  some  cases  we 
included  areas  recommended  as 
potential  introduction  and 
reintroduction  sites  that,  because  of 
their  location,  could  ])rovide  important 
connectivity.  In  addition,  occupied 
areas  outside  the  final  revised  critical 
habitat  designation  will  continue  to  he 
subiec:t  to  conservation  actions 
imjdemented  under  .section  7(a)(1)  of 
the  Act,  regulatory  protections  afforded 
by  the  section  7(a)(2)  jeopardy  standard, 
and  the  ])rohihitions  of  .section  t)  of  the 
Act.  The.se  protections  and  con.servation 
tools  will  continue  to  contribute  to 
recovery  of  this  species. 

(19)  Connnent:  One  commenter 
suggested  the  final  revised  critical 
habitat  designation  should  not  interrupt 
ongoing  management  ])lans  and 
projects,  and  should  not  recpiire 
reinitiation  of  consultation  for  exi.sting 
j)ermit.s  and  consultations. 

Our  Response:  Because  the  critical 
habitat  designation  only  applies  to 
actions  that  are  authorized,  funded,  or 
t:arried  out  by  a  Federal  agency,  ongoing 
management  plans  and  projects  may  he 
unaffected  by  the  final  designation. 

Only  those  plans  and  projects  where  a 
P’ederal  agency  has  c:ontiniiing 
discretionary  authority  may  be  affected. 
The  regulations  that  implement  section 
7(a)(2)  of  the  Act  reciuire  reinitiation  of 
formal  consultation  when  certain 
criteria  are  met,  including  when  a  new 
sjjecies  is  li.sted  or  critical  habitat  is 
designated  that  may  he  affected  by  the 
action  (50  OFR  4t)2.1(i).  Therefore,  we 
cannot  formulate  the  final  rule  to 
eliminate  the  re(|uirement  to  reinitiate 
formal  consultation  when  an  ongoing 
project  under  continuing  Federal 
discretionary  authority  may  affect  the 
designated  critical  habitat.  However,  if 
an  ongoing  management  plan  or  project 
uj)on  which  we  had  jueviously 
consulted  would  not  have  an  adverse 


effect  t)n  the  designated  critical  habitat, 
reinitiation  would  not  he  recpured. 

Fuhlic  (Comments  Regarding  Threats  to 
the  Species 

(20)  Oonunent:  One  commenter 
disputed  the  listing  of  the  tidewater 
goby  ha.sed  on  a  lack  of  scientific 
research  on  threats  to  tidewater  goby. 

Our  Response:  The  final  rule  to  list 
the  tidewater  goby  was  published  in  the 
Federal  Register  on  Fehniary  4,  15)94 
(55)  FR  5494).  The  final  rule  determined 
the  tidewater  goby  to  he  an  endangered 
species  in  part  because  of  j)ast  and 
continuing  lo.sses  of  coa.stal  and  riparian 
habitats  within  the  historical  range  of 
the  species.  Since  the  publication  of  the 
final  listing  rule,  we  have  published  a 
recov(!rv  plan  for  the  species  (2005),  and 
a  5-Year  Review  (2007).  both  of  which 
contain  a  threats  analysis  de.scrihing 
threats  to  the  species  and  present  the 
best  available  scientific  information 
regarding  the  status  of  the  species. 

(21)  Oonunent:  One  commenter 
op])osed  the  exj)ansion  of  critical 
habitat,  and  has  a  specific  issue  with  the 
citation  of  "cattle  grazing  and  feral  pig 
activity  that  results  in  increased 
sedimentation  of  coastal  lagoons  and 
riparian  habitats,  removal  of  vegetative 
cover,  increased  ambient  water 
temperatures  and  elimination  of  plunge 
pools  and  undercut  hanks  utilized  by 
the  tidewater  goby”  as  a  threat. 

Our  Res})onse:  Thrents  to  the 
tidewater  goby  due  to  poor  livestock 
grazing  practices  are  well-documented 
in  the  scientific  literature.  Adverse 
effects  occur  through  watershed 
alteration  and  subsequent  changes  in 
the  natural  flow  regime,  sediment 
])roduction,  and  .stream  channel 
morphologv  (Platts  15)5)0,  ])p.  l-5)-l-ll: 
Belsky  el  al.  15)5)5).  pp.  1-3,  8-10; 

Service  2001,  jjp.  50-07).  Livestock 
grazing  can  destabilize  .stream  channels 
and  disturb  riparian  eco.svstem 
functions  (Platts  15)5)0,  pp.  I-5)-I-ll: 
Armour  et  al.  15)5)1,  pp.  7-10;  Tellman 
et  al.  15)5)7,  pp.  20-21,  33.  47,  101-102; 
Wb'inan  et  al.  2000.  pj).  .5—7). 
Furthermore,  improj)er  live.stock  grazing 
can  negatively  affect  tidewater  goby 
througii  removal  of  riparian  vegetation 
(l’roj)st  el  (d.  15)80,  p.  3;  Clary  and 
Webster  15)85),  p.  1;  Clary  and  Medin 
15)5)0,  ]).  1;  Schulz  and  Leininger  15)5)0, 
p.  25)5;  Fleishner  15)5)4,  |)p.  031-  033, 
03.5-030).  which  can  result  in  reduced 
bank  stability  and  higher  water 
temperatures  (Kauffman  and  Krueger 
15)84,  j)]).  432-434:  Platts  and  Nelson 
15)85).  p[).  453,  455;  Fleishner  15)5)4,  ])p. 
035-030;  Belsky  et  al.  15)5)5).  jip.  2-5,  5)- 
10).  Live.stock  grazing  can  also  cause 
increased  sediment  in  the  stream 
channel  due  to  streambank  trampling 
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and  rijiarian  vegetation  lo.ss  (Weltz  and 
Wood  1080,  pp.  804-888;  Pearce  e/  <//. 
1098.  pp.  802,  807;  Oelsky  e/  (il.  l‘)99, 

|).  10).  Livestoc;k  (;an  pliysically  alter  the 
.streainhank  through  trainj)ling  and 
shearing,  leading  to  hank  erosion 
(Triinhle  and  Mendel  19‘).5.  pj).  248- 
244;  llelskv  e/  al.  1999.  p.  1).  In 
coinhination.  loss  ol  riiiarian  vegetation 
and  hank  erosion  can  alter  channel 
morphology,  including  increa.sed 
erosion  and  d(!i)osition.  increased 
.sediment  loads,  downcutting,  and  an 
increased  width-to-de|)th  ratio,  all  of 
which  huul  to  a  loss  of  tidewater  goby 
habitat  components.  Lastly,  livestock 
grazing  management  also  continues  to 
include  construction  and  maintenance 
of  open  stocktanks.  which  are  often 
stocked  with  nonnative  aijuatic  speciiis 
that  are  harmful  to  tidewater  goby  if 
they  escape  or  are  transported  to  waters 
where  the  tidewater  goby  occurs.  In 
some  cases,  stocktanks  are  used  to  stock 
nonnative  fish  for  sportfishing,  or  they 
may  sui)|K)rt  other  nonnative  aipiatic 
species  such  as  African  clawed  frogs,  or 
bullfrogs.  In  ca.ses  where  stocktanks  are 
in  clo.se  |)roximity  to  live  streams,  thiw 
may  occasionally  lx;  breached  or 
Hooded,  resulting  in  nonnative  fish 
(iscaping  from  the  .stocktank  and 
entering  stream  habitats  (Iledwall  and 
Sponholtz  2005.  pp.  1-2;  Stone  e/  cil. 
2007.  p.  188). 

(22)  L’o/nmcn/;  One  commenter  stated 
that  we  have  neglected  to  take  the 
benefits  of  grazing  into  considia  ation 
and  have  omitted  mention  of  the  effects 
of  feral  pigs  throughout  the  ])roposed 
rule  with  the  one  excijption  of  the  fir.st 
mention  on  jiage  04999.  The  commenter 
aksi)  .states  that  the  censure  of  cattle 
grazing  and  its  effects  on  the  tidewater 
goby  discounts  an  entire  hodv  of 
scientific  work,  which  has  determined 
that  jiroper  monitoring  and  grazing  of 
riparian  zones  lias  helped  to  provide 
habitat  for  the  tidewater  goby. 

Oiir  liasponsf^:  We  acknowledge  tliat 
improvjid  livestock  grazing  practices 
have  reduced  impacts  to  native  fishes 
including  the  tidewater  gohv.  However, 
although  adverse  effects  are  less  than  in 
tlu;  ])a.st,  livestock  grazing  within 
watersheds  where  tidewater  gohv  and 
its  habitat  are  located  continues  to  cause 
adverse  (dfecls.  and  on  Federal  lands, 
imjirovements  occurred  primarily  by 
discontinuing  grazing  in  riparian  and 
stream  corridors  (Service  19‘)7,  pp.  121- 
129,  187-141;  Service  2001.  pji.  50-07). 
Furthermore,  we  do  recognize  that  feral 
|)igs  are  a  threat  in  this  final  critical 
habitat  rule  (see  “Tlueats”  section),  the 
final  listing  rule  (59  FR  5494),  and  the 
Recovery  Plan  (Service  2005,  p.  10). 

(28)  Comment;  One  commenter 
suggested  that,  in  lieu  of  designating 


critical  habitat,  wi;  should  imjilement 
existing  grazing  programs  and  I’edmal 
programs  to  minimize  im])act.s  to 
habitat. 

Our  Hcsponsu:  Pleasi;  rehir  to  our 
r(!spon.se  to  (Comment  21  above.  Impacts 
from  livestock  grazing  on  sjKicies  such 
as  the  tidewater  gohv  are  decreasing  dm; 
to  improv(;d  management  on  Federal 
lands.  However,  implementation  of  tlu; 
existing  grazing  jirograms  and  F(;deral 
programs  oidy  minimizes  im])acts  to  a 
certain  extent,  and  livestock  grazing 
within  watersheds  where  tidewater  goby 
and  its  habitat  is  located  continues  to 
cause  adverse  effects. 

(24)  Comme/f/;  One  commenter 
implied  that  eliminating  grazing 
activities  from  areas  designated  as 
critical  habitat  will  not  improve 
tidewater  goby  liahitat  or  recover  the 
sjiecies. 

Our  Ii(;si)onsu:  Altliough  we  are  not 
suggesting  in  this  critical  habitat 
de.signation  for  tlu;  tidewat(;r  goby  that 
all  livi;.stock  grazing  activities  he; 
eliminated  from  critical  habitat.  studi(;s 
on  Federal  lands  found  that 
improvenu;nts  occurr(;d  primarily  by 
discontinuing  grazing  in  rii)arian  and 
.str(;am  corridors  (.S(;rvic(;  19t)7,  pp.  121- 
129,  187-141;  .Service  2001 .  pj).  50-07). 

Public  (Comments  Regarding  ("limati; 
Change 

(25)  Oouuuent:  One  comnu;nt(;r 
suggested  we  augnu;nt  the  connection 
w(;  draw  h(;twe(;n  tlu;  de.signation  of 
unoccu])i(;d  critical  habitat  and  the 
threat  of  global  warming. 

Our  H(!sj)ons(r.  We  agree  and  have 
added  a  discussion  on  climate  change  in 
the  “Background”  .section  accordingly. 

(20)  Ooinmunt:  One  commenter  stales 
there  is  a  discre])ancy  in  tlu;  jiroposed 
rule  regarding  the  expansion  of  critical 
habitat  in  anticipation  of  .sea-l(;vel  rise. 
'I’he  commenter  points  out  that  we  liave 
stated  in  the  5- Year  Review  (.Service 
2007)  tliat  information  curr(;ntly 
available  on  the  effects  of  global  climate 
change  is  not  sufficiently  preci.se  to 
determine  what  additional  ar(;a.s,  if  anv, 
may  hi;  a])j)ropriate  to  includi;  in  the 
revised  critical  liahitat  designation  for 
tliis  species  to  addre.ss  the  effects  of 
climate  change. 

Our  liusponsu:  We  have  added  a 
di.scussion  on  climate  change  in  the 
“Background”  section  of  this  rule  that 
includes  information  on  .sea  level  ri.se 
inihli.shed  suh.se(|uent  to  the  5-vear 
review. 

.Substantial  advances  in  ourahilitv  to 
jiredict  changes  that  will  occur  as  a 
result  of  climate  change  such  as  sea 
level  ri.se  have  been  made  since  the 
jmhlication  of  tlu;  5-year  revi(;w  in  2007. 
For  examjile,  h(;tween  1897  and  2000, 


the  observed  .sea  level  ri.se  has  been 
approximately  2  millinu;ter.s  (0.08  in) 

])er  y(;ar,  or  a  total  of  20  cm  (8  in)  over 
that  period  (Hehi;rger  ut  ul.  2t)0t).  ]).  0). 
F.stimates  jirior  to  the  2007  5-y(;ar 
review  projected  that  sea  level  rise  along 
the  (lalifornia  coast  would  follow  a 
similar  rate  and  reach  0.2-0.(>  m  (t).7-2 
ft)  by  21t)0  (1P(X;  2t)07).  Oh.servations 
and  modeling  conducted  since  the  2007 
5-year  ri;view  indic:ate  that  earlier 
Ijrojections  were  consi;rvative  and 
ignored  some  critical  factors,  such  as 
melting  of  the  (Greenland  and  Antarctica 
ici;  sheets  (Heherger  el  uI.  2009,  p.  0). 
Heh(;rg(;r  at  ul.  (2005),  p.  8)  have  ujulated 
the  sea  level  rise  proj(;ction.s  for 
California  to  1.0— 1.4  m  (8. 8-4.0  ft)  by 
2100.  while  Vermeer  and  Rahmstorf 
(2005),  p.  2158t))  calculate  the  sea  level 
rise  globally  at  0.57-1.9  m  (2.4-0. 2  ft); 
in  both  cases,  recent  estimates  were 
more  than  twice  earlier  jirojections. 

Based  on  the  information  above  and 
in  the  “Background”  section,  .sea  levels 
have  been  rising  and  are  continuing  to 
rise.  Rising  sea  levels  will  affect  the 
tidewat(;r  gohv  and  its  habitat  in  several 
way.s.  Many  coastal  lagoons  and 
(;.stuarie.s  where  tidewat(;r  gohv  occur 
will  he  convert(;d  from  brackish  to 
jirimarilv  saltwater  bodies.  In  addition, 
more  s(;vere  storms  that  are  likelv  to 
result  from  climate  change  ((iayan  et  al. 
2005).  p.  88),  combined  with  the  higher 
than  normal  sea  levels,  will  breach  sand 
bars  at  lagoon  mouths  more  fre(|uently. 
Tlu;refore.  it  is  appropriate  to  include 
tlu;  threat  of  global  climati;  change  as  a 
basis  for  the  designation  of  critical 
habitat  units  for  the  tidewater  gohv. 

Ooiiuuents  lielated  to  the  Draft 
Economic  Analv.sis 

(27)  Oomment:  One  commenter 
expre.ssed  concern  over  the  use  of 
amuializ(;d  values  in  the  DEA.  This 
comment  suggests  that  the  use  of  values 
annualized  over  a  20-year  period 
mischaracterizes  tlu;  impact  of  the 
proposed  rule  because  all  co.sts  will  he 
om;-time  costs. 

Our  l{esponse:T\m  DEA  adojjts  the 
standard  jiractice  of  reporting  both 
])resent  value  and  annualized  impacts. 
lncr(;nu;ntal  project  modification  costs 
are  a.ssigned  to  tlu;  year  in  which  they 
an;  assumed  to  occur.  In  ca.ses  where  the 
timing  of  proj(;ct  modification  costs  is 
unknown,  tlu;  DEA  conservatively 
assumes  that  the  co.sts  occur  in  the  first 
y(;ar  of  the  study  ])eriod.  For  example, 
the  incorporation  of  tidewater  goby  into 
two  habitat  conservation  jilans  in  units 
MAR-5  and  .SL()-12  is  assumed  to 
occur  immediately  following  the 
designation  of  critical  habitat  in  year 
2012.  .Species  surveying  in  unit  .SL()-12 
is  assumed  to  occur  every  2  years 
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l)(!ginning  in  2012.  Lacking  information 
on  when  administrative  imjjacts  due  to 
])otential  section  7  consultations  will 
occur,  the  DEA  a.ssumes  these  costs  are 
spread  evcmly  over  tin;  20-year  analvsis 
jMniod. 

(28)  (joinnwiit:  Ono  commenter 
asserted  that  the  DEA  fails  to  mention 
compliance;  costs,  such  as  the;  cost  of 
fencing  riparian  grazing  areas  that  mav 
he;  r(;(|nir{;d  as  a  rc;snlt  of  consultation. 

Oiir  lif^sponsa:  As  d(;scrihed  in 
.Section  2.4.4  of  the  DEA.  we  are 
unlikely  to  re(in(;st  additional 
conservation  efforts  to  avoid  the 
destruction  or  adverse  modification  of 
critical  habitat  comjiared  to  efforts  to 
avoid  jeopardy  of  the  species.  As  a 
r(;sult,  i)roject  modifications  such  as 
fencing  are  consid(;red  baseline  impacts 
in  ar(;as  occupic;d  by  the  tidc;water  goby. 
While  th(;se  types  of  ))rojec;t 
modifications  are  discussed  in  the  DEA 
(see  Exhibit  .3-1).  baseline  imj)acts  are 
not  monetiz(;d  in  the  DEA.  In  areas  not 
considered  occupied  by  the  tidewater 
goby,  potential  incrcanental  proj(;ct 
modifications  are  identifi(;d  through 
communication  with  land  managers  and 
are  de.scribed  and  monc;tized  in  the 
DEA.  We  did  not  identify  any  ar(;as 
wh(;re  incremental  proj(;ct  modific:ations 
to  grazing  activities  would  he;  ex])ected 
to  occur  as  a  residt  of  critical  habitat 
designation  for  the  tidewater  goby. 

(2t))  Clomiumt:  One  c:ommenter 
expr(;s.si;d  concern  that  the  designation 
of  critical  habitat  could  result  in 
increa.sed  State  regidation.  This 
comment  suggests  that  the  DEA  should 
consider  |)otential  indirect  im])acts  of 
additional  conservation  measures 
reejuested  hy  State  agencies. 

Our  Besponsa:  (ihajiter  2  of  the  DEA 
acknowledges  the  potential  for  several 
ty])es  of  indirect  impacts,  including 
increased  .State  and  local  regulation. 
There  is  no  indication  that  .States  or 
loc.al  agencies  will  change  the  types  of 
conservation  efforts  r(;{juested  following 
the  designation  of  critical  habitat  for  the 
tidewater  goby.  In  addition,  we  believe 
that  the  public  is  well  aware  of  areas 
considered  to  he;  critical  habitat  given 
the  lengthy  hi.story  of  the  designation 
and  the  existence  of  the  tidewater  gohv 
recovery  j)lan.  As  a  residt,  the  DEA  does 
not  anticipate  any  costs  associat(;d  with 
increa.sed  .State  regulation. 

(30)  L’ommeu/;  One  commenter  noted 
that  Del  Norte  (lounty  has  suffered 
economicallv  in  recent  vears.  in  jiart 
due  to  cumulative  effects  of  regulatorv 
restrictions.  This  comment  implies  that 
the  designation  of  critical  habitat  for  the 
tidewat(;r  goby  woidd  have  a  substantial 
economic:  impact  on  the  (iountv. 

Our  Uusponsu:  Ai>  dciscribed  in 
.Sciction  2.4.4  of  the  DEA,  we  are 


unlikely  to  rcicpie.st  additional 
con.servation  efforts  to  avoid  the 
de.struction  or  adverse;  modification  of 
critical  habitat  t:ompared  to  (;ffort.s  to 
avoid  j(;opardy  of  the  sp(;cies.  H(;cau.se 
alt  critical  habitat  within  Dc;l  Norte 
(iounty  is  consider(;d  occu])ied  bv  the 
tid(;water  goby,  no  incrcanental 
con.servation  mc;a.snrc;.s  arc;  antic:ipatc;cl. 
The  DEA  cic)c;.s  fc)rc;c:a.st  administrative 
impac:ts  a.s.sc)c:iatc;cl  with  the  additional 
c:c)nsiclc;ratic)n  of  adverse  moclific:atic)n  of 
c:ritic:al  habitat  in  three;  .sc;ction  7 
c;on.sidtation.s  within  Dc;l  Norte  (ionnty 
over  a  2()-y(;ar  period.  Apj)c;ndix  A  of 
the  DEA  identifies  Del  Norte  (iounty  as 
a  small  govc;rnmc;ntal  jurisdiction  and 
evaluates  the  likelihood  that  these 
inc:remc;ntal  administrative  impac:t.s  will 
substantially  affc;c:t  the  County’s 
c;c:onc)my.  k’or  this  analysis,  the  DEA 
makes  the  c:c)nservativc;  a.ssumption  that 
all  three  forc;ca.st  consultations  will 
oc:c:ur  in  the  same  year,  and  cc)ncluclc;.s 
that  impac;ts  will  not  c;xc:c;c;ct  one  pc;rc:c;nt 
of  annual  ('.ountv  rc;vc;nuc;.s. 

Rc;cjuir(;d  Dc;t(;rminntic)ns 

Bugululoir  Planning  and  Baviaw 
(Exaentiva  Ordars  12li(i(i  and  I35li3} 

Exc;c;utivc;  ()rclc;r  128(»(i  prc)viclc;s  that 
the  Offic.c;  of  Information  and  Rc;gidatorv 
Affairs  (OIRA)  in  the  Office  of 
Management  and  13uclgc;t  will  rc;vic;w  all 
.signific;ant  ndc;.s.  The;  Officic;  of 
Information  and  Rc;gnlatc)ry  Affairs  has 
determined  that  this  ride;  is  not 
.signific:ant. 

l!;xc;cutivc;  Order  13.583  reaffirms  the 
princ;iplc;.s  of  E.O.  128()()  while  c:alling 
for  improvements  in  the  nation’s 
rc;gulatorv  system  to  promote 
j)rc;clictability,  to  rc;cluc:c;  unc:ertainty. 
and  to  use  the  bi;.st,  most  innovative, 
and  least  hurck;n.sc)me  tools  for 
achieving  rc;gulatc)ry  ends.  The 
exec;utivc;  order  direc:ts  agencies  to 
c:onsiclc;r  rc;gulatory  approaches  that 
rc;duc;c;  burdens  and  maintain  flc;xibility 
and  freedom  ofchoic.c;  for  the  public: 
where;  these  a])])roac:hc;.s  arc;  relevant, 
fc;a.sihlc;,  and  consistcait  with  rc;gulatc)ry 
c)bjc;c:tivc;s.  E.O.  13583  c;mpha.sizc;.s 
iurthc;r  that  rc;gulation.s  must  be  ba.sc;d 
on  the  bc;.st  available  sc:ienc:c;  and  that 
the  rulcanaking  proc:c;,s.s  must  allow  for 
])ublic:  ])artic:ipation  and  an  oiien 
c;xc:hange  of  idc;as.  We  have  clc;vc;lc)])c;cl 
this  ride  in  a  manner  c:c)n.si.stc;nt  with 
thc;sc;  rc;ciuirc;mc;nts. 

Bagnlatoiv  Elaxihilitv  Act  (5  U.S.O.  601 
ci  seqd 

lhiclc;r  the  Rc;gulatory  Flc;xibility  Ac:t 
(REA;  5  IJ..S.C.  801  at  .sc;c/.).  as  amended 
by  the  Small  Businc;ss  Regulatory 
Enfc)rc:c;mc;nt  Fairnc;s.s  Ac:t  (SBREFA)  of 
19‘)8  (5  IJ..S.C.  801  ct  .s'c;c/.),  whenever  an 


agenc.y  must  publish  a  notic:c;  of 
rulcanaking  for  any  jirojio.sed  or  final 
ride,  it  must  prejiare  and  make;  available 
for  jnihlic:  cionuncait  a  rc;gulatorv 
flexibility  analysis  that  clesc:ribc;s  the 
effc;c:ts  of  the  ride  on  small  entities 
(small  businc;.s.sc;s.  small  organizations, 
and  small  government  juri.sclic:tion.s). 
However,  no  rc;gulatory  tlc;xihility 
analysis  is  reejuired  if  the  head  of  an 
agc;nc:y  c:c;rtific;.s  the  rule  will  not  have  a 
signific:ant  c;c:c)nc)mic:  impac:t  on  a 
sidistantial  number  of  small  c;ntitic;.s. 

The  SBREFA  amended  the  RFA  to 
rc;cjuirc;  Federal  agc;nc:ic;s  to  ])rc)viclc;  a 
c:c;rtific:atic)n  statc;mc;nt  of  the  fac:tual 
basis  for  c:c;rtifying  that  the  rule  will  not 
have  a  .signific:ant  c;c:c)nc)mic  impac:t  on 
a  substantial  numhi;r  of  small  entities. 

In  this  final  rule,  we  are  c:c;rtifying  that 
the  c:ritic:al  habitat  designation  for 
tidewater  goby  will  not  have  a 
signific:ant  c;c:c)nc)mic:  impac:t  on  a 
substantial  numhc;r  of  small  entities. 

The  following  cli.sc:us.sic)n  i;,xplains  our 
rationale. 

Ac:c:c)rcling  to  the  .Small  Bu.sinc;.ss 
Administration,  small  entities  inc:lucle 
small  organizations.  .suc:h  as 
independent  nonprofit  organizations: 
small  governmental  jurisclic:tions. 
inc:lucling  .sc:hc)ol  hoards  and  c:itv  and 
town  governments  that  serve  fewc;r  than 
50, ()()()  residents;  as  well  as  small 
busines.ses.  .Small  bu.sinc;ssc;s  inc;lucle 
manufac:turing  and  mining  c:c)nc:c;rn.s 
with  fc;wc;r  than  500  c;mplc)vc;c;.s, 
wholesale  trade;  c;ntitic;.s  with  fc;wc;r  than 
100  c;mployc;e.s.  retail  and  sc;rvic;c; 
busines.scis  with  less  than  .$5  million  in 
annual  .salc;,s,  general  and  hc;avy 
c;c)nstruc:tion  husines.sc;.s  with  less  than 
.S27.5  million  in  annual  husiiu;.ss. 
spc;c:ial  trade  c;ontrac;tor.s  doing  le.ss  than 
.Si  1.5  million  in  annual  business,  and 
agric:ultural  hnsinessc;.s  with  annual 
.salc;.s  lc;s.s  than  S750.000.  To  dc;tc;rminc; 
if  potential  c;c:c)nomic;  impac:ts  on  these 
small  entitii;.s  are  .signific;ant.  we 
c:onsiclc;r  the  types  of  ac:tivitic;s  that 
might  trigger  rc;gulatc)ry  im])ac;ts  under 
this  rule,  as  well  as  the  tvpes  of  projc;c;t 
moclific:atic)n.s  that  may  rc;sult.  In 
general,  the  term  ‘■signific:ant  c;c:onc)mic: 
impac:t”  is  meant  to  aj)plv  to  a  tvpic;al 
.small  husinc;.ss  firm’s  husinc;s.s 
operations. 

To  determine  if  the  rule  c;c)ulcl 
.signific:antlv  affc;c:t  a  substantial  number 
of  small  entiticis,  we  c:c)nsider  the 
numhc;r  of  small  entities  affc;c;tc;cl  within 
partic:ular  types  of  c;c:c)nc)mic:  ac;tivities 
(for  c;xam|)le,  water  managc;mc;nt. 
transportation  and  utilitic;.s,  livc;.stoc:k 
grazing,  natural  rc;.sc)urc:c;  management). 
We  apjily  the  “substantial  number”  test 
individually  to  eac.h  indu.stry  to 
determine  if  c:c;rtific:atic)n  is  ap])ro])riatc;. 
Hc)wc;vc;r,  the  SBREE’A  clc)c;.s  not 
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explicitly  dorine  “substantial  number’' 
or  “significant  economic  iinjiact.” 
('.onsetpiently,  to  assess  whether  a 
“sul)stantial  numl)er"  of  small  entities  is 
affected  hy  this  designation,  this 
analysis  considers  the  relative  numher 
of  small  entities  likely  to  he  impacttul  in 
an  area.  In  .some  circumstances, 
especially  with  critical  habitat 
designations  of  limited  extent,  we  may 
agguigate  across  all  industries  and 
consider  whether  the  total  numher  of 
small  entities  affected  is  suhstantial.  In 
estimating  the  numher  of  small  entities 
potentially  affected,  we  akso  i:onsider 
whether  tlnnr  activities  have  any 
Federal  involyement. 

Designation  of  critical  habitat  only 
affects  activities  authorized,  funded,  or 
carried  out  by  Federal  agencies.  Some 
kinds  of  activities  are  unlikely  to  have 
any  Federal  involvement  and  so  will  not 
he  affected  by  critical  habitat 
designation.  In  areas  where  the  species 
is  |)re.sent.  Federal  agencies  alreadx'  are 
nujuired  to  consult  with  us  under 
.section  7  of  the  Act  on  activities  they 
authorize,  fund,  or  carry  out  that  may 
affect  the  tidewat(!r  gohv.  Fetleral 
agencies  al.so  mu.st  consult  with  us  if 
their  activities  may  affect  critical 
habitat.  Designation  of  critical  habitat, 
thendon!.  could  r(!.sult  in  an  additional 
economic  im|)act  on  small  enliti(!.s  due 
to  the  re()uirement  to  reinitiate 
consultation  for  ongoing  Federal 
activiti(!.s  (scm;  Application  of  the 
"Adverse  Modification  Standard" 
.section). 

In  our  final  economic  analysis  (FEA) 
of  the  critical  habitat  designation.  w(! 
evaluated  the  ))otential  economic  effects 
on  small  business  entities  resulting  from 
con.servation  actions  related  to  the 
tlesignation  of  critical  habitat.  The 
analysis  is  based  on  tin;  estimated 
impacts  associated  with  the  rulemaking 
as  de.scrihed  in  CHiapters  1  through  8 
and  Apjjendix  A  of  tin;  analysis  and 
evaluates  the  potential  for  economic 
im])act.s  related  to:  (1)  Water 
management;  (2)  cattle  grazing;  (3) 
transportation  (roads,  highways, 
bridges);  (4)  utilities  (oil  and  gas 
])ipelines);  (.5)  residential,  commercial, 
and  industrial  develojnnent;  and  (8) 
natural  resource*  management. 

As  descrilxid  in  Chajeters  4  and  .5  of 
the  FEA,  estimateul  incnnnental  imj)acts 
consist  primarily  of  admini.strative  costs 
and  time  dedays  associateul  with  .section 
7  consultation.  Tin;  S(;rvice  and  the 
Federal  action  agency  are  the  only 
(iiitities  with  direct  compliance  costs 
associateui  with  this  pro|)osed  critical 
habitat  designation,  although  small 
(Mitities  may  j)articij)ate  in  section  7 
consultation  as  an  applicant.  It  is 
therefore  j)o.ssihle  that  the  small  entities 


may  sjjmid  additional  time  considea’ing 
critical  habitat  during  section  7 
consultation  for  the  tidewater  gohv.  The 
FEA  indicated  that  the  incrennmtal 
impacts  potentially  incurred  hy  small 
mitities  are  limited  to  development, 
natural  resource  management, 
transportation,  utilities,  and  water 
management  activities. 

(;hapt(;r  .5  of  the  FliA  discusses  the 
])otential  for  propo.sed  revisial  critical 
habitat  to  affect  development  through 
additional  costs  of  section  7 
consultation.  These  costs  are  borne  hv 
developers  and  exi.sting  landowners, 
depending  on  whether  develo|)ers  are 
able  to  pass  all  or  a  portion  of  their  costs 
hack  to  landowners  in  the  form  of  lower 
prices  paid  for  undeveloped  land.  Of  the 
total  numher  of  entities  engaged  in  land 
subdivision  and  residential, 
connnerc:ial.  industrial  and  institutional 
con.struction.  nearly  t)t)  percent  are 
small  entities. 

Whether  individual  develo])ers  are 
affected  depends  on  the  specific 
characteri.stics  of  a  jiarticular  land 
parcel  as  well  as  the  availability  of  land 
within  the  affected  nigion.  If  land  is  not 
scarce,  tin;  ])rice  of  a  specific  parcel  will 
likely  incorporate  any  r(!gulatorv 
Histrictions  on  that  |)arcel.  Therefore, 
any  costs  as.sociated  with  conservation 
efforts  for  tidewater  goby  will  likely  he 
reflected  in  the  ])rice  paid  for  the  ])arcel. 
In  this  case,  the  costs  of  con.servation 
efforts  are  ultimately  borne  hv  the 
current  landowmn'  in  the  form  of 
nuluced  land  vahi(?.s.  Many  of  the.se 
landowners  may  he  individuals  or 
families  that  are  not  l(;gally  c:onsidered 
to  he  businesses. 

If.  however,  land  in  the  affected 
region  is  .scarce,  or  the  characteri.stics  of 
the  specific  ])arcel  are  unirpu!,  tin;  price 
of  a  parcel  may  not  incorporate 
regulatory  restrictions  as.sociated  with 
that  parcel.  In  this  case,  the  project 
developer  may  he  re(]uir(;d  to  incur  the 
additional  costs  as.sociated  with  the 
section  7  consultation  ])rocess.  To 
understand  the  potential  im])act.s  on 
small  entities,  we  conservatively 
a.ssumed  that  all  of  the  j)rivale  owners 
of  developable  lands  affected  by 
])ro|)osed  revised  critical  habitat 
designation  are  developers. 

In  Chapl(!r  5  of  the  FEA,  we  estimated 
that  a  total  of  20  formal,  informal,  and 
technical  assistance  consultations,  ])lus 
one  reinitiation,  may  r(!(]uire  additional 
effort  to  considm’  advense  modification 
of  revi.sed  critical  habitat.  Assuming  that 
each  consultation  is  undertaken  hy  a 
separate  entity,  we  (jstimate  that  21 
develo])ers  may  he  affectcul  hy  the 
designation.  For  j)urpose.s  of  this 
analysis,  and  because  nearly  09  percent 
of  develojKirs  in  the  study  area  are 


small,  we  assume  that  all  21  are  small 
entities.  These  developers  rcjpresent  less 
than  0.1  percent  of  small  di!velopers  in 
tlu!  study  ar(!a. 

Excluding  costs  borne  hv  Eechnal 
agencies,  costs  per  consultation  range 
from  .$280  for  technical  assistance  to 
.$1,800  for  reinitiation  of  a  formal 
consultation.  Because  wv.  were  unable  to 
ichmtifv  the  .s])ecific  entities  affected, 
the  impac;t  relative  to  those  entiti(;.s’ 
annual  revenues  or  ])rofits  is  unknown. 

I  lowever,  assuming  the  average  small 
entity  has  annual  revenues  of 
approximately  $.5.1  million,  this 
maximum  annualized  imjjact  of  $1,800 
represents  less  than  0.1  i)ercent  of 
annual  revenues. 

The  consultation  history  for  natural 
resource;  managem(;nt  ])rojects  suggests 
that  these  ])roject.s  are  generally 
undertaken  hy  Federal  and  .State 
agencies,  or  County  de])artment.s.  The 
DEA  estimated  im;remental 
admini.strative  costs  for  section  7 
consultation  on  natural  resource; 
management  in  every  (bounty  e;xe;e;pt 
Orange;  Ce)unty.  Only  e)ne;  e)f  the;.se; 
entities.  De;l  Neerte  C,e)unty,  me;e;ts  the; 
thre;,she)lel  for  small  geevermnental 
juriseliction.  Del  Neerte  (iejuntv  is 
;iutie:i])ate;el  te;  ine:ur  aehnini.strative;  e:e).st.s 
a.sse)e;iiite;el  with  aelelressing  aelve;rse; 
me)elifie:atie)n  in  apj)re)xim;ite;ly  three; 
e:e)nsidtatie)n.s.  ine:lueling  eene 
re;initiiitie)n.  Even  if  all  e:e)nsnltatie)ns 
e)e:e:ur  in  the;  .same;  ye;ar,  te)tal  impae:t.s  te; 
De;l  Ne)rte;  Ceeunty  will  he;  le;ss  than  1 
pe;re:e;nt  e)f  the;  (iejimty's  annual  revenue. 

The;  e:e)n.sidtatie)n  histeery  feer  tiele;wate;r 
ge)hy  ine:luele;.s  several  e:e)n.sidtatie)n.s 
re;gareling  utilities  anel  oil  anei  gas 
ele;ve;le)pme;nt.  In  (3ia])te;r  5  e)f  the;  FEA, 
we  t;.stimate  that  24  e:onsultations 
inve)lving  utility  ae;tivitie;s  will  e)e;e;ur 
eluring  the  20-ye;ar  ])e;rioel.  Base;d  een  the 
ewerall  pe;re:entage  of  all  .small  e;ntitie;s  in 
the  stuely  are;a  (58  percent),  we; 
e;.stlmate;el  that  14  e)f  the;  24  teital  entities 
that  will  he;  aff'ee:te;el  e)ver  the  20-ye;ar 
perieeel  are  .small  e;ntities.  Exe:lueling 
e:e).sts  te;  Fe;ele;ral  age;ne;ie;.s,  the;  e:e),st  pe;r 
entity  e)f  aelelre;.ssing  aelver.se; 
moelifie:ation  in  .se;e:tion  7  ce)n.sultatie)n 
range;s  from  $280  for  tee;hnie:al 
a,s.sistane;e;  to  $880  le)r  a  formal 
e;e)n.sidtatie)n  (ne;  reinitiations  are; 
pre;elie:te;el  lor  utility  iie;tivitie;.s.).  Be;e:ause; 
we;  are;  inicihle;  te;  ielentify  the;  .spe;e:ifie: 
entities  affee;te;el,  the;  impae;t  relative;  te; 
theese;  e;ntitie;.s’  annual  re;venue;s  e)r 
profits  is  unkneewn.  He)we;ve;r,  assuming 
the;  ave;rage;  small  entity  in  this  inelustry 
has  annual  revenues  e)f  appre)ximate;ly 
.$0.3  million,  this  maximum  annuidizeel 
impae:t  e)f  $880  re;])re;,se;nts  le;.s.s  than  0.01 
])e;re:e;nt  e)f  annual  re;ve;nue;s. 

(diapter  5  e)f  the;  FEA  alse;  eli.se;u.s.se.s 
the;  potential  for  water  management 
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activities  to  he  affected  by  tlie 
designation.  Over  tlie  2()-year  j)eriod,  we 
estimate;  that  125  consultations 
involving  water  management  activities, 
including  reinitiations,  will  ociair. 

Based  on  the  overall  p(;rcentage  of  all 
small  entities  in  the  study  ar(;a  (83 
percent),  we  e.stimate  that  104  of  the  125 
total  entiti(;s  that  will  he;  affe;e;te;el  e)ve;r 
the;  2()-ye;<ir  ])e;rie)el  are;  small  entities. 
l']xe:hieling  e:e)sts  te;  Feelend  iige;ne',ie;s.  the; 
e:e)st  ])e;r  entity  e)f  aelelressing  aelverse; 
me)elifie:atie)n  in  seelieni  7  e;e)nsidt;die)n 
ranges  fre)m  S20()  fe)r  te;e:hnie:iil 
assistane:e;  te;  .Si  .800  tor  re;initiatie)n  e)f  a 
feninal  ce)nsidtatie)n.  Be;e:ause;  we;  are; 
unahle;  to  ielentifv  the  spe;e;ifie:  e;ntitie;s 
;iffe;e;te;el,  the;  im()act  re;hitive;  to  the)se; 
entities’  imiuial  re;ve;nues  e)r  profits  is 
unknown.  Howe;ve;r.  assuming  the 
avt;rage;  small  entity  in  this  inehistry  has 
annual  re;ve;nue;s  e)f  appreiximatelv  $5.0 
million,  this  maximum  annnalizeel 
iinpaed  of  $1,800  re;])re;se;nts  le;ss  than  0.1 
])e;re:ent  of  annual  re;ve;nue;s. 

The  DEA  akso  e;e)ne:hiele;s  tlnit  neene;  e)f 
the;  ge)ve;rnme;nt  e;ntitie;s  with  whie;h  we; 
might  e.onsidt  een  tielewater  ge)hy  fe)r 
transpeu’tatie)!!  eer  re;e:re;atie)n  me;e;t  the; 
elefinitions  of  small  as  elefineel  hy  the; 
.Small  Busine;.ss  Ae:t  (.SBE)  (1E(’  2012,  p. 
A-0);  therefore.  im])ae;t.s  te;  small 
ge)ve;rnme;nt  e;ntitie;s  elne;  te; 
transpe)rtatie)n  anel  re;e:re;atie)n  are;  not 
antie:ipate;el.  A  review  e)f  the; 
e;onsidt!itie)n  hi.story  fe)r  tiele;wate;r  geehy 
.seigge;.sts  that  fnteire;  .see:tie)n  7 
e:e)n.sedtation.s  on  live;ste)e;k  grazing  (fe)r 
e;xamj)le,  rane;hing  operatieens)  are; 
unlikely,  anel  as  a  re;.sidt  are;  not 
antie:ipate;el  te;  he;  affe;e:te;el  hy  the;  e:ritie:al 
habitat  ele;signatie)n  (lEC  2012,  p.  5-13). 
Ble.ise;  re;fe;r  te;  the;  DEA  fe)r  a  more 
ele;taile;el  eli.se:ussion  e)f  pe)fe;ntial 
e;e;onomic  impaeds. 

In  summary,  we  exensielered  whether 
this  elesignation  would  re;sidt  in  a 
signifie:ant  e;e;e)nomie:  impeied  on  a 
substantial  numhe;r  of  small  entities. 
Bciseel  e)n  the  aheeve;  reasoning  anel 
exirrently  availahle;  informatie)n,  we;  are; 
e:ertifying  that  the  elesignation  of  critie:al 
habitat  for  tiele;wate;r  ge)by  will  not  have; 
a  signifiexmt  eeionomie:  imj)<ict  een  a 
suhstantial  ninnher  of  small  entitie;.s, 
iinel  a  re;gidate)rv  fle;xihility  analysis  is 
ne)t  re;e]iiire;el. 

En(U'g\'  Supply,  Distrihiition,  or  I  Iso — 
Exocutivo  Orcior  i:i21 1 

Exe;e:ntive;  ()rele;r  13211  (Aedienis 
Ce)nce;rning  Re;gidatie)ns  That 
.Signifie.antly  Affe;ct  Ene;rgy  .Supply, 
Distribntie)!!,  or  Use)  re;ejnire;.s  age;ne:ie;s 
te)  prepare  .Statements  e)f  Energy  Effeeds 
whe;n  emelertaking  certain  iiediems.  OMB 
has  pre)viele;el  guielane;e  leer 
imple;menting  this  Exe;e:utive  Oreler  that 
e)ntline;s  nine;  e)utceMne;.s  that  may 


e;e)nstitnte;  “a  signifiexmt  aelve;rse;  e;ffe;ed” 
when  e:e)mi)are;el  to  ned  taking  the; 
re^ediiteery  aedieen  nneler  e;e)nsiele;ratie)n. 
(iha))te;r  5  e)f  the;  e;e;one)mic  analysis 
elisemsse;s  the;  pe)te;nti;il  fe)r  e:ritie:al 
h.ibitat  te)  affe;ed  utilitie;s  threnigh  the; 
eielelitienial  e:e)st  e)f  exaisielering  aelve;rse; 
me)etiiie:iitie)n  in  .se;edie)n  7  e:e)n.sedtatie)n. 
Exe:lueling  the;  |)e)rtie)n  e)f  aelministrative 
e:e)st.s  ae:e:riung  te)  Imeieral  ;ige;ne:ie;.s,  we; 
fe)re;e:ast  ineiremental  e;e).st.s  of  le;ss  than 
$0,700  e)ve;r  20  ye;ar.s  te)  be;  ine:eirre;el  by 
the;  e;nergy  eenel  utility  ineln.stry  feer 
se;edie)n  7  e;e)nsidtatie)ns.  In  annu;dize;el 
terms,  this  re;pre;se;nt.s  less  than  .$500 
imnnally.  'Fhe;  aelelitienial  ce)st.s  are; 
unlikely  te;  ineaease  the;  costs  e)f  energy 
preeeluedion  e)r  elistrihution  in  the;  Uniteel 
.State;s  in  exe:e;.s.s  e)f  one  pe;re:ent. 

The;  e;e;e)ne)mie:  analysis  finels  that 
none;  of  the;  nine  ontexemes  are  relevant 
to  this  analysis.  Thus,  base;el  on 
information  in  the;  e;ex)nomic  analysis, 
e;ne;rgy-re;late;el  im])aeds  assoenateel  with 
tielewater  ge)by  exen.servation  aedivities 
within  e;ritie:al  habitat  are;  ne)t  e;xj)e;ede;d. 
As  sue;!),  the  elesignatieHi  e)f  e:ritie:al 
habitat  is  ne)t  e;xpe;e:te;el  te)  signifiexmtlv 
affe;ed  ene;rgy  .suj)|)lie;.s,  eli.stribeitie)n,  or 
use.  'rhereelbre,  this  aedie)n  is  ne)t  a 
signifiexmt  energy  aedion,  anel  ne) 
.Stiiteanent  of  Ene;rgy  Effe;eds  is  ixeepureel. 

Unfiindod  Mondolas  Uoform  Act  (2 
V.S.C.  1501  ct  scq.) 

In  aexxereliinex;  with  the;  IJnfmieleel 
Manelate;.s  Refen  in  Aed  (2  I 1501  cl 
scq.),  we;  make;  the;  feellowing  finelings: 

(1)  This  ride;  will  ne)t  preeeluex;  ei 
Feeleral  manelate;.  In  general,  a  Feeleral 
manelate;  is  a  ])re)vi.sie)n  in  le;gislatie)n, 
statute,  or  re;gnlatie)n  that  weenlel  impeese 
an  enfe)rex;ahle;  eluty  upon  State,  loexd,  eer 
tribal  governments,  or  the  private  .se;edor, 
anel  ine;hule;.s  be)th  “Fe;ele;ral 
inte;rgove;rnme;ntal  manelates”  anel 
“Feeleral  private  .seede)r  mandates.” 

These;  terms  are  ele;fineel  in  2  IJ.S.C. 
()58(5)-(7).  “Feeleral  inte;rge)ve;rnme;ntal 
mandate”  inedueles  a  re;gnlation  theit 
“woidel  im])ose  an  e;nfe)rex;able;  eluty 
u])e)n  .State,  le)e:cil.  or  tribal  geevernmeaits” 
with  two  e;xex;ptiou.s.  It  exclneles  “a 
exenelition  of  Feeleral  a.ssistanex;.”  It  akso 
i;xe;hiele;s  “a  eluty  arising  freem 
])artie;ipatie)n  in  a  voluntary  Fe;ele;ral 
pre)gram,”  nnle;ss  the;  re;gulatie)n  “relates 
to  a  the;n-e;xi.sti)ig  l'’e;ele;ral  program 
unele;r  whie:h  $500,000,000  or  me)re;  is 
pre)viele;el  iinnually  to  .State,  le)e:al,  anel 
tribid  ge)ve;rnme;nts  nneler  entitlement 
autheerity,”  if  the;  ])re)vi.sie)n  woidel 
“ineae;iise  the;  stringe;ne:v  e)f  exmelitiems  e)f 
iissistance”  eir  “plaex;  exips  iipeai,  or 
eitherwise;  ele;e:re;ase;,  the  Fe;ele;ral 
Ueivernment’s  respeinsibility  te)  pre)viele; 
fnneling,”  anel  the;  .State,  leeexd,  e)r  tribal 
governments  “lack  authority”  to  aeljiist 
aexx)relingly.  At  the;  time;  of  enaedment. 


these  e;ntitle;me;nt  preegrams  were; 
Me;elie:aiel;  Aiel  te)  F<nnilie;s  with 
l)e;pe;nele;nt  (diilehe;n  we)rk  pre)grams: 
(diilel  Nntritie)!);  Fe)e)el  .Stamj)s;  .Se)e'.ial 
.Se;rviex;s  Ble)e:k  Grants;  Ve)e;atie)nal 
Re;hahilitatie)n  .State;  (Jrants;  Feester  Care. 
Aele)ptie)n  Assistane:e;.  anel  lnele;])e;nele;nt 
hiving;  Family  .Supi)e)rt  Welfare; 

.Se;rvie:e;.s:  anel  Cihilel  .Suppeert 
Enie)re:e;me;nt.  “Fe;ele;ral  private  se;e:te)r 
manelate”  inclnele;.s  a  re;gnlatie)n  that 
“woidel  impeise;  iin  enfe)re:e;iible  elnty 
npem  the;  private;  se;e;te)r,  e;xe;e;pt  (i)  a 
exmelitie)!!  e)f  Fe;ele;ral  assistance  or  (ii)  a 
eluty  arising  freim  partie;i])ation  in  a 
veilimtarv  Feeleral  preigram.” 

The;  elesignation  of  e;ritie;al  hahitat 
eleies  not  impose  a  le;gally  bineling  dutv 
on  ne)n-Fe;eleral  Government  e;ntitie;.s  or 
private;  parties.  Uneler  the  Ae;t.  the  only 
regulateiry  e;ffee;t  is  that  Feeleral  age;ne:ies 
must  ensure  that  their  actiems  do  not 
ele;.stre)y  or  aelversely  modify  e:ritlcal 
hahitat  uneler  se;e;tion  7.  While  non- 
Feeleral  e;ntitie;s  that  re;e:e;ive;  Feeleral 
fnneling,  assistance,  eir  pe;rmit.s,  e)r  that 
eitherwise;  re;einire;  appreival  eir 
autheirizatiem  freim  a  Feeleral  age;ne;v  feir 
an  ae;tie)n,  may  he;  inelire;edly  im|)ae;te;el 
hy  the;  elesignation  of  e;rilie:al  habitat,  the; 
le;gally  bineling  elutv  to  avoiel 
ele;.strnedion  eir  aelve;r.se;  me)elifie:atie)n  eif 
e:ritie;al  habitat  rests  sejuarely  em  the; 
Feeleral  age;ne;y.  Fnrthermore,  tei  the; 
e;xte;nt  that  ne)n-Fe;ele;ral  e;ntitie;.s  are; 
inelire;e:tly  impae;te;el  be;e;aiise;  the;y 
re;e:e;ive;  Fe;eleral  as.sist<me;e;  eir  partie:ipate; 
in  a  veihmtarv  Feeleiral  aiel  preigram,  the; 
Unfimeleel  Memelates  Re;fe)rm  Ae:t  weiidel 
not  apply,  neir  woidel  e;ritie:al  habitat 
shift  the;  e;ost.s  eif  the;  large;  entitlement 
preigrams  listeel  aheive  einto  .State; 
geivernmeaits. 

(2)  We  elo  neit  be;lie;ve;  that  this  rule 
will  .signifie:antly  or  iiniejuely  affe;e:t 
small  governments  bee:ause  it  woidel  not 
j)re)ehie;e  a  Feeleral  manelate  of  $100 
million  or  greater  in  any  ye;ar;  that  is,  it 
is  neit  a  “signific:ant  regidateiry  aedion” 
under  the;  lJnfimele;el  Manelate;s  Reform 
Aed.  The;  FEA  e:e)nclnele;s  only  Del  Norte; 
Genmty  meets  the;  thresholel  feir  small 
ge)ve;rnme;ntal  juri.seliedion.  Del  Neirte 
Genmty  is  antie;ipate;el  tei  incur 
aelministrative  exists  asse)e;iate;el  with 
aelelreissing  aelveirse  me)elifie:atie)n  in 
appreiximatelv  three;  exinsidteitions, 
ine:lneling  one;  reinitiation.  Even  if  all 
exmsidtations  e)e:e;iir  in  the  same;  ye;ar. 
total  iinjiacts  tei  Del  Neirte;  (xiimty  will 
he;  less  than  eine;  pere.ent  of  the;  Genmty’s 
annual  re;ve;nue;,  whie;h  was  .$05  milliem 
in  2012.  Ge)nse;e|ue;ntly.  we;  elo  neit 
helieve;  that  the;  e;ritie:al  hahitat 
elesignatiein  woidel  signifiexmtlv  or 
imie|uely  affe;e:t  small  goveirnment 
e;ntitie;.s.  As  siiedi,  a  .Small  Government 
Age;ne:y  Plan  is  ne)t  reejuireel. 
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Tdkintfs — Executive  Ordar  12630 

In  accordance  witli  Executive  Order 
12(i3()  (Govermnent  Actions  and 
Interference  with  Constitutionally 
Protected  Private  Propcaty  Rights),  we 
have  analyzed  the  potential  takings 
implications  of  designating  critical 
habitat  for  tidewater  goby  in  a  takings 
iin])lications  assessment.  As  discuss(;d 
above,  the  designation  of  critical  habitat 
affects  only  Federal  actions.  Although 
|)rivate  j)arties  that  receive  Federal 
funding,  assistance,  or  recpiire  a])proval 
or  authorization  from  a  Federal  agency 
for  an  action  may  he  indirectly  im])acted 
by  the  designation  of  laitical  habitat,  the 
legally  binding  dutv  to  avoid 
destruction  or  adverse  modification  of 
critical  habitat  re.sts  squarely  on  the 
Federal  agency.  The  FEA  has  concluded 
that  this  critical  habitat  designation 
does  not  affect  landowner  actions  that 
do  not  require  Federal  funding  or 
permits,  nor  does  it  |)rechide 
develoj)ment  of  habitat  con.servation 
programs  or  issuance  of  inciihmtal  take 
p(!rmits  to  jjermit  actions  that  do  nKpiin! 
I'ederal  funding  or  ])ermits  to  go 
forward.  The  takings  implications 
as.sessment  concludes  that  this 
designation  of  critical  habitat  for 
tidewater  goby  does  not  pose  significant 
takings  implications  for  lands  within  or 
affectcid  by  th(!  designation. 

l''r(h;r<ilisni — Exdciiliva  Orddr  13132 

In  accordance  with  Executive  Ordiir 
13132  (Federalism),  this  rule  does  not 
have  significant  Federalism  effects.  A 
federalism  inqiact  .summary  statement  is 
not  recpiired.  In  keejiing  with 
Department  of  the  Interior  and 
Deipartment  of  Ckemmerce  policy,  we 
recjiiestetl  information  from,  and 
coordinated  develoj)ment  of.  this 
critical  habitat  designation  with 
appropriate  State  resource  agencies  in 
Galifornia.  We  solicited  hut  did  not 
receive  comments  from  the  Galifornia 
D(!j)artment  of  Parks  and  Recniation. 
(kilifornia  Department  of  Fish  and 
(iame.  Galifornia  (ioa.stal  (ionservanew. 
and  Galifornia  (’.oastal  Gommission.  The 
designation  of  critical  habitat  for  the 
tidewater  goby  may  impose  nominal 
additional  regulatory  restrictions  to 
tho.se  currently  in  place  and.  therefore, 
may  have  some  incremental  impact  on 
State  and  local  governments  ami  their 
activities.  The  designation  mav  have 
.some  hemefit  to  these  governments  in 
that  the  areas  that  contain  the  phvsical 
or  biological  features  (i.ssential  to  the 
con.servation  of  the  species  an;  more 
ch;arly  defined,  and  the  elements  of  the 
features  of  the  habitat  necessarv  to  the 
conservation  of  the  species  are 
specifically  identified.  This  information 


does  not  alter  where  and  what  federal  Iv 
s])onsored  activities  may  occur. 

How(;ver.  it  may  assist  local 
governments  in  long-range  planning 
(rather  than  having  them  wait  for  ca.se- 
hy-case  section  7  consultations  to 
occur). 

\Vh(;re  .State  and  local  gov(;rnm(;nts 
re(jnire  approval  or  authorization  from  a 
Federal  agency  for  actions  that  may 
affect  critical  liahitat.  consultation 
under  section  7(a)(2)  would  lx;  re(|nir(;d. 
While  non-Federal  entities  that  receive 
Fed{;ral  funding,  assistance,  or  permits, 
or  that  otherwi.se  n;(jnire  approval  or 
authorization  from  a  Fed(;ral  agenev  for 
an  action,  may  he  indirectly  imixict(;d 
by  the  designation  of  critical  habitat,  the 
legally  hiiuling  duty  to  avoid 
destruction  or  adver.se  nuxlification  of 
critical  habitat  rests  .s(]nar(;lv  on  the 
Federal  agency. 

Civil  Justice  Ildform — Exdciitivd  Order 
12083 

In  accordance  with  Executive  Order 
12988  (Givil  jiistice  Reform),  the  Office 
of  the  Solicitor  has  determined  that  the 
rule  d(M;.s  not  unduly  burden  the  jmlicial 
sy.stem  and  that  it  m(;et.s  the  applicahh; 
standards  set  forth  in  .sections  3(a)  and 
3(1))(2)  of  the  Order.  Wc;  an;  designating 
critical  habitat  in  accordance  with  the 
provisions  of  the  Act.  'I’o  assist  the 
public  in  understanding  the  habitat 
n(;(;ds  of  tin;  .sp(;cies.  tin;  rule  identifies 
the  elem(;nts  of  ])hvsical  or  biological 
features  es.s(;ntial  to  the  con.servation  of 
the  species.  The  d(;signated  areas  of 
critical  habitat  an;  ])re.sented  on  ma)).s. 
and  the  rule  provi(l(;s  .s(;v(;ral  oi)tion.s  for 
the  inten;.st(;d  public  to  obtain  more 
detailed  location  information,  if  desired. 

Paperwork  Heduetion  Act  of  1005  (44 
U.S.C.  3501  et  seq. 

This  rule  does  not  contain  any  new 
collections  of  information  that  retjuire 
approval  by  OMB  under  the  Paperwork 
Reduction  Act  of  199.5  (44  ll.S.G.  3501 
et  seq.).  This  rule  will  not  inq^osi; 
r(;conlkee))ing  or  repf)rting  r(;(|uin;ments 
on  State  or  local  governments, 
individuals,  husines.ses,  or 
organizations.  An  agency  may  not 
conduct  or  s])onsor,  and  a  p(;r.son  is  not 
r(;(jnired  to  r(;.spond  to.  a  collec:tion  of 
information  unless  it  displays  a 
cnrr(;ntly  valid  OMB  control  numlx;r. 

\hition(d  EnvironnienUd  Polirv  Act  (42 
U.S.C.  4321  et  .ser/.j 

It  is  our  jjosition  that,  outside  the; 
jurisdiction  of  the  U.S.  Gourt  of  Ap])eals 
for  the  Tenth  (arcuit.  we  do  not  n(;ed  to 
prepare  (aiviromnental  analy.ses 
inirsnant  to  the  National  Environmental 
Policy  Act  (NEPA:  42  ll.S.G.  4321  et 
seq.)  in  connection  with  designating 


critical  habitat  under  the  Act.  We 
published  a  notice  outlining  our  reasons 
for  this  determination  in  the  Federal 
Register  on  October  25,  1t)83  (48  FR 
4‘)244).  This  position  was  u])held  by  the 
IJ..S.  C'.ourt  of  Ai)peals  for  the  Ninth 
Garcnit  (Douglas  County  v.  Babbitt,  48 
F.3d  1495  (‘)th  Gir.  19<)’5).  cert,  denied 
518  U.S.  1042  (1990)). 

Coverniuent-to-Coverniueut 
Relationship  With  Tribes 

In  accordance  with  the  President’s 
memorandnm  of  A|)ril  29,  19‘)4 
(('iOV(;rnment-to-Government  Relations 
with  Native  American  Tribal 
(awernments;  59  f’R  22951).  Executive 
Order  13175  (Gon.sultation  and 
(](K)rdination  With  Indian  Tribal 
Governments),  and  the  De])artment  of 
the  Interior's  manual  at  512  DM  2,  we 
readily  acknowledge  our  res])onsil)ilitv 
to  communicate  meaningfully  with 
r(;cogniz(;d  F(;deral  TrilK;.s  on  a 
government-to-government  basis.  In 
accordance  witli  Secretarial  Order  3200 
of  Inne  5.  19‘)7  (American  Indian  Tribal 
Rights,  Federal-Tribal  Trust 
Responsibilities,  and  the  Endanger(;d 
Sjiecies  Act),  we  readily  acknowh;ilg(; 
our  resiionsihilities  to  work  directly 
with  trih(;s  in  develojiing  jirograms  for 
h(;althv  ecosystems,  to  acknowledge  that 
tribal  lands  are  not  subject  to  the  same 
controls  as  Fed(;ral  ])nl)lic  lands,  to 
r(;main  sensitive  to  Indian  culture,  and 
to  make  information  available  to  trilx;.s. 
We  determined  that  there  are  no  tribal 
lands  within  the  geograjihical  area 
(H:cnpied  by  the  tidewater  gohv  at  the 
time;  of  listing  that  contain  the  features 
essential  for  con.servation  of  the  sjiecies, 
and  no  tribal  lands  outside  the 
geograjihical  area  occujiied  hv  the 
tidewater  goby  at  the  time  of  listing  that 
are  essential  for  the  con.servation  of  the 
sjiecies.  Therefore,  we  are  not 
designating  critical  habitat  for  the 
tidewater  goby  on  tribal  lands. 

References  (ated 

A  comjilete  list  of  all  references  cited 
is  available  on  the  Internet  at  http:// 
www.regnlations.gov  and  ujion  reejuest 
from  the,  Ventura  Fish  and  Wildlife 
Office  (see  FOR  FURTHER  INFORMATION 
CONTACT). 

Author(s) 

The  jiriniary  authors  of  this 
rulemaking  are  the  staff  memliers  of  the 
Ventura  Fish  and  Wildlife  Office. 

EisI  of  Subjects  in  ,50  G.FR  Part  17 

Endangered  and  threatened  sjiecies, 
Exjiorts,  Imjiorts,  Rejiorting  and 
recordkeejiing  reejuirements, 
Transjiortation. 
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Regulation  Promulgation 

■  Aecordingly,  we  amend  part  17, 
sul)(:liai)ter  11  of  Chapter  1.  title  .50  of  the 
(iodc!  of  h’ederal  Regulations,  as  .set  forth 
hcdovv: 

PART  17— [AMENDED] 

■  1 .  The  authority  citation  for  part  1 7 
contiuiKis  to  read  as  follows: 

Authority:  1()U..S.(:.  i:t()1-1407: 

1.544;  and  4201-424.5  iinitjss  olhorwiso  nolod. 

■  2.  In  §  1 7.95(e).  revi.se  the  (!ntry  for 
“Tidtnvater  goby  [Eucvclogobius 
nH\\’l)Hn'viy\  to  read  as  follows: 

§  17.95  Critical  habitat — fish  and  wildlife. 

***** 

(e)  F'ishfis. 

***** 

Tidewater  (iohy  (Eiicvclo^ohhis 
newhinrvi) 

(1)  Critical  habitat  units  are  depicted 
for  Del  Norte,  flumholdt,  Mendocino, 
.Sonoma,  Marin,  .San  Mateo.  .Santa  Cruz. 
Monterey,  .San  Luis  Ot)i.sj)o,  .Santa 
llarhara,  Ventura,  Los  Angeles,  Orange, 
and  .San  Diego  Counties.  California,  on 
the  majis  below. 

(2)  Within  these  areas,  the  ])rimary 
constituent  element  of  the  physical  or 


biological  features  essential  to  tin; 
conservation  of  tidewater  gohv  consist 
of  p(!rsistent,  shallow  (in  the  range  of 
approximately  ()..3  to  9.9  ft  (0.1  to  2  m)), 
still-to-slow-moving  lagoons,  e.stuaries, 
and  coastal  streams  with  salinity  up  to 
12  jiarts  per  thousand  (|)pt),  which 
])rovide.s  adecpiate  s])ace  for  normal 
idehavior  and  individual  and  population 
growth  that  contain: 

(i)  .Substrates  (e.g..  sand,  silt,  mnd) 
suitable  for  the  coustniction  of  burrows 
for  reproduction; 

(ii)  .Submerged  and  emergent  aiiuatic 
vegetation,  such  as  Potainof’f^lon 
})i;(:tin(ttus,  Ihippict  nuiritinut,  Typlni 
Idtifolici,  and  Scirpus  s])]).,  that  provides 
protection  from  predators  and  high  How 
events;  or 

(iii)  Presence  of  a  sandbar(s)  across 
the  mouth  of  a  lagoon  or  estuary  during 
the  late  s|)ring.  summer,  and  fall  that 
closes  or  ])artially  closes  the  lagoon  or 
estuarv,  thereby  ])roviding  relatively 
stable  water  levels  and  salinity. 

(3)  Critical  habitat  does  not  include 
manmade  structures  (.such  as  bridges, 
docks,  acjueducts,  aud  other  paved 
areas)  and  the  land  on  which  they  are 
located  existing  within  the  legal 
boundaries  on  March  8,  2013. 

(4)  (Jriticdl  hdhiidt  map  dnits.  Data 
layers  defining  map  units  were  created 


for  most  units  using  National  Wetlands 
Inventory  (NWl)  data  (both  published 
data  available  over  the  Internet  and  in 
publication  })rovisional  data).  Where 
NWl  data  was  lacking,  unit  boundaries 
were  digitized  directly  on  imagery  from 
th(!  D(!partment  of  Agriculture’s 
National  Aerial  Imagery  Program  data 
(NAIP)  ac(pnred  in  2005.  Critical  habitat 
units  wen;  ma})ped  using  Universal 
'I’ran.sver.st!  Mercator  (UTM).  zones  10 
and  11.  The  majis  in  this  entry,  as 
modified  by  any  accompanying 
regulatory  text,  e.stablish  the  boundaries 
of  the  critical  habitat  designation.  The 
coordinates  or  plot  points  or  both  on 
which  each  map  is  ba.sed  are  available 
to  the  j)ut)lic  at  the  Service’s  internet 
site,  httpj/www.fws.gov/vdnturd/, 
h\t]rJ / W’W’W’. rdguIdtions.gov  at  Docket 
No.  FW.S-R8-E.S-201 1-0085,  and  at  the 
field  office  njsponsible  for  this 
designation.  Yon  may  obtain  field  office 
location  information  by  contacting  one 
of  the  .Service  regi{)nal  offices,  the 
addresses  of  which  are  listed  at  50  CFR 
2.2. 

(5)  Index  ma])  of  critical  habitat  units 
for  the  tidewater  goby  (Eucyclogobius 
ncwboriYi)  in  Northern  (kilifornia 
follows: 

BILLING  CODE  4310-55-P 
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((i)  Unit  DN  1:  Tillas  Slough,  Del 
Norte  (bounty  (ialifornia.  Maj)  of  Units 
DN  1  and  DN  2  follows: 
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Tilas  Slough  (DN-1)  and  Lake  Talawa/Lake  Ear!  (DN-2) 
Dei  Norte  County,  California 


Tilfas  Slough 


Lake  Talawa/Lake  Earl 


“rDMiie 

Kilometers 


Crescent 


TIDEWATER  GOBY 
CRITICAL  HABITAT 


I  ■  1  Norte  : 

<  •  County  } 


WATER 


Area  of 
Detait 


ROADS 


(7)  Unit  DN  2:  Lake  Talawa/Lake  Earl 
Dill  Norte  (loiinty,  California.  Ma})  of 


(8)  Unit  HUM  1:  Stone  Lagoon, 
Humboldt  County  California.  Map  of 
Units  HUM  1  and  HUM  2  follows: 


Unit  UN  1  and  UN  2  is  provi 
paragra])li  ((i)  of  this  entry. 


Y,.-. 
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Stone  Lagoon  (HUM-1)  and  Big  Lagoon  (HUM-2) 
Humboldt  County,  California 


P  A  C  I  f  I  C 


O  CE  A  N.. 


Stone  Lagoon  t 


Big  Lagoon 


Miles 

‘ :  0  12 
}  - 

tv  Scale  l;135i,OGO 


HUM-1 


HUM-2 


TIDEWATER  GOBY 
CRmCAE  HABITAT 


water 


Area  of 
Detail 


(U)  Unit  HUM  2:  Big  Lagoon,  Units  HUM  1  and  HUM  2  is  provided  (10)  Unit  HUM  3:  Humboldt  Bay 

Humboldt  County.  California.  Map  of  at  jiaragraph  (8)  of  this  entry.  Humboldt  County.  California.  Map 

follows: 


T- 
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(11)  Subunit  HUM  4a:  Eel  River  North 
Area.  Map  of  Subunits  HUM  4a  and 
HUM  41)  follows: 
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I  Eel  River  North  Area  (Subunit  HUM-4a)  and  Eel  River  South  Area  ; 
I  (Subunit  HUM-4b)  Humboldt  County,  California 


P  A  C  I  F  I  C: 


O  C  EA  N 


■  ;  '  /  r 


{  HUM-4  1  '"^7  V, 

Ij^ubunits  a  &  b) 

Eel  River 


(b) 


■^lO! 


\y' 


■-V.  Vt  9 


- 1  Mt!es 

!  K‘!otnet€i5 


I  Ferndale 

- 


Scate  1.135.000 


1I0JWATER60BY 
CRITICAL  HABITAT 


Area  of 
Detail 


/\ J  ROADS 


(12)  Subunit  HUM  4b:  Fel  River  South  HUM  4b  is  jjiovided  at  paragra])h  (11)  Units  MEN  1,  MEN  2,  and  MEN  2 
Area.  Maj)  of  Subunits  HUM  4a  and  of  this  entry.  follows: 

(13)  Unit  MEN  1:  Teninile  River. 

Mendocino  County.  California.  Map  of 
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(14)  Unit  MEN  2:  Virgin  Greek, 
Mendocino  Conntv,  California.  Maj)  of 
Units  MEN  1.  MEN  2,  and  MEN  3  is 
provided  at  ])aragra])h  (13)  of  this  entry. 


(15)  Unit  MEN  3:  Eudding  (ireek. 
Mendocino  County,  (kdifornia.  Maj)  of 
Units  MEN  1.  MEN  2,  and  MEN  3  is 
])rovid(!d  at  ])aragrai)h  (13)  of  this  entry. 


(l(i)  Unit  MEN  4;  Davis  Lake  and 
Manchester  Sate  Park  Ponils, 
Mendocino 

Conntv,  California.  Map  follows: 
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(17)  Unit  SON  1 
.Sonoma  County  (]< 


:  Salmon  Oeek,  Units  SON  1,  MAR  1,  MAR  2,  MAR  8, 

ilifornia.  Mao  of  and  MAR  4  follows: 
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(18)  Unit  MAR  1:  Estero  Anerieano, 
Marin  Countv,  (California.  Maj)  of  Units 
.SON  1,  MAR  1,  MAR  2.MAR  3  and 
MAR  4  is  ])rovided  at  paragraph  (17)  of 
this  entry. 

(19)  Unit  MAR  2:  Estca'o  do  San 
Antonio.  Marin  (County,  (California.  Map 
of  Units  .SON  1.  MAR  1,  MAR  2,  MAR 


3,  and  MAR  4  is  provided  at  jjaragraph 
(17)  of  this  entry. 

(20)  Unit  MAR  3:  Walker  Creek,  Marin 
Countv,  California.  Maj)  of  Units  SON  1, 
MAR  i ,  MAR  2,  MAR  3,  and  MAR  4  is 
])rovided  at  |)aragraph  (17)  of  this  entry. 

(21)  Unit  MAR  4:  Lagunitas 
(Eeperinill)  (Cre(;k,  Marin  (County, 


California.  Map  of  Units  SON  1.  MAR  1, 
MAR  2.  MAR  3.  and  MAR  4  is  provided 
at  paragra])h  (17)  of  this  entry. 

(22)  Unit  MAR  .5:  Bolinas  Lagoon, 
Marin  County,  ('California.  Ma])  of  Units 
MAR  5  and  MAR  0  follows; 


il 


a 
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Boiinas  Lagoon  (MAR-5)  and  Rodeo  lagoon  (MAR-6) 
Marin  County,  California 


Bolinas  Lagoon 


Rodeo  Laqoon 


IVIAR-6 


^  SAN 

FRANCISCO 

BAY 


Kilometers 


■nOEWAlER  GOBY 
CRITICAL  HABITAT 


Marin 

County 


WATER 


Area  of 
Detail 


/Y/  ROADS 


MAR  5  and  MAR  8  is  jirovided  at 
paragraph  (21)  ol  tliis  entry. 

(24)  Unit  SM  1:  San  Chegorio  Creels., 
San  Mateo  County,  Cialifornia.  Map  of 


(23)  Unit  MAR  8:  Rodeo  Lagoon. 
Marin  County.  (California.  Ma])  of  Units 
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(25)  Unit  SM  2:  Poinponio  Creek,  San 
Mateo  (iountv,  California.  Map  of  Units 
SM  1,  SM  2,  SM  .3,  and  SM  4  is  provided 
at  paragrajjh  (24)  of  this  entry. 

(28)  Unit  SM  3:  Peseadero-Butano 
Creeks,  San  Mateo  Countv,  California. 


Map  of  Units  SM  1,  SM  2,  SM  3.  and 
SM  4  is  ])rovi(led  at  paragra|)h  (24)  of 
this  entry. 

(27)  Unit  SM  4:  Bean  Hollow  C.reek, 
San  Mateo  County,  California.  Map  of 


Units  SM  1.  SM  2,  SM  3,  and  SM  4  is 
provided  at  j)aragra})h  (24)  of  this  entry. 

(28)  Index  map  of  critical  habitat  unit.‘ 
for  the  tidewater  gohy  (Eu(:ych)<^obius 
nnw'bf^nvi]  in  .Southern  (ialifornia 
follows: 
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j  Tidewater  Goby  Critical  Habitat  Units,  Southern  California 
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DETAILED  MAPS  OP 
CRITICAL  HABITAT 


I  COUMTY  BOUMDAflIES 


c  ;s  so 


so  :oo 


Location  Map 


(29)  Unit  SC  1:  Waddell  Creek,  Santa 
Cruz  (kninty,  California.  Maj)  of  Unit  SC 
1.  S(i  2.  SC  3.  and  S(i  4  follows: 


8H06 
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(30)  Unit  SC  2:  Scott  Creek.  Santa 
(iruz  County.  C.alifornia.  Map  of  Units 
.SC  1,  SC  2.  .SC  3.  and  .SC  4  is  ])rovi(le(l 
at  ])aragra])h  (20)  of  this  entry. 

(31)  IJnit  .SC  3:  Laguna  Creek.  Santa 
Cruz  County,  (ialifornia.  Ma])  of  Units 


SC  1.  SC  2.  SC  3.  and  .SC  4  is  provided 
at  ]jaragrajjh  (20)  of  this  entry. 

(32)  IJnit  .SC  4:  Baldwin  Creek,  Santa 
(iruz  Countv,  California.  Map  of  Units 
.SC  1 .  .SC  2,  SC  3,  and  SC  4  is  provided 
at  j)aragraph  (20)  of  this  entry. 


(33)  Unit  .SC  5:  Moore  Creek,  .Santa 
(iruz  (Jounty,  California.  Maj)  of  Units 
.S(i  .5,  SC'.  ().  and  .SC  7  follows: 
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(84)  Unit  SC  (i:  Corcoran  Lagoon. 
Santa  (a  uz  County,  (^aliibrnia.  Map  of 
Units  SC  5.  S(i  (i,  and  SC  7  is  provided 
at  paragraph  (88)  of  this  entry. 


(8.5)  Unit  S(^  7:  Aptos  Creek.  Santa 
Cruz  County,  (kdifornia.  Maj)  of  Units 
SC  5,  SC  (>,  and  SC.  7  is  provided  at 
j)aragraj)h  (88)  of  this  entry. 


(8(i)  Unit  SC  8:  Fajaro  River,  Santa 
Oiiz  County,  California.  Map  of  Units 
SC  8,  MN  1.  and  MN  2  follows: 
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(37)  Unit  MN  1;  Bennett  Slough, 
Monterey  (x)unty.  California.  Map  of 
Units  SC  8,  MN  1,  and  MN  2  is  ]n()vided 
at  ])aragraph  (30)  of  this  entry. 


(38)  Unit  MN  2:  Salinas  River. 
Monterey  County,  California.  Map  of 
Units  SC  8,  MN  1,  and  MN  2  is  provided 
at  paragra])h  (30)  of  this  entry. 


(30)  Unit  SLO  1:  Arroyo  de  la  Cruz. 
San  Luis  Obispo  Countv.  California. 
Map  of  Unit  SLO  1,  SLO  2,  SLO  3.  SLO 
4,  and  SLO  5  follows: 
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(40)  Unit  SLO  2:  Arroyo  del  Corral, 
San  l.uis  ()l)isj)o  Comitv.  C.alifornia. 

Maj)  of  Units  SLO  1,  SLO  2,  SLO  .3,  SLO 
4  and  SLO  5  is  provided  at  paragraph 
(30)  of  this  (iiitry. 

(41)  Unit  SL()  3:  Oak  Knoll  Creek.  San 
Luis  Ohispo  Countv,  California.  Ma|)  of 
Units  SLO  1 .  SLO  1  SLO  3.  SLO  4  and 


SLO  .5  is  proviihid  at  paragraph  (3t))  of 
this  entry. 

(42)  Unit  SLO  4:  Little  Pico  Creek.  San 
Luis  Ohispo  (ioiintv,  California.  Map  of 
Units  SLO  1.  SLO  2,  SLO  3.  SLO  4  and 
SLO  .5  is  provided  at  paragraph  (30)  of 
this  (mtry. 


(43)  Unit  SLO  5;  San  Simeon  Creek. 
San  Luis  Ohispo  Countv,  California. 

Map  of  Units  SLO  1,  Sl‘0  2.  SLO  3,  SLO 
4  and  SLO  5  is  provided  at  ])aragra|)h 
(30)  of  this  entry. 

(44)  Unit  SL()  (i:  Villa  Creek,  San  Luis 
01)is])o  C.ountv,  California.  Map  of  Units 
SLO  (>,  SLO  7.’  SLO  8  and  SLO  0  follows: 
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Villa  Creek  (SIO-S),  San  Geronimo  Creek  (SlO-7),  Toro  Creek  (SLO-8), 
and  Los  Osos  Creek  {SLO-9)  San  Luis  Obispo  County,  California 

:^b-6 : 
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(45]  Unit  SLO  7:  San  (Jeronimo  Creek. 
San  Luis  Obisjio  County,  California. 

Map  of  Units  SLO  8,  SLO  7.  .SLO  8.  and 
SLO  9  is  provided  at  paragrapli  (44)  of 
this  entry. 

(48)  Unit  SLO  8:  't'oro  Cnjek,  San  Luis 
Ol)isj)o  County,  (California.  Map  of  Units 


SLO  8.  SLO  7.  SLO  8,  and  SLO  9  is 
jnovided  at  paragraj)!!  (44)  ofthisentrv. 

(47)  Unit  SLO  9:  Los  Osos  Cnuik.  San 
Luis  Obispo  C,ountv.  (California.  Map  of 
Units  SLO  8.  SLO  7.  SLO  8.  and  SLO  9 
is  provided  at  paragraph  (44)  of  this 
entry. 


(48)  Unit  SLO  10:  San  Luis  Obispo 
Creek.  San  Luis  Obispo  (Countv, 
California.  Map  of  Units  SLO  10.  SLO 
11.  SLO  12.  and  SB  1  follows: 
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,  San  Luis  Obispo  Creek  (SLO-10),  Pismo  Creek  (SLO-11),  Oso  Flaco 
!  Lake  (SLO-12),  and  Santa  Maria  River  (SB-1) 

;  San  Luis  Obispo  and  Santa  Barbara  Counties,  California 
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(49)  Unit  SLO  11:  Pismo  Oeek.  San 
Luis  Obispo  Conntv.  (kiiifornia.  Ma])  ol 
Units  SI.O  10.  Slllll.  SLO  12.  and  SB 
1  is  provided  at  paragraj)h  (48)  ol  this 
entry. 

(50)  Unit  .SLO  12:  Oso  Flaco  I.ake.  .San 
I.uis  ObisjK)  (bounty,  (kilifdrnia.  Map  ol 


Units  SLO  10.  SLO  11.  SLO  12.  and  SB 
1  is  ])rovided  at  paragraph  (48)  of  this 
entry. 

(51)  Unit  .SB  1:  .Santa  Maria  Riv(;r.  .San 
Luis  Obispo  (lonntv.  Uaiilbrnia.  Map  of 
Units  Si.O  10,  SLO  11,  SLO  12,  and  SB 


1  is  provided  at  jiaragraph  (48)  of  this 
entry. 

(52)  Unit  .SB  2:  Canada  de  las  Agiijas, 
.Santa  Barbara  Conntv,  California.  Map 
of  Units  SB  2,  SB  3,  .SB  4.  SB  5,  SB  0. 
and  SB  7  follows: 
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(53)  Unit  SB  3:  (]ana(la  do  Santa 
Anita,  Santa  Barljara  County,  California. 
Map  of  tlnits  SB  2,  SB  3,  SB  4,  SB  5, 

SB  (),  and  SB  7  is  provided  at  paragra])h 
(52)  of  tliis  entry. 

(54)  Unit  SB  4:  Canada  de  Alegria, 
.Santa  Barl)ara  Conntv,  California.  Maj) 
of  Units  SB  2,  SB  3,  .SB  4.  SB  5,  SB  (i, 
and  .SB  7  is  ))rovided  at  paragra])h  (52) 
of  this  entry. 


(55)  Unit  .SB  5:  Canada  tlel  Agna 
Caliente.  .Santa  Barl)ara  County, 
California.  Map  of  tJnits  SB  2.  SB  3,  SB 
4.  .SB  5,  .SB  ().  and  .SB  7  is  j)rovided  at 
paragraph  (52)  of  this  entry. 

(50)  Unit  .SB  0:  (faviota  Crecjk.  .Santa 
Barhara  County,  California.  Map  of 
Units  SB  2,  SB  3.  SB  4.  SB  5,  SB  (i,  and 
SB  7  is  provided  at  ])aragraph  (52)  of 
this  entry. 


(57)  Unit  .SB  7:  Arroyo  Hondo,  .Santa 
Barl)ara  County,  California.  Map  of 
Units  SB  2.  SB  3.  SB  4.  SB  5.  SB  fi.  and 
SB  7  is  jjrovided  at  j)aragraph  (52)  of 
this  entry. 

(58)  Unit  .SB  8:  Whnehester-Bell 
Canyon,  .Santa  Barhara  Ck)nntv, 
(California.  Maj)  of  SB  8.  SB  9,  and  SB 
H)  follows: 
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Winchester-Beii  Canyon  (SB-8),  Goleta  Slough  (SB-9),  and 
Arroyo  Burro  (SB-10)  Santa  Barbara  County,  California 


Area  of  ' 
Detait 


Santa  Barbara 
County 


(.50)  Unit  .SB  9:  Coleta  .Slough.  Santa  (BO)  Unit  .SB  10:  Arrin'o  Burro.  .Santa 

Barbara  Countv.  California.  Map  of  Barbara  County.  California.  Map  of 

Units  .SB  8.  .SB  0.  and  .SB  10  is  j)rovi(led  Units  .SB  8.  SB  9.  and  SB  10  is  provided 

at  |)aragraph  (58)  of  this  entry.  at  paragraph  (58)  of  this  entry. 


(Bl)  Unit  .SB  11:  Mission  Creek — 
Laguna  Channel.  .Santa  Barbara  (bounty 
California.  Maj)  of  Units  .SB  11  and  .SB 
12  follows: 
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(02)  Unit  SB  12:  Arroyo  Baredon, 
Santa  Barbara  County,  California.  Maj) 


of  Units  SB  11  and  SB  12  is  provided 
at  paragrajjh  (01)  of  this  entry. 


(03)  Unit  YEN  1:  Ventura  River, 
Ventura  Conntv.  California.  Map  of  VEN 
1.  VEN  2.  and  VEN  3  follows: 
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Ventura  River  (VEN-1),  Santa  Clara  River  (VEN-2),  and 
J  Street  Drain  -  Ormond  Lagoon  (VEN-3) 
Ventura  County,  California 
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(84)  Unit  VFN  2:  Santa  (lara  River. 
Ventura  f^onntv.  (California.  Map  of 
Units  VFN  1.  VFN  2.  and  Vl-N  3  is 
provided  at  paragra|)h  (83)  of  this  entry 


(85)  Unit  VFN  3:  )  Street  Drain — 
Ormond  Lagoon,  Ventura  (County, 
(California.  Map  of  Units  VFN  1,  VLN  2, 
and  VLN  3  is  |)rovided  at  paragrajih  (83) 
of  this  entrv. 


(88)  Unit  VLN  4:  Big  Sycamore 
(Canyon,  Ventura  County,  (^California. 
Maj)  of  Units  VLN  1,  LA  1,  and  LA  2 
follows: 
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Big  Sycamore  Canyon  (VF.N-4},  Arroyo  Sequit  (LA-l),  and 
Zurna  Canyon  (LA-2) 

Ventura  and  Los  Angeles  Counties,  Califor  nia 
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((j7)  Unit  LA  1:  Arroyo  Sequit,  Los  ((>8)  Unit  LA  2:  Zuma  Canyon,  Los  (89)  Unit  LA  3:  Malibu  Oeok,  Los 

Angeles  C.ounty.  (California.  Maj)  of  Angeles  County,  California.  Map  of  Angeles  (County.  (California.  Map  of 

Units  VLN  4,  LA  1,  and  LA  2  is  Units  VEN  4,  LA  1,  and  LA  2  is  Units  LA  3,  and  LA  4  follows: 

provided  at  iiaragraiih  ((iti)  of  this  entrv.  providtul  at  paragraiih  (88)  of  this  entrv. 
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Malibu  Creek  (LA-3)  and  Topanga  Creek  (LA-4) 
Los  Angeles  County,  California 
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(70)  Unit  LA  4:  Topanga  Creek,  Los 
Angeles  County,  California.  Maj)  of 


(71)  Unit  OR  1:  Aliso  Creek,  Orange 
(]onnty,  California.  Map  of  Unit  OR  1 
follows: 
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(72)  Unit  SAN  1:  San  Luis  Rev  River. 
San  Diego  County.  California.  Maj)  of 
Unit  SAN  1  follows: 
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l)at(!(l:  N()V(!inl)i!r  2(i.  2012. 

Kiieen  Si)l)i!f:k, 

Dt'inttv  Assistcinl  Saci'clarv  for  Fish  and 
Wildlifo  and  Parks. 

Il'R  Udc.  2(n:»-()2ll,'')7  I'ihul  2-5-12:  H:45  am| 
BILLING  CODE  4310-55-C 
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Part  IV 

Department  of  the  Interior 

Office  of  Surface  Mining  Reclamation  and  Enforcement 
30  CFR  Parts  700,  875,  879,  et  al. 

Abandoned  Mine  Land  Reclamation  Program;  Limited  Liability  for  Noncoal 
Reclamation  by  Certified  States  and  Indian  Tribes;  Proposed  Rule 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  700,  875,  879,  884,  and 
885 

(Docket  ID:  OSM-201 2-0010] 

RIN  1029-AC66 

Abandoned  Mine  Land  Reclamation 
Program;  Limited  Liability  for  Noncoal 
Reclamation  by  Certified  States  and 
Indian  Tribes 

agency:  Oflice  of  Surface  Mining 
Reclamation  and  Knfbrceinent.  Interior. 
action:  Propos(!d  rnlt;. 

SUMMARY:  We.  tlie  Office  of  Surface 
Mining  RtH:laination  amf  Enforcement 
(O.SM).  an;  proj)o.sing  changes  to  our 
abandoned  mine  land  (AML) 
reclamation  program  regulations  under 
title  IV  of  the  Surface  Mining  (Control 
and  Reclamation  Act  of  1977  (.SMflRA 
or  the  Act).  If  finalized,  the  changes 
would  allow  states  and  Indian  tribes 
that  have  certified  correction  of  all 
known  coal  AMI.  problems  within  their 
jurisdiction  to  riiceive  limitcul  liability 
|)rotection  for  certain  noncoal 
reclamation  activities. 

DATES:  Electronic  or  writttm  comments: 
We  will  accept  written  comments  on  the 
j)ro|)o.sed  ride  on  or  before  Ajiril  8. 

2013. 

Public  hcctrings:  If  you  wish  to  testify 
at  a  ])ublic  hearing,  you  must  submit  a 
reijuest  before  4:30  p.m..  Eastern  Time, 
on  March  8.  2013.  We  will  hold  a  jiublic 
hearing  only  if  there  is  sufficient 
interest.  Hearing  arrangements,  dates 
and  times,  if  any.  will  he  announced  in 
a  .sul)se(|uent  Federal  Register  notice.  If 
you  reipiire  rea.sonable  accommodation 
to  attend  a  jiuhlic  hearing,  jilease 
contact  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 
ADDRESSES:  You  may  submit  comments 
by  any  of  the  following  methods: 

Fccicral  clhiicnuiking  Pnrial:  http:// 
WWW. regulations. gov.  'I’he  jiroposed  role 
has  been  assigned  Docket  ID:  OSM- 
2012-0010.  Please  follow  the  online 
instructions  for  snhmitting  comments. 

Muil/Haud-Dclivcry/Couricv:  Offici!  of 
Surface  Mining  Reclamation  and 
Eidbrcement.  Administrative  Record. 
Room  2.52  SIB.  1951  Constitution 
Avenue  NW..  Washington.  IXi  20240. 
Please  include  the  Docket  ID:  OSM- 
2012-0010. 

You  may  submit  a  request  for  a  public 
hearing  on  the  proposed  rule  to  the 
person  and  address  sjiecified  under  FOR 
FURTHER  INFORMATION  CONTACT.  If  you 
reijuire  reasonable  accommodation  to 


attend  a  public  hearing,  please  contact 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alfred  Whitehouse.  ('.hief.  Reclamation 
Support  Division.  1951  (ionstitution 
Ave.  NW.,  Washington.  DC  2()24(); 
relephone:  202-208-2788. 
SUPPLEMENTARY  INFORMATION: 

Table  of  (inntents 

I.  I  low  (1()(!S  llu!  AMI,  rccliinialion  |)rograni 

0|)(!liltt!? 

II.  Whal  is  llu!  liiniled  liahilitv  jirox  ision  ol 

SMCRA? 

III.  Wliy  are  we  i)r()])()sing  nili!  changes 

relal(!(l  to  llu;  limiled  liahilitv  ])rovisioii? 

IV.  How  do  we  propose  to  ri!vis(!  onr  ndesY 

V.  How  do  I  snhiuit  coinnuaits  on  the 

projiosiHl  roll!? 

VI.  Procedural  Matters  and  Ke(|iiir(!d 

UetiMiiiinations 

1.  How  does  the  AML  reclamation 
program  operate? 

(iongress  established  the  AML 
reclamation  program  in  title  lY  of 
.SMf'.RA  to  remiuly  the  extensive 
environmental  diimage  ciiusiul  hv  past 
coiil  mining  activities.  In  general,  the 
program  is  targeted  toward  rechiiming 
abandoned  mine  hinds  iind  waters 
iidverselv  impacted  by  imideiiuately 
reclaimed  surface  coal  mining 
operations  on  lands  th.it  were  not 
subject  to  the  reclamation  reiiuirements 
of  .SMCRA.  Health,  safety,  and 
environmental  problems  associated  with 
abandoned  mine  lands  include  surface 
and  ground  water  pollution,  entrances 
to  open  mines,  water-filled  jiits, 
unreclaimed  or  inadequate! v  reclaimed 
refuse  piles  and  minesites  (including 
some  with  dangerous  highwalls), 
sediment-clogged  streams,  damage  from 
landslitles.  and  fumes  and  surface 
instability  resulting  from  mine  fires  and 
burning  coal  refuse.  Restoration 
activities  under  the  abandoned  mine 
reclamation  program  correct  or  mitigate 
these  problems.  While  the  central  focus 
of  the  AML  program  has  been  to  address 
coal-related  health,  safety  and 
environmental  problems,  noncoal 
mining-related  |)rol)lems  also  are 
eligible  to  riicinve  funding  under  certain 
conditions. 

A  core  element  of  the  national  AML 
])rogram  is  tin;  reclamation  plan 
develo|)(!d  by  each  (inalifying  state  and 
tribi!.  Under  section  4()5(b)  of  .SMCRA, 
states  (and.  after  amendment  of  the  Act 
in  1987.  the  Navajo,  Hopi,  and  ('.row 
Indian  tribes)  that  have  coal  lands  and 
waters  eligible  for  reclamation  under 
title  IV  of  SMCRA  may  submit  a 
proposed  plan  to  O.SM  for  review.  If  the 
proposed  |)lan  demonstrates  that  the 
state  or  tribe  has  (jiialifying  lands  and 


waters  along  with  the  neces.sary 
l(!gislative  authority  and  administrative 
components  to  adeipiately  administer 
the  ])rogram.  we  will  aj)|)rove  the  plan 
under  .section  4()5(d)  of  .SMCRA. 
Currently.  25  .states  and  the  3  Indian 
tribes  have  approved  AML  rec:lamation 
plans,  which  allows  them  to  submit 
ap])lications  for  grant  funding  under 
section  4()5(f)  of  .SMCRA. 

During  the  first  30  years  of  the 
])rogram.  states  and  tribes  with 
approved  ])lans  received  grants  and 
conducted  reclamation  activities  to 
address  AML-eligible  ])rohlem.s.  During 
this  period,  the  states  of  Louisiana. 
Montana.  Texas,  and  Wyoming  and  the 
Crow  Tribe,  the  Hoj)i  Tribe,  and  the 
Navajo  Nation  t:ompleted  reclamation  of 
all  known  coal-related  AML  problems 
within  their  jurisdiction  and  certified  to 
that  fact  in  accordance  with  section 
411(a)  of  .SM(]RA.  Once  certified,  these 
.states  and  tribes  were  authorized  to 
ex])end  title  IV  grant  funding  on  the 
reclamation  of  {)ualifving  noncoal  AML 
problems  and  on  the  construction  of 
])ul)lic  facility  projects  under  the 
jirovisions  of  jxiragraphs  (h)  through  (g) 
of  section  411  of  .SMCRA.  In  ])articular. 
section  411(1))  provides  a  formal 
structure  for  addressing  noncoal 
|)rol)lem.s  though  identification  and 
|)rioritization. 

In  contrast,  uncertified  .states  have 
generally  focused  on  com])leting  coal- 
relaled  reclamation  projec:ts,  although 
they  also  have  the  option  to  address 
noncoal  ])rohlems  in  limited 
circumstances  as  ])rovided  under 
section  409  of  .SM(iRA. 

In  2()()().  the  Tax  Relief  and  Health 
('are  Act  of  20()(),  Public  Law  109—432 
(the  “2000  amendments”)  snh.stantially 
modified  the  AML  reclamation  program 
in  title  IV  of  SMCRA.  'I'he  2000 
amendments  altered  AML  fee  collection 
rates  on  the  indu.stry,  increased  program 
funding,  ended  the  ai)i)ropriation 
process  for  AML  grants  to  slates  and 
tribes,  provided  general  Treasury 
revenues  as  a  new  source  of  funding, 
targeted  funding  in  uncertified  states 
more  directly  at  addressing  high  priority 
coal-related  AML  ])roblem.s,  and  made  a 
nnnd)er  of  procedural  changes — such  as 
reipiiring  (l.SM  a})])roval  for  revisions  to 
the  national  inventory  of  AML 
problems.  Please  refer  to  the  final  rule 
published  November  14,  2008  (the 
“2008  rule”)  '  for  a  more  com])lete 
descri])tion  of  the  program  changes 
resulting  from  the  2000  amendments. 

Prior  to  the  2000  amendments,  section 
402(g)(1)  of  .SM(iRA  allocated  50 
percent  of  the  total  reclamation  fees 
paid  by  coal  mine  operations  located 
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within  each  state  or  tribe  to  tliat  state  or 
tril)e.  'I’liese  allocations  within  the  AML 
Fund  are  referred  to  as  “State  share”  or 
“Tribal  shan;”  funds.  However, 
distribution  of  the  State  share  and  Tribal 
share  funds  was  subject  to  annual 
ap|)ro|)riation.  and  the  fnll  amount 
allocated  (!ach  ycuir  was  not  always 
approj)riated. 

Among  other  changes,  tlu;  2()l)() 
anuaulments  barred  certified  states  and 
tribes  from  receiving  tlunr  State  share 
and  Tribal  shan;  moneys  from  the  AML 
Fund.-  Under  the  2()()(i  amendments, 
instead  of  receiving  moneys  from  the 
AML  Fund,  they  receive  two  new  ty])es 
of  funding — prior  balance  replacement 
funds  and  certified  in  lieu  fund.s — ])aid 
from  the  general  funds  of  the  United 
States  Treasury  and  not  subject  to 
annual  a])pro])riations.  Prior  balance 
replacement  funds  are  authorized  by 
section  411(h)(1)  of  SMCRA:  they  either 
have  been  or  will  be  distributed  in 
seven  ecpial  annual  installments 
beginning  in  fiscal  y(!ar  2008.  ’  The  total 
of  the  .seven  i)ayin(!nts  ecpials  the 
difference  between  the  amount  of  the 
State!  share  or  'Lribal  share  that  was 
allocated  to  each  state  or  tribe  and  the 
amount  that  was  actually  appropriated 
luifore  the  200(1  amendments.  Uertified 
in  li(!U  funds  are  authorized  by  section 
411(h)(2)  of  .SMCRA  and  are  annual 
payments  from  the  general  funds  of  the 
United  .States  Treasury  in  an  amount 
(!(|ual  to  .50  ])ercent  of  the  reclamation 
fees  paid  by  c:oal  mining  operations 
within  each  certified  state  or  tribe.-* 

Our  2008  rule  revised  our  regulations 
to  conform  to  the  2000  amendnuMits.  Of 
note,  in  accordance  with  the  2000 
amendments,  the  2008  rule  gave 
certified  states  and  tribes  greater 
latitude  in  how  they  are  allowed  to  u.se 
the  new  funtling  that  they  receive.  In 
])articular,  while  certified  programs  are 
still  recpiired  to  address  known  and 
newly  discovered  coal  problems  in  a 
timely  manner,  funding  not  needed  to 
address  coal  problems  may  be  used  for 
a  wider  range  of  jjurposes  than 
previously  allowed,  including  purposes 
not  related  to  noncoal  reclamation  or 
])ublic  facility  projects  under  ])aragraph.s 
(h)  through  (g)  of  .section  411  of  .SMCRA. 

II.  What  is  the  limited  liability 
provision  of  SMCRA? 

On  November  5.  1890,  .SMCRA  was 
amended  to  extend  fee  collection 
authoritv  and  to  revise  both  the  wav  the 
AML  Fund  moneys  are  allocated  and 
the  purposes  for  which  AML  Fund 
moneys  may  he  used.  Among  the  many 
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changes  made  to  title  IV  at  that  time,  a 
new  sectit)n  405(1)  was  added,  which 
s])ecifies  that  no  state  or  Indian  tribe 
sliall  1)(!  liabl(!  under  luideral  law  for  any 
costs  or  damages  as  a  result  of  any 
action  or  omitted  action  while  carrying 
out  an  ap])roved  abandoned  mine 
reclamation  jjlan.  The  new  paragraph 
applies  to  all  Fculeral  laws.  It  does  not 
])r(!clude  liability  for  gross  negligence  or 
int(!ntional  mi.sconduct  by  a  state  or 
Indian  tribe.  .Stat(!s  and  tribes  value  the 
protection  ])rovided  by  this  provision 
because  state  and  tribal  program 
officials  routinely  make  a  broad  range  of 
(hicisions  concerning  site  selection  and 
abatement  of  serious  health,  safety,  and 
environmental  problems.  The  limited 
liability  provision  ])rovide.s  them  a 
degree  of  protection  as  they  make 
difficult  choices  with  limited  program 
funding. 

On  May  31. 1994,  we  ado])ted  30  CFR 
874.15  and  875.19  to  implement  section 
405(1)  of  .SMCRA. The  language  in  the 
two  .sections  is  id(!ntical — 30  CFR 
874.15  applies  to  uncertified  jjrograms, 
while  30  CFR  875.19  applies  to  certified 
programs. 

III.  Why  are  vve  proposing  rule  changes 
related  to  the  limited  liability 
provision? 

\V(!  ])ro|)ose  to  revise  our  rules  in 
response  to  concerns  that  our  2008  rul(! 
may  have  createtl  a  disincentive  for 
certified  .Stat(!.s  and  tribes  to  conduct 
noncoal  reclamation  activities.  In  the 
2008  rule,  we  did  not  change  the 
language  of  either  30  (ik’R  874.15  or 
875.19.  However,  we  did  conclude  that 
certified  programs  expending  the  two 
new  sources  of  funding  made  available 
by  the  2000  amendments  umler  sections 
411(h)(1)  and  (h)(2)  of  .SMCRA  (prior 
balance  replacement  funding  and 
certified  in  lieu  funding,  re.sj)ectively) 
cannot  conduct  a  noncoal  reclamation 
])rogram  under  paragraphs  (b)  through 
(g)  of  .section  411  of  SMCRA.*’  As  a 
i:onse(iuence  of  this  determination,  any 
noncoal  reclamation  project  would  not 
he  subject  to  the  ])rovi.sion.s  of  30  CFR 
part  875,  which  includes  the  limited 
liability  provision. 

We  received  a  numbiir  of  comments 
on  the  application  of  the  limited 
liability  provision  to  certified  programs 
during  our  2008  ruhiinakiug.  The 
Interstate  Mining  Compact  Commission 
(IMCC),  the  National  Association  of 
Abandoned  Mine  Land  Programs 
(NAAMLP),  and  one  state  commented 
that  “certified  AML  programs  should 
not  he  recpiired  to  follow  all  of  Part  875 
to  enjoy  tlie  protection  of  the  limited 
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liability  provisions  of  §875.19.”  .Since 
we  adopteil  the  2008  rule,  program 
officials  in  certified  states  and  tribes 
have  continued  to  expre.ss  concern  over 
the  loss  of  limited  liability  protection 
for  noncoal  reclamation  projects.^  This 
pro])osed  rule  is  designed  to  addniss 
those  concerns  and  restore  limited 
liability  ])rotections  for  noncoal 
reclamation  and  public  facility  projects 
conducted  |)ursuant  to  a  .SMCRA 
noncoal  program  and  ])aragraph.s  (h) 
through  (g)  of  .section  411  of  .SMCRA. 

IV.  How  do  we  propose  to  revise  our 
rules? 

We  are  ])ro])o.sing  to  revise  our 
regulations  to  clarify  that  certified  states 
and  tribes,  using  prior  balance 
replacement  funds  and  certified  in  lieu 
funds,  may  voluntariiy  conduct  noncoal 
reclamation  j)rogram.s  under  the 
provisions  of  30  CFR  suhehapter  R  and 
receive  limited  liability  j)rotection  for 
projects  completed  under  those 
provisions,  (lur  proposed  revision 
would  retain  the  ability  of  certified 
states  or  tribes  to  exj)end  title  IV 
moneys  on  projects  that  are  not  part  of 
a  .SMCRA  noncoal  reclamation  program, 
hot  they  would  not  receive  limited 
liability  i)rotection  for  work  on  those 
projects. 

.SMCRA  .section  405(1)  ])rotect.s  the 
states  or  tribes  from  liabilitv  "under  any 
provision  of  Federal  law  for  anv  c:o.sts  or 
damages  as  a  result  of  action  taken  or 
omitted  in  the  course  of  carrying  out  ajn 
a])proved|  .State  abandoned  mine 
reclamation  plan  *  *  *."  30  U.S.C. 
1235(1).  Undercurrent  regulations, 
certifiiid  states  and  tribes  have  \’ery  lew 
.SMCRA-related  administrative  chities 
when  they  conduct  noncoal  reclamation 
but  they  also  do  not  receive  limited 
liability  protection  for  any  of  their  work 
because  that  work  is  not  considered  to 
be  part  of  a  noncoal  reclamation 
program  conducted  in  accordance  with 
an  approved  .State  abandoned  mine 
reclamation  j)lan.  30  CF’R  875.19;  .see 
also  73  FR  07013-07014.  To  afford 
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.Association  of  .Alianilonisl  .Ntinc  l.an(l  Programs  ro 
Oversight  Hearing  on  "'llie  Rlfect  of  the  President's 
FY  201.'!  Ifiidgtet  and  Legislative;  Projiosals  for  tlie 
Office;  eef  .Snrfae:e;  Mining  een  Priveite  .Seeeiteer  |eil) 
Oreeiitieen.  Deemestie:  lineergy  PieeehieMieen.  .State; 
Preigi'iims  anel  Oe;fie:it  Reeehieetiem''  Iteefeire;  the' 1  leiiise; 
Fnergv  einel  Mineend  Re;se)ure:e;s  .SulreieemmitteM;. 
Mareli  (i.  2tU2.  p.  7  ("Witheint  this  limiteeel  lieehilitv 
preiteMdieen.  tlie;se;  steitees  einel  triheis  peiteentially 
siihjeect  the;mse;lve;s  tei  liahilitv  unele;r  theCileean 
Welter  Ai:t  einel  OliRfiL.A  feir  tlieir  .AML  reecleiineitiein 
ueirk.  Neithing  in  the;  2l)l)li  .Aine;nelme;nts  siigge;ste;el 
that  theire;  was  a  de;sire;  eir  inte;nt  tei  reeineive  the;se: 
liahilitv  preite;c:tieins.  and  witheint  thean  in  place;. 
e;e;rtifie;el  steile;s  einel  trilies  will  ne;e;d  tei  peitentiedly 
reH;einside;r  eit  least  some;  eif  the;ir  meire;  i:ritical  AML 
preijeeets."). 
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certified  programs  the  protections  ol  the 
limited  liahility  provision  at  least  in 
connection  with  some  of  their  work,  we 
propose  to  allow  them  the  option  of 
using  their  title  IV  monevs  on  SMt^RA 
noncoal  reclamation  programs  that  will 
1m!  part  of  an  aj)prove(l  state  ahandomul 
mine  reclamation  plan:  that  is.  on 
programs  operating  under  paragraphs 
(h)  through  (g)  of  .section  411  ofSM(]RA 
and  that  follow  the  requirements  of  30 
(d'R  sul)chaj)ter  R. 

Under  such  a  noncoal  reclamation 
program,  limited  liahility  protections 
would  extend  not  onlv  to  site 
mclamation  activities  hut  also  to 
program  administration,  site 
development,  environmental 
management,  and  other  actions  taken 
and  not  taken  in  support  of  SMCRA 
noncoal  reclamation  actix  ities.  Because 
the  protections  only  extend  to  "action 
taken  or  omitted  in  the  course  of 
carrying  out"  an  a])])roved  state  or 
Indian  trihe  abandoned  mine 
reclamation  plan,  there  must  he  a  clear 
nexus  between  the  action  or  inai:tion 
and  an  ajjproved  state  or  abandoned 
mine  reclamation  plan  for  the 
])rotections  to  apply. 

In  the  2t)()H  rule,  we  concludcMl  that 
certilnid  programs  could  not  conduct 
noncoal  niclamation  programs  under  30 
(iFR  part  875  using  prior  balance 
rej)lacem(;nt  funds  or  certified  in  lieu 
funds.'*  The  2008  rule  allow(ul  certified 
states  and  tribes  to  use  prior  balance 
replacement  funds  for  anv  pnrpo.se 
specified  by  the  state  legislature  or  tribal 
c:oimciI  under  30  CFR  872.31  and 
certified  in  lieu  fniuls  for  any  purpose 
under  30  (3’R  872.34.  However,  we  akso 
determined  that  the  2000  amendments 
did  not  authorize  certified  states  and 
Indian  tribes  to  use  their  title  lY  funding 
for  projects  condnct(;d  under  j)aragraphs 
(h)  through  (g)  of  .section  411  because 
tho.se  jjaragrajxhs  specifically  refer  to  the 
use  of  State  share;  and  Tribal  share 
funds,  which  certified  states  and  tribes 
no  longer  r(H:eive. 

Although  we  ado])ted  this  approach 
in  the;  2008  rule,  we  re;e:e)gnize;d  at  the; 
time  that  SMCRA  was  ne)t  cle;ar  anel  we; 
ce)n.siele;re:el  pe)ssihle;  alte;rnative;s.  Fir.st, 
in  e)nr  pre)pe)se;el  rule  that  pre;e:e;ele;el  the; 
2008  rule,  we;  j)re)])ose;el  that  e;e;rtifie;el 
.state;s  anel  trihe;s  e;e)idel  e:he)e).se;  te;  use 
their  title;  IV  me)ne;ys  for  none:e)al 
re;e:lamatie)n  anel  |)uhlie:  fae:ility  ])re)je;e:ts 
unele;r  30  (iFR  part  875."  Se;e:e)nel.  we; 
j)re;.se;nte;el  an  alternative;  that  we)nlel 
have;  reHjuireel  certifie;el  state;s  anel  tribes 
te)  s|)e;nel  their  e:e;rtifie;el  in  fie;u  fnnels  feer 
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ne)ne:e)al  re;e:lamatie)n  anel  pnhiie;  fae:ilitv 
]ire)je;e;ts  uneler  part  875."' 

We;  ne)W  pre)pe).se;  an  appre)ae:h  te;  the; 
n.se  e)f  j)rie)r  halane:e;  re;plae;e;me;nt  fnnels 
anel  e;e;rtifie;el  in  lieu  fnnels  that  is  similar 
te)  the  e)ne;  we;  pre)pe).se;el  in  2008 — /.e;.. 
that  e:e;rtifie;el  state;s  anel  tribes  e:an 
e:he)e).se;  te)  n.se;  their  title;  IV  me)ne;ys  ie)r 
ne)ne'.e)al  re;e:lamatie)n  anel  public:  fae;ilitv 
j)re)je;e:ts  under  30  (IFR  part  875.  We  do 
not  believe  that  we;  ne;e;el  to  amend  the; 
re;gnlatorv  language  in  ))art  872  to  e;ffe;e;t 
this  e.hange; — the;  e;urre;nt  language;  is 
broad  enough  to  allow  e:e;rtifie;d  states 
anel  tribes  to  expend  their  money  on 
none;oal  re;e:lamation  and  public  fae:ility 
proje;e:ts  under  30  (-FR  suhe;hapter  R  if 
they  choose;  to  do  so.  We  invite; 
e:omment  as  to  whe;the;r  we;  need  to 
make  any  me)difie:atie)ns  to  part  872. 
])artie:idarly  §§872.31  (a)  and  872.34,  to 
ensure  that  e:e;rtifie;el  state;.s  and  tril)e;s 
re;e:e;ive;  limited  liahility  i)rotee:tion  for 
projee;ts  e:omple;ted  under  a  .SMCiRA 
ne)ne:c)al  prognnn.  Although  we;  are;  not 
proj)osing  e;hanges  to  ])art  872.  we;  eire 
proposing  re;visions  to  other  ])arts,  as 
de;se:rihe;el  furthe;r  below. 

A.  How  do  wo  pvoposo  to  roviso  30  CAdi 
Part  700:  (Umoval? 

1.  Se;e;tie)n  700.5:  l)e;finilions 

We;  propo.se;  to  revise;  §  700.5  to  add  a 
definition  for  the;  term  “SMC]RA"  to 
improve;  the;  chirity  of  e;xisting 
re;gidatie)n.s.  'fhe  le;rm  “SMCAiA”  means 
the;  Surfae:e;  Mining  (Control  and 
Re;e:lamation  Act  of  1077  (Fuh.  L.  05- 
87). 

n.  How  do  i\'e  proposf!  to  roviso  30  (A'R 
Part  375:  Hartification  and  Noncoal 
Reclamation? 

We;  propose;  to  revise  this  ])art  to 
clarify  that  e;ertifie;d  states  and  tribe;s 
may  voluntarily  conduct  none:oal 
re;e:lamation  programs  under  the; 
j)rovisions  of  30  CFR  sed)e:hapte;r  R  and 
re;ce;ive;  limited  liahility  prote;ctie)n  for 
j)roje;e:ts  e:omple;ted  under  tho.se; 
provisions.  In  general,  our  propose;d 
revisions  set  forth  the;  pre)e:e;dnre;.s  that 
e:e;rtifie;d  .state;.s  anel  tril)e;s  woedd  be; 
re;ejnire;d  to  follow  if  thev  voluntarilv 
e:hoo.se;  to  n.se  their  title;  IV  funding  for 
a  nonc:oal  re;e:lamation  |)roje;e:t  or  pnhiie: 
facility  ])re)je;e:t  under  SMCRA  and  30 
CFR  .sube:hapte;r  R.  The;.se;  proi:edure;s 
relate;  to  the;  eligibility  of  site;.s  anel 
re;strie:tie)ns  related  to  land  ae:eiui.sition 
anel  manage;me;nt,  lien  ele;te;rminatie)n.s, 
anel  e:ontrae:tor  eligibilitv.  in  addition, 
this  part  woidel  make;  e:le;ar  that  e:e;rtifie;el 
.state;.s  anel  Indian  tribes  woidel  re;e:e;ive 
linnteel  liahility  prote;e:tion  under  30 
(3‘’R  875.19  for  authorized  none:oal 
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re;i:lamation  and  suiipoiting 
administrative  and  ])re)grammatie: 
ae:tivitie;.s. 

1.  Se;e:tie)n  875.11:  Applie:al)ilitv 

We;  ])ie)pose  to  revi.se;  §  875.1 1  (1))(2)  to 
j)ie)vide;  that  u)ide;r  part  875  e:e;]'tifie;d 
]))'e)grams  may  use;  prior  l)alane:e; 
i'e;plae:i;me;nt  funds  and  e:ei'tified  in  lieu 
funds  not  only  to  engage;  in  e:oal 
i'(;e:lamation  pre)je;e:t.s  that  are  ne;c:e;s.sarv 
to  maintain  e:e;rlifie:ation  hut  also  to 
e:e)ndue:t  ne)nc:oal  ie;e:lamation  progiams. 

During  our  previous  rulenuiKing 
ie;late;d  to  the;  2000  amendments,  we; 
pi'opo.sed  similar  language  uneler 
§  875.1 1  (h)(2)  that  would  have  given 
e:eitified  states  and  Indian  tribes  the 
e:hoii:e;  to  expend  prior  l)alane:e; 
i-e;])lae:e;me;nt  funds  or  c:e;rtifie;d  in  lieu 
me)ne;ys  on  none:oal  ree:lamation 
programs  under  SMCRA.' '  The  majority 
of  e:omme;nts  we;  re;e:e;ive;d  on  this 
])ro])osal  wei'e;  critie:al  be;e:ause;  e:e;i  tifie;d 
states  and  t)'ihi;s  would  have;  had  to 
e:omply  with  the;  ree:lamation  priorities 
for  none:e)al  jirograms,  whie:h  are;  set  out 
in  §875.15.  Ae:e:ording  to  c:omnu;nte;rs, 
this  would  have;  ])lae:e;d  ‘■unsuj)])oite;d 
and  ille;gal  re;.st)'aint.s”  on  the;ir  n.se;  of 
prior  halanc.e;  i'ei)lai:e;me;nt  funds  and 
e:e;i'tifie;d  i)i  lieu  funds,  'fhe;  ce)mme;nte;is 
]‘e;e:omme;nele;el  that  the;  ])]e)pe).se;d 
language;  be;  revi.sed  to  ensiue  that 
e:e;i'tifii;d  slates  and  Indian  tril)e;s  did  not 
have;  to  e:omply  with  all  the;  jiiovisions 
of  ])ait  875  anel  to  c:lariiy  that  e:e;rtifie;d 
state;s  anel  trihe;  e:an  e;le;e:l  to  do  none:e)al 
re;e:lamatie)n  outside;  the;  f)'ame;work  of 
that  i)ai  t. 

Ba.sed  on  the;se  comments  and  u])on 
further  analysis  of  onr  appi’oae:h.  the 
final  rule;  implementing  the  2()()() 
ame;ndme;nts  did  not  c:arrv  foiward  the; 
o])tion  in  ])iopo.sed  §  875.11(h)(2)  that 
would  have  allowed  c:ertifie;d  state;s  and 
Indian  tril)e;.s  the;  e:hoie:e  to  exj)end  prior 
halane:e;  re])lae:ement  funds  and  c:e;]’tifie;d 
in  lieu  funds  on  noncoal  I'eclamation 
programs  under  SMCRA.  Thus,  the; 
exi.sting  rule  only  re;cjnire;s  ceitified 
states  and  ti‘ihe;s  to  follow  ])art  875  when 
the;y  expend  ])rior  halane:e;  ri;plac:e;me;nt 
funds  anel  c:erlifie;d  in  lieu  funds  on  e:oal 
i"e;e:lamation  ne;ce;s.sary  to  maintain  the;ir 
e:ei'tifii:ation.  In  other  woiels,  e:e;i'tifie;el 
state;.s  and  ti'il)i;s  aie  no  longer  ie;c]uire;d 
to  follow  part  875  if  they  use;  their  title; 
IV  funding  for  nonc:oal  i'e;e:lamation  and 
pnhiie:  fac:ility  p]e)jec:ts  l)e;e:au.se;  we 
ele;te;i'mine;d  tliat  tho.se;  j)ie)je;e:ts  would 
not  he;  e:e)mple;te;el  under  .SMCRA  and  its 
i’e;gnlatiojis. 

In  this  ])i’opo.se;d  rule,  we;  ai'e; 
ie;e;xaniining  our  2008  de;e:i,sion  on  this 
te)])ic.  We;  aie;  e:on.side;i'ing  giving 
e;e;rtifie;d  states  and  tribes  the  e:hoie:e  to 
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use  th(;ir  title  IV  moneys  under  a 
SMCRA  noncoal  program  under  part 
87.5.  We  Indieve  tliis  jjroposed  rule 
would  1)(!  consistent  with  section 
411(h)(1)  of  SM(iRA,  which  grants  the 
.state  legislatures  and  tribal  councils 
discretion  as  to  how  ])rior  balance 
replacement  funds  may  he  spent 
I)(!cause  th(;  state  legislature  or  tribal 
council  could  direct  these  funds  to  he 
(!xpended  j)ursuant  to  a  SIvKiRA 
noncoal  program.  In  addition,  we 
believe  that  ojjtional  coverage  would  he 
c:onsistent  with  section  411(h)(2)  of 
SM(iRA.  which  contains  no  specific 
instruction  on  the  use  of  certified  in  lien 
funds  and  does  not  place  any 
restrictions  upon  them.  Therefore, 
under  the  proposed  ride,  certified  states 
and  tribes  would  he  able  to  direct,  if 
they  so  choose,  some  or  all  of  these 
funds  to  he  used  for  a  SMCRA  noncoal 
r(!clamation  program  consistent  with 
section  411  of  SMCRA  and  30  CFR  part 
875.  This  approach  would  also  he 
consistent  with  our  view  that  states  and 
tribes  may  u.se  these  funds  for  coal 
reclamation  to  maintain  certification,  a 
use  also  not  explicitlv  contained  in 
either  paragraph  (h)(1)  or  paragraph 
(h)(2)  of  section  411  of  .SMCRA. 

Finally,  by  allowing  certified  states 
and  tribes  the  latitude  to  conduct 
activities  under  30  CFR  ])art  875,  we 
would  continue  to  jiromote  the  AMI. 
reclamation  plan  as  a  central  component 
of  noncoal  reclamation.  Under 
|)aragraj)hs  (h)  through  (g)  of  .section  405 
of  .SMCRA,  states  and  tribes  may  receive 
title  IV  grants  only  when  they  have 
received  jirogram  ap|)roval  ha.sed  upon 
a  complete  reclamation  plan.  Certified 
.states  and  tribes  have  apjiroved 
reclamation  plans,  and  they  operate 
under  and  maintain  these  approved 
plans  in  order  to  receive  title  IV 
funding.  Reclamation  activities  carried 
out  jnirsuant  to  a  .SMCRA  noncoal 
jirogram  woidd  enjoy  the  limited 
iiahility  protections  of  section  405(1)  of 
.SMCRA  liecause  the  work  would  he 
conducted  pursuant  to  an  ajiproved 
reclamation  j)lan  that  conforms  to 
jiaragrajih  (e)  and  (11  of  section  405  of 
SMCRA. 

2.  .Section  875.10:  Exclusion  of  Certain 
Noncoal  Reclamation  .Sites 

We  pro])o.se  to  revi.se  this  section  to 
prohibit  the  reclamation  of  sites 
designated  for  remedial  action  under  the 
Uranium  Mill  Tailings  Radiation 
Control  Act  of  1978  (IJMTRCA)  or 
listed  for  remedial  action  under  the 
Comprehensive  Environmental 
Respon.se  Compensation  and  Liability 
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Act  of  l‘)8()  (CERC1.A)  '•*  by  certified 
states  or  tribes  using  prior  balance 
replacement  funds  or  certified  in  lieu 
funds  if  they  conduct  the  reclamation  as 
a  comjionent  of  a  voluntary  noncoal 
reclamation  ])rogram  under  Fart  875. 
.SMCRA  clearly  jirohihits  “Islites  and 
areas  designated  for  remedial  action 
pursuant  to  |UMTR(]A|  or  which  have 
hiuai  listed  for  remedial  action  jiursuant 
to  1(3:CR(XA|”  from  being  “eligible  from 
expenditures  from  the  Fund  under” 
section  411  of  .SMCiRA. '•* 

In  the  2008  rule,  one  modification  we 
made  to  this  provision  was  to  explicitly 
allow  certified  states  and  Indian  tribes 
to  expend  their  title  IV  money.s  for 
IJMTRCA  and  CERCI.A  sites  so  as  to  he 
consi.stent  with  our  changes  in  30  CFR 
part  872  that  allowed  the.se  states  and 
Indian  tribes  maximum  flexibility  to 
exjiend  their  prior  balance  rejilacement 
funds  and  certified  in  lieu  funds. 

Our  ])ropo.sed  revision  to  30  CFR 
875.10(1))  would  continue  to  prohibit  a 
certified  state  or  Indian  tribe  from 
expending  money  left  over  from  the  ])re- 
2008  distributions  of  funds  from  section 
402(g)(1)  on  IJMTRCA  and  CERCLA 
sites.  The  .section  would  be  revised  to 
l)rohihit  the  ex])enditure  of  prior 
I)alance  re])lacement  funds  ami  certified 
in  lieu  funds  for  UMTRCJA  and  CER('.LA 
sites  if  the  state  or  tribe  chooses  to 
conduct  a  .SMCRA  noncoal  program. 
However,  our  ])ro|)o.sed  revision  would 
also  retain  the  ability  of  a  certified  state 
or  tribe  to  exj)end  title  IV  money.s  on 
UMTRCJA  and  (JERCJl.A  sites  if  those 
projects  are  completed  outside  the  sco})e 
of  a  .SMCRA  noncoal  reclamation 
program.  In  such  an  instance,  the 
certified  state  or  tribe  would  not  receive 
limited  liahilitv  coverage  under 
SMCRA. 

3.  .Section  875.17:  Land  Acipiisition 
Authority — Noncoal 

Consistent  with  our  })ro})osal  to  allow 
certified  programs  to  voluntarily  use 
j)rior  balance  re|)lacement  funds  and 
certified  in  lieu  funds  to  conduct  a 
noncoal  reclamation  program  under  part 
875,  we  propo.se  to  revise  this  section  to 
confirm  that  the  requirements  .sj)ecified 
in  j)art.s  877  (Rights  of  Entry)  and  879 
(Acquisition,  Management  and 
Di.sj)o,sition  of  Lands  and  Water)  also 
apj)lv  to  a  .state’s  or  tribe’s  .SMtJRA 
noncoal  j)rogram  conducted  voluntarily 
under  ])art  875. 

4.  .Section  875.19:  Limited  Liahilitv 

We  propose  to  revise  this  section  to 
clarify  that  no  certified  state  or  Indian 
tribe  conducting  noncoal  reclamation 
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activities  under  the  provisions  of  part 
875  is  liable  under  any  provision  of 
l‘’ederal  law  for  any  costs  or  damages  as 
a  result  of  action  taken  or  omitted  in  the 
cour.se  of  carrying  out  an  a})proved  state 
or  Indian  tribe  abandoned  mine 
reclamation  plan. 

In  our  2008  rule,  we  did  not  revise 
this  .section,  hut  we  did  note  that  under 
the  |)ropo.sed  rule,  the  only  .scenario  in 
which  a  certified  state  or  Indian  tribe 
could  avail  itself  of  the  limited  liahilitv 
provision  of  §  875.19  would  he  if  it 
decided  to  maintain  a  noncoal 
reclamation  program  under  section  411 
of  .SMCJRA.  As  previously  discussed,  we 
did  not  select  our  pro])osed  approach  at 
that  time.  Under  the  approach  we 
ado])ted  in  the  2008  rule,  we  concluded 
that  because  prior  balance  rej)lacement 
funds  and  certified  in  lieu  funds  could 
not  be  used  to  fuml  a  noncoal 
reclamation  jjrogram  under  SMCRA. 
.section  405(1)  of  the  Act  did  not  support 
an  interpretation  that  limited  liability 
protection  extends  to  noncoal 
reclamation  programs  that  are  not 
conducted  under  title  IV  of  .SM(]RA. 

Our  current  proposal  is  consistent 
with  the  ai)proach  we  |)ro])osed.  but  did 
not  ado])t,  in  2008.  It  is  also  consi.stent 
with  section  405(1)  of  .SMCRA,  as  this 
.section  would  not  j)reclude  liability  for 
costs  or  damages  as  a  result  of  gro.ss 
negligence  or  intentional  mi.sconduct  by 
the  state  or  Indian  tribe  that  is  carrving 
out  a  .SMCJRA  noncoal  program  in 
accordance  with  its  ap])roved 
reclamation  ])lan. 

5.  .Section  875.20:  Contractor  Eligibility 

We  propo.se  to  revise  this  section  to 
clarify  that  certified  states  and  tribes 
that  voluntarily  conduct  noncoal 
reclamation  activities  under  part  875 
mu.st  comply  with  the  contractor 
eligibility  re(|uirements.  This  section 
al.so  applies  to  certified  states  and  tribes 
that  conduct  coal  reclamation  to 
maintain  certification. 

C.  How  do  lie  pioposo  to  wviso  30  CFIi 
Port  870:  Acquisition,  Management,  and 
Disposition  oj  Lands  and  Water? 

IJecause  this  |)ro])o.sed  rule  modifies 
part  875  to  allow  certified  states  and 
tribes  to  voluntarily  conduct  noncoal 
reclamation  activities  under  .SMCRA, 
we  are  jiroposing  changes  to  part  879  so 
that  our  jirocedures  related  to 
acipiisition,  management,  and 
dis])osition  of  land  and  water  are 
consi.stent  with  this  option.  In  general, 
with  this  pro])o.sed  rule,  certified  .states 
and  Indian  tribes  that  voluntarily 
conduct  noncoal  reclamation  activities 
under  part  875  would  he  required  to 
follow  the  provisions  of  part  879.  To 
ensure  that  anv  moneys  received  from 
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the  di.sposition  of  lands  and  waters  are 
ixiturneil  to  the  niclaination  j)rograin.  we 
also  |)ro|)ose  to  nn  ise  §879.1.5  to 
specify  that  all  moneys  received  by  a 
certified  state  or  tribe  in  the  conte.\t  of 
the  noncoal  reclamation  program  must 
1m!  handled  in  accordance  with  §88.5.1‘). 

1.  .Section  879.1:  .Scope 

We  |)ropose  to  revise  this  .section  to 
clarifv  its  ap|)licability  to  certified  states 
and  tribes  that  choo.se  to  c;onduct 
nonc;oal  reclamation  activities  under 
part  87.5. 

2.  .Section  879.11:  band  Eligible  for 
Ac(|ui.sition 

We  pro|)o.se  to  revi.se  §879.1 1(a)  and 
879.11(b)  to  clarify  that  these  sections 
apply  to  a  certified  state  or  Indian  trilx! 
that  choo.ses  to  conduct  noncoal 
rtjclamation  activities  under  part  875.  In 
addition,  as  we  reviewcul  our 
riignlations  to  implement  this  proposed 
rule,  we  determined  that  existing 
§879.11  was  not  as  clear  as  we 
intended,  and  we  proj)o.se  to  restructure 
§875. 11  (a)  to  confirm  that  O.SM  must 
execute  a  written  aj)proval  and  make  the 
findings  retpiired  bv  §875.1 1(a)(1)  and 
875.11(a)(2)  when  we  acquire  land. 

3.  .Section  879.15:  nisj)osition  of 
Reclaimed  Land 

We  j)roj)o.se  to  nn  i.se  §879.1 5(h)  to 
sj)ecifv  that  moneys  rciccnved  from 
dispo.sal  of  land  by  certified  states  and 
tribes  conducting  a  .SMCIRA  noncoal 
mclamation  j)rogram  under  ])art  875 
must  he  handled  as  unu.sed  funds  in 
accordance  with  §885.19. 

D.  How  do  n  e  propose  to  ivviso  :i()  (JFB 
pin  t  HH4:  Stato  Rociomation  Plans? 

We  j)ropos(!  to  nn  ise  jiart  884  to 
.spet:ifv  the  contents  of  a  projjosed 
mclamation  plan  for  certified  states  ami 
Indian  tribes.  In  our  2008  rule,  we 
revised  §884.13  to  reflect  the  view  that 
the  contents  of  a  reclamation  plan  for  a 
certified  program  should  be  very  limited 
lM;cause  certified  programs  woidd 
largely  be  expcmding  the  two  new 
sources  of  funding  outside  of  the 
parameters  of  the  ])art  875  noncoal 
reclamation  recjuirements.  .Specifically, 
our  2008  rule  established  that  a 
reclamation  ])lan  for  a  certified  ])rogram 
was  only  recpiired  to  contain  two 
components:  the  (Governor's  designation 
under  §884. 13(a)  and  a  commitment  to 
address  coal  problems  in  accordance 
with  §§875.1 3(a)(3)  and  875.14(b). 

In  this  pro|Jo.s(!d  rnh;.  we  are 
revisiting  our  decision  in  the  2008  rule 
and  j)roposing  to  revise  §  884.1 3  to 
r(!(|uire  that,  if  certified  programs 
maintain  reclamation  plans,  those  plans 
must  contain  all  of  the  comi)onents  of 


§884.1 3(a)  through  (f) — in.stead  of  just 
the  two  aforementioned  components. 

This  change  would  be  consi.stent  with 
our  position  that  to  actjuire  the  limited 
liability  prot(;ctions  under  section  405(1) 
of  .SM(GRA.  certified  states  and  Indian 
tribes  must  conduct  reclamation 
activities  ])ursnant  to  an  approved 
reclamation  plan  that  conforms  to 
paragraphs  (e)  and  (f)  of  section  405.  We 
believe  that  maintenaiu:e  of  a 
reclamation  plan  that  fullv  conforms  to 
paragraphs  (e)  and  (f)  of  section  405 
would  ensure  that  a  certified  program 
has  all  of  the  necessary  legal, 
administrative,  and  jirocedmal 
com])onent.s  to  conduct  coal  reclamation 
under  part  874.  to  comluct  noncoal 
reclamation  under  part  875,  and  to  gain 
the  limited  liability  ])rotoctions  under 
section  405(1)  of  .SM(GRA. 

1.  .Section  884.13:  Content  of  Pro|)o.sed 
State  Reclamation  Flan 

As  discussed  above,  we  ])ro])ose  to 
revise  this  section  to  clarifv  that  the 
reclamation  plan  for  a  certified  ])rogram 
must  contain  all  of  the  information 
identified  in  tlu;  section  as  well  as  a 
commitment  to  address  liligihle  coal 
problems  found  or  occurring  after 
certification  as  reciuired  in 
§§875.1 3(a)(3)  and  875.14(1)).  The 
revision  would  ensure  that  reclamation 
])lans  for  certified  programs  will  contain 
all  of  the  neces.sary  legal, 
administrative,  and  i)rocedural 
com])onents  to  conduct  c:oal  reclamatit)n 
to  maintain  certification  and  to  conduct 
voluntary  noncoal  reclamation  activities 
under  part  875. 

R.  How  do  n  e  proposa  to  rovisa  30  CFR 
part  805:  Clrants  to  (lartifiad  Slatas  and 
Indian  Trihas? 

We  are  proposing  changes  in  this  part 
consistent  with  our  proposal  that 
certified  states  and  tribes  may 
voluntarily  use  prior  balance 
re])lacement  funds  and  certified  in  lieu 
funds  for  nonc:oal  reclamation  under 
j)art  875. 

To  implement  our  ])roposal,  we 
would  need  to  revise  several  regulations 
in  this  part  to  ensine  that  certain  giants 
management  and  pi’ogiammatic 
activities  are  conduc:ted  properly.  In 
particular,  we  jirojiose  to  revi.se  §885.12 
to  expand  the  list  of  activities  eligible 
for  ceitiluul  program  funding,  and  we 
ai'e  projiosing  revisions  to  §885.18  in 
order  to  ensure  that  the  ajiproiiriate 
project  authorization  and  environmental 
r  eviews  are  corrdircted  for  voluntai’v 
noncoal  reclamation  under  part  875. 
Finally,  we  jiropo.se  to  revise  §  885.20  to 
ensure  that  we  receive  the  necessary 
grant  information  and  project  reporting 


for  voluntar'v  noncoal  loclarnation  under 
par  t  875. 

1.  .Section  885.12:  What  can  I  use  grant 
funds  for? 

We  pr()])o.se  to  revi.se  §885.12(1))  to 
clarifv  that  certified  jirograrns  may  irse 
prior  balance  roplacernent  funds  and 
cer'tified  in  lieu  funds  lor  noncoal 
roclarnation  under  section  411  of 
.SKKGRA  and  part  875. 

2.  .Section  885.11):  After  O.SM  ap]))Oves 
rny  grant,  what  responsibilities  do  1 
have? 

We  pr’0])ose  to  revise  §  885.18(e)  to 
ensuro  that  certified  ])rogr'ams  that  use 
prior  balance  roplacement  funds  and 
certified  in  lieu  funds  for  noncoal 
roclamation  under  jiart  875  loceive  a 
written  authorization  to  jrroceed  with 
reclamation  on  individual  jri’ojects.  Our 
authorization  to  jiroceed  denotes  that 
both  the  certified  jrrogr'am  arid  OSM 
have  taken  all  actions  necessar’y  to 
ensure  corn])liance  with  the  National 
Environmental  Policy  Act  of  1989 
(NEPA),'-^’  and  any  oilier  applicable 
laws,  clearances,  permits,  or 
reciuirernents. 

To  receive  an  authorization  to 
|)r'oceed  from  us,  a  certified  state  or  tribe 
would  be  rerprired  to  follow  its 
approved  reclamation  plan  and  conduct 
adrninistr'ative  and  noncoal  site 
developnrent  r'eclarnation  a{:tivities 
within  the  logulatory  structure  ])r'ovided 
by  30  (IFR  subchapter  R.  Reciuesting  an 
authorization  to  ])r'oceed  from  us  would 
be  a  voluntar’v  action  on  the  ])art  of  the 
cer'tified  state  or  tribe.  If  we  issue  an 
authorization  to  jrroceed.  the  certified 
.state  or  tribe  would  rpralify  for  the 
limited  liability  pr'otections  for  that 
jrr’oject,  including  the  adrninistr’ative 
and  programmatic  activities  directly 
related  to  that  jrroject.  Because  certified 
.states  and  Indian  tr’ibes  would  not  be 
recjuir’ed  under  this  pro])osed  r’ule  to 
ex])end  their  title  lY  moneys  under  a 
.SMCRA  noncoal  pi’ogram,  it  would  be 
jrossible  for  a  certified  state  or  Indian 
tribe  to  cornjrlete  noncoal  r’eclamation  or 
public  facility  projei;t.s  outside  the 
parameter  s  of  a  .SMCRA  noncoal 
r’eclarnation  jrr’ograrn,  inchrding  jrrojects 
at  CERCLA  or  lINTRCA  sites  as 
])r’ovided  by  other  laws.  If  a  certified 
state  or  tribe  conducts  noncoal 
r’ei;larnation  activities  outside  .SMCGRA, 
it  would  not  need  to  r’erprest  an 
authorization  to  j)r’ot:eed  fr’om  irs.  and  it 
would  not  receive  limited  liability 
])r’otection  for  that  pr’oject. 

Re(|ue.sts  for  airthorizations  to  ])roceed 
wmrld  be  required  to  contain  the 
infor’rnation  needed  for  us  to  com])lete 
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our  review  rerjuirements  and  meet 
appli(;al)le  (leadlines.  Any  noncoal 
niclaination  jirojcn:!  i)ropo.sal  submitted 
to  ns  would  be  rcKinircHl  to  be  consistent 
with  30  (IFR  snl)cha])ter  R  and  the 
api)roved  state  reclamation  plan,  and  it 
would  he  r(H]nired  to  In;  snhmittiHl  well 
in  advance  of  any  ])lanned  construction 
•SO  as  to  allow  achupiate  time  for  revicnv. 
including  a  NRPA  uiviinv  in  ord(!r  to 
fnlly  consider  reasonable  alt(!rnativ(!S. 

(icM'tiiied  stat(5S  and  tribes  have  many 
years  of  (;x|)erience  developing  noncoal 
proj(icts  with  mont;ys  from  the  AML 
Fund.  As  with  those  projects, 
snhmi.ssions  for  sites  to  he  reclaimed  as 
noncoal  reclamation  projects  with  ])rior 
balance  re])lacement  funding  and 
certified  in  lien  funding  would  h(! 
r(!(iuired  to  comply  with  the 
recinirements  of  program-related 
environmental  re\’iews  and  satisfy  AML 
grant  and  administrative  components. 
These  review  elements  would  include, 
but  would  not  be  limited  to.  information 
sufficient  for  the  conduct  of  as.sessments 
under  NEPA,  the  Endangered  Species 
Act,  National  Historic  Preservation  Act, 
and  the  (il(;an  \Vat(ir  Act.  In  addition, 
we  would  r(!view  pro])osals  and  conduct 
oversight  activiti(;s  as  needed  to  ensure 
that  our  ])rogram  rcHinirements  related  to 
site  eligil)ilitv,  grants  management,  and 
AML  Inventory  management  are  met. 
Pro|)o.sals  that  receive  our  a])proval  as 
noncoal  nudamation  ])rojects  would  he 
nupiired  to  be  implemented  consistent 
with  the  sco])e  of  work  we  ajjprove,  and 
we  would  he  recinired  to  nwitnv  changcis 
in  projcict  scojie  or  activities  that  would 
materially  alter  the  environmental 
cons(;(inenc(!s  of  the  reclamation. 
Generally,  ncjncoal  r(M:lamation  projects 
conducted  with  prior  balance 
replac(!ment  funds  or  certified  in  li(in 
funds  w(3nld  he  rrxjnired  to  adhere  to 
the  develojjnnmt.  review,  and  approval 
comj)onents  we  currently  rely  on  for 
AML  coal  sit(3s  being  addressed  to 
maintain  certification. 

3.  Section  885.20;  What  must  1  rejjort? 

We  j)ro])ose  to  revise  §  885.20  to 
clarify  that  certified  ])rograms  using 
prior  balance  re|)lacement  funds  and 
certifuKl  in  lien  funds  for  noncoal 
reclamation  under  part  875  would  he 
r(!(]nir(;d  to  n])date  the  AML  inv(;ntorv 
for  (!ach  noncoal  r(;clamation  project  as 
it  is  funded. 

V.  How  do  1  submit  comments  on  the 
projiosed  rule? 

(idUfual  Ciuidcince 

We  will  revi(nv  and  consicUir  all 
comments  submitted  to  the  addre.sses 
list(xl  above  (see  ADDRESSES)  by  tin; 
close  of  the  comment  jieriod  (see 


DATES).  The  most  hel])fnl  comments  and 
the  ones  most  likely  to  influence  the 
final  rule  are  those  that  include  citations 
to  and  analyses  of  SMGRA.  its 
legislative  hi.storv,  its  implementing 
iT;gulations,  ca.se  law,  other  ])ertin(;nt 
federal  laws  or  r(;gulations.  t(;chnical 
literature,  or  other  relevant  publications 
and  those  that  involve  jjersonal 
ex|)(;rience.  Your  comm(;nts  shoidd 
reference  a  sp(;cific  portion  of  the 
])roposed  rule  or  |)reaml)le,  he  confiu(;(l 
to  issues  pertinent  to  the  propo.sed  rule, 
exjjlaiu  the  r(;ason  for  any 
recommended  change  or  objection,  and 
include  suiJi;orting  data  when 
ap]jropriate. 

Pl(;ase  include  the  Dock(;t  ID  “GSM- 
201 2-001 0”  at  the  beginning  of  all 
written  comments.  We  cannot  ensure 
that  comments  r(;ceived  after  the  close 
of  the  comment  period  (s(;e  DATES)  or  at 
locations  oth(;r  than  those  listed  above 
(see  ADDRESSES)  will  he  includ(;d  in  the 
docket  for  this  rulemaking  or  considered 
in  the  develo]nnent  of  a  final  ride. 

Public  Avuiluhilitv  of  (loiumcnts 

Before  including  your  address,  ])hone 
uumher,  or  other  personal  identifying 
information  in  your  comment,  yon 
should  he  aware  that  your  entire 
counneut — includiug  your  jjersoiial 
identifying  information — may  lx;  inadi; 
inihlicly  available  at  anv  time.  While 
you  can  ask  us  iu  your  comuKiut  to 
withhold  your  personal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  so. 

Public  llH(U'int>s 

We  will  hold  a  public  hearing  on  the 
projKised  rule  only  if  there  is  sufficient 
interest  to  do  so.  We  will  announce  the 
time,  date,  and  addniss  for  any  Iniarings 
in  the  Federal  Register  at  least  7  days 
before  the  hearing. 

If  you  wish  to  testify  at  a  hiiaring, 
pl(;ase  contact  the  person  listed  in  FOR 
FURTHER  INFORMATION  CONTACT,  either 
orally  or  in  writing,  by  4:30  p.m.. 
Eastern  Time,  on  March  8.  2013.  If  no 
one  expre.sses  an  intenist  in  testifying  at 
a  Iniaring  by  that  date,  we  will  not  hold 
a  hearing.  If  only  a  limited  number  of 
people  (;xpre.ss  an  interest,  we  will  hold 
a  jnihlic  meiiting  or  teleconference 
rath(;r  than  a  Iniaring.  We  will  place  a 
summary  of  the  public  hearing  in  the 
docket  for  this  rulemaking. 

If  a  ]nihlic  lu;aring  is  held,  it  will 
continue  on  the  sjiecified  date  until  all 
j)ersons  .scheduled  to  sjieak  have  heiin 
heard.  If  you  are  in  the  audience  and 
have  not  been  .scheduled  to  sjieak  but 
wish  to  do  so,  yon  will  he  allowed  to 
testify  after  the  scheduled  spiiakers.  We 
will  end  the  hearing  after  all  persons 


.scheduled  to  spi;ak  and  ])(;rson.s  pre.sent 
in  the  audience  who  wish  to  speak  have 
h(;en  heard.  To  assist  the  transcriber  and 
(insure  aii  accurate  record,  we  re(juest,  if 
])()s.sil)le.  that  (;ach  person  who  testifies 
at  a  public  hearing  provide  us  with  a 
written  copy  of  his  or  her  te.stimony. 

Public  Meeting  or  Teleconference 

We  may  hold  a  public  meeting,  in 
person  or  by  teleconference,  in  place  of 
a  public  hearing  if  there  is  only  limited 
inter(;.st  in  a  hearing.  If  you  wish  to  meet 
with  ns  to  di.scuss  the  proposed  rule, 
you  may  re(jue.st  a  meeting  by 
contacting  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT.  All 
nuietings  will  he  ojien  to  the  jnihlic, 
and.  if  ajipropriate.  we  will  po.st  a  notice 
of  the  meetings.  We  will  include  a 
written  summary  of  the  meeting  in  the 
docket  for  this  rulemaking. 

VI.  Procedural  Matters  and  Re(|uired 
I)(;terminations. 

A.  Ilegulatorv  Planning  and  Heview 
(Executive  ()rders  12866  and  18568} 

Executive  Order  128()()  provi(l(;.s  that 
the  Office  of  luformation  aud  R(;gulatorv 
Affairs  (OIRA)  will  review  all  significant 
rules.  OIRA  has  determined  that  this 
projiosed  rule  is  uot  significant. 

Executive  Order  13583  reaffirms  the 
])rincipl(;.s  of  Executive  Order  12888 
while  calling  for  imi)rov(;ment.s  in  the 
nation’s  regnlatorv  system  to  promote 
prediclahility.  to  reduce  uncertaiuty, 
aud  to  use  the  best,  most  innovative, 
and  least  hurden.some  tools  for 
achieving  regulatory  ends.  The 
executive  order  directs  agencies  to 
consider  regulatory  approaches  that 
reduce  burdens  and  maintain  flexibility 
and  fmedom  of  choice  for  the  jniblic 
where  these  apiiroaches  are  relevant, 
feasible,  and  consistent  with  regulatory 
object iv(;.s.  Executive  Order  13583 
emphasizes  further  that  regulations 
must  be  based  on  the  best  available 
.science  and  that  the  rulemaking  jirocess 
mu.st  allow  for  public  participation  and 
an  open  exchange  of  ideas.  \\’e.  have 
develojied  this  projiosed  rule  iu  a 
manner  cousi.stent  with  the.se 
re(juirements. 

At  the  time  of  this  rulemaking,  there 
are  a  total  of  seven  certified  states  and 
trili(;.s  who  would  Ik;  affected  by  this 
jirojiosed  change.  As  jireviously 
discussed,  the  rulemakiug  would 
remove  a  disincentive  for  certified  .states 
and  tribes  to  undertake  noncoal 
reclamation.  We  estimate  that,  if  the 
jirojio.sed  rule  is  adojited.  ajijiroximately 
30  to  80  additional  noncoal  reclamation 
jirojects  would  be  covered  by  SMCRA’s 
limited  liability  jirovision  each  year.  We 
do  not  anticijiate  any  additional  co.sts  to 
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the  certified  .states  and  tril)es  hecau.se 
this  j)roi)osed  rule  creates  a  voluntary 
oj)j)()rtunity  to  redirect  existing  grant 
luuds  to  noncoal  niclaination  under  ;t() 
(',FR  part  87.5  to  obtain  the  liniitcid 
liahility  protections  ol  §  87.'>.1‘).  By 
oflering  the  incentive  of  limited  liahility 
coverage,  the  rule  should  uisnlt  in  nion; 
noncoal  reclamation  ])rojects  being 
nndertak(ai.  Increased  nudamation 
would  improve  the  (juality  of  the  human 
environment  and  eliminate  hazardous 
conditions  while  imi)roving  water 
(inality.  air  (jnality.  wildlife  habitat, 
comimmity  aestluitics.  and  the  visual 
land.scape. 

li.  Ih^giilatniy  Fhxihility  Act 

The  Department  of  the  Interior 
certifies  tliat  this  proposed  rule  will  not 
have  a  significant  economic  effect  on  a 
substantial  nnmher  of  small  entities 
under  the  Regulatory  Flexihilitv  Act 
(R1’’A)."‘  The  pro])osed  revisions  would 
not  he  expected  to  have  an  significant 
adverse  economic  impact  on  the 
regulated  community,  including  .small 
entities.  As  previously  stated  that  rule 
would  affect  the  stat(!.s  of  Louisiana, 
Montana.  Texas,  and  Wyoming  and  the 
drew  Tribe,  tin;  Hopi  Tribe,  and  the 
Navajo  Nation. 

d.  Situill  Business  Be<>ul(itorv 
Kuforcenwnt  Fuirness  Act 

'rhis  proposed  rule  is  not  a  majt)r  rule 
under  the  .Small  13usim!.s.s  Regulatorv 
Fnforcement  Fairness  Act.''  For  the 
nnisons  jjnwiously  discus.sed,  the 
l)roj)osed  rule  would  not — 

a.  Have  an  annual  effect  on  the 
economy  of  .SlOO  million  or  more. 

1).  Clause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
indu.stries;  federal,  state,  or  lo(;al 
government  agencies:  or  g(!ogra})hic 
regions. 

c.  Have  significant  adverse  effects  on 
competition,  employment,  investment, 
jiroductivity.  innovation,  or  the  ability 
of  IJ.S. -based  enteri)ri.ses  to  comi)ete 
with  foreign-hasml  enterprises. 

D.  Unfunded  Mainfutes 

This  pro])osed  rule  would  not  impose 
an  unfunded  mandate  on  .state,  local,  or 
tribal  govtunments  or  the  private  sector 
of  more  than  .SlOO  million  per  year.  The 
rule  would  not  have  a  significant  or 
uni(|ue  effect  on  state,  tribal,  or  local 
governments  or  the  private  sector.  A 
statememt  containing  the  information 
recjuirtul  by  the  Unfunded  Mandates 
Reform  Act  is  not  nupiired. 
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F.  Fxeentive  Order  12(00 — Takings 

The  pro])osed  rule  wovdd  not  have 
significant  takings  implications  because 
it  is  not  a  governmental  action  capable 
of  interfenaicc!  with  constitutionally 
j)rotected  propca  ty  rights.  A  takings 
implication  as.se.ssment  is  not  retpiinal. 

/•’.  Fxecutive  Order  12122 — Fedendisin 

This  proj)osed  rule  would  not  altcaor 
affect  the  relationship  Ixitween  states 
and  the  L’echaal  Uovernment.  Therefore, 
the  propo.sed  rule  would  not  have 
significant  Federalism  implications. 
(ions(H|uently,  there  is  no  inaal  to 
prepare  a  Federalism  as.sessment. 

Fxecutive  Order  12028— Civil  Justice 
Reform 

The  Office  of  the  .Solicitor  for  the 
Dejiartmcait  of  the  Interior  has 
determined  that  this  proposed  rule 
would  not  unduly  burden  the  judicial 
system  and  that  it  meets  the 
reciuirements  of  .sections  ;f(a)  and  8(h)(2) 
of  the  Fxecutive  Ordia’. 

//.  Fxecutive  Order  12175 — 

Considtation  und  Coordination  With 
Indian  Trilnd  Covernnumts 

In  accordance  with  Fxecutive  Order 
1817.'),  we  have  evaluatcal  tlu;  pot(mlial 
(dfecls  of  this  rule  on  Fialerallv- 
recognized  Indian  Tribes  and  have 
determined  that  the  pro])osed  revisions 
would  not  hav(!  substantial  direct  effects 
on  the  relation.ship  between  the  Federal 
(Government  and  Indian  Trihtas,  or  on 
the  di.strihution  of  |)ower  and 
resjjonsihilities  hetwemi  the  l-’mleral 
CGov(!rnment  and  Indian  Tribes.  Indian 
Tribe  rei)resentative.s  were  invited  to 
consult  with  O.SM  on  our  intention  to 
j)ro]Jo.se  a  rule  extending  section  4().')(1) 
limited  liability  ])rotectiou.s.  In  response 
to  a  reejuest  for  consultation,  we  met 
with  Indian  tribe  jjrogram 
re])re.sentatives  from  the  Ho])i  ami 
Navajo  nations  on  Julv  10,  2012,  at 
Kykotsmovi.  Arizona.  The  (Grow  Tribe 
did  not  reciuest  consultation. 

During  tlie  consultation  with  the  Hopi 
and  the  Navajo  Nations,  the  Tribes 
stated  that  they  would  like  the  ])ro])osed 
rule  to  allow  a  Trilx!  with  an  aj)proved 
AML  program  to  be  able  to  reque.st 
limittid  liability  protection  for  some 
j)rojecl.s  but  to  decline  it  for  others.  Our 
proposiul  rule  reflects  this  optional 
ap])roach.  As  proposed,  the  rule  would 
allow  a  c(!rtified  .State  or  Indian  Tribe;  to 
r(;(|uest  O.SM  approval  for  specific 
noncoal  and  |)uhlic  facility  ])roject.s  that 
conform  to  the  reclamation  ])rovisions 
of  section  411(1))  through  (g)  of  .SM(GRA 
and  80  OFR  part  87.'‘). 

The  Tribes  also  indicated  that  they 
would  prefer  that  the  limited  liability 
protections  aj)j)ly  to  all  projects. 


including  ])uhlic  facility  projects,  and 
that  O.SM  shoukl  he  involved  in  the 
NFFA  |)rocess  because  O.SM 
understands  the  projects  and  can  move 
eiuickly  through  the  approval  process. 

Our  i)ro])osed  rule  would  allow  public 
facility  projects  to  receive  limited 
liability  if  the  Tribe  chooses  to  conform 
to  the  reclamation  ])rovi.sions  of  section 
411(h)  through  (g)  of  .SM(GRA  and  80 
(GFR  j)art  875  and  to  receive  the 
protections  of  section  405(1). 

Similarly,  the;  Tribes  recpiested  that 
the  limited  liability  protection  apply  to 
non-coal  reclamation  ])roject.s,  as  they 
were  concerned  that  they  could  face 
liahility  if  they  chose  to  remediate  sites, 
such  as  abandoned  uranium  mines.  As 
pro])osed.  our  rule  would  provide  the 
option  for  certified  .States  and  Tribes  to 
receive  limited  liahility  ])rotection  for 
such  j)roject:  however,  we  can  make  no 
jjredictions  on  how  other  federal 
agencies  might  ai)proach  the  provision 
when  im|)lementing  other  federal  laws. 

The  Tribes  (|ue.stioned  how  the 
pro])o.sed  rule  might  affect  a  Tribe's 
AML  Reclamation  Plan.  Unfortunately, 
we  are  unable  to  com])letoly  answer  this 
(piestion  at  this  time  hecau.se  until  the 
rule  is  finalized,  the  effects  of  any  final 
rule  on  an  approved  AML  reclamation 
plan  are  speculative.  If  and  when  the 
rule  is  finalized,  O.SM  together  with  the 
Trib(;s  would  need  to  conduct  a  detailed 
review  of  the  exi.sting  a])proved  AML 
reclamation  |)lans  to  determine  if 
changes  need  to  he  made.  Because 
noncoal  rec:lamation  was  routinely 
conducted  by  certified  .States  and  Tribes 
prior  to  our  rulemaking  that 
implemented  the  2()()()  amendments  to 
.SM(;RA,  it  is  ijossihle  that  some  or  all 
of  the  approved  AML  reclamation  ])lan.s 
may  already  contain  sufficient  language 
to  implement  the  rule  with  only 
minimal  changes. 

The  Tribes  al.so  voiced  concern  about 
the  extent  of  limited  liahilitv  protection 
provided  to  jniblic  facility  projects.  The 
limited  liability  provision  extends 
j)rotection.s  to  public  facility  projects  if 
they  are  conducted  under  section  411(b) 
through  (g)  of  .SMCRA  and  80  (GFR  part 
875.  The  limited  liahility  provision 
s])ecifies  that  no  .State  or  Indian  tribe 
.siiall  he  liable  under  Federal  law  for  any 
costs  or  damages  as  a  result  of  anv 
action  taken  or  omitted  while  carrying 
f)ut  an  approved  abandoned  mine 
reclamation  plan.  The  pn)vi.sion  does 
not  preclude  liability  for  gross 
negligence  or  intentional  misconduct  by 
a  .state  or  Indian  tribe. 

In  addition,  the  Tribes  commented  on 
the  relationship  between  .SMCRA’s 
limited  liahility  provision  and  the 
Department  of  the  Interior’s  trust 
responsibilities.  More  s])ecifically,  the 
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'rril)es  asked  ii OSM  provides  funding  to 
a  'frilM!,  does  OSM  assume  liabililv?  We 
Ixdieve  tliat  tlie  limited  lial)ility 
])n)vision  of  .SMCRA  and  the 
n(i])artment's  trust  responsibilities  are 
two  es.sentially  unrelatcni  matters.  'I’he 
I)(!])artment’s  trust  responsibilities  are  a 
s])e(:ial  Federal  res])onsibility.  involving 
the  legal  responsibilities  and  obligations 
of  the  United  States  towards  Indian 
tribes  and  the  application  of  fidnciarv 
standards  {)f  due  care  with  resiiect  to 
Indian  lands,  tribal  trust  resources,  and 
the  exercise  of  tribal  rights.  In  contra.st. 
SM(iRA  section  40.5(1)  relates  to  tin; 
])otential  liability  of  a  State  or  Indian 
tribe  under  federal  law  for  costs  or 
damages  when  carrying  out  an  approved 
reclamation  plan.  Indian  tribe  grant 
recipients  provide  commitments  to 
(ISM  that  exi)enditures  of  AML  funding 
will  comply  with  federal  laws  (as  well 
as  State,  Tribe,  and  local  laws).  Bv 
providing  funding.  OSM  assumes  no 
liabilities  for  actions  taken  by  the  Tribe 
or  Tribe  officials.  As  ])roposed,  this  rule 
does  not  affect  the  Department’s  tru.st 
responsibilities. 

I.  Executive  Order  1321 1 — Actions 
(Concerning  liegnlotions  'I'hot 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  proposed  rule  is  not  consicha  ed 
a  significant  energy  action  uiuler 
Fxecntive  Onbu'  132T1  becau.se  it  is  not 
classified  as  a  significant  rule  under 
Executive  Order  12888  and  because  the 
projjo.sed  revisions  would  not  have  a 
significant  adver.se  effect  on  the  supply, 
distribution,  or  use  of  energy.  Therefore, 
a  statenumt  of  energy  effects  is  not 
recinired. 

/.  Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  recpiirements  that 
are  not  already  covenul  by  the  Office  of 
Management  and  Budget  (OMB)  control 
numbers:  1029-0059  for  30  CFR  Parts 
735,  885  and  888  and  O.SM’s  grant  forms 
OSM-47,  OSM-49  and  OSM-51:  and 
1029-0087  for  the  OSM-78— Problem 
Area  De.scri])tion  Form  used  for  OSM’s 
Abandoned  Mined  Land  Inventory 
.System  (AMLLS).  We  antici])ate  that 
there  will  not  be  an  increa.se  in  the 
numbijr  of  respondents  who  pre])are 
O.SM’s  grant  forms,  nor  an  increase  in 
burden  i)er  respondent  ba.sed  on  this 
proposed  rulemaking. 

K.  National  Enyironinental  Policy  Act 

We  have  determined  that  the 
njvisions  in  this  ]3ro])o.sed  rule  are 
categorically  excluded  from  prej)aration 
of  an  environmental  assessment  or 
environmental  imjiact  statement  under 
the  National  Environmental  Policv 


Ac:t,'”  as  ])rovide(l  in  43  CFR  48.205(b). 
The  s])ecific  categorical  exclusion  that 
appli(!.s  is  the  exclusion  in  43  UFR 
48.21 0(i)  for  ])olicie.s,  directives, 
regulations,  and  guidelines  that  are  of 
an  administrative,  financial.  b!gal. 
technical,  or  procedural  nature.  In  this 
case,  (ixtension  of  the  limitcid  liability 
provisit)!!  of  .section  405(1)  to  noncoal 
reclamation  conducted  by  certified 
states  is  a  legal  matter.  In  addition,  none 
of  the  extraordinarv  circumstances 
listed  in  43  UFR  48.215  applies. 

L.  Information  (Quality  Act 

In  develo])ing  this  proposed  rule,  we 
did  not  conduct  or  use  a  study, 
experiment,  or  survey  recpiiring  peer 
review  under  the  Information  Quality 
Act  (Pub.  L.  108-554,  section  15). 

M.  (Clarity  of  This  Regulation 

Executive  Order  12888  recjuires  each 
agency  to  write  regidations  that  are  easy 
to  understand.  We  invite  your 
comments  on  bow  to  make  this 
])ropo.se(l  rule  easier  to  under.stand, 
including  answers  to  (jue.stions  such  as 
the  following: 

(1)  Are  the  nujiiirements  in  the 
])ro])o.se(l  rule  clearly  .stated? 

(2)  Do(;s  the  j)roi)o.se(l  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity? 

(3)  Does  the  format  of  the  pro|)o.se(l 
rule  (grou])ing  and  order  of  s(!ction.s.  use 
of  headings,  ])aragrapbing,  etc.)  aid  or 
reduce  its  clarity? 

(4)  Would  the  rule  be  easier  to 
under.stand  if  it  were  divided  into  more 
Init  shorter  .sections  (a  “section"  ai)pear.s 
in  bold  type  and  is  jjreceded  by  the 
symbol  ’’  and  a  numbered  beading: 
for  example,  700.5  Defiidtions.”)? 

(5)  Is  the  descrijjtion  of  the  proposed 
rule  in  the  SUPPLEMENTARY  INFORMATION 
part  of  this  preamble  helpful  in 
understanding  the  j)ropo.sed  ride? 

(8)  What  el.se  could  we  do  to  make  the 
pro])osed  rule  easier  to  under.stand? 

.Send  a  copy  of  any  comments  that 
concern  bow  we  could  make  this 
jiroposed  rule  easier  to  understand  to: 
Office  of  Information  and  Regulatorv 
Affairs,  Department  of  the  Interior, 

Room  7229,  1849  O  Street  NW., 
Washington,  DO  20240.  Yon  also  may 
email  the  comments  to  this  address: 
Exsec@ios.doi.goy. 

List  of  Subjects 

30  (CER  Part  700 

Admini.strative  practice  and 
jirocedure,  Re])orting  and  recordkeeping 
reipdrements,  .Surface  mining. 
Underground  mining. 


'"42  l)..S.C.  4:i32(2)(c). 


30  (CER  Pali  H73 

Abandoned  Mine  Reclamation  Fund, 
Indian  lands.  Reclamation  fees. 

Reporting  and  recordkeeping 
reipdrements,  .Surface  mining. 
Undergronnd  mining. 

30  (CER  Part  H70 

Abandoned  Mine  Reclamation  Fund. 
Indian  lands.  Reclamation  fees, 

Rejiorting  and  recordkeejiing 
reipdrements.  Surface  mining. 
Underground  mining. 

'30  (CER  Part  384 

Orant  jirograms-natnral  resources. 
Reporting  and  recordkeeping 
requirements.  .Surface  mining. 
Underground  mining. 

30  (CER  Part  885 

Abandoned  Mine  Reclamation  F’und, 
Indian  lands.  Reclamation  fees, 

Re])orting  and  recordkeeping 
requirements,  .Surface  mining. 
Underground  mining. 

Ilaleil:  laiiiiarv  27.  2013. 

'I’oinmy  P.  BeautIrKiui, 

Principal  Deputy  Assistant  Secniary — Land 
and  Minerals  .Management. 

f'or  the  reasons  set  forth  in  the 
preamble,  the  Department  proposes  to 
amend  30  CFR  parts  7()().  875,  879,  884, 
and  885  as  set  forth  below. 

PART  700— GENERAL 

■  1 .  file  antbority  citation  for  part  700 
is  revised  to  read  as  follows: 

Authority:  30  IL.S.C.  1201  et  seij. 

■  2.  Amend  ^  700.5  bv  adding  a 
definition  for  the  term  “SMCRA”  in 
alphabetical  order  to  read  as  follows: 

§700.5  Definitions. 

***** 

SXKCRA  means  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(Fub.  L.  9.5-87),  as  amended. 
***** 

PART  875— CERTIFICATION  AND 
NONCOAL  RECLAMATION 

■  3.  rbe  authority  c.itation  for  part  875 
continues  to  read  as  follows: 

Aulhnrily:  30  II..S.(].  1201  et  seij. 

■  4.  In  §  875.1 1 .  revise  paragra])b  (b)  to 
read  as  follows: 

§875.11  Applicability. 

***** 

(b)  If  yon  are  a  .State  or  Indian  tribe 
that  has  certified  under  section  411(a)  of 
the  Act — 

(1)  You  must  use  .State  share  or  Tribal 
share  funds  distributed  to  you  under 
.section  4()2(g)(l)  of  the  Act  before 
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October  1. 2007.  in  accordance  with  this 
|)art;  and 

(2)  You  may  use  prior  balance 
replacement  funds  distributed  to  you 
under  .section  411(b)(1)  of  the  Ac;t. 
certified  in  lieu  funds  distributed  to  you 
under  .section  411(b)(2)  of  the  Act.  or 
both  to— 

(i)  Maintain  certification  as  riuiuinal 
by  87,5.1 3  and  875.14  of  this  ])art;  t)r 

(ii)  (Conduct  a  noucoal  reclamation 
])rogram  in  accordance  with  the 
n!(|uirements  of  tins  part. 

■  5.  in  S  875.10.  revise  ])aragrapb  (b)  to 
read  as  follows: 

§875.16  Exclusion  of  certain  noncoal 
reclamation  sites. 

*  *  ★  *  ★ 

(b)  You.  the  certified  state  or  Indian 
tribe,  may  not  reclaim  sites  and  areas 
designated  for  remedial  action  under  the 
Uranium  Mill  Tailings  Radiation 
Control  Act  of  1978  (42  II.S.C.  7901  e/ 
SHq.)  or  that  have  been  listed  for 
remedial  action  under  the 
(lomprebensive  Environmental 
Response  C.ompmisation  and  Eiabilitv 
Act  of  1980  (42  II.S.C.  9001  e/ 
using — 

(1)  Moneys  distribntiul  from  the  b’nnd 
nmbir  .section  402(g)(1)  of  tin;  Act. 

(2)  Prior  balance  rei)lac(!ment  iiinds 
distributed  to  von  under  section 

41 1(b)(1)  of  tb(!  Act  when;  yon  are 
conducting  reclamation  nmbir  tb(i 
provisions  of  tins  part. 

(3)  Certifiiid  in  lien  funds  distributed 
to  yon  under  .section  41 1(b)(2)  of  the  Act 
where  yon  an!  conducting  reclamation 
under  the  provisions  of  this  ])art. 

■  0.  Revi.se  §  875.1 7  to  read  as  follows: 

§875.17  Land  acquisition  authority — 
noncoal. 

The  re(|nirement.s  of  parts  877  (Rights 
of  Entry)  and  879  (Accjuisition. 
Management  and  Disposition  of  Lands 
ami  Water)  of  this  chapter  apply  to  a 
.state's  or  Indian  tribe’s  noncoal 
reclamation  program  conducted  under 
this  part  exce])t  that,  for  j)nrj)ose.s  of  this 
section,  the  term  “noucoal”  replaces  all 
references  to  “coal”  in  parts  877  and 
879  of  this  cba|)ter. 

■  7.  Revi.se  §  875.19  to  read  as  follows: 

§875.19  Limited  liability. 

No  certiluid  .State  or  Indian  trib(! 
conducting  noncoal  niclamation 
activities  under  the  ])rovisions  of  this 
part  is  liabbi  nmler  any  ])rovision  of 
Fcideral  law  for  any  costs  or  damages  as 
a  result  of  action  taken  or  omitted  in  the 
conr.s(!  of  carrying  out  an  approved  .State 
or  Indian  tribe  abandoned  mine 
reclamation  plan.  This  .section  does  not 
jmicinde  liability  for  costs  or  damages 
as  a  result  of  gross  negligence  or 


intentional  miscondnct  by  the  .State  or 
Indian  tribci.  For  ])nrposes  of  the 
preceding  sentence,  nickless.  willful,  or 
wanton  misconduct  will  constitute  gro.ss 
lUigligence  or  intentional  mi.scondnct. 

■  8.  Revise  §  875.20  to  niad  as  follows: 

§  875.20  Contractor  eligibility. 

Every  snccessfnl  biddcir  for  any 
contract  by  an  uncertified  State  or 
Indian  tribe  nmbir  this  part,  or  for  any 
contract  by  a  cciitified  .State  or  Indian 
tribe  to  undertake  noncoal  reclamation 
under  this  |)art,  mn.st  be  eligibbi  nmbir 
§§773.12,  773.13,  and  773.14  of  ibis 
chapter  at  the  time  of  contract  award  to 
receive  a  ])ermit  or  be  provisionally 
issiKid  a  permit  to  condm:t  surface!  coal 
mining  operations.  Tbis  section  does 
not  apply  to  any  contract  bv  a  certified 
.State  or  Indian  tribe  that  is  not  for  coal 
reclamation  or  that  is  not  for  noncoal 
reclamation  under  tbis  part. 

PART  879— ACQUISITION, 
MANAGEMENT,  AND  DISPOSITION  OF 
LANDS  AND  WATERS 

■  9.  The  antbority  citation  for  ])art  879 
continiKis  to  read  as  follows: 

Authority:  31)  II..S.(;.  1201  (!/  siuj. 

■  10.  Revise  §879.1  toi'ead  as  follows: 

§879.1  Scope. 

Tbis  ])arl  (i.stablisbtis  |)roc(!dni'(!s  for 
ac(]nisilion  ofciligibbi  land  and  water 
I'esonrces  for  emergency  abatement 
activities  ami  leclamation  pnrpo.seis  by 
yon,  a  .State  or  Indian  tribe!  with  an 
aiipioveel  re)e:lamation  ])re)gram  that  has 
m)t  e:e!rtifie!el  e;e)mpb!tie)n  e)f  e:e)al 
ree;bmiatie)n  e)r  a  eieitifieel  .State  eir  tribe 
e:e)nelne:ting  ne)ne:e)al  reie:lamatie)n 
ae:tivitie!.s  nneler  ])art  875  of  this  e;ba])te!r, 
eir  by  ns.  It  alse)  jirewiebis  for  the 
managemeiut  anel  elispeisitieni  e)f  lamls 
ae;e]nireel  by  the  .State,  the  Imlian  tribii, 
e)r  ns. 

■  1 1 .  In  §  879.1 1 .  revise  paragra]jbs  (a) 
anel  (b)  te)  reiael  as  fe)lb)ws: 

§  879.1 1  Land  eligible  for  acquisition. 

(a)(1)  Wei  may  ae;e|nire  bmel  aelversely 
affe!e:te!el  by  past  e:e)al  mining  prae;tie:e!S 
with  meineys  fre)m  the  Fnnel. 

(2)  Ye)n,  an  nmieii  tifieel  .Stiite  eir  Imliem 
tribe  eir  a  e:e!rtifie!el  .State!  eir  Ineliem  tribe! 
e;e)nebie:ling  ne)m:e)al  re!e;lamatie)n  nneler 
jiai't  875  e)f  tbis  e;b<i|)ter.  mav  ae:epnre! 
lanel  aelve!r.se!ly  affe!e;te!el  by  jjast  e:e)al 
mining  prae.tieies  with  me)ney.s  frean  the 
Fnnel  eir  with  ])rie)r  l)alane:e!  re!plae:e!mi!nl 
fnnels  anel  eiealifieel  in  lie!n  fnnels 
preiviebul  nneler  §§872.29  anel  872.32  of 
Ibis  e;ba])te!r.  preivieleel  that  we  fii.st 
api)ie)ve!  the!  ae:ejnisitie)n  in  writing. 

(3)  llefeire  ae:einiring  lanel  nneler 
])ar;igrapb  (a)(1)  eif  this  seeilie)!)  eir 
appreeving  lanel  ae:einisition  nneler 


pai'agra])b  (a)(2)  of  tbis  se!e:tie)n,  we  mn.st 
make  a  fimling  that  the!  lanel  ae;eini.sitie)n 
is  m!e;essaiy  fe)r  .sne;e:essfnl  i'e!e:lam;itie)n 
;inel  that — 

(i)  The  ae:epiireel  lanel  will  serve! 
ie!e:ie!atie)n.  bi.ste)rie;.  e;e)n.se!i'vatie)n,  ami 
re!e:lamatie)n  |)nr|)e)se)s  e)r  pre)vieb!  e)pe!n 
spae:e!  I)(!ne!fits  after  restejiatieni. 
re!e;lamatie)n.  abale!me!nt.  e:e)ntre)l,  e)r 
pre!ve!ntion  eef  the  aelvei’se  e!ffe!e:ts  e)f  ]);ist 
e:e)al  mining  piae:tie:e!s:  anel 

(ii)  Pei'inanent  fae:ilitie!.s  will  be! 
e:e)nstrne:te!el  eni  the  bmel  fe)r  the 
i'e!ste)ralion.  re!e;lamatie)n.  abate!me!nt. 
e:e)nti'e)l,  e)r  ])i'e!ve!nlie)n  e)f  tlu!  aeiverse 
e!ffe!e;ts  of  i)ast  e;e)al  mining  ])rae:tie;e)s.  Fe)r 
the!  pni’pe)se!S  e)f  this  ])ai’agrapb. 
“permanemt  fae;ility”  means  any 
strneilni'e  that  is  built,  installeel,  e)r 
e!stal)li.sbe:el  to  serve!  a  ])artie;nlar  ])nrpe)se! 
e)r  any  mani])nlatie)n  e)r  me)elifie:atie)n  of 
the  site  that  is  eb!signeel  to  I'emain  aften' 
the  i'e!e;lamatie)n  ae:tivity  is  e:e)m])b!te!el, 
sue:!)  as  a  reb)e:ateel  stiexim  e:banne!l  e)r 
eliversie))!  elite:!). 

(b)  Ye)n.  an  nne:ertifieel  .State  or  Inelian 
tribe!  or  a  e:e!rtifie!el  .State  e)r  Ineli.m  tribe! 
e:onelne;ting  ne)ne;e)al  ie!e:lamatie)n  nneler 
|)ai't  875  e)f  tbis  e;bapter,  if  appie)ve!el  in 
aelvane.e:  by  ns,  may  ae:e]nire!  e:e)al  re!inse! 
elis|)e)sal  sites,  ine:lneling  the  e:e)al  re!fn.se, 
will)  menieys  bean  the  Fnnel  anel  with 
prie))'  balane:e!  i'e!])lae:e!ment  fnnels  iinel 
e:e!rtifie!el  in  lien  fnnels  ])re)vieb!el  nneler 
§§872.29  anel  872.32  e)f  tbis  e:baple!r. 

We,  O.SM.  al.se)  may  use  me)ne!ys  fi'e)m 
the  Fnnel  to  ae:e]nii'e!  e:e)al  refuse  elispeesal 
sites,  ine:lneling  the  e:e)al  lefnse. 

(1)  llefeere  the  appreeval  e)f  the 
ae:ejnisitie)n,  the  ie!e:lamalie)n  ])re)gram 
.seieking  tee  ;ie:e]nire!  the  site  will  make  a 
fineling  in  writing  that  the  ae:ejni.sitie)n  is 
ne!e:e!s.sai'y  fe)r  .sm:e;e.ssfnl  I'eclamatie))) 
anel  will  sei  ve!  the  pni'])e)se.s  e)f  the 
re!e:lamation  pi'e)gram. 

(2)  Where!  an  emergene:y  situation 
e!xists  and  a  written  fineling  as  set  forth 
in  §877.14  of  this  cbai)ter  has  been 
maele,  we  may  aeiepiire  lanels  where 
pnblie:  e)wnersbi])  is  ne!e:e!ssary  anel  will 
])re!vent  re!e:nrrene:e  e)f  the  aelveise  effe!e:ts 
of  past  e:oal  mining  pnie:tices. 
***** 

12.  In  §879.15.  revi.se  paragraph  (b)  te) 
I'eael  as  folb)ws: 

§879.15  Disposition  of  reclaimed  land. 

***** 

(b)  Ye)n  must  retni'ii  all  me)ne!ys 
i'e!e:eive!el  fie))))  eli.spe)sal  e)f  lanel  nnele!)' 
tbis  i)art  to  ns.  We  will  banelle  all 
me)ne!ys  re!e:e!iveel  nneler  this  paiagraj)!) 
as  nnn.se!el  fnnels  in  ae:e;e)i'elane;e  with 
§§885.19  anel  88(5.20  of  ibis  e.bapler. 

PART  884— STATE  RECLAMATION 
PLANS 

■  13.  The  antbe)rity  e:itation  for  part  884 
e:e)ntinnes  te)  reniel  as  follows: 
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Aiilhority:  30  U.S.C.  1201  cl  saq. 
m  14.  In  §884.1 3.  revise  the  intrt)dii(;lc)rv 
text  to  read  as  follows: 

§  884.1 3  Content  of  proposed  State 
reclamation  plan. 

You  must  submit  (uieh  projiosed  State 
niclaination  jilan  to  the  Director  in 
writing.  A  projiosed  plan  must  include 
the  information  set  forth  in  all  of  the 
following  jiaragraphs  of  this  section.  In 
addition,  a  jiroposcul  plan  for  a  certified 
State  or  Indian  tribe  must  also  include 
a  commitment  to  address  eligible  coal 
jirohlems  found  or  occurring  after 
certification  as  required  in 
§§  87.5.1 3(a](:i)  and  875.14(1))  of  this 
chapter. 

***** 

PART  885— GRANTS  FOR  CERTIFIED 
STATES  AND  INDIAN  TRIBES 

■  15.  The  authority  citation  for  part  879 
continues  to  read  as  follows: 

Autliorily:  30  U.,S.C;.  1201  e/  saq. 
m  18.  In  §885.12.  revi.se  jiaragrajih  (h)  to 
read  as  follows: 

§  885.1 2  What  can  I  use  grant  funds  for? 

***** 

(h)  You  may  use  grant  funds  as 
established  for  each  tyjie  of  fnnds  vou 


receive.  You  may  use  prior  balance 
rejilacement  funds  as  provided  under 
§872.31  of  this  chapter.  You  may  use 
certified  in  lieu  funds  as  jirovided  under 
§872.34  of  this  cha])ter.  Yon  may  use 
the  following  moneys  for  noncoal 
reclamation  under  .section  411  of  the 
Act  and  part  875  of  this  cha])ter: 

(1)  Moneys  that  may  he  available  to 
you  from  the  Fund. 

(2)  Prior  balance  replacement  funds 
made  available  under  §  872.31  of  this 
cha])ter. 

(3)  Certified  in  lieu  funds  as  |)rovided 
under  §872.34  of  this  chapter. 
***** 

■  17.  In  §  885.18,  revise  the  section 
heading  and  paragrajih  (e)  to  read  as 
follows: 

§885.16  After  OSM  approves  my  grant, 
what  responsibilities  do  I  have? 

***** 

(e)  If  you  conduct  a  coal  reclamation 
project  under  part  874  of  this  chajiter  or 
noncoal  reclamation  under  jiart  875  of 
this  chapter,  you  must  not  ex])end  any 
con.struction  funds  until  yon  receive  a 
written  authorization  to  proceed  with 
rec:lamation  on  an  individual  ])roject. 
Our  authorization  to  proceed  ensures 
that  both  vou  and  we  have  taken  all 
actions  necessary  to  ensure  com])liance 


with  the  National  Environmental  Policy 
Act  of  1989  (42  U.S.C.  4321  e/  .seq.)  and 
any  other  ap])licahle  laws,  clearances, 
permits,  or  retpiirements. 
***** 

■  18.  In  §885.20,  revise  i)aragra])h  (c)  to 
read  as  follows: 

§885.20  What  must  I  report? 

***** 

(c)  You  must  u.se  the  AME  inventorv 
to  maintain  a  current  list  of  AME 
problems  and  to  rept)rt  annual 
reclamation  accom])li.shments  with 
grant  funds. 

(1)  If  you  conduct  coal  reclamation 
projects  or  noncoal  reclamation  projects 
under  ])art  875  of  this  chapter,  you  must 
update  the  AME  inventorv  for  each 
reclamation  project  as  you  fund  it. 

(2)  You  must  upclate  the  AME 
inventorv  for  each  reclamation  ])roject 
you  complete  as  you  complete  it. 

(3)  We  must  approve  any  amendments 
to  the  AME  inventory  after  December 
20,  2008.  We  define  "amendment"  as 
any  coal  problems  added  to  the  AME 
inventorv  in  a  new  or  existing  problem 
area. 

|M<  Odc.  2()1:)-(I2.')H‘)  I’ilcKt  tra.')  am| 
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DEPARTMENT  OF  LABOR 
Wage  and  Hour  Division 

29  CFR  Part  825 

RIN  1215-AB76,  RIN  1235-AA03 

The  Family  and  Medical  Leave  Act 

agency:  Wag(!  and  Hour  Division, 
D(;|)artnient  of  Labor. 
action:  Final  rule. 

SUMMARY:  This  Final  Rul(!  amends 
certain  regulations  of  tin;  Family  and 
Medical  Leave  Act  of  l‘)93  (tlu;  FMLA 
or  the  Act)  to  iinjilement  amendments  to 
the  military  leave  i)rovisions  of  the  Act 
made  by  the  National  Defense 
Authorization  Act  for  Fiscal  Year  201 0. 
which  extends  the  availability  of  FMLA 
leave  to  family  members  of  members  of 
the  Regular  Armed  Forces  for  (jualifying 
exigencies  arising  out  of  the 
.servicememher’s  deployment;  defines 
those  deployments  covered  under  these 
provisions;  (ixtends  FMLA  military 
caregiver  hiavr;  for  family  members  of 
current  .servicememhers  to  include  an 
injury  or  illness  that  existed  prior  to 
.service  and  was  aggravated  in  the  line 
of  duty  on  active  duty;  and  extends 
FMLA  military  car(!giv(;r  leave  to  familv 
members  of  certain  veterans  with 
serious  injuries  or  illn(!sses.  This  Final 
Rule  also  amends  the  regulations  to 
implement  the  Airline  F'light  (irew 
Technical  (Corrections  Act.  which 
establishes  eligibility  nKiuirements 
specifically  for  airline  llight 
crewmembers  and  flight  attendants  for 
I'M  LA  hiave  and  authorizes  the 
Department  to  issue  regulations 
regarding  the  calculation  of  leave  for 
such  em])loyees  as  well  as  spei:ial 
recordkeejoing  recjuirements  for  their 
employers.  In  addition,  the  Final  Rule 
includes  clarifying  changes  concerning 
the  calculation  of  intermittent  or 
reduced  schedule  FMLA  leave; 
reorganization  of  certain  sections  to 
enhance  clarity;  the  removal  of  the 
forms  from  the  regulations;  and 
technical  corrections  to  the  current 
r(!gulations. 

DATES:  rhis  Final  Rule  is  effective 
March  8,  201.8. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Ziegler,  Dlr(;ctor  of  the  Division  of 
Regulation,  Legislation,  and 
Interpretation,  Wage  and  flour  Division, 
IJ.S.  Department  of  Labor,  Room  S- 
8502,  200  Constitution  Avenue  NW., 
Washington,  D(i  20210;  telephone;  (202) 
098-0400  (this  is  not  a  toll-free 
ninnher).  (Copies  of  this  rule  may  be 
obtained  in  alternative  formats  (large 
print,  Braille,  audio  ta])e  or  disc),  upon 


recjuest,  by  calling  (202)  098—0075  (this 
is  not  a  toll-free  number).  TTY/TDD 
callers  may  dial  toll-free  1-877-889- 
5027  to  obtain  information  or  r(;(]uest 
materials  in  alternative  formats. 

(Questions  of  inter])r(!tation  and/or 
enforcement  of  tlu;  agency’s  regnlations 
may  be  directed  to  tlui  nearest  Wage  and 
Hour  Division  (WllD)  district  office. 
Locate  the  miarest  office  hv  calling  the 
WHD's  toll-free  hel])  line  at  (8()li)  4US- 
WACiF  ((800)  487-!)248)  between  8  a.m. 
and  5  ]).m.  in  your  local  time  zone,  or 
log  onto  the  VVHD's  Web  site  for  a 
nationwide  listing  of  WIID  di.strict  and 
area  offices  at  htt{}://\\’\v\v.d()I.go\'/\vh(i/ 
(umuk:(t2.him. 

SUPPLEMENTARY  INFORMATION; 

I.  Executive  Summary 

Purpose  of  the  Regulatory  Action 

This  Final  Ride  amends  certain 
regulations  of  the  FMLA  to  imiilement 
amendments  to  the  military  leave 
provisions  of  the  Act  made  by  the 
National  Defense  Authorization  Act  for 
Fi.scal  Year  2010  (FY  2010  NDAA),  to 
im])lement  amendments  to  the  hours  of 
service  reijuirements  made  hv  the 
Airline  F'light  Crew  Technical 
Corrections  Act  (AFCTfiA)  and  add  new 
leave  calculation  regulations  for  (light 
crew  emjilovees,  and  to  clarifv  exi.sting 
regulatory  jirovisions  related  to 
intermittent  leave  and  make  other 
clarifving  changes. 

On'Novemher  17.  2008,  the 
Department  i.ssued  a  Final  Rule  (2008 
Final  Rule)  imjilementing  amendments 
to  the  F'MLA  made  hv  the  National 
Defen.se  Authorization  Act  for  Fi.scal 
Year  2008  (FY  2008  NDAA).  78  FR 
07‘)84.  The  FY  2008  NDAA  created  two 
new  categories  of  leave:  (|ualifving 
exigency  leave  and  military  caregiver 
leave.  Under  the  FY  2008  NDAA’s 
(]ualifving  exigency  leave  provision, 
eligible  family  members  of  members  of 
the  National  Cuard  and  Reserves  are 
entitled  to  take  FMLA  leave  for 
ipialifying  exigencies,  as  defined  by  the 
Secretary  of  Labor,  arising  out  of  the 
military  member’s  deployment  in 
sn])port  of  a  contingenev  operation.  In 
the  2008  F'inal  Rule,  the  Secretary 
defined  (|ualifying  exigency  using  eight 
categories:  short  notice  rleplovnient, 
luilitnrv  events  and  related  activities, 
childcare  and  school  activities,  financied 
and  legal  arrangements,  counseling,  rest 
and  recuperation.  i)ost-de})lovinent 
activities,  and  additioiud  activities  to 
which  both  the  employer  and  einjilovee 
agree.  Under  the  FY  2008  NDAA’s 
military  caregiver  leave  provision, 
eligible  family  members  of  current 
servii:ememhers  are  entitled  to  take  up 
to  20  workweeks  of  military  caregiver 


leave  in  a  single  12-month  period  to 
care  for  a  current  servicememher  who 
incurred  a  serious  injury  or  illness  in 
the  line  of  duty  on  active  duty  that 
renders  the  .servicememher  unable  to 
perform  the  duties  of  his  or  her  office, 
grade,  rank,  or  rating.  The  Secretary 
imjilemented  the  FY  2008  amendments 
in  the  2008  Final  Rule. 

The  FY  2010  NDAA  further  amends 
the  f’MLA  by  expanding  the  (lualifving 
exigency  leave  provision  to  include 
leave  for  eligible  family  memhers  of 
memhers  of  the  Regular  Armed  F'orces 
and  by  adding  a  foreign  deployment 
reiiuirement  for  both  members  of  the 
Regular  Armed  Forces  and  the  National 
(hiard  and  Reserves.  The  FY  2010 
NDAA  amendments  akso  exjiands 
military  caregiver  leave  to  cover  injuries 
or  illnesses  tliat  existed  prior  to  the 
.servicememher’s  active  duty  and  were 
aggravated  in  the  line  of  duty  on  active 
duty  in  the  Armed  Forces.  29  U.S.C',. 
2011(18)(A).  It  further  expands  the 
military  caregiver  leave  provision  to 
provide  leave  to  eligible  family 
members  of  certain  veterans  with  a 
serious  injury  or  illness  who  are 
receiving  medical  treatment, 
recuperation,  or  therajiy,  if  the  veteran 
was  a  memher  of  the  Armed  l-’orces  at 
any  time  during  the  jieriod  of  five  years 
preceding  the  date  of  the  medical 
treatment,  recuperation,  or  therajiy.  29 
U..S.(;.  2011(15)(B).  'I’he  amendments 
define  a  serious  injury  or  illness  for  a 
veteran  as  a  “(pialifying  (as  defined  by 
the  .Secretary  of  Labor)  injury  or  illness 
that  was  ini:urred  by  the  memher  in  line 
of  duty  on  active  duty  in  the  Armed 
Forces  (or  existed  before  the  beginning 
of  the  member’s  active  duty  and  was 
aggravated  hv  service  in  line  of  duty  on 
active  duty  in  the  Armed  Forces)  and 
that  manifested  before  or  after  the 
memher  becomes  a  veteran.”  29  U..S.(i. 
2()11(18)(B). 

The  AF'CT(]A  establishes  special 
hours  of  service  eligibility  reiiuirements 
for  airline  flight  crewmembers  and  Bight 
attendants  (collectively  referred  to  as 
airline  flight  crew  emjiloyees)  for  F’MLA 
leave.  The  amendments  provide  that  an 
airline  flight  crew  employee  meets  the 
hours  of  service  reijuirement  if  during 
the  previous  12-month  |)eriod.  he  or  she 
(1)  has  worked  or  been  ])aid  for  not  less 
than  (it)  ])ercent  of  the  ajiplicahle  total 
monthly  guarantee  (or  the  e(|uivalent) 
and  (2)  has  worked  or  been  paid  for  not 
less  than  504  hours,  not  including 
|)er.sonal  commute  time  or  time  spent  on 
vacation,  medical,  or  sick  leave. 
Uongress  authorized  the  Dejiartment  to 
issue  regulations  |)roviding  a  method  of 
calculating  leave  for  airline  flight  crew 
employees  as  well  as  regulations 
regarding  emjiloyers’  maintenance  of 
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certain  information  specific  to  airline 
(light  crew  employees. 

Finally,  in  this  rulemaking,  the 
^(^partment  also  took  the  o|)])ortunity  to 
make  organizational  improvements  and 
clarifying  edits  to  enhance  the  nigidatiid 
community's  understanding  of  the 
nignlations. 

Sumniiiiy  of  tiu;  Major  Provisions  of  iho 
Pinal liulo 

To  implement  the  amendments  maile 
to  the  FMI.A  hy  the  FY  2010  NDAA,  this 
Final  Rule  rm  ises  the  FMbA  regulations 
to  reflect  the  expansion  of  qualifying 
exigency  leave  to  include  eligible 
employees  with  family  members  .serving 
in  the  Regular  Armed  Forcijs  and  the 
addition  of  the  foreign  dejiloyment 
niipnrement.  It  also  increases  the  length 
of  time  an  eligible  family  member  may 
take  for  the  qualifying  exigency  leave 
reason  of  R(;.st  and  Recuperation  from 
five  days  to  up  to  a  maximum  of  15  days 
and  creates  a  new  (pialifying  exigency 
leave  category  for  parental  care. 

In  military  caregiver  leave,  the  Final 
Rule  expands  the  definition  of  .sm'ou.s 
injniT  or  illne.ss  to  include  pre-existing 
injuries  or  illnesses  of  current  .service 
memhiirs  that  wen;  aggravated  in  the 
line  of  duty,  and  (!X|)ands  military 
caregiver  leave  to  can;  for  cover(;d 
veterans.  It  defines  a  covered  veteran  as 
an  individual  who  is  undergoing 
medical  treatment.  r(;cui)(;ration.  or 
therapy  for  a  serious  injury  or  illness 
and  who  was  dischargiid  or  released 
under  conditions  other  than 
dishonorable  at  any  time  during  the 
five-year  jieriod  prior  to  the  first  date 
the  eligible  einjiloyee  takes  FMLA  leave 
to  care  for  the  cox’enid  x'eleran.  The 
Final  Rule  interprets  the  five-year 
period  of  eligibility  for  a  covenid 
veteran  to  exclude  the  period  between 
the  enactment  of  the  FY  2010  NDAA  on 
October  28,  2009.  and  the  effective  date 
of  this  Final  Rule  to  protect  the  military 
caregiver  leave  entitlement  of  family 
members  of  veterans  whose  five-year 
period  has  either  exjiired  or  has  bei;n 
diminishiid  during  that  time.  The  Final 
Rule  defines  a  serious  injiny  or  illness 
of  a  covered  veteran  as:  (i)  A 
continuation  of  a  serious  injury  or 
illness  that  was  incurnid  or  aggravated 
when  the  cov(;red  veteran  was  a  member 
of  the  Armed  Forces  and  rendered  the 
.servicememher  unable  to  perform  the 
duties  of  the  servicememher’s  office;, 
grade,  rank,  or  rating:  (ii)  a  physical  or 
mental  coiulition  for  which  the;  covered 
veteran  has  received  a  IJ.S.  Dejiartment 
of  V(;terans  Affairs  Service  Related 
Disability  Rating  (VASRD)  of  50  percent 
or  higher,  and  such  VASRD  rating  is 
ha.sed,  in  whole  or  in  part,  on  the 
condition  precipitating  the  need  for 


military  caregiver  leave:  (iii)  a  ])hvsical 
or  mental  condition  that  suhstautiallv 
impairs  the  cover(;d  veteran’s  ability  to 
secure  or  follow  a  suhstantiallv  gainful 
occupation  by  reason  of  a  disability  or 
disabilities  r(;lated  to  militarv  service,  or 
would  do  .so  absiait  tr(;atment:  or  (iv)  an 
injury,  including  a  psychological  injury, 
on  the  basis  of  which  the  cov(;r(;d 
veteran  has  be(;n  (;nrolled  in  the 
Deparlm(;nt  of  V(;teran.s  Affairs  Program 
of  (iompn;hen.sive  Assistance  for  Family 
(;ar(;givers. 

In  addition  to  r(;vising  the  regulations 
to  reflect  the  statutory  amendments,  the 
Final  Rule  also  increases  the  l(;ngth  of 
time  an  eligible  family  member  make 
take  for  the  qualifying  exigency  leave 
reason  of  Rest  and  Recuperation  from 
five  days  to  up  to  a  maximum  of  15  days 
to  match  the  militarv  member's  Rest  and 
Recu]K;ration  leave  orders,  and  creates  a 
new  (jualifying  exigency  leave  category 
for  parental  care.  The  Final  Rule  also 
ex])ands  the  list  of  authorized  health 
care  providers  from  whom  an  (;mployee 
may  obtain  a  c(;rlification  of  the 
servicemember's  .serious  injury  or 
illness  to  includi;  authorized  health  can; 
])rovid(;rs  as  defined  by  the  regulations 
in  §825.125.  The  Final  Rule  iiermits  an 
(;inploy(;r  to  re(iu(;.st  a  .second  and  third 
o])inion  for  m(;dical  certifications 
olitained  from  a  h(;alth  care  ])rovider 
who  is  not  affiliat(;d  with  tin; 
D(;])artment  of  Di;fen.se  (DOD),  the 
D(;])artment  of  Veterans  Affairs  (VA),  or 
tin;  TRKiARK  network. 

This  Final  Rule  also  implements  the 
amendm(;nt.s  made  to  the  FMLA  hv  the 
AF(iT(iA.  The  Final  Rule  n;Iocat(;.s  the 
special  rules  applicable  only  to  airline 
flight  crew  emjiloyees  and  their 
employers  to  r(;vi.sed  Subpart  H — 
Special  Rules  Applicable  to  Airline 
Flight  Crew  Employees  to  jirovide 
clarity  to  employees  and  emjiloyers  and 
to  emphasize  the  distinction  between 
the  eligibility  re(|uirements  and 
calculation  of  FMLA  l(;ave  for  airline 
flight  crew  employees  and  all  other 
emjiloyees.  Additionally,  the  Final  Rule 
ado])ts  a  uniform  entitlement  for  airline 
flight  cr(;w  emjiloyees  of  72  days  of 
leave  for  one  or  more  of  the  FMLA- 
(jualifving  reasons  .set  forth  in 
§§82.5.ri2(a)(l)-(5)  and  1.58  days  of 
militarv  caregiv(;r  l(;ave  under 
§  825.1 1 2(a)(8).  The  L’inal  Ruh;  further 
jirovides  that  einjiloyers  must  account 
for  an  airline  fliglit  crew  einjiloyee’s 
FMLA  leave  usage  utilizing  an 
incr(;ment  no  gri;ater  than  one  day.  As 
revised,  Suhjiart  11  also  includes  sjiecial 
recordkeejiing  reijuirements  ajijilicahle 
to  the  einjiloyers  of  airline  flight  crew 
emjiloyees. 

The  Final  Rule  also  revises  various 
regulatory  sections  the  Dejiartment 


revisited  in  tin;  course  of  imjilementing 
the  statutory  amendments  descriliiid 
jireviously.  For  instance,  the 
llejiartment  moves  the  definitions 
section  from  current  §825.800  to 
currently  r(;.s(;rved  §825.102.  Thesi; 
nivisions  also  include  clarifications  to 
the  rul(;s  for  calculation  of  intiirmittent 
or  reduced  scheduh;  FMLA  leave, 
including  clarifying  regulatory  language 
nigardiug  incn;m(;nts  of  leave  and 
jiroviding  additional  exjilanation  of  the 
jihysical  imjiossiliility  rule.  The 
Dejiartmeut  also  made  modifications  to 
ensure  consistency  with  other  statutes, 
such  as  amending  niferences  to  the 
Uniformed  Services  Emjiloyment  and 
Reemjiloyment  Rights  Act  (USERRA)  to 
more  closely  mirror  the  USERRA 
regulations,  and  setting  forth  an 
emjiloyer's  obligation  to  coinjilv  with 
the  confidentiality  reejuiniments  of  the 
(ienetic  Information  Nondi.scrimination 
Act  of  2808  (UINA). 

Finally,  the  Final  Rule  ujidates  the 
FMLA  ojitional  use  forms  (\V1 1-380, 

\V1 1-381,  \V1 1-382,  \V1 1-384,  and  VVH- 
385)  to  rellect  the  statutory  changes, 
creates  a  new  ojitional  u.se  form  for  the 
certification  of  a  serious  injury  or  illmiss 
for  a  vet(;ran  (\Y1 1-385-V),  and  removiis 
the  forms  from  the  regulations. 

This  Final  Rule  revises  only  some 
jirovisions  of  the  existing  n;gulations 
and  creates  c(;rtain  new  jirovisions.  hut 
the  D(;jiartment  is  rejiublishing  tin; 
entirety  of  the  FMLA  regulations  (Part 
825).  The  D(;jiartment  is  rejiublishing 
the  unchanged  jirovisions  along  with 
the  revi.sed  jirovisions  as  a  convenience 
to  readers  and  to  ensure  readers  are 
jir(ividi;d  the  context  for  the  changes 
made  in  the  Final  Rule. 

Costs  and  Renefits 

The  Dejiartment  estimates  that 
381,000  cox'ered  firms  and  government 
agencies  owning  1.2  million 
establishments  and  emjiloying  ttl.l 
million  workers  will  jiotentially  be 
affected  by  the  Final  Rule  changes. 
These  emjilovers  have  an  annual  jiayroll 
of  $5.0  trillion,  estimated  annual 
revenues  of  .$23.7  trillion,  and  estimated 
net  income  of  $1.03  trillion.  .See  Table 
3  in  tin;  .Summary  of  Imiiacts. 

Und(;r  the  AFUTCA,  tne  Dejiartment 
estimates  that  nearly  8,000  llight 
att(;ndants,  jiilots,  co-jiilots,  and  flight 
(aigineers  will  take  new  FMLA  leaves. 
The  D(;jiartment  estimates  that  each 
individual  will  take  1.5  leaves,  fora 
total  of  8,‘).30  leaves.  Under  the  FY  2010 
NDAA  amendments,  the  Diijiartment 
estimates  that  ajijiroximately  30,900 
eligible  emjiloyees  will  take  928,000 
days  (7.4  million  hours)  of  FMLA  leave 
annually  to  address  qualifying 
exigencies:  and,  that  nearly  7,000 
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oligil)le  employoos  will  take  385,000  annually  to  act  as  a  caregiver  for  a  a  serious  illne.ss  or  injnrv.  S’ee  Table  ES- 

(lays  (3.1  million  hours)  of  FMLA  leave  veteran  who  is  undergoing  treatment  for  1. 


Table  ES-1— Summary  of  Leaves  Taken  as  a  Result  of  the  Rule 


Leave  taker 

Covered  serv¬ 
ice-members 
and  veterans 

Number  eligi¬ 
ble  for  leave 

Number  who 
will  take  FMLA 
leave 

Number  of 
leaves 
(1.000) 

Days  of  leave 
(1,000) 

Hours  of  leave 
(mil.) 

Flight  Crew  fal . 

90,560 

5,950 

8  9 

8  9 

Pilots  . 

41,470 

2,070 

3  1 

3  1 

Flight  Attendants  . 

49,090 

3,880 

5  8 

5  8 

NDAA  2010  [b]  . 

218,130 

219,908 

37,896 

758 

1,311 

10.5 

Qualifying  Exigency  . 

197,000 

193,000 

30,900 

401 

926 

7.4 

Military  Caregiver  . 

21,130 

26,908 

6,966 

357 

385 

3.1 

[a]  Number  eligible  for  leave  represents  only  those  flight  crew  employees  not  currently  covered  by  an  FMLA-type  provision  under  a  CBA;  thus, 
the  number  of  leaves  equals  new  leaves  as  a  result  of  this  rule.  The  Department  did  not  estimate  the  number  of  hours  of  leave  for  flight  crew 
employees  because  the  rule  establishes  a  bank  of  days  of  leave,  to  be  used  in  full  day  increments. 

[b]  Number  of  days  and  hours  of  leave  estimated  based  on  leave  profiles,  see  discussion  for  more  detail. 


The  Dopartimmt  projects  that  the 
annualized  cost  of  the  rule  will  average 
.somewhat  less  than  S43  million  per  year 
over  10  years.  The  rule  is  exj)ected  to 
cost  S53.f)  million  in  the  first  year,  and 
S41.3  million  per  year  in  suh.sequent 
years.  The  amendment  to  extend  FMLA 
provisions  to  flight  crew  employees 


accounts  for  0.7  ])ercent  of  first  vear 
costs  and  0.9  percent  in  suhseqnent 
years,  whih;  military  exigency  anti 
caregiver  leave  account  for  75.9  perctmt 
t)f  first  year  costs  and  99.1  perctmt  of 
t;t)sts  in  snh.setjnent  years.  Rtigulatttrv 
familiarizatit)!!  t:t).sts  at;t:t)unt  for  23.4 
])ert;tmt  t)f  first  ytnir  t:o.sts.  'I’he  t:t)sts 


relatetl  to  the  prttvision  of  health 
henefits  at:t:onnt  ft)r  the  largest  shart;  t)f 
costs,  ahttiit  44.0  pert:ent  of  t;osts  in  the 
first  year  of  the  rule,  anti  57.5  pert:ent 
of  t:t)st.s  eat:h  in  eat:h  of  the  following 
years.  .See  Tahlt:  E.S-2. 


Table  ES-2 — Summary  of  Impact  of  Changes  to  FMLA  [a] 


Year  1 
($  mil) 

Year  2 
($  mil) 

Annualized  (S  mil)  (b) 

Component 

Real  discount 
rate  3% 

Real  discount 
rate  7% 

Total  . 

$53.9 

$41.3 

$42.8 

$43.0 

Cost  of  Each  Amendment: 

Any  FMLA  regulatory  revision  . 

12.6 

0.0 

1,4 

1.7 

Flight  Crew  Technical  Amendment  . 

0.4 

0.4 

0.4 

0.4 

NDAA  2010 . 

41.0 

41.0 

41.0 

41.0 

NDAA  Subtotal:  Qualifying  Exigency  . 

25.8 

25.8 

25.8 

25.8 

NDAA  Subtotal:  Military  Caregiver . 

15.1 

15.1 

15.1 

15.1 

Cost  of  Each  Requirement: 

Regulatory  Familiarization  . 

12.6 

0.0 

1.4 

1.7 

Employer  Notices  . 

17.1 

17.1 

17.1 

17.1 

Certifications  . 

0.4 

0.4 

0.4 

0.4 

Health  Benefits  . 

23.8 

23.8 

23.8 

23.8 

[a]  Columns  may  not  sum  due  to  rounding. 

[b]  Costs  are  annualized  over  10  years. 


The  Department  antithpates 
signifit:ant  henefits  resulting  frt)m  the 
Final  Rule.  Fttr  example,  provitling  joh- 
protetdetl  lt;ave  lor  t:aregivers  t)f  t:ovt!retl 
veterans  untler  the  military  t;aregiver 
])rt)visit)n  is  ex])et:tt!tl  tt)  intaease  family 
involvement  in  the  veteran's  ret;overv, 
improve  self-relianc.e  anti  at:t;ess  tt) 
rest)nrt:es  ft)r  tairtigivers,  anti  retlntx) 
negative  t)ntt:t)mes  ft)r  t:overetl  veterans 
anti  their  families.  Al.st),  the  extensit)n  t)f 
FMLA  letive  tiiititlement  tt)  flight  t:rew 
em])lt)yees  will  aln)w  them  tt)  enjoy  all 
the  henefits  of  FMLA  t;t)verage,  anti  may 
al.st)  retlut:e  em])lt)yer  t:t).sts  tine  tt) 
pre.senteeism  (the  lf)ss  t)f  ])rt)tluctivity 
tine  tt)  employees  wt)rking  while  injured 
t)r  ill)  anti  a  resulting  intaea.se  in  overall 
prt)tluctivity.  work])lat;e  safety  anti 


emj)lt)yee  wellne.ss.  The  Department  is 
nt)t  able  to  tjuantify  these  benefits  at  this 
time  tine  to  lat;k  t)f  suitable  tlata. 

II.  Background 

This  regnlatt)ry  at:tion  first  ai)pearetl 
t)n  the  De])ai'tment’s  Fall  2009 
Regulatory  Agentla  where  the 
Dt!i)artment  stattul  its  intt;nt  tt)  review 
the  impatd  t)f  the  2008  Final  Rule  t)n  the 
regiflatetl  t:t)mnumity.  77  FR  07934. 
.Suhsetiutintly.  the  FMLA  was  .nnentletl 
by  the  Natit)nal  Defense  Antht)rizatit)n 
At:t  for  Fi.stail  Year  2010  (FY  2010 
NDAA),  Fnhlic  Law  111-84,  anti  the 
Airline  Flight  Crew  Tet:hnit:al 
(mrretdions  Act  (AFCTfiA),  Fuhlit:  Law 
111-119.  This  rulemaking,  therefore, 
makes  regidatt)ry  t;hanges  tt)  implement 


these  statutory  amentlments.  It  also 
makes  various  clarifying  revisions  to 
tixisting  regulations.  The  Department 
t;t)ntinnes  tt)  review  the  impat:t  of 
regulatt)rv  revisit)ns  matle  in  the  FMLA 
2008  Final  Rule. 

/\.  U7jt//  thn  FXIL/\  provi(hs 

The  FMLA  was  enatdetl  on  Fehruary 
5.  1993,  anti  l)et;ame  effetdive  ft)r  mt)st 
t:t)veretf  enq)lt)yer,s  t)n  August  5.  1993. 
As  t)riginally  enatdetl.  tht;  FMLA 
entitletf  eligible  employees  t)f  t:overt;tl 
emplt)yers  tt)  take  jt)l)-i)rt)tet:tetl.  nn})aitl 
leave.  t)r  to  substitute  ap})ropriate 
at:t;rnetl  j)aitl  leave,  for  u})  to  a  total  t)f 
12  wt)rkweeks  in  a  12-mt)nth  period  tor 
the  birth  of  the  employee’s  son  or 
tlanghter  anti  to  t:are  for  the  newhttrn 
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child:  for  llie  placement  of  a  son  or 
(laughter  with  the  employee  for 
a(lo|)tion  or  foster  care:  to  care  for  the 
(iinplovee's  spouse,  panmt,  sou.  or 
(laughter  with  a  serious  health 
couditiou:  or  when  the  em])loy(!e  is 
iucapacitat(nl  due  to  the  (mij)t()y(M;’s 
own  .s(!ri()us  luiiilth  couditiou. 

The  FMLA  was  aimauhul  iu  lauuarv 
2008  with  the  euactmeut  of  the  FY  2()()8 
NllAA.  Public  Law  110-181.  S(!cti()u 
.585(a)  of  FY  2008  NDAA  (ixjiauded  llu! 
FMLA  to  allow  eligible  emploxHUJS  of 
covered  emj)loy(;rs  to  take  FMLA  leav(; 
t)(‘cau.se  of  any  (|ualifyiug  (?xig(Micy  (as 
determiiKHl  by  tlie  S(!cretary  of  Labor) 
wh(!U  that  emphmie’s  spouse,  .sou. 
daughter,  or  parent  is  a  member  of  the 
National  Guard  or  Reserves  who  is  on. 
or  has  been  notified  of  an  impeudiug 
call  or  order  to,  active  duty  iu  the 
Arimul  F()rc(;s  iu  support  of  a 
couliugeucy  operation  (referred  to  as 
(jualifyiug  (jxigeucy  l(;ave). 

Additionally,  the  FY  2008  NDAA 
auKmdmeiits  provided  uj)  to  20 
workw(;eks  of  leave  iu  a  single  12- 
mouth  period  for  aii  eligible  emphmie 
to  can;  for  a  cover(;(l  servic(;memt)er 
with  a  .s(;ri()us  iujurv  or  illness  if  the 
(;mpl()yee  is  the  sp()us(;.  sou,  daughter, 
parent,  or  next  of  kin  of  the  c()ver(;(l 
.s(;rvicem(;mt)(;r  (referr(;(i  to  as  militarv 
car(;giver  leave).  Th(;s(;  two  l(;ave 
(;utitlemeuts  an;  (:()ll(;ctiv(;lv  r(;f(;rr(;(l  to 
as  militarv  family  l(;av(;. 

The  FMLA  was  again  amended  iu 
200‘)  with  the  euactmeut  of  the  FY  2010 
NDAA  on  ()ctol)(;r  28,  2000,  and  the 
AFfnX^A  on  D(;(:(;ml)(;r  21. 2000.  S(;cti()u 
505(a)  of  the  FY  2010  NDAA  amended 
the  military  family  l(;av(;  j)rovi.si()u.s  of 
the  FMLA  hv  (;xt(;u(iiug  (pialifviug 
(;xig(;ucy  l(;av(;  to  eligible  family 
members  of  m(;mh(;rs  of  the  R(;gular 
Arm(;d  F()rc(;s.  and  militarv  car(;giv(;r 
l(;ave  to  include  care  jirovided  to  certain 
v(;t(;raus.  The  AF(]TCA  amended  the 
FMLA  to  provide  sp(;cial  hours  of 
.service  (;ligihibty  r(;(juir(;m(;ut.s  for 
airline  flight  cr(;w  (;mj)l()V(;(;.s.  Each  of 
these  amendments  is  (tiscuss(;(i  iu  (l(;tail 
iu  the  .s(;ctiou-l)y-s(;(:tiou  analysis  that 
follows. 

FMLA  l(;av(;  may  he  tak(;u  iu  a  block, 
or  under  certain  circumstances, 
iut(;rmitt(;utly  or  on  a  r(;(luc(;(l  l(;av(; 
.s(;h(;(hd(;.  In  addition  to  providing  joh- 
pr()t(;ct(;(l  family  and  medical  l(;av(;. 
(;mpl()y(;rs  must  also  maintain  anv  j)r(;- 
(;xisting  group  h(;alth  plan  c()V(;rag(;  for 
an  empl()y(;(;  on  FMLA-pr()t(;ct(;(l  l(;av(; 
un(l(;r  the  same  conditions  that  would 
a|)j)ly  if  the  (;mj)l()y(;(;  had  not  tak(;n 
l(;av(;.  29  IJ.S.f].  2814.  Once  the  leave 
p(;ri()(l  is  con(;lu(l(;(i,  the  emjjloyer  is 
r(;(pnr(;(l  to  r(;st()r(;  the  (;mploy(;(;  to  the 
.same  or  an  (;(|ui valent  position  with 
(;(juival(;nt  employment  b(;nefits.  pay. 


and  other  terms  and  conditions  of 
(;mploym(;nt.  Id.  If  an  (;mplov(;(;  t)(;b(;v(;s 
that  his  or  her  FMLA  rights  have  h(;(;n 
violat(;(l,  the  (;mpl()y(;(;  may  file  a 
complaint  with  the  D(;])artm(;nt  or  file  a 
privat(;  lawsuit  in  F(;(l(;ral  or  state  court. 
If  the  (;mploy(;r  has  violated  the 
(;mj)loy(;(;’.s  FMLA  rights,  the  (;mpl()y(;(; 
is  entitled  to  r(;iml)ur.s(;m(;nt  for  anv 
m()n(;tary  loss  in(:urr(;(l,  (;(iuital)l(;  relief 
as  apjnopriat;;,  int(;r(;st,  attorneys’  f(;(;.s. 
expert  witness  f(;(;s.  and  court  costs. 
Li(]ui(lat(;(l  (lamag(;.s  also  may  he 
award(;(i.  29  IJ.S.G.  2817. 

'I'itle  I  of  the  FMLA  is  admini.stered  by 
the  Department  and  applies  to  |)rivat(; 
s(;ct()r  employers  with  50  or  more 
employees,  public  ag(;nci(;s,  and  certain 
F(;(i(;ral  (;mploy(;r.s  and  (;ntiti(;.s.  such  as 
the  II. S.  Postal  S(;rvi(:(;  and  Postal 
Regulatory  Gommission.  Title  11  is 
administered  by  the  II.S.  (Iffice  of 
P(;r.sonnel  Management  and  a])])b(;.s  to 
civil  .s(;rvic(;  (;m])lov(;(;s  covered  by  the 
annual  and  sick  leave  .syst(;m 
(;.stal)bsh(;(l  un(l(;r  5  IJ.S.G.  Ghapter  ()3 
and  c(;rtain  (;m|)l()y(;(;s  covered  by  other 
Federal  leave  sv.stems.  Title  111 
(;.stal)b.sh(;(l  a  temporary  Gommission  on 
L(;av(;  to  conduct  a  .study  and  r(;])()rt  on 
existing  and  propo.sed  policies  on  leave 
and  the  costs,  l)(;n(;fit.s,  and  lm|)a(:t  on 
l)ro(luctivity  of  such  ])()b(:i(;.s.  Tith;  IV 
contains  provisions  gov(;rning  tin;  eif(;(:t 
of  the  FMLA  on  mon;  generous  l(;av(; 
])()bci(;.s,  other  laws,  and  (;xi.sting 
(;m])loym(;nt  l)(;n(;iits.  Finally,  Title  V 
originally  (;xt(;n(l(;(l  the  l(;av(;  j)r()visi()ns 
to  (:(;rtain  (;mpl()y(;(;.s  of  the  II.S.  Senate 
and  HoiKse  of  R(;pr(;.s(;ntativ(;.s:  however, 
such  coverage  was  rep(;ale(l  and 
r(;place(l  by  tin;  G()ngr(;,s.sional 
Accountabilitv  Act  of  1995.  2  II.S.G. 
1301. 

B.  Who  tho  Low  Clovors 

The  FMLA  g(;n(;rally  covers 
emjjloyers  with  50  or  more  employees. 
To  he  eligible  to  take  FMLA  l(;av(;,  an 
(;m])l()V(;(;  must  m(;(;t  .sp(;cifi(;(l  criteria, 
including  employm(;nt  with  a  (:ov(;r(;d 
employer  for  at  l(;a.st  12  months, 
j)(;rf()rmanc(;  of  a  .sj)(;ciii(;(l  numh(;r  of 
hours  of  .service  in  the  12  months  |)rior 
to  the  start  of  l(;av(;,  and  work  at  a 
location  where  then;  are  at  l(;a.st  50 
(;mplov(;(;s  within  75  mil(;s. 

G’.  Bogidcilorv  llistorv 

The  FMLA  r(;(piir(;(i  the  D(;])artm(;nt 
to  issue  initial  r(;gulati()n.s  to  impl(;m(;nt 
'I'itle  I  and  Title  IV  of  the  T'MLA  within 
120  days  of  the  law’s  enactment  (bv 
lime  5,  1993)  with  an  effective  (lat(;  of 
Augu.st  5,  1993.  The  D(;|)artm(;nt 
published  a  Notice  of  Propo.sed 
Rulemaking  (NPRM)  in  the  Federal 
Ri;gisler  on  March  10,  1993.  58  FR 
13394.  The  Department  r(;c(;ive(l 


comments  from  a  wide  vari(;ty  of 
.stak(;h()l(l(;r.s.  and  aft(;r  con.si(l(;ring 
th(;.s(;  c()nnn(;nts  the  D(;])artm(;nt  issued 
an  lnt(;rim  Final  Rule  on  )une  4.  1993. 
effective  August  5,  1!)‘)3.  58  T’R  317‘)4. 

After  publication,  the  D(;partm(;nt 
invited  further  jnihlic  comnuint  on  the 
int(;rim  r(;gulation.s.  58  FR  45433. 

During  this  comm(;nt  i)(;ri()(l,  the 
D(;partm(;nt  received  a  significant 
numh(;r  of  substantive  and  (;(bt()rial 
comments  on  the  interim  r(;gulation.s 
from  a  wide  variety  of  .stak(;h()l(l(;r.s. 
ba.s(;d  on  this  .second  round  of  public 
comments,  the  Departm(;nt  ])ul)b.sh(;(l 
final  r(;gulation.s  to  im])l(;nu;nt  the 
FMLA  on  January  8,  l‘)95.  80  FR  2180. 
The  r(;gulation.s  were  amended  Fehruarv 
3.  1 995  (80  FR  8858)  and  March  30. 

1<)95  (80  FR  18382)  to  make  minor 
technical  corrections.  'The  final 
r(;gulation.s  went  into  effect  on  Ajiril  8. 
1995. 

(In  December  1,  2008,  the  Department 
jiubbshed  a  R(;(iu(;.st  for  Information 
(RFl)  in  the  Federal  R(;gister  r(;(]U(;sting 
|)ubbc  comment  on  its  (;xperienc(;.s  with 
and  oh.s(;rvation.s  of  the  Department’s 
administration  of  the  FMLA  and  the 
(;ff(;ctiv(;nes.s  of  the  r(;gulati()ns.  71  FR 
89504.  Gomments  w(;r(;  r(;c(;iv(;(l  from 
workers,  family  m(;mt)(;rs,  emiilovers, 
academics,  and  other  int(;r(;.st(;(l  parti(;.s, 
ranging  from  personal  accounts. 
surv(;y.s,  and  l(;gal  r(;vi(;ws  to  aca(l(;mic 
stu(b(;s  and  recommendations  for 
r(;gulatory  and  statutory  chang(;s  to  the 
FMLA.  The  D(;])artm(;nt  |)ul)b.sh(;(i  its 
R(;|)ort  on  the  comments  in  the  Federal 
R(;gister  on  June  28.  2007.  72  FR  35550. 

'I’he  Department  ])uhb.she(l  an  NPRM 
in  the  Federal  R(;gister  on  Fehruarv  11. 
2008  ])ropo.sing  chang(;.s  to  the  FMLA’s 
r(;gulations  ha.S(;(l  on  the  Department’s 
(;xj)(;rienc(;  administering  the  law.  two 
Department  of  Labor  studies  and  r(;})()rt.s 
on  the  FMLA  issued  in  1998  and  2001, 
s(;v(;ral  II.S.  Supreme  Gourt  and  low(;r 
court  rulings  on  the  FMLA,  and  a 
r(;\’i(;w  of  the  comments  received  in 
r(;.sp()n.s(;  to  the  RFI.  73  FR  7878. 
Gomments  were  also  .sought  on  the  FY 
2008  NDAA  military  family  leave 
statutory  jirovisions.  In  response  to  the 
NPRM,  the  Dejiartment  r(;c(;iv(;(l 
thou.sands  of  comments  from  a  wide 
variety  of  stakeholders.  The  D(;parlm(;nt 
issued  a  Final  Rule  on  N()V(;ml)(;r  17, 
2008,  which  became  (;ff(;ctiv(;  on 
lanuarv  18,  2009.  73  FR  87934. 

The  D(;])artm(;nt  commenced  the 
current  rulemaking  by  publishing  an 
NPRM  in  the  Federal  R(;gister  on 
February  15,  2012  (77  FR  8980),  inviting 
])ul)bc  comment  for  80  days.  (In  A])ril 
18,  2012.  in  response  to  r(;(iu(;st.s  to 
extend  the  comment  jieriod,  the 
Dejiartment  jiuhbshed  a  notice 
(;xt(;n(bng  the  original  80-(lay  comment 
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])(;rio(l  by  14  days.  77  FR  22.519.  Tlie 
eonnnent  period  (:lo.s(!d  on  April  30. 

2012;  approximately  870  comments 
were;  received  and  an;  available  for 
review  at  tlie  Federal  eRnlemaking 
Portal,  ww’w.n^giildtions.^ov.  Docket  ID 
\VHD-201 2— 0001 .  (iomments  were 
receiv(;d  from  worker  advocacy 
organizations,  military  members, 
employers,  employer  as.sociations, 
human  resource  s])ecialists.  labor 
t)rganizations.  and  private  individuals. 
A])proximately  00  ]M;rcent  of  the 
comments  received  were  identical  or 
n(;arlv  identical  form  letters  sent  in 
r(;sponse  to  a  comment  cam])aign  by 
memb(;rs  of  the  Societv  for  Unman 
Resource  Management  (SHRM).  The 
D(;|)artment  received  one  comment 
“late” — after  the  close  of  the  comment 
p(;riod — from  SHRM.  Although  SHRM 
accessed  the  Federal  eRnlemaking 
Portal  prior  to  the  midnight  deadline,  it 
was  iinahle  to  suhmit  its  comment  in  a 
timely  manner  due  to  technical 
difficulties.  Since  technical  difficulties 
prevented  SHRM  from  complying  with 
the  d(;adline,  the  Department  accepted 
SHRM’s  comment  in  this  rnlemaking. 
S(;veral  of  the  comments  received 
addressed  issues  that  are  heyond  the 
.sco])e  or  authority  of  the  pro])os(;d 
regulations  including  expanding  the 
coverage  or  benefits  of  the  Act. 

However,  many  of  the  comments 
c(;ntered  on  either  the  militarv 
amendments  or  the  AFHTF.A 
amendimaits,  with  several  offering 
comments  on  both  amendments. 
(Comments  on  specific  provisions  are 
discussed  in  detail  in  the  Snnnnarv  of 
(iomments  helow. 

D.  Vpddtds  to  the  Military  Family  Leave 
Provisions 

Section  5(j5(a)  of  the  FY  2010  NDAA, 
enacted  on  October  28.  2000,  amends 
the  military  family  leave  provisions  of 
the  FMLA.  Public  Law  111-84.  The  FY 
2010  NDAA  expands  the  availahility  of 
(|nalifving  exigency  leave  and  militarv 
caregiver  leave.  Qualifying  exigency 
leave,  which  was  made  available  to 
family  members  of  the  National  Chiard 
and  Reserve  com])onents  under  the  FY 
2008  NDAA,  is  expanded  to  include 
family  members  of  members  of  the 
Regular  Armed  Fon:es.  The  entitlement 
to  (pialifying  exigency  leave  is  ex])anded 
hy  snhstituting  tlie  term  covered  active 
duty  for  active  duty  and  defining 
covered  active  duty  for  a  member  of  the 
Regular  Armed  Forces  as  “duty  during 
the  deployment  of  the  memher  with  the 
Armed  Forces  to  a  foreign  country",  and 
for  a  member  of  the  Reserve  conpionents 
of  the  Armed  Forces  as  “iluty  during  the 
deployment  of  the  member  with  the 
Armed  F'orces  to  a  foreign  country 


under  a  call  or  order  to  active  duty 
under  a  provision  of  law  rehirred  to  in 
section  l()l(a)(13)(B)  of  title  10,  United 
States  (iode.”  20  IJ.S.U.  2011(14).'  Prior 
to  the  FY  2010  NDAA  amendments, 
there  was  no  r(;(|nirement  that  members 
of  the  National  (hiard  and  R(;serves  he 
deployed  to  a  foreign  country. 

The  FY  2010  NDAA  amendments 
expand  the  definition  of  a  .serious  injnrv 
or  illness  for  militarv  caregiver  leave  for 
current  members  of  the  Armed  Forces  to 
include  an  injury  or  illne.ss  that  existed 
])rior  to  service  and  was  aggravat(;d  in 
the  line  of  duty  on  active  duty  and  that 
renders  the  member  metlically  unfit.  20 

11.5. C.  2011(18)(A).  These  amendments 
also  expand  the  military  caregiver  leave 
provisions  of  the  FMLA  to  allow  familv 
m(;mher.s  to  take  military  caregiver  leave 
to  care;  for  certain  veterans.  The 
definition  of  a  covered  servicememh(;r. 
which  is  the  term  the  Act  u.ses  to 
indicate  the  group  of  military  members 
for  whom  militarv  caregiver  leave  mav 
be  taken,  is  broadened  to  include  a 
veteran  with  a  serious  injury  or  illness 
who  is  receiving  medical  treatment, 
recuperation,  or  therapy,  if  the  veteran 
was  a  memh(;r  of  the  Armed  Forces  at 
any  time  during  the  period  of  five  vears 
prec(;ding  the  date  of  tin;  medical 
tn;atment,  recipieration,  or  therapy.  20 

11.5. tk  2(jll(15)(H).  The  amendments 
d(;fin(;  a  .serious  injury  or  illness  for  a 
veteran  as  a  “(pialifying  (as  defin(;d  by 
the  Secretary  of  Labor)  injury  or  illn(;.ss 
that  was  incnrr(;d  by  the  m(anh(;r  in  line 
of  duty  on  active;  dntv  in  the  Arnn;d 
Forc(;.s  (or  existed  before  the  b(;ginning 
of  the  member’s  active  duty  and  was 
aggravat(;d  by  .service  in  line  of  duty  on 
active  dntv  in  the  Armed  Forc(;.s)  and 
that  manif(;.st(;d  it.self  before  or  after  the 
member  b(;came  a  veteran.”  20  IJ.S.C. 
2(ill(18)(13). 

As  was  the  ca.se  with  the  FY  2008 
NDAA,  the  FY  2010  NDAA  is  silent  as 
to  the  effective  date  of  the  FMLA 
amendments.  In  the  NPRM,  the 
Department  stated  its  position  that  the 
(pialifying  exigency  provision  of  the  FY 
2010  NDAA  was  effective  upon  the 
law's  enactment  on  October  28.  2000.  77 
FR  8002.  H()W(;v(;r,  b(;can.s(;  the  FY  2010 
NDAA  r(;(pnr(;.s  the  Secretary  to  define 
a  s(;ri()ns  injury  or  illn(;.s.s  of  a  vet(;ran. 
the  D(;partm(;nt  conchid(;d  that  the 
militarv  (:ar(;giv(;r  l(;av(;  provision  for 
family  members  of  c(;rtain  v(;t(;ran.s 


'  As  Willi  thi!  I•■Y  2(Hm  NDAA.  Ilit!  CY  2(110  NDAA 
roliiiiuicds  10  ll..S.(;.  I01(ii)(i;i)(lt).  wliicli  coviirs 
ciill  ups  (il  lliu  Niilional  (iiiard  and  Kusurvus  and 
curtain  rulirud  inuinliurs  ol  lliu  Kugular  Arinuil 
l•■()l■cus  and  Kusurvus  in  support  ofconlinguncy 
opuralions.  7U  ()70.')4-.').'>.  For  siinplicilv.  tin; 
lurms  ‘'National  Onard  and  Kusurve;"  and  “Kusurvu 
coinponunts"  aru  nsud  inlurchan”ual)lv  tlironghont 
this  docnnuail  and  rufur  to  lliusu  caluf’orius  of 
militarv  mumhurs. 


would  not  be  effective  until  the 
Department  d(;fin(;(l  this  term.  77  FR 
8002.  Tilt;  Department  stattid  that 
(;mpl()y(;r.s  were  not  rtitpiired  to  providt; 
(;mploy(;(;.s  with  Uiave  to  cart;  for  a 
c()V(;r(;d  veteran  until  the  Dejiartment 
defined  the  term.  Id.  The  Department 
noted,  how(;v(;r.  that  employers  were 
not  prohihit(;d  from  providing 
(;nipl()y(;e.s  with  leave  to  ctire  for  a 
veteran  if  employers  chose  to  do  so 
before  the  Department  defined  this  term 
through  r(;gulation,  hnt  such  l(;av(;. 
assuming  it  did  not  otherwise  tpialify  iis 
FMLA  l(;av(;  to  care  for  a  fiimily  member 
with  a  serious  h(;alth  condition,  would 
not  he  FMLA-prot(;cti;(l  and  would  not 
count  against  (;m])l()ve(;s’  FMLA 
entitlement.  Id. 

Although  the  Department  did  not 
r(;(pi(;.st  comments  on  its  int(;rpr(;tation 
of  the  effective  date  of  the  FY  2010 
NDAA  amendments,  a  few  conun(;nt(;r.s 
ad(lri;.s.s(;d  the  effective  date  of  the 
militiirv  caregiver  li;ave  provision 
jiroviding  care  to  certain  veterans. 

SHRM  and  Senators  Markin  and  Murrav 
concurred  with  the  D(;partm(;nt’.s 
position  thiit  military  car(;giv(;r  l(;av(;  is 
not  available  to  veterans’  familit;s  until 
the  D(;partm(;nt  (l(;fin(;.s  .serious  injnrv  or 
illness  of  a  v(;t(;nm  through  rt;gnlation. 
The  Legal  Aid  Society — Kmployment 
Law  (kaiter  (Legal  Aid)  as.st;rt(;(l  that  the 
Department’s  positions  on  the  effedive 
(kite  of  the  militarv  (:;ir(;giv(;r  leave 
provision  in  the  FY  2008  NDAA  and  the 
FY  2010  NDAA  were  inconsistent.  It 
urged  the  D(;partm(;nt  to  tr(;at  the 
provision  providing  military  car(;giver 
leave  to  c.ire  for  veterans  as  effective  on 
the  signing  date  of  the  FY  2010  NDAA 
in  light  of  the  critical  n(;(;(ls  of  veterans. 
It  also  urged  the  Department  to  state  that 
if  an  employer  permitted  an  employ(;e 
to  take  l(;ave  to  care  for  a  veteran  bt;for(; 
the  Department  defined  this  term 
through  regulation,  such  leave  is 
]n'ot(;cted  under  the  FMLA.  The 
National  Employment  Lawyers 
Association  (NELA)  c()nnn(;nt(;d  that, 
from  the  date  the  law  was  (;nact(;(l  in 
2000  until  the  adoption  of  final 
r(;gnlations,  (;mployers  could  have 
pt;rmitt(;d  (;mpl()V(;(;.s  to  takt;  l(;av(;  to 
care  for  a  v(;t(;ran  pnrsmint  to  20  IJ.S.U. 
2052(a),  which  Hnth()riz(;s  employers  to 
voluntarily  jnovide  leave  rights  broader 
than  those  provided  for  under  the 
FMLA,  and  as.serted  that  such  leave 
would  h(;  FMLA  pr()t(;ct(;d.  At  the  Sciine 
lime,  however,  NELA  snp|K)rt(;(l  the 
Dt;partm(;nt’s  position  that  tiny  such 
leave  taken  befon;  final  r(;gulati()ns  are 
adopted  should  not  count  again.st  an 
(;m])l()y(;(;’.s  FMLA  entitlement,  and 
recoin m(;nd(;d  that  the  riigulations 
(;xpr(;s.sly  incorporate  this  r(;(jnir(;m(;nt. 


Federal  Register/ Vol.  78.  No.  25 / Wednesday.  February  fi.  2013 /Rules  and  Regulations 


8839 


The  Departinout  disagrees  willi  Legal 
Aid's  suggestion  that  the  ll(!partnient  is 
iMiing  inconsistent  in  its  position  on  tlie 
effective  date  of  the  2008  and  2010 
amendments.  In  hotli  the  2008  Final 
Rule  and  this  rnlemaking.  the 
l)(!|)artment  determined  that  wliere  the 
statute  recinires  the  .Secretary  to  define 
a  term,  that  ])ortion  of  tin;  .statute!  is  not 
effective  until  the  Department  defines 
the  term  through  regnlation;  where  the 
statute  does  not  reKinire  the  .Secretary  to 
define  any  terms,  that  j)ortion  of  the 
statute  is  effective  upon  the  statute's 
enactment.  In  the  FY  2008  NDAA. 
(Congress  directed  the  .Secretary  to 
define  the  term  qualifying  exigency, 
and.  therefore,  the  Department 
concluded  that  qualifying  exigency 
leave  was  not  (dfective  until  the 
Diipartment  defined  this  term  in  the 
2008  Final  Ride.  73  FR  702.5.  In  the  FY 
2010  NDAA.  Congress  directed  the 
.Secret ar\'  to  define  what  ipialifies  as  a 
.serious  injnrv  or  illness  of  a  veteran, 
and.  therefori!.  the  Department  has  taken 
the  position  that  em|)lovers  are  not 
reipiired  to  provide  military  caregiver 
leave  to  care  for  a  veteran  until  the 
Department  defines  a  .serious  injury  or 
illne.ss  of  a  vetiiran  through  regnlation. 
.Similarly,  in  the  FY  2008  NDAA. 
Congress  did  not  reipiire  the  .Secretary 
to  delnie  anv  terms  related  to  military 
caregiver  leavii.  and  therefore  the 
Department  took  the  position  that  the 
military  caregiver  leave  provision  was 
effective  iqMm  enactment.  73  FR  7925. 

In  the  FY  2010  NDAA.  Congress  did  not 
require  the  .Secretary  to  define  any  terms 
related  to  the  expansion  of  (jnalifving 
exigency  leave,  and  thiirefore 
Department  has  taken  the  position  that 
the  (jnalifving  exigency  leave  jjrovision 
was  effective  iqion  enactment.  As  to  the 
comments  regarding  the  treatment  of 
leave  to  care  for  a  veteran  that  is 
voluntarily  jirovided  hv  an  einjilover 
iMifore  the  effective  date  of  this  Final 
Rule,  the  Dejiartment  disagretis  with  the 
commenters'  assertions  that  such  kiave 
is  FMLA-])rot(!cted.  Ikicanse  this 
jirovision  of  the  FY  2010  NDAA  is  not 
effective  until  the  Department  diifines  a 
(jnalifying  .serious  injnrv  or  illmiss  of  a 
veteran  through  regnlation.  there  is  no 
basis  to  treat  such  leave,  if  voluntarily 
jirovided  hv  an  enqilover.  as  FMLA- 
jirotected.  Tluire  is  likewi.se  no  basis  to 
interjiret  29  II.S.C.  2052(a)  as  recjinring 
that  leave  to  care  for  a  veteran 
voluntarily  jirovided  hv  an  emjilover 
jirior  to  the  effective  date  of  this  Final 
Ride  Ik!  treated  as  ])rot(!cted  FMLA 
leave.  .Section  2052(a)  statixs  that  the 
FMLA  does  not  diminish  an  emj)loyer's 
oliligations  to  comjily  with  the  tiirms  of 
any  enqiloyment  hiinefit  jirogram  or 


|)lan  jiroviding  greater  rights  than  the 
FM1..A  that  the  enqiloyer  has  agreed  to 
jirovide  through  a  cidlective  bargaining 
agreiiinent  or  otherwise  voluntarily 
agreed  to  jirovide.  This  section  does  not 
say  that  any  benefit  jirovided  under 
such  jirogram  or  jilan  that  exceiuls  the 
rights  jirovidiid  under  the  FMLA  is 
jirotected  under  the  FMLA.  Nor  do(!s  it 
say  that  the  l'’Ml.A  jirovides  a 
mechanism  for  enforcement  of  such 
benefits.  Thus,  the  Dejiartment’s 
jiosition  in  this  Final  Ride  is  the  same 
as  .set  Old  in  the  NFRM:  the  (jiialifying 
exigency  leave  jirovision  of  the  FY  2010 
NDAA  was  effective  on  October  28, 

2009;  the  military  caregiver  leave 
jirovision  to  care  for  a  covered  veteran 
will  he  effective  on  the  effective  date  of 
this  Final  Rule;  and  any  leave  to  care  for 
a  veteran  voluntarily  j)rovided  hv  an 
enqiloyer  before  the  effective  date  of 
this  Final  Ride  that  does  not  otherwise 
(jiialify  as  FMLA  leave  to  care  for  a 
family  member  with  a  serious  health 
condition  is  not  FMLA-jirotected  and 
does  not  count  against  enqiloyees' 

FMLA  entitlement. 

/i.  Anwndnu^nts  to  Hligihilitv  Ciitoiia  for 
Airlino  Fli>^ht  (^rawmonilHns  and  I'light 
Attondonts 

On  IDecemher  21. 2009.  the  AFO'fOA 
was  enactiid.  (establishing  a  sjiecial 
hours  of  .service  (iligihility  re(inirement 
for  airline  ilight  crew  enqiloxaues.  The 
AF(7r(k\  jirovides  that  an  airline  flight 
crew  enqilovee  will  me(!t  the  hours  of 
s(!rvice  eligibility  re(jnirement  if  he  or 
she  has  worked  or  been  jiaid  for  not  less 
than  ()0  jiercent  of  the  ajijilicahle  total 
monthly  guarantee  (or  its  (Ujiiivalent) 
and  has  w()rk(!(l  or  been  jiaid  for  not  less 
than  504  hours  (not  including  jiersonal 
commute  time  or  lime  sjKmt  on 
vacation,  medical,  or  sick  leave)  during 
the  jirevions  12  months.  Airline  Ilight 
crew  i!mj)loye(!s  continue  to  he  subject 
to  the  FMLA's  other  idigihility 
re(jnirements.  The  AFCTC’.A  also 
anth()riz(!d  the  Dejiartment  to  issue 
nignlations  nigarding  the  calculation  of 
FMLA  kiave  for  airline  flight  crew 
enqiloyees  as  well  as  sj)(!cial 
iHicordkeejiing  nujiiirements  for  the 
enqilovers  of  such  enijiloyeiis. 

The  AFCrrCA  is  silent  as  to  its 
effective  date.  The  D(!j)arlment 
concliukul  in  the  NFRM  that  the 
amendment  became  effective  on  the 
date  of  enactment.  December  21,  2009. 
because  the  AFC.TCA  is  (ixjilicit  about 
how  to  calculate  the  hours  of  service 
ixujinrement  for  airline  flight  crew 
emj)loye(!S.  77  1"R  8902.  Although  the 
AFCn'CA  authorizes  the  Dejiarlment  to 
jiromidgate  regulations  iHigarding  how  to 
calculate  the  FMLA  leave  entitlement 
for  airline  (light  crew  enqikmjes,  and 


sjiecial  recordfeuqiing  nujuirements, 
these  authorizations  are  jxirmissive  and 
do  not  re(jnire  the  Dcjiartnumt  to  engage 
in  rnlemaking.  TIk!  Diijiarlment  did  not 
nujiKist  comments  concerning  the 
(iffective  date  of  the  AlTH'CA  and  no 
conniKints  were  receivaul  on  the  issue. 

The  Dejiarlment's  jiosition  in  this  Final 
Ride  is  the  same  as  set  out  in  the  NFRM. 

III.  Summary  ofCfemments 

The  Dcjiartment  received 
ajijiroximately  870  comments  on  the 
NRFM;  oftho.se,  almost  90  jiercent  were 
identical  or  nearly  identical  form  letters 
from  .SllRM  members  which  addressed 
concerns  about  the  Dejiartment's 
jirojio.sed  elimination  of  the  enqiloviir's 
ability  to  utilize  different  increments  of 
FMLA  kxive  at  different  times  of  the  day 
or  shift  and  the  Diijiartment's 
consideration  of  whiither  the  jihysical 
imjiossihility  jirovision  should  he 
removed  from  the  regulations.  The 
D(!])artment  also  received  comments 
that  were  general  .statements,  and 
comments  addre.ssing  issues  that  are 
beyond  the  scojie  authority  of  the 
jirojio.sed  riignlations.  The  remaining 
comments  reflect  a  wide  variety  of 
views  jirimarily  concerning  jirojiosals  to 
inqilement  the  FY  2()1{)  NDAA  or  the 
AF(n'(k\.  Many  include  snh.stantive 
analyses  of  the  jirojiDsed  revisions. 

.Some  commenters  addriissed  both 
amendminds  and  some  addressed  other 
jirojiosed  changes  as  well.  Tlu! 
Dejiartment  has  cariifidly  considered  all 
of  the  comments,  analyses,  and 
arguments  made  for  and  again.st  the 
jiroposed  changes. 

Till!  major  comments  receiviHl  on  the 
jirojio.sed  r(!gnlatory  chang(!S  are 
.siimmarized  below,  together  with  a 
discussion  of  the  changes  that  have  heim 
made  in  the  final  regulatory  t(!xt  in 
resjion.se  to  the  comments  received.  A 
nnml)(!r  of  other  minor  editorial  changes 
have  been  made  for  consistency  in  the 
r(!gnlatory  text. 

IV.  Section-hy-Section  Analysis  of 
Proposed  (Changes  to  the  FMLA 
Regulations 

The  following  is  a  section-bv-.section 
analysis  of  the  final  revisions  to  the 
FMLA  r(!gnlati()ns.  As  (!Xj)lain(!(l.  this 
Final  Rule  revises  only  c(!rtain 
jirovisions  of  the  existing  ri!gnlation.s 
and  cr(!at(!S  certain  ninv  jirovisions, 
which  ar(!  discns.sed  below.  The 
D(!])artm(!nt  is  r(!|)nhlishing,  howiwer, 
the  (!ntirety  of  the  FMLA  ri!gnlation.s, 
including  the  nnchang(!(l  r(!gnlatory 
jirovisions  not  discussed  here. 

The  jirimary  .sections  of  the 
regulations  with  revisions  to  imjilement 
the  FY  2010  NDAA  amendments  are: 
§825.120  (Leave  because  of  a  qualifying 
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exigenev):  §825.127  (Leave  to  care  tor  a 
covered  serviceinemher  with  a  serious 
injury  or  illne.ss);  §825.3()‘) 

((iertification  for  leave;  tak.{;n  because  of 
a  (|ualifying  exigency]:  and  §825.310 
((Certification  for  leave  taken  to  care  for 
a  covered  servicemeinher  (inilitarv 
caregiver  leave)].  Less  substantive 
changes  are  made  to  §  825.122 
(D(;finitions  of  covered  serviceinemher, 
siiouse,  jiarent,  son  or  daughter,  next  of 
kin  of  a  covered  serviceinemher, 
ado])tion,  foster  care,  son  or  daughter  on 
covered  active  duty  or  call  to  i:overed 
active  duty  status,  .son  or  daughter  of  a 
covered  serviceinemher.  and  jiarent  of  a 
cover(;d  serviceinemher]  and  §825.102 
(Definitions]  to  reflect  new  definitions 
related  to  military  family  leave  (moved 
from  §825.800  in  the  current 
regulations]. 

The  sections  of  the  regulations  with 
final  revisions  to  implement  the 
AFCTCA  an;  locati;d  in  rei'ised  Snhpart 
11  newly  titled,  Sjiecial  Rules 
Aiiplicahle  to  Airline  Flight  (Crew 
Fmjiloyees.  This  reorganization  is 
intended  to  enhance  clarity  ami  utility 
of  the  r(;gulations,  and  to  prevent 
confusion  about  the  applicahilitv  of  tin; 
sjiecial  rules  for  airline  flight  crew 
emplovees  to  anv  other  tvjies  of 
laniiloyees.  Suhjiart  11  includes  the 
following  .S(;ctions:  §  825.800  (Sjiecial 
rules  for  airline  flight  crew  emjiloyees. 
general],  §825.801  (Sjiecial  rules  ior 
airline  flight  crew  emjiloyees,  hours  of 
.service  reijnirement];  §825.802  (Sjiecial 
rules  for  airline  flight  crew  emjilovees, 
calculation  of  leave];  and  §825.803 
(Sjiecial  rules  for  airline  flight  cn;w 
emjiloyees.  recordkeejiing 
reijnirements].  Additional  changes  to 
imjilement  the  AF(CT(CA  are  made  in 
§825.102  (Definitions). 

In  addition  to  changes  to  incorporate 
the  statutory  amendments,  the 
Dejiartment  also  made  changes  to  clarify 
exi.sting  regulatory  text  and  for 
consistency  with  other  statutes  and 
regulations.  Sjiecifically,  the 
Dejiartment  moved  the  definitions 
section  of  the  regulations  from  §825.800 
to  §825.102,  which  is  re.served  in  the 
current  nignlations,  and  made  c(;rtain 
sulistantive  revisions  to  the  definitions 
as  di.scnssed  later  in  this  jireamhle. 
Other  modified  sections  include 
§825.110  (Eligible  emjiloyee],  §825.205 
(Increment  of  FMLA  leave  for 
intermittent  and  reduced  .schedule 
l(;ave],  §825.500  (Recordkeejiing 
niijnireinents],  and  §825.702 
(Interaction  with  Federal  and  State  anti¬ 
discrimination  laws). 

The  Dejiartment  also  removes  the 
following  ojitional-use  forms  and 
notices  from  the  regulations’ 
Ajijiendices:  Forms  \VH-380-E 


((Certification  of  Health  (iare  Provider — 
Emjiloyee],  \VH-380-F  (Certification  of 
Health  Care  Provider — Family  Member], 
\VH-384  (C(;rtification  of  Qualifying 
Exigency  for  Military  h’amily  Liiave], 
and  \VH-385  ((Certification  for  Siirions 
Injury  or  Illness  of  Covered 
Si;rvicememlier  for  Military  Family 
Leave;]  related  to  certification:  and 
I'orms  VVH-381  (Notice  of  Eligibility 
and  Rights  Resjionsiliilities],  \VH-382 
(Designation  Notice  to  Emjiloyee  of 
FMLA  Leave],  and  Notice  to  Emjilovees 
of  Rights  under  FMLA  (WH  Publication 
1420]  related  to  notification.  The 
Dejiartment  noted  in  the  NPRM  that  the 
forms  would  continue  to  he  available  to 
the  jiuhlic  on  the  WHD  Web  site,  and 
that  the  forms  are  .separately  subject  to 
the  reijnirements  of  the  Paperwork 
Reduction  Act  of  1905  (PRA).  which 
jirovides  an  ojijiortunity  for  the  jiuhlic 
to  comment  on  the  forms  and  their 
information  collection  reijnirements 
every  three  years.  The  Dejiartment  also 
advised  that  future  sulistantive  c.hanges 
to  the  forms  wiinlil  continue  to  require 
sejiarate  and  additional  rulemaking.  77 
FR  8‘)(i3. 

The  Dejiartment  received  .several 
comments  on  this  jirojiosal.  Aon  Hewitt 
and  a  self-desc.rihed  lalior-emjiloyment 
attorney  both  sujijiorted  the 
Dejiartment’s  jirojiosal  to  remove  the 
forms  from  the  regulations.  Legal  Aid. 
the  National  Coalition  to  Protect  Family 
Leave  ((Coalition],  and  SHRM  ojijiosed 
the  jirojiosal.  Legal  Aid  .stated  that 
removing  the  forms  from  the  regulations 
would  eliminate  an  imjiortant  source  of 
information  for  emjiloyers  and 
emjiloyees.  This  commenter  aksii  slated 
that  many  jieojile  lack  access  to  the 
Internet,  and  even  for  tho.se  who  do 
have  acce.ss,  navigating  the  Internet  and 
being  certain  that  the  most  recent  form 
is  being  accessed  is  difficult.  The 
Coalition  exjiressed  concern  that  the 
PRA  jirocednres  would  not  jiroduce  the 
same  amount  of  jinblic  jiarticijiation 
and  awarene.ss  of  fnture  jirojiosed 
changes  to  the  forms.  This  commenter 
further  a.sserled  that  even  the  slightest 
changes  to  the  forms  can  result  in  a 
significant  economic  imjiact  on  an 
emjiloyer  as  systems  must  be  ujidated  to 
accommodate  the  changes.  The 
c.onnnenter  also  stated  that  the  forms  are 
a  critical  jiart  of  the  FMLA  ajijiroval 
jirocess,  and  even  the  .smallest  jirojiosed 
c.hanges  should  receive  careful 
consideration.  SHRM  commented  that 
the  notice  and  comment  jirocess  has 
contrilinted  to  the  imjirovement  of  these 
forms  over  time  and  that  it  would  be  a 
mi.stake  to  remove  the  forms  from  this 
regulatory  jirocess.  It  aksii  c.ommented 
that  removal  of  the  forms  from  the 


rulemaking  jirocess  would  he  contrary 
to  the  Administration’s  commitment  to 
transjiarency  and  ojien  government, 
notwithstanding  the  Dejiartment’s 
assertion  that  the  PRA  review  jirocess 
would  facilitate  the.se  goals. 

The  Dejiartment  has  carefully 
considered  the  concerns  raised  by  the 
commenters,  and  has  decided  to 
imjilianent  the  jirovision  as  jirojiosed. 

The  Dejiartment  understands  that,  for 
many  emjiloyers  and  emjilovees, 
comjiliance  with  the  FMLA  begins  with 
notification  and  c.ertification  of  the 
emjilovee’s  need  for  leave.  The 
Dejiartment  recognizes  that  its  ojitional- 
nse  FMLA  forms,  as  well  as  emjiloyer 
forms  requiring  the  .same  information, 
jilay  a  key  role  in  emjiloyers’ 
comjiliance  with  the  FMLA  and 
emjiloyees'  ability  to  take  FMLA- 
jirotected  leave  when  needed. 

Therefore,  the  Dejiartment  believes  it 
would  he  heljiful  to  disciKss  the 
authority  for  these  information 
collections,  hriefly  ilesc.rihe  the  PRA 
Jirocess,  and  exjilain  how  the  removal  of 
the  forms  from  the  regulations  will  and 
will  not  imjiact  the  regulated 
community. 

The  Dejiartment’s  authority  for  the 
c.ollection  of  informatiou  and  the 
required  disclosure  of  information 
under  the  FMLA  stems  from  the  statute 
and/or  the  imjilementing  regulations. 

The  authority  for  an  emjilover  requiring 
medical  certification  in  snjijiort  of  an 
emjiloyee’s  request  for  FMLA  leave  due 
to  a  serious  health  condition  and  for  the 
content  of  the  certification  are  fonnil  in 
29  H.S.C.  2(il3(a].  2r)14(c](3]  and  29 
CFR  825.1  (K)(d].  825.3().5-.3()8.  825.312. 
These  jirovisions  are  the  basis  for  Forms 
\V1  l-38()-E  and  \VH-38()-l' .  The 
authority  for  requiring  certification  in 
siqijiort  of  an  emjiloyee’s  need  for  leave 
due  to  a  qualifying  exigency  arising 
from  the  dejiloyment  of  the  emjiloyee’s 
family  member  and  the  content  of  the 
information  included  in  Form  \YH-384 
are  found  in  29  H.S.C.  2813(0  and 
§  825.309.  The  authority  for  requiring 
certification  of  a  covered 
.servicememher’s  serious  injury  or 
illness  and  the  content  of  h’orm  \VH-385 
and  new  Form  \VfI-385-V  are  found  in 
29  H.S.C.  2813(a]  and  §825.310.  The 
regulations,  §  825.300(h]-(c],  set  forth 
the  authoritv  and  information 
requirements  for  P'orin  \VH-381.  Notice 
to  I'anjilovee  of  FMLA  Eligiliilitv  and 
Rights  and  Resjionsiliility.  The  authoritv 
for  and  content  of  Form  \VH-382. 

Notice  to  Employees  of  FMLA  Leave 
Designation  is  found  in  §§  825.300(c]- 
.301  (a).  In  order  to  make  any  changes  to 
the  information  inclnded  in  these  forms, 
the  Dejiartment  must  engage  in 
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ruliMuaking  iHJcau.se  the  content  of  tlu; 
forms  is  determined  by  the  regulations. 

Under  the  I’RA  |)ro(;ess.  the  WHU 
|)ul)lishes  a  m)li(;e  in  the  Federal 
Register  notifying  the  public  that  the 
agency  is  seeking  an  (jxtension  of 
a|)])roval  from  the  t)ffic(!  of  Management 
and  Budget  (OMH)  fortlie  sul)ject 
information  collection,  and  that  tin; 
l)ej)artmenl  is  accepting  comments  for 
(iO-days  on  the  extension  of  OMB 
ai)i)roval  of  the  information  collection. 

In  this  notice.  WllD  de.scrihes  the 
information  colhulion.  the  e.stimated 
time  needed  to  comj)lete  the 
information  collection,  the  cost  of 
complying  with  the  information 
collection,  and  de.scrihes  the  changes,  if 
any.  to  the  information  collection  from 
the  previous  clearance.  Often  they  an; 
programmatic  to  the  information 
collection  requirements  or  format 
changes  to  the  instruments.  In  such 
cases  the  Agcaicy  merely  updates 
nninher  of  responses  or  re.s])ondents.  or 
n|)dating  the  cost  of  resj)onding  to 
account  for  items  such  as  wage 
increa.ses  as  reported  hv  the 
Department’s  Bureau  of  Labor  .Statistics 
or  increases  in  j)ostag(!  rates,  't  he 
Federal  Register  notice  ])rovide.s  the 
|)nl)lic  an  o])portnnitv  to  comment  on 
tho.s(!  estimates  and  make 
uicommendations  on  how  the  agency 
might  imjirove  the  information 
colhulion  in  a  way  that  would  not 
nece.ssarily  recpiire  rulemaking.  After 
tlu!  (it)  day  comment  j)eriod.  the 
l)i!j)artment  publishes  a  notice 
informing  the  public  of  its  intention  to 
submit  the  information  collection  to  the 
OMB  for  an  extension  of  a])])roval.  This 
notice  informs  the  i)uhlic  that  Ihev  have 
80  days  to  submit  comments  to  OMB  on 
the  extension  of  a])])roval.  a  brief 
description  of  the  information 
collection,  the  estimated  time  needed  to 
conijjlete  the  information  collection,  the 
cost  of  f;omplying  with  the  information 
collections,  and  de.scrihes  the  changes, 
if  any.  to  the  information  collection 
from  the  previous  clearance.  The 
Department  also  jiroviihis  OMB  with  a 
snnnnarv  of  anv  connmmts  received  in 
response  to  the  first  notice  and  of  the 
agency's  res])onse  to  tho.se  conmuaits. 
The  |)nl)lic  may  secik  additional 
information  about  the  forms  from  the 
WllD  Web  site  at  anv  time.  Information 
about  specific  information  collections  is 
also  available  at  u  u'u'.reg/n/o.go\'. 

Removal  of  the  forms  from  the 
Uignlations  will  allow  the  Dtqjartment  to 
mak(^  non-regulatory  changes  to  the 
forms  in  a  more  effective  manner  while 
still  offering  tin;  public  an  opportunitv 
to  comment  on  the  j)roposed  changes. 
For  example,  the  D(!])artment  regularly 
receives  coinjileted  medical  certification 


forms  (Forms  \VH-880-F  and  WH-3H()- 
F)  from  health  care  providers  even 
though  res])ondents  an;  instructed  not  to 
send  the  form  to  the  Dcipartment  of 
Labor.  This  results  in  the  (miployee's 
FMLA  leave  being  delayed  because  the 
employer  has  not  receixMul  the  medical 
certification  .sup|)orling  the  (Jinployee's 
ikmkI  for  leav(!.  Through  the  FRA  notice 
and  nu’iew  j)roce.ss.  the  D(!])artment 
could  modify  tin;  instructions  for  health 
care  providers  in  .Section  III  of  the  form 
to  include  an  instruction  not  to  .s(!nd  the 
forms  to  the  Dt;partment.  This  ty])e  of 
change  would  not  reciuire  a  regulatory 
change  hut  would  enhance!  the  n.sahility 
of  the  form  and  employers’  com|)liance 
(if  forts. 

As  discussed,  even  with  removal  of 
the  forms  from  the  regidations.  the 
information  colhiction  requireiinents 
underlying  the  FMLA  forms  continue  to 
he  suhj(!ct  to  both  the  rulemaking 
process  and  the  FRA  ])roc(!ss.  The 
FMLA  uignlations  determine  what 
substantive  information  is  colhicted  on 
the  forms  and  the  FRA  process  nujuircis 
that  any  Federal  govianment 
information  colhiction  he  aj)proved  by 
OMB  and  ui-authorizcid  evciiy  thnui 
vears.  Removing  the  forms  from  the 
nigulations  givcis  the  13(!])artmenl  the 
ability  to  maintain  oiui  version  of  the 
FMl.A  forms,  tluirehy  hissening  the 
confusion  among  (iinidovecis  and 
em])loyers  currently  riisulting  from  the 
(ixistence  of  multi ])le  versions  of  the 
forms.  The  forms  will  contiiuK!  to  Ixi 
available  on  the  WUD  Wtih  site,  and  for 
thos(i  individuals  who  lack  Internet 
accciss.  forms  may  b(i  ohtaiiuid  from 
their  local  WllD  district  office  and.  in 
SOUK!  ca.ses,  from  their  employer. 
Removal  of  the  forms  from  the 
r(igulations  do(is  not  alter  the 
Department’s  hiilief  that  the  forms 
facilitate  emjjloyer  and  einploviie 
compliance  with  their  nispcictive 
obligations  umhir  the  FMLA.  Enqdoyers 
aui  juirmitted  to  u.se  forms  other  than 
thos(i  issiuid  by  the  Departimiiit  so  long 
as  they  do  not  riuinire  information 
hevond  that  spcicified  in  the  nigulations. 
.See  2‘)  CFR  «25.8()(i,  82.5.805),  825.810. 
However,  if  an  enqiloyiie  provid(is 
sidficient  ccirtification  regardhi.ss  of 
format,  no  additional  information  mav 
h(!  nitpui.sted. 

In  rcisponse  to  .SIlRM’s  comment 
nigarding  trans|)ar(!ncy  and  ((ixiii 
government  and  the  (Coalition’s  conc(irn 
that  tlu!  D(!partm(int  dotis  not  ])ul)liciz(! 
the  FRA  proc(i.ss  in  the  sanui  manner 
that  it  puhliciziis  propo.scid  changcis  to 
the  nigulations.  the  Diipartment  helicivcis 
that  the  I^RA  process  is  open, 
trans])an!nt,  and  well-publicized; 
howevcir  the  Department  will  take  into 
considciration  additional  sttips  to  alert 


tlu!  rcigulated  community  that  the  FMLA 
forms  are  undergoing  the  FRA  procci.ss. 
Additionally,  as  statcid  previously,  any 
chang(is  to  the  information  colhiction 
n!(|uir(!ments  uiuhii  lying  the  forms 
woidd  still  r(!(|uin!  full  notic(i  and 
comnniiit  through  the  rulemaking 
proc(!ss.  (Chang(!S  to  the  forms  would 
.still  nupiire  fidl  notice!  and  comment 
under  the  FRA  jirocciss. 

In  tlu!  Final  Rule,  as  jiroposed,  tin! 
D(!])artment  mak(i.s  various  minor 
chang(!s  or  cornictions  to  the  forms  and 
nignlations.  .Speicifically.  the 
Department  makes  small  modifications 
to  the  FMl.A  forms,  and  creates  a  new 
form  for  certification  of  a  serious  injury 
or  illness  of  a  covenid  veteran,  to  nifbict 
the  FY  2010  NDAA  amendments  and 
the  AFCCTCA.  which  are  discussed  in 
the  s(iction-by-s(iction  analysis.  In 
addition,  minor  edits  to  more  accurately 
refl(ict  the  new  military  family  leave  and 
airline  flight  crew  em])loyee  eligibility 
])rovi.sion.s  or  to  delete  niferenccis  to 
Ap])(!ndice.s  for  ])rototy])e  forms  or 
notices  an!  made  at:  825.100. 

825.101. 825.107.  825.112.  825.200. 
825.218,  825.800,  825.802.  825.808,  and 
825.800.  (Cros.s-referenc(!S  to  the  spcicial 
ruhis  applicable  only  to  airline  flight 
cniw  (iiniiloyees  ami  their  enqiloyers  in 
reviscid  .Snhpart  11  are  inclmhid  in 
t?(?825.102.  825.110.  825.120,  825.121, 
825.200.  825.205.  825.800,  and  825.702. 
(Cross-niferences  to  the  definitions 
,s(!ction,  which  the  D(!partment  mov(!S. 
as  in'oposed,  to  ^825.102,  are  updated 
throughout  the  riigidations.  The 
Department  also  corriicts  inadvertent 
drafting  errors  that  were  made  in  the 
2008  Final  Rule,  including  cornicting 
the  cros.s-rehirences  in  §  825.200(f)  and 
(g)  and  inserting  the  word  “spouse”  in 
the  first  lines  of  §  825.202(h)  and  (h)(1). 
Furthermore,  the  De])artment  includes 
the  word  “the”  in  the  statutory  phrase 
“in  line  of  duty”  where  used  in  the 
nigulations  and  u])dates  the  URL  for  the 
WUD  Weil)  site  in  825.800,  825. 80(), 

and  825.805)  to  link  viewers  dinictly  to 
the  WUD  sit(i.  The.se  minor  (iditorial 
changes  are  not  addressed  in  the 
.s(iction-hv-s(!ction  analysis. 

A.  lU^visinns  To  Implonwnt  the  FY  2010 
\U1AA  Amendments 

1.  S(i(:tion  825.122  Definitions  of 
(CoveiHid  S(!rvic(!memh(!r  .Spouse,  Faniiit. 
.Son  or  Daughter,  Next  of  Kin  of  a 
(Covereid  .Servicememheir.  Adojition. 
Foster  (Care,  .Son  or  Daughter  on  (Covtireid 
Active  Duty  or  (Call  or  Order  to  (Covcinid 
Active  Duty  Status,  son  or  Daughter  of 
a  (Coviii  eid  .Servicememher,  and  Farent  of 
a  (Coveiixid  .Servicememher 

The  De])artment  propo.sed  to  add  a 
def  inition  of  covered  servicememhiir  as 
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a  new  paragraph  (a)  in  this  section  and 
to  modify  the  definition  in  the  ciirrtmt 
regulations  to  reflect  the  addition  of 
covered  v(;terans  as  covered 
servicememhers  under  the  FY  2010 
NDA/X,  and  to  riulesignate  the 
paragra})hs  that  follow.  The  Departiuent 
al.so  proposed  to  change  tlie  term  active 
duty  lo  c;overed  active  duty  in  each 
])lace  it  apjjears  in  holli  tin:  title  of  this 
section  and  in  curr(;ut  ])aragra])h  (g). 
and  to  update  the  reference  in  this 
paragraph  lo  ])ro])osed  825.1 2(i(a)(5). 

'I’he  Department  received  several 
comments  on  tlie  ])ro])osed  tlefinition  of 
rov(^r(‘(J  s(u’vicf!iiuiinl)(^r,  all  of  which  are 
discussed  below  in  conjunction  with 
§825.127(1)1(2).  For  the  rea.sons  stated  in 
the  discussion  of  §825.127(1)1(2),  the 
Final  Rule  modifies  the  definition  of 
covai'fid  s(u  vi(:(^n}e;nih(;r  in  §  825.1 22  in 
the  same  manner  that  it  modifies 
§825.127(1)1(2),  and  makes  additional 
minor  word  changes  to  mirror  the 
language  used  in  §  825.1 27(h)(2). 

No  comments  were  received  on  the 
other  proposed  changes  to  this  section. 
The  I’Miial  Rule  ado])ts  the.se  pro])osals 
without  modification,  and  updates 
cro.ss-references  throughout  the 
regulations  to  the  definitions  in  this 
.section  that  have  been  redesignated. 

2.  Section  825.128  Leave  because  of  a 
Qualifying  Exigency 

.Section  §825.128  sets  forth  the 
regulation  allowing  an  eligible 
employee  whose  s])ouse.  parent,  son,  or 
daughter  is  c)n  active  duty  or  has  been 
notified  of  an  impending  call  or  order  to 
active  duty  lo  take  FMLA  leave  for  a 
qualifying  exigency  arising  out  of  that 
active  duty  or  call  to  active  duty.  The 
FY  2008  NDAA  defined  active  duty  as 
a  call  or  order  to  active  tluty  under  a 
provision  of  law  referred  to  in  10  II..S.C. 
101(a)(13)(B).  Public  Law  110-181; 

§  585(a).  The  provisions  referred  to  in  10 
l)..S.C.  101(a)(13)(B)  are  limited  to  duty 
by  members  of  the  Reserve  comj)onent.s, 
the  National  Guard,  and  certain  retired 
members  of  the  Regular  Armed  Fore:e.s 
and  retired  Reserve.  The  F'Y  2008  NDAA 
thus  limited  the  availahilitv  of 
(jualifying  exigenc:y  leave  to  family 
members  of  members  of  the  National 
Guard  and  Reserve  comj)onent.s.  73  FR 
87054-55. 

The  l’’Y  2010  NDAA  further  amended 
the  FMLA  to  permit  an  eligible 
emj)loyee  to  take  FMLA  leave  for  any 
(lualifying  exigency  arising  out  of  the 
fact  that  the  employee’s  s])ou.se,  son, 
daughter,  or  ])arent  is  on  covereil  active 
duty,  or  has  been  notified  of  an 
im])ending  call  or  order  to  covered 
active  duty  in  the  Armed  Forces.  Public 
Law  111-84,  §  .585(a)(1);  .see  29  IJ.S.G. 
2811(14)(A).  2812(a)(1)(E).  The  FY  2010 


NDAA  defined  covered  active  duty  to 
include  duty  by  uiemhers  of  the  Regular 
Armed  Forces  during  dei)loyment  to  a 
foreign  country,  and  duty  by  members 
of  the  Re.serve  components  during 
deployment  to  a  foreign  country  under 
a  call  or  order  lo  active  duty  uuder  a 
])rovi.sion  of  law  referred  to  in  section 
101(a)(13)(B)  of  title  10,  United  .States 
(iode.  20  U..S.('..  2811(14).  Thus,  the  FY 
2010  NDAA  expanded  the  availability  of 
(pialifying  exigency  leave  to  include 
family  members  of  the  Regular  Armed 
Forces  during  a  foreign  deployment,  and 
added  a  foreign  deployment 
reciuirement  to  the  type  of  call  or  order 
to  active  duty  required  for  the  Reserve 
comj)onent.s  of  the  Armed  Forces. 

The  Department  ])ropo.sed  to  reverse 
the  order  in  which  the  two  parts  of  this 
section  apj)ear,  so  that  proposed 
l)aragraph  (a)  addressed  an  emj)loyee’s 
entitlement  to  (|ualifving  exigency  leave 
and  proposed  paragraph  (h)  identified 
the  specific  circumstances  under  which 
(pialifying  exigency  leave  may  be  taken. 
'I'he  Department  also  ])ropo.sed  to 
substitute  covered  active  dutv  for  active 
duty  in  ])aragraph  (a)  (as  well  as 
throughout  the  regulations  wherever  the 
term  aj)j)eared)  to  incor])orate  the  l-'Y 
2010  NDAA  statutory  language. 
Additionally,  because  the  term  covered 
military  member  was  associated  with 
the  re.strictive  nature  of  (pialifying 
exigency  leave  under  the  FY  2008 
NDAA,  y.e.,  the  limitation  of  such  leave 
to  family  members  of  Reserve 
comjionent  members  only,  the 
Department  proposed  to  delete 
references  to  a  covered  military  member 
and  instead  use  the  term  member  or 
military  member  to  refer  to  all  military 
members  on  covered  active  dutv  as 
defined  by  the  statute. 

In  accordance  with  the  FY  2010 
NDAA,  the  Department  proposed  to 
delete  the  statement  in  current 
§  825.1 28(l))(i)  that  family  members  of 
members  of  the  Regular  Armed  h’orces 
are  not  entitled  to  (pialifying  exigency 
leave.  The  Department  jiropo.sed  in 
])aragraph  (a)  to  .state  than  an  eligible 
employee  may  take  FMLA  leave  for  a 
(pialifying  exigency  while  the 
employee’s  spouse,  son,  daughter,  or 
jiarent  is  on  covered  active  duty  or  call 
to  covered  active  duty  status.  The 
Department  jirojiosed  in  §  825.128(a)(1) 
to  define  covtuvd  (ictivt^  didv  or  roll  lo 
covrivd  ortivr  didv  stotos  for  a  member 
of  the  Regular  Armed  Forces  as  “duty 
under  a  call  or  order  to  active  duty  (or 
notification  of  an  impending  call  or 
order  to  covered  active  duty)  during  the 
deployment  of  the  member  with  the 
Armed  Forces  to  a  foreign  country."  and 
to  .stale  that  the  active  duty  orders  will 
generally  specify  if  the  member’s 


deployment  is  to  a  foreign  countrv.  The 
Dej)artment  jiroposed  in  §  825.128(a)(2) 
to  define  covrrrd  ortivr  dutv  or  roll  to 
rovrrrd  ortivr  dotv  stotos  for  a  member 
of  the  Re.serve  components  as  “duty 
under  a  call  or  order  to  active  duty  (or 
notification  of  an  impending  call  or 
order  to  active  duty)  during  the 
deployment  of  the  member  witb  tbe 
Armed  Forces  to  a  foreign  countrv 
under  a  Federal  call  or  order  to  active 
duty  in  support  of  a  contingency 
operation”  pursuant  to  tbe  j)r()visi()n.s  of 
law  referred  to  in  10  IJ..S.C]. 

101(a)(13)(B).  The  Department  al.so 
proposed  to  use  the  word  Federal  in 
pr()])ose(l  §  825.128(a)(2)  in  describing 
the  covered  calls  or  orders  to  active  dutv 
in  order  to  make  clear  that  only  Federal 
calls  to  duty  will  meet  the  definition  of 
covered  active  duty.  The  Department 
pr()p().sed  to  move  to  §  825.128(a)(2)(i) 
the  list  of  the  specific  Re.serx'e 
components  in  current 
§  825.128(b)(2)(i).  The  De])artment 
propo.sed  to  move  to  §  825.128(a)(2)(ii) 
the  .statement  in  current  §825.1 28(b)(3) 
that  the  active  duty  orders  of  a  member 
of  the  Reserve  components  will 
generally  sj)e(:ify  if  the  covered  active 
duty  miiitary  member  is  serving  in 
.siq)p()rl  of  a  contingency  operation  by 
citing  the  relevant  section  of  Title  10  of 
the  United  .States  Gode  and/or  bv 
reference  to  the  specific  name  of  the 
contingency  operation,  and  lo  state  al.so 
in  §  825.1 28(a)(2)(ii)  that  the  active  duty 
orders  will  generally  specify  that  the 
deployment  is  to  a  foreign  countrv.  The 
Department  proj)().se(l  in  §825.1 28(a)(3) 
to  define  d(^ploymrnt  of  the  member 
with  the  Armed  Forces  to  a  foreign 
countrv  as  deployment  to  areas  outside 
of  the  United  States,  the  District  of 
Golumbia.  or  any  Territory  or 
possession  of  the  United  States, 
including  deployment  in  international 
waters.  As  discussed  in  the  NPRM,  this 
definition  was  consistent  with  the 
Department’s  understanding  of  the  term 
deployment  ba.sed  on  consultations  with 
the  DOD.  77  FR  8985.  The  De])artment 
al.so  .sought  comment  on  the  tvpes  of 
duty  assignments  for  members  of  tbe 
Navy  and  Goast  Guard  that  would 
.satisfy  the  definition  of  drplovnirnt. 

'I’he  Department  propo.sed  to  move  to 
§  825.128(a)(4)  the  provision  .sj)ecifying 
that  covered  deplovments  are  limited  to 
Federal  calls  to  active  duty,  which  is  in 
current  §  825.1 28(h)(2)(ii).  Finally,  the 
Department  propo.sed  to  move  the 
definition  of  son  or  dooglUrr  on  ortivr 
dotv  or  r(dl  lo  ortivr  dotv  stotos  to 
§  825.128(a)(5)  from  current 
§  825.128(b)(1). 

No  comments  were  received  on  the 
])ropo.sed  changes  regarding  the 
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nuH-ganization  of  the  section,  or  the 
changes  in  j)ro|)osed  paragrajjh  (a) 
nigarding  the  u.se  of  the  term  covered 
active  dutv  rather  tlian  active  duty  or 
the  u.se  of  the  term  military  memher  or 
meml)er  rather  than  covered  military 
memher.  Therefore,  the  Final  Rule 
adopts  these  changes  as  propo.sed. 

.Several  commenters  sugge.sted 
additional  language  changes  for 
paragrajih  (a)  of  this  section.  Two 
commenters.  the  National  Parlnershij) 
for  Women  and  Families  (Partnership) 
and  the  North  (Carolina  )uslice  ('.enter, 
suggested  that  the  term  tiualifying 
exigency  may  he  confusing  to  military 
families  and  that  the  Department  should 
j)rovi(le  a  general  explanation  of  what  is 
meant  by  this  term.  NKLA  commented 
that  the  definition  of  c;overe(l  active 
dutv  or  call  to  covered  active  dutv  status 
is  confusing  because  it  .seems  to  indicate 
that  an  impending  call  or  order  to  active 
duty  must  occur  during  deployment  to 
a  foreign  countrv.  NELA  sugge.sted  that 
the  Department  remove  the  phrase  call 
or  order  to  acti\'e  duty  from  proposcul 
45  82.5.12(i(«0(  l)  defining  the  term  for 
members  of  the  Regular  Arimul  Forces, 
noting  that  29  1J..S.('.  2()11(14){A)  does 
not  use  the  |)hra.se.  NEI..\  further 
suggested  that  the  Department  include  a 
definition  of  the  Armed  Forces  in  this 
.sul)])aragra])h  rather  than  using  tin;  term 
Regidar  Armed  Fort:es.  NELA  al.so 
commented  that  the  u.se  of  the  term 
contingency  operation  in  the  propo.sed 
n;gulation  at  82.5.1 2(>(a)(2).  discu.ssing 
covered  active  dutv.  is  confusing  and 
unnecessary  in  light  of  the  fact  that 
(Congress  deleted  this  term  in  the  FY 
2010  NDAA.  This  commenter  sugge.sttid 
that,  becau.se  each  of  the  listed  military 
duties  in  10  101(a)(i;i)  is  a  tvpe 

of  contingency  operation,  there  is  no 
reason  to  include  the  phrase  in  the  final 
regulations.  In  contrast.  SHRM 
commented  that  the  inclusion  of  tin; 
language  that  the  call  or  order  to  active 
duty  must  hi;  in  supjjort  of  a 
contingency  operation  will  helj)  clarifv 
this  entitlement.  The  (’.oalition 
commented  that  the  inclusion  of  the 
word  Federal  in  §  825.1 2(i(a)(2)  adds 
clarity  ami  the  reference  to  Title  10  of 
the  United  States  (iode  in  subparagraph 
(2)  is  ap|)ropriate.  hut  that  this 
sul)paragra])h  should  provide  explicit 
definitions  or  descriptions  of  the 
different  types  of  active  duty  umhir  the; 
various  statutes  listed  in  Title  10 
Ixicause  most  employers  are  not  familiar 
with  these  .statutory  nderences. 

The  Partnershij)  and  the  North 
Uarolina  justice  (ienter  sujjported  the 
De|)artment’s  proposed  definition  of 
deployment  to  a  foreign  countrv  in 
j)roposed  §  825.1 2(j(a)(3)  to  include 
international  waters  as  consi.stent  with 


congressional  intent.  The  Military 
Officers  A.ssociation  of  America  also 
.su])ported  the  inclusion  of  international 
waters  in  this  definition,  hut  suggested 
that  the  Department  “encourage 
expansion  of  the  law"  to  inchuh;  familv 
inemhtM  s  of  sm  viccMnemhers  assigned 
overseas  to  remote  areas  and  to 
servicejnemhers  of  all  tin;  uniforimid 
.services,  including  the  National  Oceanic 
and  Atmospheric  Administration 
(NOAA)  and  tin;  U.S.  Public  Health 
Service  (Commissioned  (Corps. 

The  Department  has  candidly 
considered  all  of  the  comments 
regarding  the  projio.sed  changes  to 
§825.128  and  has  adopted  paragra})h  (a) 
as  pro])o.sed  with  a  slight  modification. 
The  Department  removes  from  the 
pro])osed  definition  of  coi'cred  uctivf^ 
duty  or  cull  to  covered  active  dutv  status 
in  the  Final  Ride  the  jihrase  “under  a 
call  or  order  to  active  dutv  (or 
notification  of  an  im]Hinding  call  or 
order  to  active  duty)"  and  inserts  into 
the  regulatory  text  preceding  the 
definition  the  ])hrase  “(or  has  been 
notified  of  an  impending  call  or  order  to 
covered  active  dutv)".  The  revi.sed  text 
is  not  intended  to  change  the  meaning 
of  §  825.12()(a),  under  which  an  eligihli; 
emjiloyee  may  take  iiualifying  exigency 
leave  if  that  emplovee’s  spouse,  son. 
(laughter,  or  ])arent  is  on  covered  active 
duty  or  call  to  covered  active  dutv  status 
or  has  been  notified  of  an  imjiending 
call  or  order  to  coveriul  active  duty,  hut 
instead  to  iirovide  clarity  and  more 
closely  track  the  statutory  language  of 
the  FY  2010  NDAA.  With  regard  to 
commenters’  request  that  the 
Dejiartment  provide  a  definition  for  the 
term  ipialifying  exigenev,  the 
Department  notes  that  the  2008  Final 
Rule  defined  qualifying  exigency  by 
providing  clearly  defined  reasons  for 
which  an  eligible  enqiloyee  can  take 
leave  because  of  a  (]ualifying  exigenev. 

73  FR  07057.  Thus,  the  projiosed  rule 
jirovided.  just  as  the  2008  Final  Rule 
did,  eight  distinct  categories  that  the 
Dejiartment  has  determined  to  be 
(jualifying  exigencies  that  imtitle  eligible 
family  members  to  T'MLA  leave.  The 
Department  does  not  believe  that  any 
additional  explanation  of  the  term 
(|ualifying  exigency  is  neces.sary.  In 
response  to  the  comment  concerning 
whether  the  phrase  covered  active  dutv 
or  call  to  covered  active  dutv  limits 
{|ualifving  exigency  leave  to  the  piiriod 
during  the  militarv  memher’s 
deployment,  the  Department  notes  that 
eligible  emjilovees  who  an;  familv 
members  of  military  members  of  the 
Armed  Forces  are  entitled  to  qualifving 
exigency  leave  after  notification  of  an 
impending  deployment,  during  the 


dejiloyment,  and  jiost-deployment.  As 
ex])lained  in  the  NPRM,  the  Diqiartment 
does  not  hidieve  that  the  FY  2010  NDAA 
altered  the  applicability  of  qualifying 
exigency  leave  to  the  limited  category  of 
])o.st-dej)loyment  activities,  the  niied  for 
which  immediately  and  foreseeahly 
ari.se  from  the  military  member's 
covered  active  dutv.  In  response  to  the 
reipiest  to  define  Armed  Forces,  the 
De])artment  believes  that  the  public  has 
a  common  understanding  of  the  Armed 
Forces,  and  that  further  definition  is  not 
nece.ssary. 

In  response  to  the  comments 
regarding  the  continued  use  of  the  term 
contingency  operation  in  the  defiidtion 
of  covered  active  duty  for  military 
members  of  the  Re.serve  components, 
the  Department  declines  to  modify  the 
language  in  §  825.120(a)(2)  as  suggestiul 
in  light  of  the  complexity  of  the 
different  designations  for  types  of  duties 
and  dejiloyments  within  the  militarv. 

The  Department  maintains  its  view,  as 
explained  in  the  NPRM,  that  because 
(Congress  retained  the  reference  to  20 
l)..S.(:.  1()1(a)(i:i)(13)  in  the  FY  2010 
NDAA.  and  20  U.S.fL  101(a)(i:i)(B) 
defines  contingency  oiierations,  this 
riderence  continuiis  to  reipnre  that 
members  of  the  Re.serve  components  he 
called  to  dutv  in  support  of  a 
contingency  o])eralion  in  order  for  their 
family  members  to  be  entitled  to 
Iiualifying  exigency  leave.  77  FR  8005. 

In  re.s])on.se  to  the  r(!que.st  to  provide 
descriptions  of  the  different  types  of 
active  dutv  under  the  statutes  listed  in 
Title  10.  tile  De])artment  notes  that 
proposed  §  825.1 20(a)(2)  jirovided,  just 
as  current  §  825.1 20(h)(2)  does,  brief 
descriptions  of  the  types  of  active  dutv 
to  winch  each  of  the  referenced  .statutes 
refers  in  addition  to  citing  the  statutes 
referenced  in  10  ll.S.C.  101(a)(13)(B). 
The  De])artment  believes  that  the.se 
descriptions  are  sufficient  for  employers 
and  enqilovees  to  ascertain  the  types  of 
dejdoyments  for  which  members  of  the 
National  Guard  and  Reserve 
components  may  he  diiploved  which 
would  entitle  an  eligihli;  family  member 
to  take  qualifying  exigency  leave. 

In  ri!si)onse  to  the  Military  Officers 
A.ssociation  of  America’s  comment 
suggesting  ex])ansion  of  the  law  to 
.servicememhers  a.ssigned  overseas,  the 
Diqiartment  notes  that  military  members 
of  the  Regular  Armed  Forces  who  are 
a.ssigned  over.seas  to  remote  areas  may 
he  considered  on  covered  active  duty  if 
they  are  called  or  ordered  to  active  duty 
under  a  de])lovment  and  the  remote  area 
to  which  they  are  de]dove(l  is  an  area 
outside  of  the  llidted  States,  the  District 
of  (iohunhia,  or  any  Territory  or 
IKissession  of  the  United  States, 
including  international  waters.  The 
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same  is  true  of  military  meml)ers  of  the 
National  Guard  and  Reserve 
components  as  long  as  their  foreign 
deployment  is  in  support  of  a 
contingency  o])eration  njlerenced  in 
82.5.1 2()(a)(2).  As  to  the  inclusion  of 
servicememhers  of  all  the  uniformed 
services  nderenced  hy  the  Military 
()ffic(!rs  Association  of  Aimaica.  tlu; 
D(!partment  notes  that  the  definition  of 
cov(;re{l  active  duty  in  the  FY  2010 
NDAA  specifically  refers  to  the  Armed 
Forces  for  memhers  of  both  the  Regular 
Arnuul  Forces  and  the  National  Guard 
and  Reserve  components.  .See  2t)  II..S.G. 
2011  (14).  “lAIrmed  lF|orces"  is  defined 
in  10  II..S.(].  101(a)(4)  as  the  “Army, 
Navy,  Air  Force.  Marine  (iorps,  and 
Goast  Guard.”  While  the  NGAA 
Gommissioned  Gorj)s  and  the  II. .S. 

Fuhlic  Health  Service  Gommissioned 
Gorps  are,  part  of  the  uniformed  services 
as  defined  in  10  II..S.G.  101(a)(5),  thev 
are  explicitly  not  j)art  of  the  Armed 
Forces  as  defined  in  10  IJ..S.G.  101(a)(4) 
and  the  Department  lacks  the  authority 
to  exjjand  coverage  for  (pialifying 
(!xigency  leave  as  re(]U(!sted.  Thenifore. 
the  Department  adopts  paragra])h  (a)  as 
inopo.sed  in  the  Final  Rule  without 
modification. 

Gurrent  825.120(a)  sets  forth  the  list 
of  reasons  for  which  an  eligible 
employee;  may  take  (lualifying  exigency 
leave.  The  current  (lualifving  exigency 
leave  categories  are:  (1)  Shorl-notia! 
d(iplovni(‘iit.  (2)  militarv  cvinits  and 
ndatad  activitias,  (3)  childcaiv  and 
school  activilios.  (4)  financial  and  Icgcd 
arran^cincnls,  (5)  coiins(ding,  (0)  rest 
and  rccn})cration,  (7)  post-dcplovmcnt 
activities,  and  (8)  additional  activities. 
The  Department  projiosed  to  move  this 
li.st  to  §825.120(1))  without  changing  the 
subparagraph  numbers  that  correspond 
to  categories  of  (jualifving  exigencies. 

Proposed  §  825.1 20(h)(1)  tracked 
current  §  825.120(a)(1).  which  sets  forth 
the  recpiirements  for  short-notice 
deployment  (pialifying  exigency  leave. 

In  addition  to  redesignating  this 
suh])aragra])h  from  (a)(1)  to  (l))(l),  the 
])ro])o.sal  inserted  the  term  “covered 
active  duty”  and  deleted  the  reference 
to  contingency  operations  from  this 
.section.  However,  the  Department 
nupiested  comment  on  wheth(;r  the 
current  .seven-calendar-day  period  for 
short-notice  depiovment  cpialifving 
exigency  leave  remained  aj)j)ropriate. 
The  Department  received  a  few 
comments  on  this  issue.  The  Goal  it  ion 
commented  that,  based  on  feedback 
from  its  memhers.  the  current  .seven-day 
])eriod  remains  ajiprojiriate.  and.  along 
with  .SHRM,  urged  the  Dejiartment  not 
to  make  any  changes  to  this  section. 
World  at  Work  conducted  a  survey  (to 
which  it  received  94  responses)  on 


i.ssues  rai.sed  in  the  NPRM,  and  found 
that  the  majority  of  recpiests  for  short- 
notice  deployment  (pialifying  exigency 
leave  have  not  been  for  amounts  of  time 
beyond  the  current  allotment.  In 
contrast,  the  National  As.sociation  of 
Letter  Garriers  (the  Letter  Garriiirs) 
suggested  the  period  he  (ixpanded  to  15 
days,  stating  its  members  have  found 
that  seven  days  is  often  inadeipiate  for 
(l(;aling  with  all  of  the  arrangements  and 
adjustments  that  familv  memhers  must 
make  when  faced  with  short-notice 
deployment.  Twiga,  an  organization  that 
advocates  for  workplace  flexibility,  also 
suggested  an  ex|)ansi()n  to  15  (lavs, 
as.serting  that  some  military  memhers 
face  difficulties  in  securing  alternative 
childcare  arrangements  within  a  seven- 
day  period. 

The  Department  acknowledges  the 
concern  that  .seven  days  may  he 
inade(piate  to  address  all  issues  arising 
from  the  short-notice  (le])loyment  of  a 
militarv  member.  After  this  seven-day- 
period.  however,  the  employee  remains 
entitled  to  (pialifying  exigency'  l(;ave  for 
any  of  the  other  enumerated  exigencies 
set  forth  in  this  section.  For  example,  an 
(iligihle  em])loyee  would  he  able  to  take 
leave  pursuant  to  §  825.1 2()(h)(3)  to 
address  childcare  arrangement  i.ssues 
arising  from  the  military  memher’s 
deployment  suhseipient  to  the  seven- 
day  short-notice  |)eri()(I.  Likewise,  the 
emjiloyee  is  entitled,  pursuant  to 
current  §  825.1 2(i(a)(8),  to  job-protected 
leave  to  address  events  arising  out  of  the 
military  member's  deiiloyment  that  are 
not  included  in  the  list  of  (pialifving 
exigencies  jirovided  that  the  employer 
and  einjiloyee  agree  that  such  leave 
shall  (pialify  as  an  exigency,  and  agree 
to  both  the  timing  and  duration  of  such 
leave.  Accordingly,  the  F'inal  Rule 
adopts  the  redesignation  of 
§  825.1 2()(a)(l)  to  §825.1 28(h)(1)  as 
jn  oposed  and  retains  the  seven-day 
period  for  short-notice  depiovment 
(pialifying  exigency  leave. 

Proposed  §  825.1 28(h)(3),  childcare 
and  school  activities,  tracked  current 
§825.1 28(a)(3),  which  allows  eligible 
employees  to  take  (pialifying  exigency' 
leave  to  arrange  childcare  or  attend 
certain  school  activities  fora  militarv 
memher’s  son  or  daughter.  In  addition 
to  redesignating  this  paragraph  from 
(a)(3)  to  (1))(3),  the  Department  jiropo.sed 
to  delete  repetitive  text  throughout  this 
])aragraph  identifying  the  relationship 
lietyveen  the  chihl  and  the  military 
member.  Propo.sed  §  825.1 28(1))(3)  stat(;d 
that,  for  ]nir]K).se.s  of  the  childcare  and 
school  activities  leave  listed  in 
§  825.1 28(h)(3)(i)  through  (iv),  the  child 
must  he  “the  military  member’s 
biological,  adopted,  or  fo.ster  child, 
stejichild,  legal  yvard.  or  child  for  yvhom 


the  militarv  memher  .stands  in  loco 
|)arenti.s.  yvho  is  either  under  18  years  of 
age  or  18  years  of  age  or  older  and 
incapable  of  self-care  because  of  a 
mental  or  ])hy.si(;al  disability  at  the  time 
that  FMLA  leave  is  to  commence”,  and 
also  added  language  to  clarifv  that,  as 
yvith  cdl  instances  of  (pialifying  exigency 
leay'e.  the  military  memher  must  !«;  the 
spouse,  son.  daughter,  or  parent  of  the 
(imployee  re(pie.sting  leave.  As  stated  in 
the  NPRM,  the  Department  believes  this 
clarifying  language  is  necessary  because 
of  this  section's  uni(]ue  relationship 
re(piirement.s.  77  FR  8988.  While  the 
military  memher  must  he  the  sjiouse, 
parent,  or  son  or  daughter  of  the  eligible 
emj)loyee.  the  child  for  yvhom  chihlcare 
leave  is  sought  need  not  he  a  child  of 
the  employee  re(pie.sting  leave. 

.Several  coinmenters  addressed  the 
clarifying  language  in  jirojiosed 
§  825.128(h)(3)  yvith  respect  to  childcare 
and  school  activities  (pialifying 
exigency  leave.  Legal  Aid  commended 
the  Department  for  including  such 
language.  In  contrast,  an  individual 
commenter  did  not  .support  granting 
leave  to  military  members'  families  to 
take  leave  for  .school  activities  yvhen 
non-mi litarv  yvorking  parents  do  not 
receive  this  benefit.  .Several 
coinmenters.  including  the  Family 
Fipiality  Gouncil.  North  Garolina  justice 
('.enter,  the  Partnership,  and  Tyviga. 
urged  the  Dejiartment  to  ex})licitly  note 
that  all  FMLA  regulations  are 
interpreted  to  include  the  children  of 
persons  standing  in  loco  jiarentis  to 
those  children.  Tyviga  riicommended  the 
Department  strike  the  re(piirement  that 
the  military  iiKimher  must  he  the 
.s])ouse.  son.  daughter,  or  parent  of  the 
employee  taking  (pialifying  exigency 
leay'e  and  instead  simply  reypiire  that 
the  emj)loyee  he  the  parent  of.  or  stand 
in  loco  parentis  to,  the  militarv 
memher’s  child  for  this  category  of 
(jualifving  exigency  leave.  The 
Partnershij).  Tyviga.  and  the  Family 
E(piality'  Gouncil  noted  that  the  Wage 
and  Hour  Administrator’s  lnterj)retation 
No.  201 0-3,  issued  on  june  22.  2010, 
stated  that  in  loco  jiarentis  under  the 
FMLA  includ(;.s  all  jier.sons  yvith  day-to- 
day  re.s|)()n.sihility'  to  care  for  or 
financially  sujijiort  a  child.  F'or  the.se 
rea.sons,  Tyviga  sugge.sted  that  the 
definition  of  yvho  may  take  (jualifving 
exigency  leave  should  he  flexible 
(inough  to  account  for  relationshijis 
beyond  the  nuclear  family. 

A  numher  of  coinmenters,  including 
.Senators  Harkin  and  Murray,  and  the 
Partnershij),  sugge.sted  adding  a  neyv 
(jualifying  exigency  leave  category  to 
address  i.ssues  regarding  educational 
and  related  services  fora  child  yvith  a 
disability'  under  the  Individuals  yvith 
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Disabilities  Fdueation  Act  (IDEA)  or 
.section  .504  of  the  Rehabilitation  Act  of 
1073.  including  attending  meetings 
about  eligibility,  placement,  and 
servic(!s.  or  to  devcdoj).  iijnlate.  or  revi.se 
the  child's  Individual  Education  Plan 
under  the  IDEA.  Tlu!  North  (Carolina 
justice  Ocmter  also  suggested  the 
D(;partment  indicate  that  otlnu' childcare 
neeils.  such  as  the  ikhuI  to  arrange  for 
summer  care  and  to  attend  medical 
aj)pointment.s  forchildnm.  would  he 
inclmhul. 

In  response  to  the  comments 
regarding  in  loco  j)arentis.  the 
Department  nnterates  its  inteipretation 
in  Administrator's  Interpretati{)n  No. 
2010—3  that  either  day-to-dav  care  or 
financial  support  may  establish  an  in 
loc:o  parentis  relation.ship  under  the 
EMEA  where  the  adult  intends  to 
a.ssume  the  responsibilities  of  a  j)arent 
with  regard  to  a  child.  However,  the 
.statutory  provisions  of  the  EMEA  with 
respect  to  (pialilving  exigency  leave  an; 
very  .sj)(‘cific  that  the  military  memh(!r 
on  covenul  active  dutv  or  call  to  coveriul 
active  duty  status  nni.st  he  the  .sj)ou.s(;. 
|)an!nt.  or  son  or  daughter  of  the  eligible 
employee!  in  order  for  the  EMEA 
protections  to  apply.  20  II.S.C. 

281 2(a)(l  )(!*]).  Tlierefore.  the  fact  that  an 
employee  inav  stand  in  loco  panmtis  to 
a  child  of  a  military  memher  is  not 
sulTicient  to  .satisfv  the*  statutorilv- 
nniuired  relationshij)  with  the  militarv 
memh(!r  lor  (lualifving  exigency  leave. 
The  statute  reeiuires  that  the  emplovee. 
whether  or  not  he  or  she  .stands  in  loco 
panmtis  to  the  militarv  memher's  child, 
liave  the  reeinisite  relationship  with  the 
militarv  memher.  Eor  example,  the 
mother  of  a  militarv  memher  may  he 
entitled  to  childcare  and  school 
activities  (pialifying  exigency  leave  for 
the  militarv  member's  child,  but  the 
military  memh(!r'.s  mother-in-law  would 
not  1)(!  reganlless  of  her  relation.ship  to 
the  militarv  member's  child.  The 
D(!partment  notes.  how(!ver.  that  anv 
eligible  employee  who  stands  in  loco 
parentis  to  the  child  of  a  militarv 
memher  (or  any  other  child)  is  entitled 
to  take  EMEA  leave  if  tlu!  child  needs 
can!  due  to  a  serious  health  condition. 

In  light  of  the  confusion  indicated  in  the 
comments  regarding  the  relationship 
n!(pnrement.s  for  (pialifying  (!xigency 
l(!ave  for  childcare  and  school  activities, 
the  D(!partment  helievixs  that  the 
propo.sed  clarification  is  beneficial. 

In  n!.spons(!  to  comments  s(!i!king  the 
addition  of  a  specific  (pialilving 
(ixigency  category  for  educational  and 
related  services  for  di.sahled  childriin. 
the  Diipartment  not(!s  that 
§  82.5.1 2(i(l))(3)  allows  (pialifying 
exig(!ncy  leave  for  a  broad  array  of 
childcare  and  school  activities,  which 


could  include  leave  to  enroll  a  child  in 
summer  day  camp  or  similar  kind  of 
summer  day  can!  at  the  (md  of  the 
school  y(!ar  if  the  imed  to  do  so  aris(!S 
out  of  the  military  m(!ml)(!r'.s  covmed 
active  duty  or  call  to  c()V(!r(!(l  active 
duty.  73  ER  ()79.5‘).  Eik(!wi.s(!. 

^  82.5.1 2(i(h)(3)(iv)  ])rovi(l(!.s  for 
(pialifying  (ixigency  l(!av(!  to  attinid 
m(!(!tings  with  staff  at  a  .school  or 
daycare  facility,  such  as  imietings  with 
school  counselors,  iiarent-tiiacher 
conferenciis.  or  meiitings  with  school 
officials  nigarding  di.sciplinarv  matters, 
when  such  nuMitings  an!  n(!C(!.s.sarv  due 
to  circunistanc(!.s  arising  from  tlu! 
covered  active  duty  or  call  to  covered 
active  duty  of  a  military  meml)(!r.  Th(! 
D(!j)artment  h(!li(!V(!.s  the  curr(!nt 
regulation  is  sufficient  to  include 
att(!n(ling  me(!ting.s  about  eligibility, 
placement,  and  servic(!s.  or  to  develop. 
u])(late  or  n!vi.se  a  child's  Individual 
Education  Elan  when  tho.se  iiKuilings  are 
n(!C(!s.sary  due  to  the  covenul  active  dutv 
or  call  to  (:()ven!(l  activi!  duty  of  a 
militarv  memher.  The  D(!partm(!nt  does 
not  intend  for  this  huive  to  Ix!  used  to 
m(!(!t  with  staff  at  a  .school  or  daycare 
facility  for  routine  aca(l(!mic  concerns, 
nor  to  1)(!  us(!(l  for  routine  educational 
and  related  .s(!rvic(!s  for  a  child  with  a 
disability  un(l(!r  the  Individuals  with 
Di.sahilities  Education  Act  that  are 
unr(!lat(!(l  to  tlu!  military  m(!ml)(!r's 
deployment.  Th(!ref()n!,  no  additional 
clarification  or  additional  cat(!g()ri(!.s  of 
childcan!  and  .school  activiti(!.s  ar(! 
a(l(l(!(l  to  the  Einal  Ride.  The  Einal  Rule 
adojits  the  re-designation  of 
5}  82.5.1 2(i(a)(3)  to  ^  825.1 2()(h)(3)  and  the 
other  i)r()p().s(!(l  changes  in 
§  825.1 2(i(h)(3)  without  modification. 

Proposed  §  825.1 28(h)(8),  Rasl  cind 
Recuperation,  followed  curr(!nt 
§  82.5.128(a)(8),  which  allows  an  eligible 
empl()y(!(!  to  take  u]i  to  five  (lavs  of  lixive 
to  spend  time  with  a  military  memh(!r 
on  Re.st  and  R(!cuperation  leave  during 
a  period  of  deiiloyment.  In  addition  to 
r(!-(l(!.signating  this  jiaragraph  from  (a)(8) 
to  (h)(())  and  capitalizing  R(!st  and 
R(!cuperation  to  corr(!.sj)on(l  dir(!ctly  to 
the  DOD's  Rest  and  Recup(!ration  hxive 
programs,  the  Department  also  pro])().s(!(l 
to  (!xpan(l  the  maximum  duration  of 
Rest  and  Recuperation  (pialifying 
exigency  leave  from  fiv(!  (lavs  to  the 
duration  of  the  militarv  member's  Rest 
and  Re(:u|K!rati()n  lixive,  uj)  to  a 
maximum  of  15  davs.  As  .stated  in  the 
NPRM.  the  DOD  has  advi.sed  the 
D(!])artment  that  the  actual  number  of 
(lavs  of  Rest  and  R(!cuperati(m  leave 
provi(l(!(l  by  the  military  varies,  with 
some  military  members  nuieiving  as 
many  as  15  days,  depending  upon  the 
l(!ngth  of  their  deployment.  77  ER  8888. 


The  Department  pr()])o.s(!(l  to  allow  the 
amount  of  hxive  an  (!mpl()y(!(!  mav  take 
for  Rest  and  Recuperation  (pialilving 
(!xig(!ncy  l(!ave  to  (!(pial  that  jirovided  to 
tlu!  militarv  memher.  up  to  a  maximum 
of  15  days.  The  D(!partm(!nt  sought 
comment  on  the  (!xpansi()n  of  Rest  and 
Recuperation  (pialifying  exigency  kiave, 
and  whether  the  jiropo.sed  15-(lay 
p(!rio(l  would  he  sufficient  in  all 
instances. 

.Sev(!ral  commenters.  including  World 
at  Work,  North  (Carolina  )uf’th’<!  (winter, 
the  Partnershij).  and  the  Militarv 
(Ifficers  Association  of  America, 
supported  the  Department’s  jiropo.sal  to 
expand  Rest  and  Recujyeration  leave  u]) 
to  a  maximum  of  15  days.  The  Military 
(Ifficers  Association  of  Anunica  and  the 
Partnership  stated  that  it  is  appropriate 
to  grant  employees  time  with  their 
militarv  family  members  when  the 
militarv  memher  is  home  for  a  limited 
time  from  a  foreign  dejiloyment,  as 
allowing  for  such  leave  positively 
impacts  family  memhers  at  home  and 
imjiroves  the  morale  of  tho.se  serving 
abroad.  SIIRM  supported  the  expansion, 
hut  sugge.sted  that  the  leave  he  limited 
only  to  the  actual  Rest  and  Recuiieration 
time  at  home  or  some  otluir  destination 
where  the  military  member  will  take  the 
Rest  and  Recuperation  leave.  The 
(kialition  agreed  that  an  extension  is 
appropriate,  hut  commented  that  15 
days  is  excessive  and  sugge.sted  a  lO-day 
p(!rio(l  instead.  The  C.oalition 
commented  that  as  written,  the  projio.sal 
would  allow  an  einployiu)  to  take  15 
days  off  of  work,  potentially  (Kpiating  to 
three  full  five-day  workweeks  of  leave, 
while  the  military's  leave  jirograms 
allow  UJ)  to  15  calendar  days  of  leave, 
which  is  imiant  to  allow  the  militarv 
iiKimber  two  weeks  at  home.  The  better 
(Carriers  commented  that  Ixicause  the 
need  for  recujieration  can  vary 
tremendously  dejiending  on  the  nature 
of  the  deployment,  the  leave  granted  for 
this  exigency  .should  be  (Kjual  to  the 
amount  of  leave  the  militarv  has 
determined  to  he  necessary  and  has 
granted  for  the  militarv  memher,  up  to 
a  maximum  of  at  least  30  davs. 

As  .stated  in  the  NPRM,  the 
Department  believes  it  is  approjn  iate  to 
make  the  availability  of  this  type  of 
(pialifying  (!xig(!ncy  leave  consi.stent 
with  the  l(!av(!  actually  jnovided  by  the 
militarv  to  the  memher  on  covered 
active  duty.  77  ER  8988.  Therefore,  the 
D(!partmenl  has  decided  to  implement 
the  regulation  as  ])roj)os(!(l  in  the  Einal 
Rule,  providing  for  up  to  a  maximum  of 
15  days  for  Rest  and  Recuperation 
(pialifying  (ixigency  leave,  hut  has 
modified  the  language  for  clarity.  The 
Dejiartment  has  modified  the  language 
to  delete  the  reference  to  eligible 
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employees  l)e('.aiise  the  paragraph  (1)) 
makes  it  clear  that  all  of  the 
subparagraphs  under  (h).  including  this 
one,  api)ly  only  to  idigihle  em])loyees. 
I’nrther.  in  resj)onse  to  the  comments, 
the  Dejjarlment  has  modified  the 
language  to  state  that  l(;ave  taken  for  this 
pnr|)o.se  can  he  used  for  a  |)eriod  of  1.5 
calendar  days  heginning  on  tin;  date  the 
military  memh(!r  commences  each 
instance  of  Rest  and  Recn|)(n’ation  leave. 
'Phis  language  is  consistent  with  the 
Department’s  position  for  shorl-nolico 
deploymmit  leave  found  in 
§  825.12(i(l))(l ).  The  D(!partment 
reiterates  that,  as  notcul  in  the  NORM, 
this  allows  an  employee  to  take  /?e.st 
and  Rt^cupt^ration  (pialifying  exigency 
leave  for  the  same  amount  of  time  as  is 
provided  to  the  military  memher  for  the 
memher’s  Rest  and  Recni)eration  leave, 
np  to  a  maximum  of  15  days.  77  FR 
89()(i.  'file  Department  further  clarifies 
that  the  employee  may  choose  to  take 
the  leave  in  a  continuous  block  of  time 
or  intermittently  over  the  duration  of 
the  military  memher's  Rest  and 
Recuperation  leave,  up  to  15  calendar 
days.  Thus,  the  (;mj)loy(!e’s  leave;  does 
not  nei;d  to  he;  t.iken  as  a  single;  hloe.k 
e)f  time.  He)we;ve;r.  it  must  he;  taken 
eluring  the;  pe;rie)el  e)f  time;  inelie:ate;el  e)n 
the;  Re;.st  anel  Re;e:upe;ratie)n  e)rele;rs. 

Pre)pe)seel  §  825.1 2B(1))(7).  Pnsi- 
d(^pl()vnwnl  aciivitias  tnK;ke;el  e:urre;nt 
§  825.12(i(a)(7).  In  aeielitieni  teethe; 
re;ele;signatie)n  e)f  paragraph  from  (a)(7)  te; 
(h)(7).  the  De;partme;nt  ])re)pe)se;el  te;  aelel 
iitteneling  funeral  se;rvie:e;s  tee 
re;ele;signate;el  ])aragra])h  (h)(7)(ii).  whiedi 
pe;rmits  <m  e;m])le)ve;e;  to  take  eiualifying 
e;xigene;y  le;ave  te;  aelelress  issues  that 
arise  freem  the  de;ath  of  a  military 
memher  while;  on  e:ove;red  ae:tive  elnty 
status,  as  an  adelitieenal  example;  e)f  the 
activities  that  are  cove;reel  by  sue;h  le;ave. 
Le;gal  Aiel  sujepeerteel  this  aelelition. 
SHRM  enelorseel  the  Department’s 
clarifie;ation.  stating  that  ace:ording  to 
SHRM  survey  elata.  over  90  pere:e;nt  of 
all  e;m])le)ve;rs  eairrently  proviele  some; 
feerm  eef  paiel  bereavement  leave,  anel  the 
avaihihility  of  ejualifying  exigene.y  leave; 
fe)r  this  purpose;  ensures  e:e)ve;rage;  feir 
tluhse  who  take;  sue;h  le;ave.  Ae:e;e)relingly. 
the  De;])iU'tme;nt  implements  the; 
re;ele;signatie)n  anel  §  825.1 2()(l))(7)(ii)  as 
preepexseel. 

The;  Department  eliel  met  pre)])e)se;  any 
new  epialifying  exige;ne:ie;s  fe)r  whiedi 
k’MhA  le;ave;  may  he;  teiken.  hut  invite;el 
e:e)mme;nt  eui  whether  aelelitional 
ejualifying  e;xige;ncie;s  sheiidel  he;  aeleleel 
in  light  e)f  the  e;xte;nsie)n  e)f  this  leave; 
entitlement  to  family  memhers  of 
members  of  the;  Re;gular  Arme;el  Fe)re;e;s. 
The  De;j)artment  re;e:e;iveel  e)ne;  e:omment 
in  re;s])e)n.se;.  The  Le;tte;r  Couriers 
sngge;steel  aeleling  an  e;lde;re-.are;  jnovision 


as  an  aelelitiemal  ejualifying  exige;ne:y, 
stating  that  .several  of  its  meanhers  have 
inelie:;ite;ei  theit  j)re)vieling  emel  m.iking 
iirrangements  leer  elelereaire;  is  eis  j)re;.ssing 
a  ne;e;el  feer  them  eis  e:hilele:are;  is  when 
the;y  f;ie:e;  militciry  ele;j)le)yme;nt. 

The;  Dejeeutment  iigre;e;s  that  the;  neeel 
te)  j)re)viele;  e:;ire;  te)  a  military  me;ml)e;r’s 
j);ire;nt  is  an;ile)ge)ns  te)  the;  neeel  te) 
j)re)viele;  e;are;  fe)r  a  militarv  me;mhe;r’s 
ediilel  anel  th;it  sne:h  a  ne;e;el  mav  ari.se; 
whe;n  ei  militcuy  memher  is  e;alle;el  te) 
e;e)ve;reel  eie'.tive  elnty.  (ionsi.stent  with  the; 
j)urj)e)se;  anel  Intent  of  the;  ejualifying 
exige;ne:y  le;ave;  j)re)visie)n  in  the  FMLA. 
the;  De;j)arlment  me)elifie;s  the;  Final  Rule; 
te)  e:re;ate  a  ne;w  j)re)visie)n  fe)r  j)arental 
e:are;  ejualifying  e;xige;ne;y  le;ave;.  An 
eligible  emj)le)ye;e  may  take;  ejualifying 
e;xige;ne;y  leave;  te)  e:are;  tor  the  j)arent  e)f 
a  military  memher.  or  .se)me;one;  who 
ste)e)el  in  le)e:e)  j)arenti.s  to  the;  militarv 
memher.  when  the  j)are;nt  is  ine;aj)ahle; 
e)f  self-e.are  anel  the  ne;e;d  tor  te;ave;  arises 
e)ut  of  the;  military  memher’s  e:e)ve;re;el 
ae;tive;  elnty  eer  e:all  te)  e:e)vere;el  ae:tive; 
eluty  status.  In  the;  2008  Final  Rule 
e;.stal)lishiug  ejualifying  e;xige;ne:y  le;ave; 
fe)r  childcart;  and  school  activities,  the; 
De;j)artme;nt  state;el  that  e:e;rtain  e:hilele:are; 
cinel  ,se:he)ol  ae:tivitie;s  re;ejuire;  <itte;ntie)n 
l)e;e:ause;  the;  militiirv  me;mhe;r  is  e)n 
ae:tive;  elnty  e)r  has  l)e;e;n  e:alleel  te)  ae;tive 
eluty  stiitus  ;mel  that  ejualifving  e;xige;ne:v 
leecive  woulel  he;  aj)j)re)j)riate;  in  sne:h 
sitnatieens.  hut  that  reeutiue;  events  that 
e)e:e:ur  re;gidarly  fe)r  all  e:hilelre;n  we)ulel 
ne)t  warrant  ejualifying  e;xige;ne:y  le;ave;. 

73  I'^R  07959.  This  same;  stanelarel 
aj)j)lie;s  to  ejmilifying  e;xige;ne:y  le;ave  te) 
e;are;  fe)r  a  militeiry  memhe;r’s  j)<ue;nt 
when  the  j)are;nt  is  ine:aj)ahle  e)f  self- 
e:are.  There;fe)re.  the  j)arental  e:iU'e; 
ejualifving  exigene:y  j)re)vision  in  the 
Final  Rule;  trae:ks  the  e:hilele:are 
j)re)visie)n  in  se;tting  e)ut  the  tyj)e;s  e)f 
situations  wht;n  ejualifying  exige;ne:y 
leave  is  availeihle.  'rhns.  parental  e:are 
ejualifying  e;xigene;y  leave  may  he;  use;el 
for:  (i)  Arranging  feer  eilternative  e:are  tor 
a  j)are;nt  e)f  the;  military  me;mhe;r  when 
the  j)are;nt  is  ine:aj)ahle;  of  self-ceire  anel 
the  e;e)ve;re;el  active;  elnty  e)r  e:all  te) 
e;e)vere;el  ae;tive  elnty  status  e)f  the; 
military  me;mhe;r  ne;e:e;.ssitate;s  a  e:hange; 
in  the;  e;xisting  e:are;  arnmgements;  (ii) 
j)re)vieling  e;are;  fe)r  a  j)are;nt  e)f  the; 
military  me;mhe;r  e)n  an  urgent, 
immeeliate;  neeel  heisis  (hnt  ne)t  e)n  ei 
re)utine;,  re;gnlar,  e)r  everyelav  basis) 
when  the  jearent  is  ine:iij)al)le;  e)f  self-e.are 
anel  the;  neeel  te)  j)re)viele;  sne:h  e:iue;  arises 
from  the;  e:e)ve;re;ei  eictive  elnty  eer  e:all  te) 
e:e)ve;re;el  ;u;tive  eluty  status  e)f  the 
military  memher:  (iii)  aehnitting  or 
transferring  a  j)are;nt  eefthe;  military 
memher  to  a  e:are;  fae;ility  wheai  the; 
aehnittane:e  e)r  transfe;r  is  ne;ce;.ssitateel  by 


the;  e:ove;re;el  ae;tive;  eluty  or  e;all  to 
e:e)ve;re;el  ae:tive;  eluty  status  of  the; 
military  me;ml)e;r;  anel  (iv)  atteneling 
mee;tings  with  staff  at  a  e:<ire  fae:ility  for 
the  j)are;nt  e)f  the  military  me;mhe;r,  sue:h 
as  me;eting  with  he)sj)ie;e;  eer  se)e:ial 
.se;rvie;e  j)re)viele;rs,  when  sue:h  me;e;tings 
are;  ne;e:e;s.sitate;ei  by  the  e:e)ve;re;el  eie.tive 
elnty  e)r  e:all  to  e:e)ve;re;el  eie:tive;  elnty  steitus 
e)f  the  militiiry  meanhe;r  (hut  ne)t  fe)r 
re)utine;  e)r  re;gidar  me;e;ting.s).  Fe)r 
j)urj)e).se;s  e)f  j)are;ntal  e:are  ejualifying 
e;xige;ne;y  leave.  ine:aj)al)le;  e)f  self-e:are; 
me;ims  theit  the;  j)are;nt  re;ejnire;s  ae;tive; 
assistane:e;  or  suj)e;rvisie)n  to  j)re)viele 
elaily  se;lf-e:are  in  three  or  me)re  e)f  the 
“activitie;s  of  elaily  living”  or 
“instrumeaital  activities  of  elaily  living.” 
Ae:tivitie;s  e)f  elaily  living  ine:luele,  hnt  are 
not  limiteel  to,  aelaj)tive;  activitie;s  sue:h 
as  e:aring  aj)jjre)j)riate;ly  fe)r  eene’s 
gre)oming  anel  hygiene,  beithing. 
elre;,ssing.  anel  e;ating.  Instrumental 
ae:tivitie;s  of  elaily  living  ine:luele;,  hnt  are; 
ne)t  limiteel  te),  e:e)e)king.  e:le;aning, 
she)j)j)ing.  taking  j)uhlie:  transj)e)rtatie)n. 
j)aving  hills,  maintaining  a  re;sielene:e;. 
using  te;lei)he)ne;s  anel  elire;e:te)rie;s.  using 
a  j)e)st  e)ffie:e;.  ete;.  This  elefinitieen  e)f 
ine:aj)ahle;  e)f  se;lf-e;are;  is  aele)j)te;el  freeni 
825.122(el)(l).  whe;re;  it  is  use;el  as  j)art 
of  the;  ele;te;rmineitie)n  e)f  whether  a  e:hilel 
18  ye;ars  of  eige;  e)r  oleler  is  a  seen  e)r 
elanghter  nnele;r  the;  FMFA.  rhns.  fe)r 
e;xamj)le;.  if  ei  military  me;mhe;r’s  j)are;nt 
is  ine:aj)al)le;  e)f  se;lf-e;are;  anel  the;  j)are;nt 
was  e:are;el  fe)r  hv  the;  militarv  me;ml)e;r. 
an  eligible  e;mj)le)ye;e;  may  take  j)are;ntal 
e:are;  ejualifying  e;xige;ne:y  le;;ive;  te)  arrange; 
fe)!'  the;  alternative  e.are  e)f  the;  military 
me;mhe;r’s  j)are;nt.  sne:h  as  hiring  a  he)me; 
health  e:are;  aiele.  e)r  to  j)re)viele.  e)n  an 
urgent,  immeeliate  ne;eel  heisis.  e;are;  that 
a  he)me;  he;alth  e:are;  aiele  weeulel  neermallv 
j)re)viele.  In  either  event,  however,  the; 
emj)loye;e;  may  not  take;  j)are;ntal  e;are; 
ejualifying  e;xige;ne;y  le;ave;  te)  j)re)viele 
sue:h  e:are;  to  the;  j)are;nt  e)n  a  re;gular  e)r 
routine  basis,  even  if  the;  military 
memher  j)revie)nsly  j)roviele;el  such 
re;gular  e)r  routine;  e:are;.  The;  De;j)artme;nt 
reitemites  that  as  with  all  inslane:e;s  e)f 
ejualifying  e;xige;ne:y  le;ave,  the  military 
me;ml)e;r  must  he;  the;  sj)e)use,  j)are;nt, 

.son,  or  elanghter  e)f  the;  e;mj)le)ye;e; 
re;ejne;sting  ejualifying  e;xige;ne:y  j);irental 
e;are;  leave.  In  the;  e:ase;  e)f  jearental  e:are; 
le;iive;,  the;  j)are;nt  in  ne;e;el  e)f  e:are;  must 
he;  the;  militarv  me;mhe;r's  j)are;nt  e)r  a 
j)e;rse)n  whe)  ste)e)el  in  leee.e)  j)iire;ntis  te)  the; 
military  me;ml)e;r  when  the  memhe;r  was 
le.ss  than  18  years  olel.  Ae:e:e)relingly,  the; 
De;j)artme;nt  e;re;ate;s  a  ne;w  j)re)visie)n  fe)r 
parental  care  le;ave;  at  825.120(h)(8). 
<mel  re;ele;signeites  additional  activities 
fre)m  current  §  825.120(a)(8)  te) 

§  825.120(h)(9). 
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3.  Section  82.5. 1 27  Leave  To  (^are  for  a 
(lovered  .Serviceinember  Witli  a  Serious 
Injury  or  Illness  (Military  ('.aregiver 
Leave) 

.St'ction  825.127  sets  fortli  tlie 
uigulation  allowing  an  eligible 
(!in|)lov(ie  who  is  a  covenul 
serviceineinb(M  's  spou.se.  son.  daughter, 
panait.  or  next  of  kin  to  take  up  to  28 
workweeks  of  leave  during  a  single  12- 
inonth  p(!riod  to  care  for  a 
serviccaneniber  with  a  .serious  injurv  or 
illne.ss  (inilitarv  caregiver  leave). 

.S(!ction  825.127  iini)lemented  Section 
585(a)  of  the  FY  2008  NDAA.  which 
(Mitithul  an  eligible  employee  who  is  a 
s|)ouse.  parent,  son.  daughter,  or  next  of 
kin  of  a  current  .serviceinember  with  a 
serious  injurv  or  illne.ss.  to  take  FMLA 
leave  to  provide  care  to  that  covered 
.serviceinember.  Section  585(a)  of  the  FY 
2010  NDAA  further  expands  military 
caregiver  leave  to  eligible  employees 
caring  for  certain  veterans  with  a 
({ualifying  (as  defined  bv  the  .Secretarv 
of  Labor)  injurv  or  illness  incurred  in 
line  of  dutv  on  active  tlutv  or  that 
existed  before  the  member's  active  duty 
and  was  aggravated  in  the  line  of  dutv 
on  active  dutv.  20  U.S.d.  2811(15)(H). 
.Section  585(a)  also  amends  the  FMI.A 
by  revising  the  definition  of  a  .serious 
injurv  or  illness  for  current 
.servicememiiers  of  the  Armed  Forces  to 
include  conditions  that  existed  before 
the  current  servicemember’s  active  duty 
and  were  aggravated  bv  service  in  the 
line  of  dutv  on  active  dutv.  20  l).S.(]. 
2()11(18)(A). 

The  Department  proposed  to 
reoi’ganize  *5  825.127  to  incorporate  the 
substantive  changes  to  the  military 
caregiver  leave  provisions  pursuant  to 
the  FY  2010  NDAA  amendments.  The 
Department  proposed  to  add  the  term 
inilitarv  caregiver  leave  to  the  title  of 
this  section  for  clarity.  I’lie  Department 
also  jiropo.sed  to  move  current 
§825.127(1)).  which  defines  the  family 
members  (]ualified  to  take  caregiver 
leave,  to  projiosed  §825.1 27(d).  current 
§  825.127(c).  which  ex|)lains  the  single 
12-month  jieriod.  to  jiroiiosed 
§  825.127(e).  and  current  §  825.127(d). 
which  addresses  circumstances  when  a 
hushand  and  wife  who  are  both  eligible 
for  FMLA  leave  work  for  the  same 
employer,  to  jirojiosed  §825.127(1).  as 
well  as  to  u|)date  the  internal  cros.s- 
references  in  the  provision  accordinglv. 
The  Department  did  not  receive  any 
comments  on  the  pro|)osai  to 
redesignate  the.se  three  paragrajihs  or  to 
modify  the  title  of  this  section.  The 
Department  adojits  these  proposed 
changes  in  the  Final  Rule. 

(’.onsistent  with  the  FY  2008  NDAA. 
under  current  §825.1 27(a).  an  eligible 


employee  may  take  FMLA  leave  to  care 
for  a  curnmt  member  of  the  Armed 
Forces,  including  National  (luard  and 
Re.serves  memhcas,  with  a  .serious  injury 
or  illness  incurred  in  the  line  of  duty  on 
active  duty  for  which  the 
.serviceinember  is  undei'going  medical 
treatment.  recu|)eration.  or  therapy,  is 
otherwi.se  in  out])atient  status,  or  is 
otherwi.se  on  the  temporarv  disabilitv 
retired  li.st.  This  paragraph  s])ecifically 
excludes  former  members  of  the  Regular 
Armed  Forces,  former  members  of  the 
National  (hiard  and  Reserves,  and 
members  on  the  permanent  disability 
li.st  from  the  current  definition  of  a 
covered  .serviceinember.  In  accordance 
with  the  FY  201 0  NDAA,  the 
Department  jiroposed  to  remove  the 
statement  that  military  caregiver  leave 
does  not  ap|)ly  to  former  members  of  the 
military  from  jiroposed  paragraph  (a), 
and  to  move  the  (lefinitions  in  current 
paragraph  (a)(1)  to  jiroposed  jiaragraph 
(c)  and  current  ])aragraph  (a)(2)  into 
Jiroposed  jiaragrajih  (b).  The  Dejiartment 
])ro|)osed  in  jiaragrajih  (a)  to  state 
simjily  that  eligible  einjiloyees  are 
entitled  to  take  FMLA  leave  to  care  for 
a  coveretl  serviceinember  with  a  serious 
injury  or  illne.ss.  The  Dejiartment  did 
not  receive  any  comments  on  ])ro|)osed 
|)aragraj)h  (a),  and  therefore,  adojits  this 
jiaragrajih  without  modification  in  the 
Final  Rule. 

The  De|)artment  jirojio.sed  in 
§825.127(1))  to  define  a  covered 
serviceinember  for  current  members  of 
the  Armed  Forces  and  for  covered 
veterans.  Frojio.sed  §825.1 27(b)(1) 
defined  covfuvd  .se/  v'/re/nem/ie;-  for 
current  members  of  the  Armed  Forces, 
including  members  of  the  Reserve 
comjionent.s.  The  jirojio.sed  definition 
mirrored  the  statutory  definition.  28 
U.S.C.  28T1(15)(A).  The  jirojiosed 
definition  also  incorjKirated  the 
definition  of  outjiatient  status  from 
current  §  825.127(a)(2),  which  ajijilies 
only  to  current  servicememhers.  No 
comments  were  received  on  this 
])roj)o.sal.  It  is  adojited  without 
modification  in  the  Final  Rule. 

Fro|)o.sed  §825.1 27(b)(2)  defined 
covcrad  sciricanunuht^r  for  veterans  as  a 
covered  veteran  who  is  undergoing 
medical  treatment,  recu|)eration,  or 
therajiy  for  a  .serious  injurv  or  illne.ss.  It 
further  defined  a  covarad  V(H(U'(tn  as  an 
individual  who  was  discharged  or 
released  under  conditions  other  than 
dishonorable  at  any  time  during  the 
five-year  jieriod  jirior  to  the  first  date 
the  eligible  emjiloyee  takes  FMLA  leave 
to  care  for  the  covered  veteran.  .See  29 
II..S.(;.  2811(15)(H)  (defining  a  covered 
serviceinember  as  a  veteran  “who  is 
undergoing  medical  treatment, 
recujieration,  or  therajiv  for  a  serious 


injury  or  illness"  and  who  was  a 
member  of  the  Armed  Forces  “at  anv 
time  during  the  jieriod  of  5  years 
jireceding  the  date  of  which  the  veteran 
undergoes  that  medical  treatment, 
recujieration.  or  therajiv");  28  IJ..S.(;. 
2811(18)  (defining  veteran  as  the  term  is 
defined  in  38  ll..S.(;.  101).  As  discus.sed 
in  the  NORM,  the  Dejiartment  noted  that 
(longress  extended  FMLA  leave  to  care 
fora  jiarticular  subset  of  veterans.  77  FR 
88()7.  The  Dejiartment  noted  that  this 
interjiretation  may  exclude  veterans  of 
jirevious  conflicts  such  as  (hilf  War 
veterans,  as  well  as  certain  veterans  of 
the  War  in  Afghanistan  and  Ojieration 
Iraiji  Freedom.  Id.  The  jirojiosal  also 
indicated  that  an  eligible  emjiloyee 
must  commence  leave  to  care  for  a 
covered  veteran  within  five  years  of  the 
veteran’s  active  duty  .service,  but  noted 
the  single  12-month  jieriod  describetl  in 
jirojio.sed  jiaragrajih  (e)(1)  may  extend 
lieyond  the  five-year  jieriod.  As 
exjilained  in  the  NFRM.  the  Dejiartment 
jirojiosed  to  measure  the  five-year 
Jieriod  from  the  date  the  emjiloyee  first 
takes  leave  to  care  for  the  veteran,  and 
to  jiermit  an  emjiloyee  to  continue  leave 
begun  within  the  five-year  jieriod  until 
the  end  of  the  ajijilicable  single  12- 
month  Jieriod.  Id.  Thus,  if  the  leave 
commences  within  the  five-year  jieriod. 
the  emjiloyee  may  continue  leave  for  the 
ajijilicable  single  12-month  jieriod  even 
if  it  extends  beyond  the  five-year  jieriod. 

The  Dejiartment  received  several 
comments  on  this  definition.  .SI  IRM 
commented  that  the  definition  failed  to 
include  the  retjuirement  that  the  veteran 
was  a  member  of  the  Armed  Forces 
(including  a  member  of  the  National 
thiard  or  Reserves)  that  is  jiart  of  the 
statutory  definition  at  28  U.S.C. 

281 1  (15)(13).  The  Dejiartment  had  not 
included  this  jihra.se  in  the  jirojiosed 
definition  liecau.se  the  Dejiartment’s 
under.standing  was  that  all  veterans 
were,  by  definition,  members  of  the 
Armed  Forces,  and  therefore  the 
Dejiartment  believed  that  the  inclusion 
of  such  language  was  unnece.ssary. 
While  this  is  still  the  Dejiartment's 
under.standing,  in  the  interest  of  clarity, 
the  Dejiartment  modifies 
§  825.127(b)(2),  as  well  as  the 
corresjionding  definitions  in  §§825.102 
and  825.122,  in  the  Final  Rule  to 
incorjiorate  this  statutory  language. 

The  majority  of  the  comments  on  this 
.section  were  directed  at  the 
Dejiartment’s  interjiretation  of  the  five- 
year  Jieriod.  The  Fartnershiji  and  Twiga 
sujijiorted  the  Dejiartment's 
interjiretation  that  an  emjilovee  who 
begins  taking  military  caregiver  leave 
during  the  five-year  jieriod  will  he 
jierniitted  to  continue  taking  such  leave 
after  the  five-year  jieriod  has  exjiired. 
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Similarly,  the  North  Carolina  justice 
C(!nter  ajjproved  of  tin;  interpretation  of 
the  five-year  period  for  veterans.  Both 
the  Fartnershi])  and  tin;  North  Carolina 
Instice  Ctniter  noted.  ho\v(!ver.  that 
some  veterans  who  would  have  hecm 
covered  veterans  under  this 
inter])retation  of  the  iiv(!-V(!ar  period 
when  the  FY  2010  NDAA  was  (aiactiul 
on  October  28.  200‘)  will  liave  hecm 
discharged  for  more  than  five  years 
when  the.se  regulations  heconu!  (dfective 
and,  therefore,  will  no  longer  he  covered 
veterans  for  whom  an  em|)lovee  may 
take  military  caregiver  leave.  'I'liey 
urged  the  Dei)arlment  to  provide  for  a 
special  exception  for  the  calculation  of 
th(!  five-y(!ar  period  for  such  veterans 
who  have  (]ualifying  injuries  or  illne.sses 
.so  that  their  family  members  will  he 
ahh;  to  take  caregiver  leave  to  care  for 
them.  'I'he  Consortium  for  (Citizens  with 
Disabilities  (CCD)  recognized  that  the 
five-year  time  period  is  statutorily 
determined,  hut  asked  that  the 
D(!])artment  adopt  as  broad  a  definition 
as  possible.  .Senators  Harkin  and  Murray 
suggested  that  the  time  ])eriod  between 
the  date  the  law  was  enacted  (Octohm' 
28,  2()()‘))  and  the  effective  date  of  these 
regulations  should  not  count  in  the  five- 
year  window.  'Phey  provided  an 
examph;  of  a  scenario  in  which  a 
servicememher  hcicame  a  veteran  on  july 
1, 2010  and  the  Dej)artm(!nt's  final 
nignlations  become  effective  on  july  1, 
2012 — they  asserted  that  this 
servicememher's  family  should  he 
eligible  to  take  military  car(!giver  leave 
until  June  30.  2017  rather  than  until 
june  30,  2015. 

While  the  De]jartment  has  taken  and 
continues  to  take  the  ])o.sition  that  the 
military  caregiver  leave  provision  to 
care  for  veterans  is  not  effective  until 
the  effective  date  of  this  Final  Rule,  the 
Department  acknowledges  that  the  time 
in  which  family  members  of  veterans 
can  take  militarv  caixjgiver  leave  to  care 
for  veterans  who  wen;  discharged  or 
released  between  October  28,  2000  and 
the  effective  date  of  this  Final  Rule  has 
h(;en  diminished.  The  comments 
highlighted  that  there  are  veterans 
whose  five-year  j)eriod  will  have 
ex])ired  between  October  28.  2000  and 
the  effective  date  of  this  Final  Rule  hut 
who  will  still  have  serious  injuries  or 
illne.s.ses  and  will  still  need  caregiving 
from  family  members  when  this  Final 
Rule  hec;omes  effective.  The  comments 
likewise  highlighted  that  there  are 
servicememhers  who  will  have  become 
veterans  between  October  28,  2000  and 
the  effective  date  of  this  Final  Ride  and 
who  will  have  a  shortened  period 
remaining  in  their  five-year  window 
during  which  they  may  receive  needed 


caregiving  from  family  memhiirs  for  a 
.serious  injury  or  illness  when  this  Final 
Rule  h(;conK;.s  effective.  .Similarly,  there 
may  he  servicememhers  who  became  or 
will  become  veterans  between  October 
28,  2000  and  the  effective  date  of  this 
Final  Rule  and  who  will  manifest  a 
serious  injury  or  illness  that  was 
incurred  or  aggravated  in  the  line  of 
duty  and  will  need  caregiving  from 
family  members  for  longer  than  the 
shortened  ])eriod  remaining  in  their 
five-year  window  when  this  Final  Rule 
becomes  effective.  Therefori;,  aiti;r 
further  consideration,  the  Dejiartment 
believes  that  it  would  not  he  consistent 
with  congressional  intent  to  deprive  the 
family  members  of  such  veterans  the 
comjilete  amount  of  time  that  the  family 
members  would  have  had  to  take 
military  cari;giver  leave  to  care  for  those 
servicememhers  who  hiicame  veterans 
between  October  28,  2009  (the  date  the 
FY  2010  NDAA  was  enacted)  and  the 
effectivi;  date  of  this  I'diial  Rub;. 
Therefore,  the  De])artment  has  modified 
§  825.1 27(h)(2)  in  the  Final  Ride  to 
provide  for  a  special  method  of 
calcnlating  the  five-year  ])(;riod  for  this 
subset  of  veterans:  for  an  individual 
who  was  a  memher  of  the  Armed  P'orces 
(including  a  memher  of  the  National 
Onard  or  Re.si;rves)  and  who  was 
discharged  or  released  undiir  conditions 
other  than  dishonorable  ])rior  to  the 
effective  date  of  this  Final  Rule,  the 
period  between  October  28,  2009  and 
the  effective  date  of  this  Final  Rule  shall 
not  count  towards  the  determination  of 
the  five-year  period  for  covered  veteran 
status.  This  will  protect  the  militarv 
caregiver  leave  entitlement  for  the 
family  members  of  veterans  who.se  five- 
year  period  either  expired  or  was 
diminished  between  October  28,  2009 
and  the  effective  date  of  this  Final  Rule. 
Thus,  for  a  V(;teran  whose  five-year 
period  expired  between  October  28, 

2009  and  the  effective  dati;  of  this  Final 
Rule,  the  five-year  period  will  he 
extended  by  the  amount  of  timi;  that  the 
veteran  would  have  had  if  the  provision 
had  been  effective  on  October  28,  2009. 
P’or  examjile,  if,  on  October  28,  2009,  a 
veteran  had  one  year  remaining  before 
the  (;xpiration  of  the  five-year  period 
(i.e..  the  veteran  was  honorably 
discharged  from  the  militarv  on  October 
28,  2005),  the  veteran’s  family  memher 
wonld  havi;  one  vear  from  tin;  effective 
date  of  this  Final  Rule  during  which  he 
or  she  could,  if  all  other  conditions  wen; 
met,  commenci;  taking  military 
caregiver  leave.  .Similarly,  as  suggested 
hv  .Senators  Harkin  and  Murray,  for  a 
.s(;rvicememl)er  who  became  a  veteran 
between  October  28,  2009  and  the 
effective  date  of  this  Final  Rule,  the  five- 


year  period  will  he  extended  by  the 
amount  of  time  between  the  veteran's 
date  of  di.scharge  and  the  effective  date 
of  this  Final  Rule.  For  example,  if  a 
.servicememh(;r  became  a  vi;teran  two 
years  before  the  date  this  Final  Rule 
l)(;come.s  effective,  the  two  vears  that 
ela|).sed  between  that  date  of  di.scharge 
and  the  effective  date  of  this  Final  Rule 
would  he  excluded  from  the  calculation 
of  the  period  in  which  the  vi;teran’.s 
family  members  could  begin  taking 
FMLA  militarv  caregiver  leave.  In  such 
a  situation,  two  years  would  he  added 
to  the  amount  of  time  that  the  veteran 
has  remaining  in  his  or  her  five-year 
window  as  of  the  date  that  this  Final 
Ride  becomes  effective.  In  all  instances 
of  military  caregiver  leave,  regardless  of 
how  the  five-year  period  is  calculated, 
the  veteran  mu.st  have  a  ipialifying 
s(;rious  injury  or  illness  on  the  date  the 
family  memher  seeks  to  take  militarv 
caregiver  leave.  In  addition,  this  special 
provision  for  the  subset  of  veterans 
described  above  does  not  change  the 
character  of  any  leave  to  care  for  a 
V(;teran  that  was  voluntarilv  jirovided 
by  an  employi;!’  before  thi;  effectivi;  date 
of  this  Final  Ride  and  that  was  not 
otherwi.se  ijualified  as  FM LA-protected 
leave.  As  discu.s.sed  earli(;r  in  this 
preamhli;,  if  such  leave  was  |)rovided 
liefori;  the  effective  date  of  this  Final 
Ride,  the  leavi;  is  not  FMLA-protected 
leave  and  does  not  count  against  an 
emiiloyee's  FMLA  entitlement. 

The  Department  proiiosed  in 

825.127(c)  to  define  a  .serious  injury  or 
illness  for  both  current  members  of  the 
Armed  Forces  and  covered  viiterans. 
Pro])osed  §  825.127(c)(1)  incorporated 
the  definition  of  a  .ser/ou.v  injury  or 
illnoss  for  a  ciirivnt  sorviconwinhor  from 
current  §  825.127(a)(1),  and  ex])anded 
the  definition  pursuant  to  the  FY  2010 
NDAA  amendments  to  include  an 
illne.ss  or  injury  that  existed  jirior  to  the 
member's  active  duty  and  was 
aggravated  by  service  in  the  line  of  duty 
on  active  duty. 

As  the  Department  explained  in  the 
NFRM,  for  both  current  members  of  the 
Armed  Forces  and  coveriid  veterans,  a 
.serious  injury  or  illness  that  existed 
before  the  beginning  of  the 
.si;rvic(;meml)er’.s  active  duty  and  was 
aggravated  by  service  in  the  line  of  duty 
on  active  dntv  includes  both  conditions 
that  were  noted  at  the  time  of  entrance 
into  active  service  and  conditions  that 
the  militarv  was  unaware  of  at  the  time 
of  entrance  into  active  .service  hut  that 
are  later  determined  to  have  existed  at 
that  time.  77  FR  8907.  A  jireexisting 
injury  or  illne.ss  would  generally  he 
considered  to  have  been  aggravated  by 
service  in  the  line  of  dntv  on  active  dntv 
where  there  is  an  increase  in  the 
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sev(!rity  of  such  injury  or  illness  during 
.service,  unless  there  is  a  specific  finding 
tliat  the  increase  in  severity  is  due  to  the 
natural  j)rogression  of  tlie  injury  or 
illness.  As  slated  in  tlie  NORM,  it  was 
tlie  I)ej)arlinent's  understanding  that 
individuals  will  not  he  accepted  for 
inilitarv  .service  in  th(i  Regular  or 
Re.serve  components  nnle.ss  they  an;:  (1) 
Free  of  contagions  diseases  that 
probably  will  endanger  the  health  of 
other  personnel:  (2)  free  of  medical 
conditions  or  jihysical  dehicls  that  mav 
re(|nire  excessive  time  lost  from  duty  for 
nece.ssarv  treatment  or  hospitalization, 
or  ))rt)hal)ly  will  result  in  separation  for 
medical  unfitness;  (8)  medically  cajjahle 
of  satisfactorily  completing  required 
training:  (4)  medically  adaptable  to  the 
military  environment  without  the 
necessity  of  g(;ographical  area 
limitations;  and  (.5)  medically  cajiahle  of 
performing  duties  without  aggravatirm 
of  existing  jihysical  defects  or  medical 
conditions.  77  FR  8987.  In  light  of  these 
.standards,  the  Department  sought 
comments,  particularly  from  military 
memhcM's  and  their  families,  concerning 
types  of  injuries  t)r  illnes.ses  that  may 


an  extent  as  to  render  the 
servicenuanber  unable  to  |)erform  the 
duties  of  the  member’s  office,  grade, 
rank,  or  rating.  The  Department  did  not 
receive  any  comments  in  response. 

The  Dijpartment  received  two 
comments  that  aildressed  jjroposed 
§  82.5.127(c)(1 )  more  generally.  Senators 
llarkin  and  Murray  and  the  (X]D 
suggested  that  the  Department  consider 
parlici])ation  in  or  meeting  the 
eligibility  requirements  of  the 
Department  of  Defense  Sj)ecial 
('.ompensation  for  A.ssistam:e  with 
Activities  of  Daily  Living  (SCAADL) 
caregiver  jjrogram  as  a  method  to 
establish  the  current  serx  icemember’s 
.serious  injury  or  illness.  The  S(]AADL 
})rogram  was  authorized  hv  the  FY  2010 
NDAA  and  im])lemented  by  the 
D(!|)artment  of  Defense  in  August  2011. 
.See  Public  Law  111-84  and  Department 
of  D(;fense  Instruction  1841.12.  The 
.SCiAADL  program  j)rovide.s 
com])ensation  to  an  eligible  member  of 
the  active  or  R(!.serve  comjjommts  of  the 
military  who  has  a  permanent 
catastrophic  injury  or  illness  that  was 
incurred  or  aggravatcul  in  tlu;  line  of 
duty.  The  comj)ensation  is  intended  to 
offset  th(!  economic  burden  borne  hv  the 
serviccanember’s  j)rimary  canjgiver  in 
providing  such  caregiving.  The  criteria 
for  participation  in  the  Sf^AADL 
l)rogram  includes,  in  relevant  part, 
certification  by  a  licen.sed  DOD  or  VA 
physician  that  the  .servicemember  has  a 


permanent  catastrophic  injury  or  illness 
and  is  in  necid  of  a.ssi.stance  from 
another  per.son  to  perform  the  personal 
fimctions  nuinired  in  everyday  living 
and  that,  in  the  ah.sence  of  the  provision 
of  such  a.ssi.stance,  the  servicemember 
would  re(|nir(!  hospitalization,  nursing 
home  care,  or  other  residential 
institutional  care.  87  U..S.(’..  489.  The 
Diipartinent  notes  that  the  definition  of 
sfu  ioiis  injuiv  or  illnoss  for  o  currant 
sarvicaniainhar  in  §  82.5.1 27(c)(l ) 
reflects  the  statutory  definition  of  the 
term.  While  the  Department  does  not 
believe  that  it  would  he  aj)])ro])riale  to 
add  j)arlici])ation  in  the  SfiAADL 
])rogram  as  a  second  definition  for 
serious  injury  or  illness  of  a  current 
servicememher,  it  does  believe  that  a 
current  servicemember  enrolled  in  the 
program  may  meet  the  re(]nirement  of 
suffering  a  serious  injury  or  illne.ss  that 
renders  the  servicemember  unable  to 
perform  the  duties  of  his  or  her  office, 
grade,  rank,  or  rating.  As  di.scnssed  in 
more  detail  in  the  discussion  of 
§825.810  below,  jnivate  health  care 
providers  may  consider  documentation 
])rotlnced  by  the  DOD,  such  as  DD  Form 
2948.  in  asse.ssing  whether  the  current 


his  or  her  olfice,  grade,  rank,  or  rating. 

The  FY  2010  NDAA  recinires  the 
De])artment  to  define  a  (pialifying 
serious  injnrv  or  illness  for  a  vettnan. 
Projxjsed  §  825.1 27(c)(2)  defined  .serious 
injury  or  illness  for  a  covcned  veteran  as 
an  injury  or  illness  that  was  incurred  in 
the  line  of  duly  on  active  duty  or  existed 
before  the  beginning  of  active  (liity  and 
was  aggravated  by  service  in  the  line  of 
duty  on  active  duly  and  manife.sted 
before  or  after  the  member  became  a 
veteran  and  sati.sfied  one  of  three 
alternate  definitions  set  out  in 
paragraphs  (c)(2)(i).  (c)(2)(ii),  and 
(c)(2)(iii).  With  these  three  pro])osed 
definitions,  the  Department  intended  for 
there  to  be  parity  between  the  definition 
of  a  serious  injury  or  illness  of  a  covered 
veteran  and  the  .statntorv  definition  of  a 
serious  injury  or  illness  of  a  c:nrrent 
servic(!memher.  Because  a  vet(;ran  no 
longer  has  a  military  office,  grade,  rank, 
or  rating  and  may  j)artici])ate  in  the 
civilian  workforce,  the  standard  for  a 
serious  injury  or  illness  for  cnrnmt 
memb(!rs  of  the  Armed  Forces  cannot  h(! 
directly  applied  to  veterans.  Tlu;  three; 
all(;rnative  definitions  .set  out  in  the 
proposal  at  (c)(2)(i),  (ii),  and  (iii)  were 
intended  to  achieve  this  ])arity.  As 
discussed  later,  the  De])artment  akso 
reepiested  comment  on  adding 
enrollment  in  the  D(;])artment  of 
Veterans  Affairs  (VA)  Program  of 


(Comprehensive  Assistance  for  Family 
(;aregiv(;rs  as  a  possible  fourth 
definition  for  establishing  a  (pialifying 
siirions  injury  or  illness  of  a  covered 
veteran,  and  sought  comment  from 
veterans  and  caregivers  on  wluither 
inclusion  of  this  program  would  Ik; 
helpful.  77  FR  8t)89. 

Proposed  §  825.1 27(c)(2)(i)  defined  a 
sarious  injnrv  or  illnass  of  a  covarad 
vataron  as  a  serious  injury  or  illness  of 
a  current  servicememb(;r,  as  defined  in 
])ropo.sed  §  825.127(c)(1),  that  continues 
after  the  servicemember  b(;conu;.s  a 
vet(;ran.  Thus,  if  a  V(;teran  snfi(;red  a 
serious  injury  or  illness  wh(;n  he  or  she 
was  a  current  member  of  the  Arm(;d 
l’orc(;s  and  that  same  injury  or  illness 
continues  after  the  m(;mher  lt;avt;,s  the 
Armed  F’orces  and  hecom(;.s  a  veteran, 
the  injury  or  illness  will  continue  to 
(]ualifv  as  a  serious  injury  or  illness 
warranting  military  caregiver  leave.  As 
.stated  in  the  NPRM,  the  Department 
b(;liev(;s  that  allowing  (pialifying  family 
m(;mh(;rs  to  lake  leave  to  care  for 
covered  veterans  who  continue  to  suffer 
from  tlu-'se  .s(;ri()u.s  injuries  or  illn(;s.s(;s 
is  consi.stent  with  c()ngr(;.ssi()nal  intent, 
as  (;vid(;nc(;d  by  the  extension  of 
military  (:ar(;giv(;r  leave  provisions  for 
veterans  for  a  (l(;fin(;d  fiv(;-y(;ar  period. 

77  FR  8987.  .S(;nators  Harkin  and 
Murray  submitted  the  only  comment  on 
this  definition,  and  stated  that  the 
definition  is  cl(;ar  and  understandable. 
The  F'inal  Rule  incoqiorates  this 
definition  as  jiroposed. 

I’rojiosed  §  825.1 27(c)(2)(ii)  (l(;fin(;(l  a 
sarions  injury  or  illnass  for  n  covarad 
vaiaran  as  a  physical  or  mental 
condition  for  which  the  covered  veteran 
has  r(;c(;ive(l  a  VA  .S(;rvic(;  R(;lat(;(l 
Disability  Rating  (VA.SRD)  of  50  percent 
or  gr(;at(;r,  and  the  VASRD  rating  is 
based,  in  whole  or  part,  on  the 
condition  for  whicli  the  car(;giver  l(;ave 
is  n(;(;de(l.  As  (liscn.ss(;d  in  the  NPRM, 
the  D(;])artm(;nt  considered  jjroposing  a 
VASRD  rating  of  80  p(;rcent.  which  is 
(;(pial  to  the  level  at  which  the  veteran 
is  considered  “totally  di.sahled”, 
m(;aning  that  the  v(;t(;ran  is  unabh;  to 
.s(;cur(;  or  follow  a  substantially  gainful 
occiqiation  by  reason  of  a  .servic(;- 
connected  disability  under  tin;  VA 
ingulations.  77  FR  8988;  saa  88  ("FR 
4.18.  The  D(;partm(;nl  was  concerned, 
how(;v(;r,  that  v(;t(;rans  may  suffer  from 
injuri(;s  and  illnes.ses  that  do  not  result 
in  a  total  disability  un(l(;r  the  VA.SRD 
rating  .system,  hut  which  shoidd  (pialifv 
as  a  serious  injury  or  illn(;.ss  for  military 
car(;giver  l(;ave.  The  D(;])arlm(;nt  also 
c()nsi(l(;r(;(l  ])ro])osing  a  VASRD  rating  at 
a  level  l(;s.s  than  50  percent,  hut 
(let(;rmin(;(l  that  a  lower  thr(;shol(l  might 
capture  injuries  and  illne.ss(;s  that 
Congress  did  not  intend  to  qualify  as 


(;xi.st  prior  to  .s(;rvic(;  and  b(;  aggravat(;(l 
in  the  line  of  dntv  on  active  dutv  to  such 


.s(;rvicem(;mb(;r  has  a  serious  injury  or 
illu(;.ss  that  may  r(;n(l(;r  him  or  her 
medically  uidit  to  p(;rform  tin;  dnti(;.s  of 
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.serious  injuries  or  illnes.ses  for  which 
employees  would  1)(!  entitled  to  20 
workweeks  of  FMI.A  leave.  In  addition, 
the  Department  believed  that  a  singh; 
thnishold  of  an  ovcu  all  VASRD  rating  of 
.50  percent  (hascid  on  a  single  or 
mnltiple  disabilities)  was  more 
appropriate  to  establish  a  .serious  injurv 
or  illness  for  a  covered  veteran  than  the 
two-tiered  test  used  uiuler  VASRD 
determining  total  disability  based  on 
multi])le  conditions.  The  Dei)artment 
sought  comments  on  all  aspects  of  this 
pro])osed  definition. 

S(!veral  comments  were  received  with 
respect  to  the  secanid  pro])o.se(l 
definition  of  a  qualifying  serious  injurv 
or  illness  for  a  veteran  set  out  in 
§ 825.127(c)(2)(ii).  Senators  Ilarkin  and 
Murray  stated  that  the  jnopo.sed  50 
percent  VASRD  rating  threshold  is 
sufficient  so  long  as  there  are  other 
avenues  for  the  veteran  to  (pialify  as 
having  a  serious  injurv  or  illness.  The 
Partnership  exjjressed  concern  that  the 
50  ])ercent  VASRD  rating  mav  not 
caiJture  certain  serious  injuries  and 
illne.sses.  The  Partnershij)  j)ointed  to 
traumatic  brain  injuries  and  ])o.st 
traumatic  stre.ss  di.sorder  and  suggested 
that  the.se  conditions  may  not  he 
captured  by  the  50  percent  threshold. 

An  individual  commenter  ex|)res.sed  a 
similar  concern  regarding  ])ost  traumatic 
stre.ss  disorder.  The  (XiD  noted  that 
while  a  50  percent  VASRD  rating  is 
likely  to  capture  the  most  siginficantly 
disabled  veterans,  a  nninber  of  arguahlv 
.serious  conditions  may  not  he  rated  at 
a  l(!vel  of  50  percent  or  greater,  and 
cited  a  number  of  conditions  that  it 
asserted  should  he  covered  hut  that 
might  not  he  rated  at  a  level  of  50 
piircent  or  greater.  Legal  Aid 
commented  that  the  Department’s 
decision  to  pick  a  certain  VASRD  rating 
rather  than  allowing  for  the  more  fact- 
specific  incjuiry  allowed  for  under  the 
definition  of  serious  health  condition 
seemed  unnecessarily  rigid. 

The  De])artment  has  considered  the 
comments,  and  continues  to  believe  that 
a  VASRD  rating  of  50  perc(!nt  or  greater 
is  most  reflective  of  congressional  intent 
and  is  the  rating  at  which  injuries  or 
illnes.ses  are  on  par  with  a  .serious  injury 
or  illness  of  a  current  .servifxnnemher.  In 
j)ropo.sing  a  threshold  of  50  percent,  the 
Dej)artment  was  attempting  to  ensure 
that  di.sabilities  or  conditions  that  mav 
nmder  the  veteran  substantially  unable 
to  work  were  c:aptured,  so  as  to  achieve 
parity  with  the  definition  of  serious 
injury  or  illne.ss  for  a  current 
.servicememher.  At  the  same  time,  the 
D(!])artment  was  attempting  to  ensure 
that  the  threshold  was  great  enough  to 
preclude  injuries  or  illnes.ses  that 
Congress  did  not  intend  to  include  in 


the  definition  of  a  serious  injurv  or 
illne.ss.  The  Department’s  review 
indicates  that  a  VASRD  disabilitv  rating 
of  50  percent  or  greater  (mcompa.sses 
di.sabilities  or  conditions  such  as 
amputations,  seven;  burns,  post 
traumatic,  stress  disorder,  and  seven; 
traumatic  brain  injuries.  While  these 
and  oth(;r  injuries  and  illnesses  may  not 
result  in  a  total  disability  under  the 
VASRD  rating  system,  the  Department 
believes  that  such  conditions  should 
(pudify  as  a  .serious  injurv  or  illne.ss  for 
military  caregiver  leave;.  .Similarly,  as 
noted  in  the  NPRM,  tin;  Dejjartment 
believes  that  a  VASRD  rating  below  50 
percent  woidd  fail  to  reach  tin;  level  of 
severity  intended  by  Ciongress.  77  FR 
8t)08.  Tin;  commenters  who  addressed 
this  proposed  definition  did  not  suggest 
an  alternative  VA.SRD  rating  that  would 
better  capture  conditions  that  should  he 
considered  a  .serious  injurv  or  illne.ss. 
Therefore,  in  order  to  achieve;  parity 
with  the  standard  of  a  .serious  injury  or 
illne.ss  for  a  current  nn;mlH;r  of  the 
Armed  Forces,  the  D(;j)artment 
concludes  that  a  VASRD  rating  of  50 
])ercent  or  gr(;ater  is  appropriate  and 
most  closely  approximates  a  condition 
that  snhstantially  impairs  a  veteran’s 
ability  to  work. 

The  De])artnn;nt  is  cognizant  of  the 
commenters’  conci;rn  that  many 
veterans  win;  will  have;  a  ne;e;el  fen- e:are; 
arising  out  eef  an  injurv  e)r  illue;.s.s  re;late;el 
te)  military  .se;rvie:e;  mav  ue)t  have; 
re;e;e;ive;el  a  VASRD  niting.  The 
De;partme;nt  re;ite;rate;s  its  inte;nt  that  the; 
VA.SRD  rating  he;  eenly  e)ne;  alternative; 
for  establishing  a  ejualifving  .serious 
injurv  or  illness  e)f  a  ce)vereel  veteran.  In 
instane:e.s  where;  the;  .servie:ememhe;r  has 
not  yet  ree:e;iveel  a  VA.SRD  rating,  family 
memhers  will  still  be  able  to  take  leave 
if  the;  veteran’s  exenelition  is  such  that  it 
con.stitutes  a  .serious  illne;.ss  eer  injurv  in 
ae;e;e)relance  with  any  one  of  the  other 
elefinitions  se;t  forth  in  §  825.127(c)(2). 
The;re;fe)re;,  the  Department  aelopts 
]3ro])e).seel  ^  825.1 27(e:)(2)(ii)  witheeut 
me)elifie:ation  in  the;  Final  Rule. 

The  De;})artme;nt  preepexseel  a  thirel 
elefinitie)!!  e)f  serious  injury  or  illness  for 
a  covered  veteran  in  §  827.127(e;)(2)(iii) 
as  a  ])hysie:al  e)r  me;ntal  e:e)nelitie)n  that 
substantially  impairs  the  ve;te;ran’.s 
ability  te;  seeaire  eer  fe)llow  a 
sidestantially  gainfid  e)e;e:npatie)n  hv 
re;ase)n  e)f  a  se;rvie;e;-e:e)nne;e:te;el  elisahility 
or  we)idel  ele;  se;  absent  tre;atme;nt.  77  FR 
8908.  This  elefinitie)!!  was  inte;nele;el  te) 
e:e)ver  injuries  anel  illne;s.se;.s  that  are; 
similar  in  severity  to  the  injuries  anel 
illne;.sse;.s  epialifying  uneier  the;  pre)j)e),seel 
elefinitions  in  (c)(2)(i)  <mel  (ii).  but  for 
whie:h  the  veteran  eliel  ne)t  e)htain 
e:e;rtification  as  a  serious  injury  or  illness 
when  he  eer  she  was  a  eairrent  member 


of  the;  military  or  hael  not  re;e:eive;el  a 
VA.SRD  rating.  In  aelelition,  the; 
Department  inteneleel  by  this  elefinition 
te)  ea)\'er  ve;ter<m.s  wlu)  may  ne;e;el  a 
lamily  meanber  to  pre)viele;  e:are;  fe)r 
injurie;s  e)r  illnes.ses  that,  absent 
treatment,  woulel  .sid).stantially  impair 
the  veteran’s  ability  to  seeaire;  or  fe)lle)w 
a  substantially  gainful  e)e;eaipatie)n.  77 
FR  8908.  The  Di;partment  explaineel  that 
it  expe;e:teel  that,  when  making 
eleterminations  e)f  a  .serious  injurv  e)r 
illness  uneier  this  j)re)])e).se;el  elefinitieen, 
health  e.are;  provielers  weeulel  eh)  .so  in  the 
.same;  way  they  make;  similar 
ele;te;rminatie)n.s  for  .Soeaal  .Sexairity 
Disability  anel  Workers’  Ca)m])en.satie)n 
edaims.  Id.  at  8909. 

The  Department  sought  comment 
spe;e:ifically  on  whether  this  pre)pe)seel 
definition  woulel  he  effeedive;  at 
e:apturing  the  serious  injurie;s  e)r 
illne;s.se;.s  that  e:overeel  veterans  suffer  fe)r 
whiedi  caregiving  is  ne;e;ele;el  by 
eiualifving  family  memhe;r.s  anel  whiedi 
we)ulel  not  he  e:ove;re;el  uneier  the;  first 
twe)  pre)])e).se;el  elefinitions  in  paragraphs 
(e:)(2)(i)  anel  (e:)(2)(ii).  The  De;partme;nt 
akso  se)ught  e;e)nnne;nt  een  the;  ability  e)f 
he;alth  e:are  i)re)viele;rs  to  e:e;rtify  a  se;rie)us 
injury  e)r  illne.ss  lor  a  e:e)ve;re;el  veteran 
anel  the;  ability  e)f  e;mj)le)ye;rs  te) 
aelministeir  le;ave;  a.ssoeiiateel  with  a 
se;rie)us  injurv  e)r  illne;ss  fe)r  a  e;e)ve;re;el 
ve;te;ran  unele;r  this  ])re)pe).se;el  ele;finitie)n. 
Finally,  the;  Department  .se)ught 
e:e)nnne;nt  een  the;  tvpe;.s  e)f  injurie;s  anel 
illne.sses  that  typie.ally  manife.st  afte;r  the; 
se;rvie:e;me;nd)e;r  he;e:e)me;s  a  ve;te;ran, 
whe;the;r  a  family  member  is  ne;e;ele;el  to 
e:are  for  the;  ve;te;ran  for  suedi  injuries  or 
illne;.s.se;.s,  anel.  if.se),  whether  the; 
pre)pe).seel  elefinitieen  woidel  ce)ve;r  siiedi 
situations. 

The;  De;])artment  re;e:eiveel  nume;re)u.s 
e:onnnent.s  e)n  this  pre)j)e).se;el  thirel 
elefinitie)!!.  The  CCD  generally  supported 
this  propo.sal  (with  spt;cific  exe;eptie)ns 
eliseaisseel  bele)w)  given  the;  length  e)f 
time;  it  may  take  to  re;e:eive  a  VA.SRD 
rating.  Seve;ral  e;e)nnne;nte;rs  aelelre;.s.seel 
the;  part  of  the;  elefinition  that  re;eiuires 
the  injurv  e)r  illne;.s.s  te)  snhstantially 
impair  the;  ve;teran’s  ability  te)  we)rk  e)r 
we)ulel  eh)  so  ah.sent  tre;iitme;nt.  .SflRM 
askeel  that  the;  Dej)artme;nt  ])re)viele; 
further  guiehmea;  e)n  the;  terms  in  the; 
elefinitie)!!.  Le;gal  Aiel,  .Se;!iate)r.s  Harki!! 
anel  Mierray,  anel  the  Part!!e;rship 
sienilarly  e;x])re;.sseel  eaeeeea;!!!  that  this 
ele!fi!!itie)!!  ea)!!tai!!e;el  unelefueeel  te;r!!!s. 
whie:h  ea)!!lel  e:ai!se  ea)!!fu.sie)!!  a!i!e)!!g 
enilitary  families  e)r  !!!e;elie:al 
profe;.s.sie)!!<ils  unfaeniliar  with  this 
la!!gi!i!ge!.  Twiga  a!!el  a!!  ieeelivielual 
ea)!!!!ne!!ter  expre;.s.seel  suppeert  fe)r  the; 
Departmeeet’s  re;ea)g!!itio!!  that  ei  ve;tera!! 
!!!:iy  he  able  to  we)rk  while  also  !!e;eeli!!g 
assistanea;  perfor!!!i!!g  other  daily 
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activities.  However.  Aon  Hewitt 
inquired  why  a  family  member  would 
.still  need  FMl.A  leave  if  the  veteran  is 
able  to  work.  This  commenter  believed 
that  this  provision  would  lead  to 
iiicmased  abn.se  of  KMLA  leave. 

Senators  Harkin  and  Murray  expressed 
concern  that  the  focus  on  a  veteran's 
abilitv  to  work  might  provide  a 
disincentive  for  the  veteran  to  pursue 
employment.  The  Scmators  further 
assertiid.  along  with  the  Partnership, 
that  making  a  family  member's  ability  to 
take  military  caregiver  leave  dependant 
on  the  veteran's  inability  to  work 
impo.ses  a  more  stringent  standard  for 
leave  to  t:are  for  veterans  with  a  .serious 
injury  or  illne.ss  than  for  non-veterans 
with  a  serious  health  condition.  These 
commenters  recommended  that  the 
He|)artment  permit  military  caregiver 
leave  for  family  members  of  cox’ered 
veterans  who  have  a  serious  health 
condition  that  was  cau.sed  or  aggravated 
in  the  line  of  duty  on  active  duty.  In 
contra.st.  the  ('.(3)  stated  that  while  the 
Hcipartment  does  not  use  a  suh.stantially 
gainful  work  standard  for  others  to 
(jualifv  for  leave  related  to  a  serious 
health  condition,  it  understood  that  the 
Department  was  attem|)ting  to  s(!t  a 
higher  standard  for  the  enhanced  leave 
provision  for  family  members  of 
veterans.  In  keej)ing  with  this  standard. 
th(!  (X;i)  suggested  that  using  the 
standard  for  Social  .Securitv  Disahilitv 
Insurance  (.SSDI)  for  a  healthcare 
provider  to  (hitermine  if  the  injury  or 
illnii.ss  renders  the  vetinan  substantially 
limited  in  the  ability  to  work  because 
manv  vetcirans  with  significant  service- 
connected  disabilities  receive  an  official 
determination  of  S.SDl  before  obtaining 
a  VASRD  rating.  The  t;ommenter 
suggested  that  an  .SSDI  determination 
should  qualify  a  covered  veteran  under 
this  s(;ction  along  with  a  medical 
opinion  that  the  injury  or  illne.ss  is  at 
least  related  to  militarv  service.  At  the 
.same  time,  the  commenter  ex])re.s.sed 
concern  that  reliance  on  an  .S.SDl  or 
Workers'  (X)mpensation  standard  could 
Ixi  unnecessarily  restrictive.  The  CCD 
suggested  that  the  Dej)artment  include 
as  an  alternative  definition  the  veteran's 
inability  to  perform  a  number  of 
activities  of  dailv  living.  .Senators 
Harkin  and  Murray  similarly  suggested 
as  another  option  a  definition  based  on 
a  veteran's  inability  to  perform  a 
number  of  activities  of  dailv  living  and 
instrumental  activities  of  daily  living. 
I.egal  Aid  asserttui  that  the  Department's 
.statement  that  j)rivate  health  care 
providers  can  make  determinations  of 
serious  injuries  or  illnesses  in  the  same 
way  they  make  similar  determinations 
for  S(K;ial  Securitv  Di.sahilitv  and 


Workers'  Compensation  claims  is 
unnecessarily  complicated  as  not  all 
private  iKuilthcare  providers  make  these 
types  of  determinations  and  Workers' 
(Xjinpen.sation  standards  varv  hv  state. 
This  connmaiter  reciimsted  that  this 
standard  he  removed,  or  if  it  is  retained, 
that  the  Dcipartment  provide  more 
guidance.  La.stly,  the  (XID  and  .Senators 
Harkin  and  Murray  suggested  that  tiie 
Dejiartment  remove  the  term  .service- 
coniKKited  disability  and  replace;  it  with 
a  disability  that  is  n;lat(;d  to  militarv 
service  or  a  disability  or  disabilities 
eligible  for  .service  conmection  because 
only  the  VA  can  officially  determine 
whether  a  disability  is  .service- 
connected. 

After  carefully  con.sid(;ring  these 
comments,  the  Department  has  decided 
to  retain  the  proposed  definition  in 
§  825.1 27(c)(2)(iii)  with  one 
modification.  In  response  to  comments 
that  only  the  VA  can  determine  if  a 
disability  is  connected  to  the 
individual's  military  service,  the 
Dej)artment  has  removed  the  term 
service-connected  disability  or 
disabilities  and  replaced  it  with  the 
t(;rm  a  disability  or  disabilities  related  to 
military  service  in  tin;  Final  Rule.  This 
change  is  made  to  avoid  any  confusion 
as  to  whether  a  determination  of  service 
connection  from  the  VA  is  reipiired  for 
this  definition:  the  Department  does  not 
view  this  as  a  substantive  change  as  the 
FY  201 0  NDAA  clearly  recpiires  that  a 
covered  veteran's  serious  injury  or 
illness  have  been  incurr(;d  or  aggravated 
in  tin;  line  of  duly  on  active  dutv.  As  the 
Dej)artment  .stat(;d  in  the  NORM,  a 
certification  of  serious  injury  or  illne.ss 
under  this  definition  serves  oidv  to 
establish  that  the  veteran  has  a 
condition  that  entitles  his  or  her  familv 
member  to  military  caregiver  leave 
under  the  FMLA.  77  FR  8909.  .Such  a 
determination  i)rovide.s  no  basis  for  a 
determination  of  status,  rights,  or 
l)(;nef  its  for  the  VA  or  oth(;r  agencies. 
The  VA  is  the  sole  agency  (jualified  to 
make  any  .service-connected  rating 
det(;rmination  for  ])urpo.ses  of  VA- 
related  rights  or  benefits.  The 
Department  believes  that  the  modified 
])hra.sing  in  the  Final  Rule  will  pr(;vent 
])os.sil)le  confusion  on  this  issue. 

In  nispon.se  to  the  comments  by  the 
Partnership  and  .Senators  Harkin  and 
Murray  that  this  definition  links  tin; 
ability  of  an  employee  to  take  militarv 
caregiver  leave  to  the  veteran's  inability 
to  work,  the  De|)artmenl  emphasizes 
that  the  definition  includes  a  physical 
or  mental  condition  that  would 
substantially  impair  a  veteran's  ability 
to  work  absent  treatment,  and  therefore 
does  not  pn:clude  coverage  of  veterans 
who  are  employed.  The  comimints 


illustrate  that  further  clarification  of  this 
standard  is  neeihid.  This  definition 
would  cover,  for  example,  a  covered 
veteran  with  post  traumatic  stress 
disorder  who  is  rec(;iving  medical 
treatment  and  is  able  to  work,  but  would 
not  be  able  to  do  .so  without  treatment, 
and  who  neiids  care  from  an  emplovee- 
family  im;ml)(;r  because  of  this 
treatment.  Thus,  this  definition 
recognizes  that  while  a  veteran  may  be 
able  to  work,  he  or  she  may  have  a 
continuing  neiid  for  treatment  for  his  or 
her  military  related  injury  or  illness 
that,  if  not  tr(;ated.  would  substantially 
imj)air  his  or  her  ability  to  secure  or 
follow  a  gainful  occiq)ation.  It  is  the 
D(;])artment’.s  jjosition  that  in  such 
scenarios,  the  veteran's  family  member 
woidd  he  entith;d  to  FMLA  caregiver 
l(;ave  to  provide  care  for  the  veteran, 
such  as  driving  the  veteran  to  medical 
appointments  or  assisting  the  veteran 
with  basic  medical  needs.  Sun 
§  825.124(a).  The  Department  fully 
sup|)ort.s  the  goal  of  returning  veterans 
to  the  workforce,  and  does  not  believe 
that  this  definition  will  undermine  that 
goal. 

In  addition,  in  res|)on.se  to  the 
comments  urging  the  D(;partment  to 
adopt  the  serious  health  condition 
standard  as  tin;  def  inition  of  a  serious 
injury  or  illne.ss  of  a  veteran,  the 
Departnumt  notes  that  an  eligible  family 
member  is  entitled  to  take  28 
workw(;ek.s  of  leave  in  a  single  12- 
month  period  under  the  FMLA  military 
caregiver  l(;ave  provision.  Snn  29  IJ..S.(;. 
2812(a)(3).  As  the  (XID  correctly  noted, 
this  is  an  enhanced  l(;ave  entitlement,  as 
traditional  FMLA  only  allows  12 
workweeks  of  leave  for  an  eligible 
employee.  When  Congress  ])assed  the 
FY  2008  NDAA  fir.st  creating  this 
enhanced  leave  provision,  it  defined  a 
.serious  injury  or  illness  of  a  current 
servicemember  as  an  injury  or  illne.ss 
that  was  incurred  by  the  covered 
servicemember  in  the  line  of  duty  on 
active  duty  in  the  Armed  Forces,  and 
that  mav  render  the  member  medically 
unfit  to  j)erform  the  duties  of  the 
member's  office,  grade,  rank,  or  rating. 
Public  Law  110-181.  Congre.ss  did  not 
use  the  exi.sting  statutory  standard  of 
serious  health  condition  as  defined  in 
29  l)..S.C.  2811(11)  as  the  basis  for  the 
military  caregiver  leave  entitlement. 
When  Congress  ])a.ssed  the  FY  2010 
NDAA,  it  retiuired  the  .Secr(;tary  to 
define  a  serious  injury  or  illness  of  a 
covered  veteran.  Public  Law  111-84. 
Again.  Congre.ss  did  not  use  the 
statutory  standard  of  .serious  health 
condition  as  the  basis  of  the  entitlement. 
13ecau.se  Congre.ss  expre.ssly  added  a 
new  standard  for  military  caregiver 
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leave  for  both  (airrent  serviceineinbers 
and  covered  veterans  instead  of 
referencing  the  existing  serious  health 
condition  standard,  the  D(;|)artinent’s 
intent  in  defining  serious  injury  or 
illne.ss  of  a  coveiaul  veteran  was  to 
achieve  ])arity  between  the  definitions 
of  a  serious  injury  or  illness  for  current 
s(;rvic(!ineinl)ers  and  for  covered 
veterans  for  this  enhanced  leave 
(nititlement.  As  the  definition  of  a 
.serious  injury  or  illness  for  a  current 
.servic(!ineinher  is  linked  to  tin; 
.serviceineinher's  inal)ility  to  ])erforin  the 
duties  of  his  or  her  office,  graile,  rank, 
or  rating,  and  in  light  of  the  fact  that 
v(!terans  no  longcM'  ha\'e  an  office,  grade, 
rank,  or  rating  to  perforin,  the 
Diipartment  projiosed  a  definition  that 
would  link  the  veteran's  injury  or 
illne.ss  to  a  condition  that  substantially 
impairs  the  veteran's  ahility  to  secure  or 
maintain  a  gainful  occupation  or  would 
do  so  absent  treatment.  F’or  these 
rea.sons,  the  Department  does  not 
believe  it  would  be  apjirojiriate  to 
define  a  serious  injury  or  illness  of  a 
covenid  veteran  as  a  serious  health 
condition.  Tiie  Dejiartment  notes  that 
where  a  veteran's  injury  or  illne.ss  is  not 
a  .serious  injury  or  illne.ss  as  defined  in 
this  Final  Ride,  the  veteran's  family 
memhers  would  still  be  able  to  take 
FMbA  leave  to  care  for  the  veteran  if  the 
condition  is  a  serious  health  condition 
and  the  other  re(|uirements  for  FMLA 
leave  are  met. 

While  the  Department  acknowledges 
the  comments  that  some  of  the  terms 
used  in  this  definition  are  new  to  the 
FMLA.  the  Department  believes  that 
health  care  jnoviders  will  be  able  to 
make  the  determination  of  whether  an 
injury  or  illness  sub.stantially  impairs 
the  veteran’s  ahility  to  secure  or  follow 
a  substantially  gainful  occujiation  or 
would  do  so  ab.sent  treatment.  The 
Dejiartment  declines  to  further  define 
these  terms  at  this  time,  as  it  believes 
that  such  determinations  will  be  a  fact- 
.sjiecific  inc|iury  that  the  health  care 
jirovider  will  make  based  on  his  or  her 
skills,  experti.se,  and  experience.  As  the 
Dejiartment  noted  in  the  NFRM,  health 
care  jiroviders  are  currently  called  upon 
to  make  determinations  about  an 
individual’s  ability  to  work  for  Social 
Security  and  Workers'  Ciompensation 
claims,  and  the  Dejiartment  believes 
that  a  health  care  provider  can  make 
similar  determinations  for  FMLA 
reciuests  for  military  caregiver  leave  as 
well.  77  FR  8909.  In  response  to  Legal 
Aid’s  comment  regarding  .Social 
Security  Disability  and  Worker's 
(lompensation,  the  Department  clarifies 
that  it  did  not  jnopose  that  jnivate 
health  care  providers  use  the 


estahlished  standards  for  Social  Security 
Disability  or  Worker’s  (iomjien.sation 
evaluations  for  making  .serious  injurv  or 
illness  determinations  under  the 
])roi)osed  definition  at 
§82.5.]27(c)(2)(iii).  Rather,  the 
Dejiartment  was  attempting  to  illustrate 
that  health  care  providers  alreadv  make 
similar  types  of  determinations 
regarding  an  individual’s  abilitv  to 
work,  and  therefore,  the  Department 
expects  that  they  have  the  experience 
and  experti.se  permitting  them  to  do  so 
for  military  caregiver  leave 
certifications. - 

Lastly,  the  Department  has  decided 
not  to  ado])t  the  (XiD’s  recommendation 
to  use  SSDl  determinations  as  another 
means  of  estahli.shing  a  .serious  injurv  or 
illne.ss.  It  is  the  Department's 
understanding  that  the  criteria  upon 
which  SSDl  determinations  are  based 
are  distinct  from  the  criteria  ujion 
which  VASRD  ratings  are  ha.sed.  In  light 
of  the  fact  that  the  definition  in 
jiroposed  ^  825.1 27(c)(2)(iii)  was 
intended  to  mirror  a  50  percent  or 
greater  VASRD  rating,  relying  on  a  SSDl 
determination  would  not  necessarily  be 
an  eijuivalent  standard.  The  Department 
is  concerned  that  if  it  were  to  use  SSDl 
determinations  to  establish  a  (pialifying 
serious  injurv  or  illne.ss  of  a  covered 
veteran,  parity  may  not  he  achieved  due 
to  the  different  criteria  on  which  SSDl 
determinations  are  based.  Moreover,  the 
.S.SDl  determination  does  not  address 
whether  the  veteran’s  injury  or  illness 
was  incurred  or  aggravated  in  the  line 
of  duty  on  active  duty.  However,  the 
Dejiartment  believes  that  if  a 
servicemember  has  an  SSDl 
detiirmination,  a  private  health  care 
jirovider  may  consider  the 
determination  in  assessing  whether  a 
veteran  has  a  qualifying  serious  injurv 
or  illne.ss. 

In  addition  to  the  three  definitions 
that  the  Department  jirojKKsed  in  the 
NPRM,  the  Department  also  discu.ssed 
the  VA’s  Program  of  Comprehensive 
Assistance  for  h'amily  Caregivers  (.see 
(Mivt>ivfirs  and  Vatamns  Oninihiis 
Haalth  Snivicas  Act  of  2010,  Public  Law 
lll-l():i;  88  CFR  Part  71)  as  another 
po.ssihlc!  means  through  which  the 
severity  of  a  veteran’s  injury  or  illne.ss 
may  be  asse.ssed.  77  FR  8989.  This 
|)rogram  is  designed  to  provide  health 
care,  travel,  training,  and  financial 


-As  (lisciissud  ill  §K2,').ai().  \vlii!ii  an  cmployiM! 
()l)lains  a  cortiricalion  liir  mililarv  cara^ivor  laavi; 
Iroin  a  privaU;  liaallli  can;  providiM'  that  is  not 
alliliatod  with  DOD,  VA.  or  I  KICAKi:.  it  tho 
oinplovor  lias  roason  to  donht  tho  validity  ol  tho 
c.ortilioation.  ho  or  she  may  roqiiiro  tho  onijiloyoo 
to  obtain  a  .socond  (or  third  o|)inion)  at  tho 
oinplovor’s  oxponso.  .SV?o  1  ()(d):  82.'i.3t)7(h). 

(c:). 


benefits  to  certain  eligible  caregivers  of 
veterans  who  are  eligible  for  the 
(irogram.  In  general,  a  veteran  or 
servicemember  undergoing  medical 
di.scharge  from  the  Armed  Forces  is 
eligible  for  VA’s  Program  of 
Conqirehensive  A.ssistance  IVir  Family 
(iaregivers  if  the  individual  has  incurred 
or  aggravated  a  .serious  injurv  (including 
traumatic  brain  injuries.  ])sychological 
trauma,  or  other  mental  disorders)  in  the 
line  of  duty  on  or  after  Septembttr  11. 
2001;  the  serious  injurv  renders  the 
individual  in  need  of  a  minimum  of  six 
continuous  months  of  jier.sonal  care 
.services  baseil  on  a  variety  of  cdinical 
criteria  listed  under  88  (iFR  71.20 
(c)(l)-(4);  and  it  is  in  the  best  interest 
of  the  individual  to  participate  in  the 
jirogram.  See  88  CFR  71.20.  According 
to  the  VA,  there  are  ajiproximately  4,800 
participants  enrolled  in  the  program, 
and  80  jiercent  of  these  jiarticipants 
have  a  VASRD  rating  of  50  jiercent  or 
greater.  Based  on  the  eligihilitv 
requirements  for  VA’s  Program  of 
Conqirehensive  A.ssistance  for  Family 
Caregivers,  the  Dejiartment  believed  that 
most  veterans  who  (jualify  for  the 
jirogram  meet  the  requirement  of  having 
a  .serious  injury  or  illness  as  defined  in 
this  jirojiosal.  The  Dejiartment  invited 
comment  on  whether  adding  enrollment 
in  the  VA’s  jirogram  as  a  fourth 
alternative  to  the  definition  of  a  serious 
injurv  or  illness  of  a  covered  veteran 
would  be  ajijirojiriate  and  would  reduce 
the  burden  placed  on  military  and 
veterans’  families  in  seeking  FMLA 
leave. 

In  resjionse  to  the  Dejiartment’s 
iiKjuirv.  the  CX^D,  Senators  Harkin  and 
Murray,  and  the  Coalition  suhmitted 
comments  in  .sujijiort  of  making 
enrollment  in  the  VA’s  Program  of 
Comjirehensive  Assistance  for  Family 
Caregivers  jiart  of  the  definition  of 
.serious  injurv  or  illness  of  a  veteran. 
Additionally,  the  CCD  and  Senators 
Harkin  and  Murray  wrote  that  the 
Dejiartment  should  also  consider  a 
veteran’s  eligihilitv  for  the  jirogram  as 
jiart  of  the  definition  for  a  serious  injury 
or  illne.ss  even  if  the  veteran  is  not 
enrolled.  The  Dejiartment  did  not 
receive  any  resjionses  that  exjires.sed 
ojijiosition  to  this  jiossible  fourth 
definition.  Therefore,  in  the  Final  Rule 
at  S  825.1 27(c)(2)(iv),  the  Dejiartment 
adojits  a  fourth  definition  of  a  serious 
injiny  or  illne.ss  for  a  veteran:  an  injurv. 
including  a  jisychological  injurv,  on  the 
basis  of  which  the  covered  veteran  has 
been  enrolled  in  the  Dejiartment  of 
Veterans  Affairs  Program  of 
(Ximjirehensive  A.ssi.stance  for  Family 
Caregivers  will  he  a  qualifying  .serious 
injurv  or  illne.ss  for  military  caregiver 
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leave  for  a  covered  viiteran.  Only  actual 
enrollinenl  bv  covenul  veterans  in  this 
program  will  be  considered  as 
establishing  a  (]nalilying  serious  injury 
or  illness  under  this  definition.  The 
employee;  seeking  military  caregiv(;r 
lt;av(;  niuier  this  definition  does  not. 
howi;ver.  have  to  be  the  designated 
car(;givi;r  for  tin;  veteran  under  the  VA’s 
I’rogram  of  (;ompr(;h(;nsive  Assistance 
for  Family  Oan;giv(;r.s.  As  with  the  thr(;e 
oth(;r  definitions  in  paragraphs  (cj(2)(i) 
to  (iii).  enrollment  in  VA's  Frogram  of 
(’.omj)r(;hen.sive  Assistance  for  Family 
(’,an;givers  establishes  only  that  the 
veteran  has  a  s(;rion.s  injury  or  illne.ss, 
and  does  not  m(;an  that  the  (anployec;  is 
antomatically  entitl(;d  to  take;  FMLA 
leave.  The  employee  seeking  to  take 
FMLA  military  can;giver  leave  must 
(pialify  as  a  family  memh(;r  and  me(;t  the 
other  eligibility  criteria  under  the 
I’MLA,  and  the  veteran  must  me(;t  the 
definition  of  a  covarnd  vefti^nin  in 
82.5.127(h)(2).  The  n(;partment  not(;s 
that  the  VA’s  Frogram  of 
(;ompr(;hensive  A.ssistance  for  Family 
(iaregivers  is  open  to  veterans  who  wen; 
injured  on  or  aft(;r  Septeml)(;r  1 1 . 2001 . 
while  FMbA  militarv  car(;giver  leave 
recpiires  that  a  veteran  have  l)e(;n 
di.scharg(;(l  within  five  y(;ars  of  the 
(;mplov(;(;’.s  re(pi(;st(;(l  leave. 

The  D(;partment  projKj.sed  to  move  the 
paragraph  defining  the  familv  memh(;rs 
(jualihed  to  take  military  caregiver  leave 
currently  in  paragraj)!!  (h)  to  paragraph 
(d)  (tin;  nnmhering  of  the  subparagraphs 
did  not  change).  No  substantive  changes 
w(;r(;  proj)osed  for  this  j)aragraph.  Tin; 
I)(;partment  received  several  comments, 
inchuling  tho.se  submitted  l)y  Legal  Aid 
and  the  North  Ciarolina  Justice  Center  on 
the  definition  of  next  of  kin  of  a  covered 
s(;rvicememh(;r  that  aj)p(;ars  in  projiosed 
§  825.127(d)(3)  urging  the  Department  to 
expand  the  definition  hevond  blood 
relatives.  Two  commenters.  the  Family 
F(inality  Cionncil  and  tin;  Fartnershi]). 
noted  that  the  repeal  of  the  military’s 
"Don’t  Ask.  Don’t  Tell”  policy  means 
that  gay  and  lesbian  .servicem(;mh(;rs 
may  now  serve  ojjenly  in  the  militarv 
and  that  these  servicem(;mhers  woidd 
nndont)t(;dly  pr(;fer  to  he  car(;d  for  by 
their  same-sex  partners  or  spouses. 
The.se  commenters  suggested  that. 
t)(;cans(;  the  Defense  of  Marriage  Act 
prevents  same-.sex  conjiles  from  being 
considered  spon.ses  for  pnrpo.ses  of  the 
FMLA.  tin;  Department  should  exjjand 
the  definition  of  next  of  kin  of  a  covered 
servicememh(;r  to  inclinh;  domestic 
|)artners.  (In  a  similar  note,  Twiga  stated 
that  Ck)ngress  intended  to  ])rovide 
greater  flexibility  for  militarv  caregiver 
leave;  to  account  for  .servic<;memhers 
r<;lying  on  care  from  jieople  other  than 


sj)on.ses.  parents,  or  children.  According 
to  Twiga,  the  r(;(piirement  of 
consanguinity  is  ontdat(;d  h(;can.s(; 
kinshi])  is  predicated  on  l)roail(;r 
r(;lationships.  including  ])artners  and  in¬ 
laws.  'I’his  connn(;nt(;r  also  as.sert(;d  that 
the;  d(;finition  woidd  h;ave  adopted 
.servicem(;ml)(;rs.  who  have  no  lit(;ral 
blood  r(;latives,  with  no  next  of  kin.  It 
urged  tin;  Department  to  intei  jinit  the 
slatnti;’s  blood  riilative  r(;(pnr(;nu;nl  to 
include  cari;lakers  with  legal 
relationshijis  or  other  family  members. 
Additionally.  Twiga  sngge.st(;d  that,  in 
the  special  circumstance  of  a 
servicemi;mher  who  is  at  risk  of  snicidi;. 
lellow  .servicememhers  of  that 
.servicem(;mher  should  he  included  in 
the  definition  of  next  of  kin  of  a  covered 
servicenu;mhi;r.  Lastly,  this  comment(;r 
sngg(;sted  that  the  definition  taki;  into 
account  tin;  availability  of  a  particular 
caregiver  and,  where  tin;  next  of  kin  is 
not  available  to  |)rovide  caregiving,  the 
n(;xt  of  kin  of  a  cov(;r(;d  .servicemember 
definition  should  default  to  a  relativi; 
who  is  clo.si;  in  terms  of  personal 
r(;lationship  and  is  availahli;. 

The  D(;partm(;nt  cannot  modifv  the 
definition  as  reipiested  h(;can.se  the 
D(;i)artment  is  constrained  by  tin; 
statutory  d(;finition  of  next  of  kin  in  the 
FMI.A.  'I’he  statnli;  d(;fines  n(;xl  of  kin 
as  “the  neare.st  blood  relative.”  28 
IJ..S.(].  2()11(17).  based  on  this  statutory 
definition,  the  D(;|)artment  d(;fin(;d  naxt 
of  kin  of  (I  covovod  sorvicoinoiubor  in  tin; 
2008  Final  Rule  as  the  n(;ar(;st  blood 
relativ'i;  other  than  the  cover(;d 
servicememher’s  S|)onse,  pan;nt.  son.  or 
daughter  and  then  provided  the  order  of 
jiriority  of  blood  relatives:  those  who 
have  been  granted  legal  cn.stodv; 
brothers  and  sisters;  grandparents;  aunts 
and  uncles;  and  first  cousins.  73  FR 
07007-08.  In  addition,  as  an  alternative 
to  this  hierarchy  of  consanguinity,  the 
2008  Final  Rule  provided  for  the 
.servicemember  to  designate  in  writing 
another  blood  relativi;  as  the  n(;arest 
blood  relative.  Id.  Thus,  the  2008  Final 
Rule  adhered  to  thi;  con.sanguinitv  (/.e.. 
blood  relationshii))  element  of  the 
statutory  definition  even  in  interpreting 
"neare.st”  broadly  to  he  based  on 
closeness  of  personal  relationship  as  an 
alternative  to  close.sl  in  con.sanguinitv. 
73  FR  07008.  While  a  spou.se  is  not  a 
blood  relative,  the  inclusion  of  spouse 
among  the  r(;latives  exclud(;d  from  the 
definition  of  next  of  kin  of  a  covi;r(;d 
servic(;memher  was  intended  to  make 
cl(;ar  that  the  next  of  kin  was  an 
additional  family  member  beyond  the 
covered  .serviceinemher’s  sjxni.se, 
jjarents,  and  children;  it  was  not 
intend(;d  to  sugge.st  that  the  next  of  kin 
could  he  someone  unrelated  hv  blood. 


(nven  the  sjiecific  language  used  in  the 
statutory  definition  of  n(;xt  of  kin  (i.o., 
"blood  relative”),  there  is  no  basis  to 
include  same-sex  partn(;rs  or  spous(;s,  or 
fellow  servicememhers.  in  thi;  definition 
of  ni;xt  of  kin  of  a  covered 
s(;rvic(;m(;mh(;r.  In  response  to  I'wiga’s 
concern  r(;garding  ado])ted 
.servicenuanh(;rs.  the  Department  notes 
that  adoption  creates  a  ])arent-child 
relationship  between  the  adopted  child 
and  thi;  adoptive  jiarents  with  all  the 
rights,  ])rivileges  and  resjionsihilities 
that  attach  to  that  relationshi]).  Son 
lilock's  Low  Dictionary  (0th  ed.  2000). 
Therefore,  for  ])ur])oses  of  military 
caregiver  leave  and  the  definition  of 
next  of  kin  of  a  covered  servicemember. 
adojition  has  the  legal  effect  of 
establishing  the  same  consanguineous 
relationshi])s  with  family  members  that 
a  non-ado])ti;d  c.hild  has  to  that  child’s 
family  members.  Lastly,  the  De])artmi;nt 
notes  that  in  the  2008  Final  Rule,  it 
considered  hut  rejected  the  notion  of 
incorporating  a  "willing  and  able” 
concept  into  the  definition  because  of 
the  anticipated  difficulty  in  proving  and 
verifying  the  relative’s  willingness  and 
ahiliiy  to  ])rovide  care.  73  l'’R  ()75)()7. 

The  Department  also  received  two 
comments,  from  .Senators  llarkin  and 
Murray  and  the  (XiD,  requesting  that  the 
Dejiartment  clarify  that  each  caregiver 
who  takes  care  of  a  covered 
.servic.ememher  is  able  to  take  the  full  20 
weeks  of  leave  individually,  including 
situations  when  multi])le  employees 
need  leave  simultaneously  to  care  for  a 
single  covered  .servicemember.  In 
resjionsi;  to  these  c.omments.  the 
Dejiartment  notes  that  the  military 
caregiver  leave  entitlement  belongs  to 
the  employee-family  member  of  the 
co\'ered  servicemember.  Therefore, 
other  than  situations  when  spouses  are 
employed  by  the  same  emiiloyer,  each 
emjiloyee  family  member  who  is 
entitled  to  take  uj)  to  20  workweeks  of 
military  caregiver  leave  in  a  single  12- 
month  period  can  do  .so  independently 
of  whether  other  caregivers  are  also 
taking  leave  to  care  for  that  .same 
covered  servicemember.  As  stated  in 
§825.124(1)),  "Itjhe  employee  may  need 
not  he  the  only  individual  or  family 
member  available  to  care  for  the  familv 
member  or  the  covered  servicemember.” 
The  De])artmi;nt  does  not  believe  that 
further  clarification  is  nece.ssary. 
Therefore,  the  Department  adopts 
paragraph  (d)  in  the  I'inal  Rule  without 
modification. 

The  Dejiartment  jirojiosed  to  move  the 
jiaragrajih  exjilaining  the  single  12- 
month  jieriotl  currently  in  jiaragrajih  (c) 
to  jiaragrajih  (e)  (the  nnmhering  of  the 
suliparagrajihs  did  not  change).  No 
substantive  changes  were  jirojiosed  for 
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this  paragrajjh.  Tin;  Departniont 
explained  in  the  NORM  that,  h(;(;aiise 
the  FY  2010  NDAA  establishes  two 
distinct  categories  of  covered 
serviceineinhers  (/.e.,  a  cnrr(;nt  meinher 
of  the  Ann(;{l  Forces  and  a  covered 
veteran)  and  because  military  caregiver 
leave  is  a])pli(;d  on  a  per-cov(;red 
.serviceinember  per-injnry  basis,  an 
eligible  employee  could  potentially  take 
military  caregiver  l(;ave  to  care  for  a 
covered  serviceinember  who  is  a  current 
member  of  the  Armed  Forces  and  then, 
at  a  later  ])oint  wh(;n  the  .same 
serviceinember  becomes  a  co\’ered 
veteran,  could  take  a  suhseciuent  jieriod 
of  military  caregiver  leave  ha.sed  on  the 
same  injury  or  illness.  77  FR  8000.  The 
Department  noted,  however,  that  all  of 
the  normal  eligibility  requirements, 
such  as  the  hours  of  service 
reiiuirement,  would  apply  in  sin:h  a 
situation,  and  that  an  employee  may  not 
take  mon;  than  a  combined  total  of  20 
workwe(;ks  of  F’MLA  leave  during  a 
single  12-nionth  period.  Id.  The 
D(;partment  .sought  comment  on  this 
interpretation  of  the  single  12-nionth 
period  limitation. 

Two  commenters  addres.sed  the 
De])artment’.s  interpretation  of  the  single 
12-monlh  period.  Legal  Aid  approved  of 
the  D(;])artment’.s  interpretation  that 
emiiloyees  may  take  leave  for  the  same 
.servicem ember  when  he  or  she  is  a 
current  member  of  the  Armed  Forces 
and  again  when  he  or  she  is  a  veteran. 

An  individual  expressed  concern  about 
this  interpretation  of  the  single 
12-nionth  period,  however.  She  stated 
that,  as  she  understood  the  jirojiosed 
interpretation,  it  would  permit  an 
employee  to  use  two  consecutive 
jieriods  of  26  workweeks  of  leave  (one 
26  workweek  period  to  care  for  a  current 
serviceinember,  another  26  workweek 
period  to  care  for  a  veteran),  resulting  in 
.52  consecutive  workweeks  of  leave  for 
an  employee.  In  resjion.se  to  this 
comment,  the  Di'jiartment  reiterates  that 
all  of  the  normal  eligibility  reipiirements 
apply.  The  employee  in  this 
conimenter’s  scenario  would  likelv  not 
meet  the  hours  of  service  requirement  in 
the  precetling  12  months  if  tliat 
employee  had  just  taken  26  workweeks 
of  leavi;  to  care  for  a  current 
.serviceinember.  Additionally,  an 
enqilovee  inav  not  take  more  than  a 
combined  26  workweeks  of  F'MLA  leave 
during  a  single  12-month  jieriod.  The 
Deiiartment  adojits  jiaragrajih  (e)  in  the 
Final  Rule  without  modification. 

4.  Section  825.306  (Certification 
Reijuirements  for  Leave  Taken  B(;cause 
of  a  Qualifying  Exigency 

Section  825.309  sets  forth  the 
certification  jirocess  and  the  elements  of 


a  complete  certification  for  (jualifying 
exigency  leave.  (Consi.stent  with  the 
])roposed  changes  in  §825.126,  the 
llejiartment  jiroposed  in  §825.309  to 
substitute  coveriid  active  duty  for  active 
duty  and  military  meinher  or  meinher 
for  covered  military  meinher  wherev(;r  it 
apjiears  in  this  siiction.  'Flu;  Dejiartment 
pro])o,sed  to  d(;lete  the  phrase  in  siqijiort 
of  a  contingency  oiieration  from  current 
§  825.305)(a)  to  reflect  the  expansion  of 
(lualifving  exigency  leave  to  family  of 
members  of  the  Regular  Armed  Forces 
and  the  fact  that  this  re(]uirement  does 
not  apply  to  members  of  the  Regular 
Armed  Forces.  The  projiosal  revised  the 
regulatory  language  at  §  825.309(a)  to 
make  it  clear  that  new  active  duty 
orders  or  documentation  do  not 
automatically  need  to  he  provided  if  the 
need  for  leave  hecau.se  of  a  (pialifying 
exigency  arises  out  of  a  different 
covered  active  duty  or  call  to  covered 
active  duty  .status  of  the  same  or  a 
different  military  meinher:  rather,  in 
such  situations,  new  active  duty  orders 
or  documentation  need  only  he 
])rovided  iqioii  reipiest  by  the  employer. 
As  noted  in  the  NFRM,  tlie  j)ro])o.sed 
change  is  consistent  with  the  general 
certification  process,  which  jirovides 
that  an  employer  may  niipiire 
certific:ation  upon  receiving  an 
(;m])loyee  reipie.st  for  (|nalifying 
exigency  leave.  77  FR  8970.  Proposed 
§  825.369(a)  tracked  §825.3()9(a)  in 
permitting  an  eiiqiloyee  to  use  either  a 
co])y  of  the  military  meniher’s  active 
duty  orders  or  other  documentation 
issued  by  the  military  to  e.stahlish  that 
the  military  meinher  is  on  covered 
active  duty  or  call  to  covered  active 
duty  status.  However,  the  Department 
explained  in  the  NPRM  that  it  had 
received  information  from  emiilovees 
and  enqiloyers  indicating  that  family 
members  have  experienced  difficulty 
obtaining  copies  of  active  duty  orders  or 
that  the  available  documentation  is 
insufficient  to  comply  with  current 
c(;rtification  requirements.  77  FR  8‘)7(). 
The  Department  therefore  sought 
comment  on  whether  active  duty  orders 
of  members  of  the  Regular  and  Reserve 
components  of  the  Armed  Forces 
contain  sufficient  information  to 
determine  that  the  covered  active  dntv 
involves  de])loyment  to  a  foreign 
country  (and.  in  the  case  of  the  Reserve 
components,  that  the  deployment  is  in 
support  of  a  contingency  o])eration). 
and,  if  not,  what  other  (locumentation 
would  meet  the  certification 
reijuirements.  The  De|iartnient  also 
sought  comment  on  whether  employees 
have  exjierienced  difficulty  in  obtaining 
copies  of  active  duty  orders  or  other 
military  documents  (istahlishing  their 


family  member's  covereil  .service,  and 
whether  employers  have  experience;!! 
difficulty  in  confirming  covered  service. 
Id. 

Tin;  Partnership  and  SHRM 
commented  that  employees  have 
exjierienced  difficulty  obtaining  co|)i(;.s 
of  active  duty  orders,  jiarticularly  when 
the  servicememher  is  a  member  of  the 
R(;gular  Armed  Forces.  The  Li;tter 
(Carriers  rejiorted  that  a  memb(;r 
contae:ted  DOD  on  behalf  of  an 
(;m])loyee  and  was  unable  to  .secure 
active  duty  orders,  with  DOD  citing 
concern  for  national  .security.  The  Letter 
(Carriers  suggested  that  the 
determination  of  whether  a  military 
member  meets  the  covered  active  (luty 
requirement  should  be  left  iqi  to  the 
military.  They  jirojio.sed  that  a 
standardized  certification  feirni  could  he 
issued  by  the  apjiropriate  branch  of  the 
military  or  that  a  section  indicating  that 
the  military  member  is  on  covered 
active  duty,  to  be  .sign(;d  by  the 
a|i|)roj)riate  military  official,  could  he 
added  to  the  Form  \VH-384  (FMLA 
(Certification  of  Qualifying  Exigency  for 
Military  Family  leave)  or  an  (;quival(;nt 
form  without  reejuiring  that  further, 
sensitive  information  about  the 
dejiloyment  he  disclosed.  .Several 
commenters,  including  .Senators  Harkin 
and  Murray  and  the  North  (Carolina 
justice  (Center.  .sugg{;.sted  the  regulations 
.should  clarify  that  accejitahle  “other 
documentation”  jiermitted  umler  the 
regulation  includes  official  niilitarv 
corresjiondence  indicating  a  foreign 
dejiloyment.  such  as  a  letter  from  the 
military  member’s  commanding  officer. 

The  Dejiartment  considered  tlie 
commenters'  concerns  that  emjilovees 
exjierience  difficulties  in  obtaining  the 
active  duty  orders  for  members  of  the 
Regular  Armed  Forces.  Several  factors 
weigh  against  adding  a  new  section  to 
the  Form  \VH-384  or  creating  a  sejiarate 
certification  form  that  a  military 
member  could  pre.sent  to  the 
ajijirojiriate  member  of  the  niilitarv 
memher’s  command  to  utilize  for 
verification  of  covered  active  duty, 
(llitaining  an  official  .signature, 
esjiecially  if  the  military  member  is 
alreadv  dejiloved,  would  jire.sent 
logistical  challenges.  Electronic 
document  transmission  may  not  he 
available  at  remote  dejiloyment 
locations  and  jiostal  delays  could  result 
in  undue  delay  for  the  eligible 
emjiloyee.  Additionally,  the  information 
contained  on  the  Form  \VH-384 
concerning  the  sjiecific  reason  for 
(jualifying  exigency  leave  may  he 
jier.sonal  and  raise  jirivacy  issues  for  the 
emjiloyee  or  the  military  inemher.  The 
Dejiartment  also  considered  creating  an 
additional  form,  hut  believes  doing  so 
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could  be  conlusing  lor  employees  and 
administratively  burdensome  for 
employers.  However,  the  Department 
believes  that  official  militarv 
correspondence  such  as  a  letter  from  a 
suj)erior  officer  in  the  militarv  member’s 
chain  of  command  will  he  sufficient  to 
establish  that  the  militarv  member  is  on 
covered  active  duty  or  under  a  call  to 
covered  active  dntv  and  will  fulfill  the 
nupiirements  of  ??  82.5.3()‘)(a).  Thenjfore. 
the  Department  adopts  ])ro])osed 
§  82.5.3()9(a)  in  the  Final  Rule  without 
modification. 

('.nrrent  §82.5.309(1))  addresses 
information  that  may  he  recpiired  to 
su|)port  a  request  for  (inalifving 
exigency  leave.  Cionsistent  with  the 
j)roi)osed  changes  to  §  825.12()(b)(0). 

Rest  and  Recuperation  (jualifying 
exigency  leave,  the  Dej)artment 
proposed  a  new  paragraph  at 
§  825.300(1))(())  to  permit  an  employer  to 
recpiest  a  copy  of  the  militarv  member’s 
Rest  and  Recu])eration  orders,  or  other 
documentation  issued  bv  the  militarv 
indicating  that  the  militarv  member  has 
been  granted  Rest  and  Recui)eration 
leave,  and  the  dates  of  the  leave,  in 
order  to  determine  the  employee’s 
specific  (pialifving  exigencv  leave 
|)eriod  available  for  Rest  and 
Recuperation.  77  FR  8‘)7().  No  other 
changes  were  proposed  to  §825.309(1)). 
SHRM  endorsed  the  Department’s 
proposal.  'I'wiga  suggested  that  the 
l)e|)artment  and  the  DOD  should  agree 
on  a  certification  forn)  that  is  easy  for 
a  civilian  em|)lover  to  use  to  verifv  that 
the  employee’s  nupiested  |)eriod  of 
(|ualifying  exigency  leave  corresponds 
with  the  militarv  member’s  allotted  Rest 
and  Recuperation  orders.  It  is  the 
De])artment’.s  understanding  that  the 
military’s  Rest  ami  Recu])eration  orders 
clearly  stale  the  member’s  dates  of 
leave,  and  will  therefore  be  sufficient  to 
establish  that  the  employee’s  retpiested 
period  of  (pialifying  exigency  leave 
corresponds  with  the  militarv  member’s 
allotted  Re.st  and  Recuj)eration  leave. 
The  Department  does  not  believe  that  it 
is  neces.sarv  to  create  another 
certification  form  specific  for  Rest  and 
Recuperation  (]nalifving  exigencv  leave. 
Accordingly,  the  Department  adopts 
§  825.309(l))(t))  as  i)ropo.sed. 

(inrrent  § 825.309(c)  identifies 
ojjtional-n.se  Form  \Vli-384.  which  may 
1m!  used  by  an  employee  when 
recpiesting  (|ualifying  exigency  leave 
and  states  that  another  form  containing 
the  same  basic  information  niay  be  u.sed 
by  an  em|)loyer  as  long  as  no 
information  beyond  that  specified  is 
re(|uired.  'I’he  Dej)artment  proj)o.sed  to 
make  minor  changes  to  this  form  to 
reflect  the  FY  2010  NDAA  amendments. 
As  discussed  above,  the  De])artment 


proj)osed  to  delete  the  optional-nse 
forms  from  the  Aj)pendice.s  to  the 
regulations.  Accordingly,  the 
Department  proj)osed  to  delete  the 
reference  in  §  825.309(c)  to  Appendix  (i. 
and  proposed  to  add  language 
explaining  that  I'’orm  WH-384  n)ay  he 
obtained  from  local  WHD  offices  or  the 
\V1  ID  Wei)  site.  No  other  changes  were 
proposed  for  §  825.309(c).  Several 
comnients  were  received  conc:erning  the 
I'emoval  of  the  fornis  from  the 
Ai)i)endices.  Tho.se  commejits  and  the 
De])artment’s  decision  to  remove  the 
forms  from  the  Appendices  in  the  Final 
Ride  are  discussed  earlier  in  this 
])reamble.  No  comments  were  received 
on  the  pro])o.sed  revisions  to  Form  \VH- 
384.  The  form  is  modified  to  refer  to  a 
military  member,  use  the  term  covered 
active  duty,  and  contain  the 
requirement  that  the  member  he 
de])loyed  to  a  foreign  country.  The  Final 
Rule  im])lements  §  825.309(c)  as 
proposed. 

Ciurrent  §  825.309(d)  indicates  that 
where  a  complete  and  sufficient 
certification  is  submitted  in  sui)i)ort  of 
a  reijnest  for  leave,  an  employer  may  not 
request  additional  information  from  an 
em])loyee.  Where  the  (inalifying 
exigency  involves  a  third  |)arty. 
employers  may  contact  the  individual  or 
entity  for  pnri)ose.s  of  verifying  the 
meeting  or  a])])ointment  and  the  natni'e 
of  the  meeting.  Fmployers  mav  also 
contact  the  appro])riate  unit  of  the  DOD 
to  verify  that  the  military  member  is  on 
active  duly  or  call  to  active  duly  status, 
rhe  em])loyee’s  ])ermi.ssion  is  not 
required  to  conduct  such  verifications. 
The  employer  may  not.  however, 
reipiest  any  additional  information.  The 
Department  solicited  information  on 
how  this  provision  has  been  working  for 
employers  and  enq)loyees,  specifically 
whether  any  privacy  i.ssues  have  arisen 
for  employees  and  whether  any 
employees  have  been  denied  (]nalifving 
exigency  leave  because  their  employers 
have  been  unable  to  verify  their  leave 
requests.  The  Department  ahso  .sought 
information  on  whether  em})loyers  have 
encountered  any  difficnlties  in  making 
third-party  verifications,  and  if  so,  why 
and  whether  they  have  denied  an 
emj)loyee  leave  as  a  result.  77  h’R  8971. 
The  Department  received  several 
comments  concerning  lhird-|)arty 
meeting  verification  and  privacy  i.ssues 
related  to  third-party  verification.  'I’he 
National  business  (iron])  on  Health 
siq)])orled  the  i)rovision  that  allows  the 
employer  to  contact  the  individual  or 
third  i)arties  to  verify  meetings, 
aj)j)ointments,  and  the  ])urj)ose  of 
meetings  for  FMLA  pnri)o.ses  and  to 
contact  the  ajipropriate  unit  of  DOD  to 


verifv  that  militarv  members  are  on 
active  duty  or  call  to  active  dutv  status. 
SHRM  commented  that  there  was 
nothing  to  justify  any  change  to  this 
provision.  World  at  \Vork’s  survey 
indicated  that  18  of  the  ‘)4  respondents 
rej)orted  that  making  third-i)arty 
verifications  of  (pialifving  exigency 
leave  is  one  of  their  to])  three  challenges 
in  administering  (pialifying  exigency 
leave.  Only  nine  respondents  listed 
“concern  about  i)rivacy  issues 
surrounding  thir(l-])arty  verification  of 
(pialifying  exigency  leave”  as  one  of 
their  top  three  challenges  in 
administering  the  FMLA.  by  contrast. 
Legal  Aid  exjiressed  privacy  concerns 
and  as.serted  that  such  contacts  should 
occur  under  very  limited  circumstances. 

Although  the  commenters  were 
divided  on  the  issue  of  third-j)artv 
contact,  the  De])artment  did  not  receive 
any  comments  addre.ssing 
administrative  difficullies  making  third 
j)arty  contacts,  nor  did  the  Department 
receive  any  specific  comments  from 
em|)l()yees  or  einjiloyee  advocacy 
groiqis  indicating  that  this  jirovision  has 
not  been  adhered  to  or  has  been  abused. 
Accordingly,  the  Department  maintains 
that  where  the  (pialifying  exigency 
involves  a  third  parly,  employers  may 
contact  the  third  ])arty  to  verify  the 
meeting  and  the  ])ur])()se  of  the  meeting, 
and  may  contact  the  ajipropriate  unit  of 
the  DOD  to  verifv  that  a  military 
memher  is  on  covered  active  duty  or  call 
to  covered  active  duty  .status.  The 
Dei)artment  makes  no  changes  to 
§825.3()9(d)  in  the  Final  Rule. 

5.  Section  825.310  (Certification  for 
Lea\  e  Taken  To  (Care  for  a  (Cox’ered 
Servicememher  (Militarv  (Caregiver 
Leave) 

Section  825.310  sets  forth  the 
certification  jirocess  and  the  elements  of 
a  com])lele  certification  for  military 
caregiver  leave.  Current  §  825.310(a) 
liermits  an  employer  to  re(juire  that  a 
re(piest  for  leave  to  care  for  a  covered 
servicememher  with  a  serious  injury  or 
illness  he  supported  by  a  certification 
issued  by  an  authorized  health  care 
jirovider,  defined  as;  (1)  A  DOD  health 
care  ])r()vi(ler;  (2)  a  VA  health  care 
])r()vider;  (3)  a  DOD  TRKCARF  network 
authorized  private  health  care  provider; 
or  (4)  a  DOD  non-network  rRKCARF 
authorized  private  health  care  jirovider. 
The  Department  jiropo.sed  in 
§825.31 0(a)(5)  to  add  health  (;are 
providers,  as  defined  hv  regulation  in 
§825.125,  as  a  fifth  component  to  the 
definition  of  an  authorized  health  care 
provider  from  whom  medical 
certification  (;an  he  obtained  for  a 
.serious  injury  or  illness.  The 
Department  based  this  proposal  on  its 
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understanding  that  in  certain 
circninstances,  such  as  when  s(!eking 
treatment  fora  mental  health  condition, 
some  current  servicenmmhers  may  wish 
to  se(!k  care  from  a  health  care  ])rovi(ler 
nnaffiliated  with  the  DOD.  As  explained 
in  the  NPRM,  the  Dijparlmenl  ladieves 
that  a  family  member  of  a  current 
s(;rvicememl)er  who  is  .seeking  treatment 
outside  of  the  military's  health  care 
network  for  an  injury  or  illne.ss  that  was 
incurred  or  aggravated  in  the  line  of 
duty  on  active  duty  should  he  eligible 
for  FMLA  hxue  under  this  provision.  77 
FR  8071.  The  Deijartment  noted  that  the 
])ro])o.se(l  expansion  of  authorized 
health  care  j^roviders  woidd  apply  to 
covered  veterans  as  well  because 
veterans  may  use  non-mllitary-affiliated 
health  c:are  providers  (private  health 
care  providers)  rather  than  DOD,  VA,  or 
TRICIARF  network  Inxdth  care 
providers.  Id.  Additionally  some 
veterans  may  no  longer  he  entitled  to 
s(;ek  care  through  DOD  or  VA  affiliated 
health  care  providers,  or  veterans  may 
also  he  covered  by  the  private  health 
care  plans  of  a  s])ouse  or  pannd  and 
may  utilize  the  .services  of  i)rivate  health 
care  providers  through  these  plans. 
Whether  it  is  because  there  is  no  VA 
center  in  the  area  or  due  to  other 
circumstances,  the  Department  .stated 
that  families  of  veterans  should  he  ahh; 
to  rely  uiion  the  determination  of  the 
veteran’s  own  private  health  care 
provider,  who  otherwi.se  meets  tin; 
defiidtion  of  an  l'’MLA  luudth  care 
provider  at  ^82.5.12.5,  in  determining  if 
the  treated  condition  is  a  (inalifying 
serious  injury  or  illness.  The 
D(!partment  also  noted  that  exj)anding 
the  pool  of  health  can;  providers  would 
avoid  increasing  the  administrative 
burdens  on  the  VA  and  DOD.  Id. 

Tlie  Dej^artnumt  exjjressed  c:oncern. 
however,  that  private  health  care 
jjroviders  would  not  have  the 
specialized  information  available  to 
DOD,  VA.  and  TRICARE  network  health 
care  providers  that  is  necessary  to  make 
.several  of  the  military-related 
determinations.  Therefore,  the 
Department  sought  public  comment  on 
the  available  jjroces.ses  for  a  private 
health  care  provider  to  obtain 
information  related  to  whether  an  injury 
or  illness  was  incurred  in  the  line  of 
duty  while  on  active  duty  or  whether 
the  covcM'ed  .servicememher’s  injurv  or 
illness  existed  before  beginning  service 
and  was  aggravated  by  .service  in  the 
line  of  duty  while  on  active  duty.  The 
Department  also  .sought  comment  on 
whether  the  covered  .servicememher 
will  have  a  coj)y  of  medical  records 
from  his  or  her  military  service,  or 
whetlujr  the  covered  servicememher,  or 


family  member,  would  he  able  to  access 
medical  records  or  other  documentation 
that  would  .sup])ort  tin;  determination 
that  an  injury  or  illness  was  incurred  iu 
the  line  of  duty  while  on  active  duty, 
and  the  ty])(!.s  of  documentation  that 
may  he  available  to  the  covered 
serviccmiemher  or  familv  member. 
Finally,  the  Department  rcuinestiul 
conuneid  on  whether  a  veteran  or  family 
member  has  access  to  documentation  of 
a  VASRD  disability  rating.  Id. 

Many  of  the  comments,  including 
those  snhmitted  by  Senators  Harkin  and 
Murray,  the  North  (Carolina  justice 
(ienter,  and  the  National  Business 
Crou])  on  Health,  expre.ssed  sup])ort  for 
the  projjosal  to  expand  the  list  of 
medical  ])roviders  in  ^827.31()(a)  to 
include  health  care  providers  as  defined 
by  the  FMLA  regulation  at  §82.5.12.5. 

The  CCD  stated  that  this  expansion  will 
reduce  the  administrative  burden  on  the 
DOD,  VA,  and  TRICARE  network  health 
care  providers,  while  akso  providing 
some  measure  of  confidentialit v  for 
those  family  memhiirs  concerned  about 
the  impact  on  a  servicememher’s 
military  care(;r  of  an  FMEA  aj)plication 
based  on  certain  mental  health 
conditions.  Twiga  stated  that  this 
ex])an.sion  will  make  taking  leave  easicu' 
for  families.  Tlu;  Partnership  affirmed 
the  D(!j)artment'.s  htdief  that  veterans  an; 
frecjuently  treated  in  private  facilities 
and  ajiplauded  the  pro|)o.sal.  Aon 
Hewitt  sui)j)orted  perndtting  private 
health  care  providers  to  ccatifv  .serious 
injuries  or  illnesses  as  long  as  the 
Department  retains  its  proposal  that 
employers  are  permitted  to  obtain 
second  and  third  opinions  from  such 
providers. 

S(;\'eral  comnumts  wert;  received  ou 
the  private  health  care  ])rovi(ler’s  ability 
to  determine  if  a  serious  injury  or  illness 
is  related  to  the  servicememher's 
military  .service.  The  Partnership,  as 
well  as  the  National  Business  Group  on 
Health  and  the  Coalition,  recjuested 
additional  guidance  for  private  health 
care  ]novi(lers  to  determine  what 
constitutes  a  .serious  injury  or  illne.ss 
since  private  health  care  ])roviders  do 
not  necessarilv  have  exp(!rience  in 
l)roviding  medical  certifications  ndated 
to  military  .service.  Sedgwick  Claims 
Manag(!ment  Services  recpiested  that  the 
De|)artment  ])rovide  private  health  care 
providers  with  directions  on  how  to 
evaluate  whether  a  caregiver  situation 
a])i)lie.s  and  to  ])rovid(!  such  health  care 
])rovi(lers  with  the  resources  to  ac:cess 
information  nece.ssary  to  make  this 
determination.  'Fids  commenter 
suggested  that  if  ])rivate  health  care 
])rovider.s  do  not  have  this  neces.sary 
information,  that  they  not  he  added  to 
the  list  of  authorizeil  health  care 


providers.  One  individual  commenter 
o|)pose(l  the  |n'oj)o.sal  hascui  on  her 
Ixdief  that  it  conld  lead  to  increa.sed 
abuse  of  intermittent  leave  usage.  She 
expre.ssed  concern  that  a  health  care 
provide!!'  as  defineel  by  the  FMLA 
regulations,  is  likely  to  he  a  family 
health  care  provider  who  would  not  he 
able  to  determine  if  the  medical 
condition  was  incurreul  during  or 
aggravated  by  the  covered 
.servicememher’s  ndlitary  duty,  and  win) 
may  he  willing,  according  to  the 
commenter.  to  certify  the  fretpiency  and 
duration  of  absence  requested  by  the 
patient.  The  (XiD  explained  that  all 
veterans  receive  written  notice  from  the 
VA  of  their  disability  rating,  as  do 
.servicememhers  in  the  case  of  a  .service 
dejjartment  disability  rating.  The  CCD 
further  ex|)lained  that  for  veterans  who 
have  filed  claims  for  di.sahility 
conqjensation  through  the  VA,  hot  who 
have  not  yet  received  an  official 
determination  of  service-connection  and 
a  disability  rating,  veterans  or  their 
veterans’  service  officers  may  he  able  to 
provide  documentation  to  assist  the 
liealth  care  provider.  It  also  commented 
that  if  a  veteran  has  not  received  a 
VASRD  rating,  and  has  not  received  a 
medical  opinion,  then  the  health  care 
l)rovi(ler  conld  make  a  determination 
that  it  is  as  likelv  as  not  that  the 
di.sahility  is  .service-connected,  which 
.should  1)(!  sufficient  for  FM1>A  militarv 
caregiver  leave  benefits.  According  to 
the  (’-(iD,  health  i:are  ])rovider.s  can  also 
review  service  medical  and 
adndidstrative  records  that  veterans  and 
their  representatives  can  obtain  from  the 
National  Personnel  Records  Center 
(NPRC)  in  St.  Louis,  Mis.souri.  The.se 
records  may  he  obtained  by  submitting 
a  recpiest  through  the  NPRC  Web  site. 
The  Partnership  recommended  that  the 
regulations  permit  the  health  c:are 
jjrovider  to  contact  veteran  service 
officers,  with  the  veteran’s  ])ermi.ssion. 
since  veteran  serx'ice  officers  are 
familiar  with  the  veteran’s  service 
record  and  are  often  called  upon  to 
make  similar  assessments  about  their 
v(!teran-clients. 

With  respect  to  the  commenters’ 
recpiest  that  the  Department  ])rovide 
guidance  for  |)rivate  health  care 
])roviders  on  making  medical 
determinations  related  to  military 
service,  the  Department  believes  that 
health  care  providers  will  he  able  to 
make  the  determinations  nece.ssary  for  a 
certification,  without  further  regulatory 
instruction,  based  on  the  information 
jjrovided  by  the  servicememher  and  any 
military  documentation  that  may  he 
snj)plied  by  the  servicememher.  The 
Department  understands,  ha.sed  on 
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consultation  with  tlie  1X)D  and  YA.  that 
curnait  .sia  vicianeinlxirs  and  vciterans 
have  access  to  their  medical  records  for 
tluar  time  during  service  through 
ethmefits.  an  electronic  |)ortal  provided 
hy  the  1)013  and  VA.  Y(!terans  may  al.so 
re(|uest  their  records  through  their  local 
VA  medical  facility.  In  addition,  the 
commenters  indicated  that  veterans  who 
have  received  a  VA.SRl)  rating  will 
possess  documentation  of  their 
disability  ratings,  which  can  he 
produced  as  part  of  the  medical 
certification  process.  While  the 
.servicemember  is  not  nHpiired  to 
provide  the  health  care  provider  with 
military  records  to  complete  a 
certification,  if  the  servicemember  does 
.so.  the  information  in  these  medical 
records  and  any  other  military 
documentation  may  aid  a  health  care 
provider  in  making  a  determination  that 
a  .servicemember's  injurv  or  illness  is 
related  to  the  individual's  military 
service.  Moniox  er,  privati;  health  can; 
j)roviders.  while  not  n(;ce.ssarily  familiar 
with  military  related  determinations,  an; 
fn;()uently  called  uiion  in  conjunction 
with  a  pati(;nt’s  Worker’s  r.om])ensation 
claim  to  d(;termine  that  the  j)ati(;nt's 
m(;dical  condition  was  caused  bv  the 
pati(;nt's  work  even  if  the  health  can; 
provider  is  not  intimately  familiar  with 
that  pati(;nt's  particular  occu])ation. 
based  on  their  m(;dical  experience. 
j)rivate  health  care  providers  are  able  to 
make  such  det(;rminations.  The 
l)»;partment  believes  that  ])rivate  health 
care  provid(;rs  will  similarly  Im;  able  to 
d(;termine  if  the  .s{;rvicemember's  injurv 
or  illness  was  incurn;d  in  or  aggravated 
in  the  line  of  duty  on  active  dutv.  In 
addition,  as  di.scussed  in  more  detail 
bi;low.  if  (;mployers  have  n;ason  to 
(juestion  the  certification  provided  by  a 
private  health  care  jjrovider,  employers 
may  .seek  a  second,  and  if  necessarv.  a 
third  medical  oj)inion.  For  th(;se 
reasons,  825.31()(a)(.5)  is  adopted  as 
proj)osed. 

The  De|)artment  ])roi)os(;d  to  modify 
portions  of  |)aragraph  (b).  which  sets 
forth  tin;  information  an  emplover  mav 
n;(piest  from  the  health  can;  provider  in 
order  to  suj)port  the  emi)loye(;'s  n;(juest 
for  leave.  The  D(;partment  pro])osed  to 
modify  the  language;  at  the  beginning  of 
paragraj)h  (b)  and  in  subparagra])hs  (1)- 
(4)  to  rene;ct  the  changes  to  the  .statute 
to  add  preexisting  conditions  aggravate;d 
by  .service  for  current  servicememb(;rs 
and  to  add  leave  to  can;  for  veterans. 
IVopos(;d  S  82.5.310(1))  was  modified  to 
indicate  that  an  authorized  health  care 
provider  may  n;ly  on  military-related 
d(;t(;rminations  from  an  authorized  VA 
n;|)r(;.sentative  in  addition  to  an 
authorized  1)()D  representative. 


Consistent  with  the  Department’s 
proposal  to  allow  cov(;red 
servicemembi;rs  to  utilize  any  health 
care  ])rovider  as  defined  in  5^825.125. 
tin;  Department  proposed  to  add  a  new 
provision  (v)  to  ])aragra|)h  (b)(1) 
clarifying  that  the  medical  certification 
may  1m;  ])rovid(;d  by  any  health  care 
])rovider  as  defined  in  §825.125.  The 
Department  proposed  to  add  language  to 
paragraph  (b)(2)  to  allow  an  emplover  to 
obtain  information  that  sp(;cifies 
whether  the  covered  servicemember’s 
injury  or  illness  exi.st(;d  before 
beginning  service  and  was  aggravated  by 
service  in  the  line;  of  duty  on  active 
duty.  The  De])artment  sought  comment 
on  what  i)roce.s.s(;.s  an;  or  may  be  used 
to  determine  that  an  injurv  or  illness 
existed  ])rior  to  active  dutv  service  and 
was  aggravated  hy  service  in  the  line  of 
duty  on  active  duty,  (xanment  was  al.so 
sought  on  the  basis  that  a  non-DOD  or 
non-VA  health  care  ])rovider  would 
determine  that  an  injurv  or  illness  is  a 
condition  that  existed  h(;fore  tin; 
military  memb(;r’.s  .service  and  was 
aggravated  in  the  line  of  duty  on  active 
duty.  Pro])osed  ])aragra])h  (b)(3)  allowed 
an  employ(;r  to  r(;(iu(;.st  the  approximate 
date  on  which  the  serious  injurv  or 
illness  commenced  or  was  aggravat(;d 
and  its  probabh;  duration.  The 
Department  proposed  to  move  the 
d(;.scription  of  tin;  m(;dical  facts  that 
must  In;  included  in  the  certification  for 
a  seri))us  injurv  or  illn(;.ss  of  a  curr{;nt 
.servicemember  from  curr(;nt 
§  825.31  ()(b)(4)  to  proposed 
§  825.31  ()(b)(4)(i).  without  any  changes 
in  that  .sub])aragraph.  The  D(;partment 
proposed  to  d(;scrib(;  in 
§  825.31()(b)(4)(ii)  the  medical  facts  that 
must  Im;  included  in  the  certification  for 
an  injury  or  illness  of  a  cover(;d  veteran, 
which  tracked  the  ])ro|)osed  definition 
of  a  .serious  injury  or  illness  of  a  covered 
veteran.  In  light  of  the  Department’s 
consideration  of  adding  enrollment  in 
YA’s  Program  of  (x)mprehensive 
Assistance  for  Family  C'aregivers  as  a 
ft)urth  definition  of  serious  injury  or 
illness  of  a  vet(;ran,  the  Department 
sought  comment  on  wh(;therthe 
medical  docunM;ntation  recpiir(;d  for 
enrollment  in  that  ])rogram  provides 
snfficient  medical  facts  to  support  the 
n(;(;d  for  FMLA  leave.  The  D(;])artment 
proposed  no  oth(;r  changes  to 
§825.310(1)). 

The  National  Business  (ironp  on 
Health  generally  supported  the  i)ro])osal 
permitting  employers  to  re(|uire  this 
new  information  in  the  certification 
supi)orting  military  caregiver  leave.  The 
.Sedgwick  Management  (iroup  requested 
that  the  criteria  for  determining  a  ])re- 
existing  condition  be  clearly  stated  in 


the  regulation,  and  that  the  FMLA  forms 
contain  (piestions  to  identify  whether 
such  a  condition  exists  in  order  to 
reduce  ])otential  ambiguitv  and 
emplover  burden  in  having  to  make  that 
determination.  As  noted  in  the 
discussion  of  §  825.1 27(c)(l ),  the 
Department  received  two  comments 
from  .Senators  llarkin  and  Murray  ami 
the  (X;D  suggesting  that  the  De])artment 
.should  consider  participation  in  or 
meeting  the  i;ligil)ility  reijuirements  of 
the  .S(]AADL  Caregiver  Program  as 
establishing  a  current  .servicemember’s 
.serious  injury  or  illness.  The  .SCAADL 
program  is  available  to  current 
.serx'icem embers  who  have  a  permanent 
catastrophic  injurv  or  illness  that  was 
incurred  or  aggravatetl  in  the  line  of 
duty,  as  certified  by  a  licensed  DOD  or 
VA  physician,  and  who  need  assistance 
from  another  person  to  perform  the 
])ersonal  functions  re(]uired  in  evervdav 
living.  .See  37  IJ..S.C.  43t)(b):  DODI  ' 
1341.12  (May  24.  2012).  Twiga 
ex])res.sed  concern  that  requiring 
.servicemembers  to  disclo.se  medical 
information  could  raise  ])rivac:y  i.ssues 
and  ])os.sibly  deter  a  servicemember 
from  seeking  medical  treatment, 
j)articularly  for  mental  health  i.ssues  and 
for  conditions  such  as  alcohol  or  drug 
de])endence.  To  address  these  concerns, 
Twiga  suggested  that  the  regulatic)n 
make  clear  that  the  certification  need 
only  describe  whether  a  (jualifving 
.serious  injurv  or  illness  exists,  but  need 
not  include  a  descri])tion  of  the  .s])ecific 
medical  condition. 

With  re.sj)ect  to  the  commenters’ 
recjiiest  that  the  De])artment  provide 
guidance  for  health  care  i)roviders  on 
making  medical  determinations 
regarding  ])reexi.sting  conditions,  the 
Department  believes  that  health  care 
l)roviders  will  be  able  to  make  the 
determinations  necessary  for  a 
certification,  without  further  regulatory 
in.struction.  based  on  the  information 
])rovided  by  the  servicemember  and  anv 
military  m(;dical  records  the 
servicemember  may  ])rovide.  The 
Department  believes  that  documentation 
indicating  a  current  servicemember’s 
enrollment  in  the  .Sf^AADL  i)rogram 
may  be  considered  by  a  health  c:are 
provider  in  determining  whether  the 
current  .servicemember  has  a  serious 
injurv  or  illne.ss  that  makes  the  current 
.servicemember  unable  to  ])erform  the 
duties  of  tlu;  memb(;r’s  office,  grade, 
rank,  or  rating.  .Similarly,  .S.SDl 
determinations  may  be  consider(;d  by 
])rivate  health  care  providers  in 
determining  whether  a  veteran  has  a 
(jualifving  .serious  injurv  or  illness.  To 
the  extent  that  additional  information  is 
necessary  to  e.stablish  a  comjilete  and 
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sufficient  FMI.A  certification  (e.g.. 
information  sliowing  tin;  relationsliip  of 
the  eni])loyee  to  the  coveriid 
servicememh(;r  for  whom  the  employei! 
is  recjiiesting  leave  to  care,  that  the 
injury  or  illness  was  incnrnKl  or 
aggravated  in  military  stnvice,  the 
])rol)ahle  duration  of  the  serious  injury 
or  illness,  and  the  servicememh(;r‘s  need 
for  care  and  an  estimate  of  the  time 
period  during  which  care  will  he 
needed),  the  emplov(!e  seeking  leave 
will  he  responsible  for  providing  the 
(anployer  with  the  additional 
information.  The  Final  Ride  ado])ts  the 
provision  as  jnoposed. 

The  privacy  concerns  rai.sed  hv 
Twiga,  while  not  directed  at  the  new 
information  that  can  he  required  under 
the  proposal,  nonetheless  merit 
discussion.  As  an  initial  matter,  the 
Department  reiterates  that  the 
certification  of  a  serious  injury  or 
illness,  both  for  a  current 
.servicem ember  and  a  veteran,  addre.sses 
only  the  serious  illness  or  injury  related 
to  military  service  for  which  the  familv 
member  seeks  leave.  Anv  medical 
information  unrelated  to  that  serious 
injury  or  illne.ss  is  not  jiart  of  the 
certification  jirocess  for  FMl.A  leave.  In 
addition,  the  same  standard  applies  to 
the  amount  of  information  reijnired  for 
the  certification  of  the  serious  illness  or 
injury  of  a  coveriul  servicememher  as 
aj)])lies  to  the  amount  of  information 
riupiired  for  the  certification  of  serious 
health  condition.  As  the  De|)artment 
.stated  in  the  2008  Final  Rule  in  the 
])r(!aml)le  di.scnssion  of  certification  of  a 
serious  health  condition  in  §82.5.300: 

I'l'llie  determination  of  what  medical  facts 
are  a])pro])riate  for  inclusion  on  tlie 
i;ertification  form  will  vary  (hjpendingon  the 
natnri!  of  the  serious  health  condition  at 
issiu;.  and  is  apiirojiriatelv  left  to  the  health 
care  provider.*  *  *  lT|he  Diqiartment 
continues  to  believe  that  it  would  not  he 
ap])ro])riate  to  reqniri;  a  diagnosis  as  part  of 
a  conqilete  and  sufficient  l-'MLA  i;ertification. 
\Vh(!ther  a  diagnosis  is  included  in  tin; 
certification  form  is  left  to  the  discnhion  of 
the  health  care  ])rovider  and  an  em|jlover 
may  not  riiject  a  comphite  and  sufficient 
certification  because  it  lacks  a  diagnosis. 

73  FR  88014.  Other  than  the  information 
noco.ssary  to  show  that  the 
sorvicomomhor  has  a  (pitdifying  serious 
injury  or  illness,  as  well  as  the  other 
regnhitory  retpnrements  (e.g..  need  for 
cart!,  ])rol)al)le  dnnition),  the 
certification  does  not  reijiiire 
identification  of  the  servicememher's 
diagnosis.  Inclusion  of  such  information 
is  left  to  the  di.scretion  of  the 
.servicememher’s  health  care  jirovider. 
The  Dejiartment  does  not  believe  that 
further  clarification  is  necessarv. 


As  noted  above  in  the  di.scnssion  of 
§  825.1 27(c)(2)(iii),  the  Department 
removed  the  term  service-connected 
disability  or  di.sahilities  in  the  third 
definition  of  a  .serious  injury  or  illne.ss 
of  a  covered  veteran  and  rejilaced  it 
with  the  term  a  di.sahilitv  or  disabilities 
related  to  military  service,  'fliis  change 
was  in  response  to  comnumts  that  only 
the  VA  can  determine  if  a  disability  is 
service-connected.  For  the  reasons 
outlined  in  the  di.scnssion  of  §825.127 
above,  the  Dejiartment  makes  the  same 
modification  to  § 825.31()(l))(4)(ii)((i)  hv 
replacing  the  term  service-connected 
disability  or  di.sahilities  with  the  term  a 
disability  or  di.sahilities  related  to 
military  .service. 

The  Department  did  not  receive  any 
comments  in  respon.se  to  its  qnerv  on 
whether  the  medical  documentation 
r(!(jnired  for  enrollment  in  VA’s  Program 
of  Com])rehensive  Assistance  for  Family 
Caregivers  proviiles  .sufficient  medical 
facts  to  sn])i)ort  the  need  for  FMLA 
leave.  As  di.scns.sed  above  in 
conjunction  with  §  825.127(c)(2),  the 
Dejiartment  has  decided  to  add  in  the 
h’inal  Rule  at  §  825.1 27(c)(2)(iv),  a 
veteran's  enrollment  in  the  VA’s 
Program  of  Compndiensive  A.ssistance 
for  Family  CariJgivers  as  the  fourth 
definition  for  establishing  a  iinalifying 
serious  injury  or  illne.ss  for  a  covered 
veteran.  The  VA  has  advi.siul  the 
Department  that  upon  enrollment  in 
VA’s  Program  for  Comprehensive 
Assistance  for  Family  Caregivers,  the 
caregiver  receives  a  letter  from  the  VA 
indicating  that  the  caregiver  has  been 
designated  and  ajijiroved  as  the 
caregiver  for  the  veteran  named  in  the 
letter.  Therefore,  the  Final  Rule 
jirovides  in  §  825.31()(h)(4)  that  such 
documentation  may  be  produced  as  part 
of  the  certification  process  to 
demonstrate  that  a  covered  veteran  has 
a  (pialifying  serious  injury  or  illness 
under  the  fourth  definition  of  a  serious 
injury  or  illness.  The  Dejnirtment  noted 
in  the  NPRM  that  medical 
documentation  iirejiared  in  connection 
with  the  VA’s  Program  of 
Comprehensive  Assistance  for  Family 
Caregivers  may  he  submitted  as  part  of 
the  FMLA  certification  jirocess  under 
the  second  and  third  alternative 
definitions  of  serious  injury  and  illne.ss 
in  §  825.1 27(c)(2)(ii)  and  (c)(2)(iii).  77 
FR  8872.  While  that  is  still  the  case, 
documentation  establishing  enrollment 
in  the  program  will  meet  the  definition 
of  a  .serious  injnrv  or  illne.ss  under 
§  825.1 27(c)(2)(iv)  and  therefore  will  not 
need  to  meet  the  definition  under 
(c)(2)(ii)  or  (iii).  The  Department  notes 
that,  similar  to  the  treatment  of 
invitational  travel  orders  and 


international  travel  authorizations  in 
§  825.31  ()(e),  enrollment  documentation 
for  the  VA  Program  for  (Comprehensive 
Assistance  for  Family  (Caregivers  may  hi; 
used  by  eligible  em|)lovee  family 
members  other  than  the  designated  VA 
caregiver  to  support  a  need  for  militarv 
caregiver  hiave.  However,  as  the 
D(!partment  exiilained  in  the  NPRM,  to 
the  extent  that  additional  information  is 
nece.ssary  to  establish  a  complete  and 
sufficient  FMLA  certification  (e.g., 
iidbrmation  showing  the  relation.shij)  of 
the  emjiloyee  to  the  covered 
servicememher  for  whom  the  employee 
is  reqne.sting  leave,  that  the  veteran  is 
within  five  years  of  discharge,  the 
probable  duration  of  the  serious  injnrv 
or  illness,  and  the  .servicememher’s  need 
for  care  and  an  estimate  of  the  time 
period  during  which  care  will  be 
needed),  the  employee  seeking  leave  is 
re.s]3onsible  for  providing  the  enqjlover 
with  the  additional  information. 
Therefore,  the  De))artment  adopts 
paragraph  (h)  in  tlie  Final  Ride  with  the 
addition  of  provision  (D)  to 
.snh])aragra])h  (h)(4)(ii)  to  permit 
documentation  of  enrollment  in  the  VA 
Program  for  (Compridiensive  Assi.stance 
for  Familv  (Caregivers  program  to  show 
that  the  veteran  has  a  (]nalifying  serious 
injury  or  illne.ss  as  defined  in 
§  825.1 27(c)(2)(iv)  of  the  Final  Rule. 

The  Dejiartment  jiroposed  to  modify 
portions  of  §  825.31  ()(c).  which  sets 
forth  the  information  an  employer  may 
r(!qne.st  from  the  employee  or  covered 
servicememher,  by  adding  a  new 
paragraph  (c)(())  and  rennmhering 
current  paragraph  (c)((i)  as  (c)(7). 
Propo.sed  paragraph  (c)((i)  permitted  an 
employer  to  reijuire  that  the  cnqiloyee 
or  covered  servicememher  indicate 
whether  the  member  is  a  veteran,  the 
date  of  separation,  and  whether  the 
.separation  was  other  than  dishonorable. 
The  |)ro])osal  also  permitted  the 
employer  to  re()ue.st  documentation 
confirming  this  information.  It  indicated 
that  an  eligible  employee  may  provide 
a  copy  of  the  veteran’s  DD  Form  214 
(Report  of  Sejiaration)  or  other  proof  of 
veteran  status  to  .satisfy  such 
documentation  re(|uirement.  Two 
commenters  addnxssed  this 
suhparagrajdi.  The  Partnershi])  and  the 
North  (Carolina  justice  (Center 
commented  that  the  Department  should 
use  the  discharge  date  on  DD  Form  214 
as  the  date  when  the  veteran  officially 
transitioned  from  being  active  duty  to 
being  a  veteran.  The  Deiiartment’s 
intention  in  referencing  DD  Form  214  in 
the  projio.sal  was  to  indicate  that  this 
form  was  one  available  method  of 
.showing  the  veteran’s  di.scharge  date. 
Therefore,  the  Department  adopts 
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paragraph  (c)  in  the  Final  Rule  without 
modification. 

(airnmt  S  82.5.31  ()(d)  identifies  an 
optional-use  form  that  may  Im;  used  to 
provide  certification  for  military 
canjgiver  leave.  Form  \VH-385. 
('.ertification  for  .Serious  Injurv  or  Illness 
of  a  (x)vere(l  .Servicememher  for  Military 
Family  Leave.  The  De|)artment 
jH'oposed  to  make  revisions  to  this  form 
to  imj)lement  the  statutory  amendments. 
77  FR  8‘)ti3.  The  De|)artment  stated  in 
the  NORM  that  it  was  considering  the 
development  of  a  new  form  for 
certification  of  military  caregiver  leave 
for  a  covered  veteran.  77  FR  85)72.  riu? 
Dejiartment  sought  comments  on 
whether  it  would  he  less  confusing  to 
develo])  a  separate  form  or  whether 
adapting  the  current  Form  \YH-385 
would  he  preferable. 

No  comments  were  recei\’ed  on  the 
D(!partment's  proposal  to  revise  Form 
WH-385  to  refiect  the  statutory 
ameiulments  concerning  the  definition 
of  a  .serious  injurv  or  illness  for  current 
.ser\'icememh(!rs.  However,  the 
Hcipartment  receivcul  comments 
supporting  the  creation  of  a  muv  form, 
as  well  as  comments  urging  the 
Hepartment  to  adapt  current  Form  \YH- 
385  to  ndhict  the  expansion  of  militarv 
caregiver  leave  to  covered  vetcnans.  Aon 
Hewitt  suj)ported  the  t:reation  of  a 
separate  form  as  this  structure  would 
mirror  the  .separate  forms  available  for 
FMLA  l(!ave  for  a  .serious  health 
conditio]i  for  an  employee  and  a  familv 
member.  Moreovcir.  Aon  Hewitt  as.serted 
that  om;  form,  comhining  both  cairrent 
servicemend)ers  and  covered  vciterans. 
would  be  too  cluttered,  too  long,  and 
harder  to  use.  Howevcir.  the  North 
Carolina  Justice  Center  and  the 
Partnershi])  recommended  that  the 
l)(;partment  adapt  current  Form  \YH- 
385  for  covered  veterans  in  order  to 
avoid  confusion  and  unnecessary 
{:omj)lication.  The  Partnership  stated 
that  if  the  Department  do(;.s  ado])t  a 
separate  form  for  covered  v(;terans.  then 
an  employee  who  has  previously 
submitted  a  form  for  militarv  caregivcjr 
l(;ave  for  a  current  serx'icemember 
should  not  have  to  submit  a  new 
certification  for  leave  to  care  for  that 
same  servicememher  when  he  or  she 
b(!comes  a  covenul  veteran. 

'flu!  Department  considenul  the.se 
comimmts  and  has  decided  to  create  a 
iu;w  form  for  militarv  caregiver  l(;ave  for 
a  covercid  veteran.  Tlie  Department 
Ixdieves  that  the  addition  of  a  .se|)arate 
form  will  ultimately  be  less  confusing 
for  (!mj)lovee.s,  employers,  and  health 
care  providers.  Adding  information 
ndated  to  the  .serious  injury  or  illness  of 
a  cov(;red  vet(!ran  to  current  \YH-385 
wonld  int:rea.se  the  length  and 


complexity  of  the  form.  Two  separate 
forms,  one  containing  the  instiuctions 
and  information  germane  to  a  (  urnait 
.servicemembi!!'  and  om;  containing  tin; 
instructions  and  iidbrmation  germaiu!  to 
a  covered  vetman.  will  le.ssen  the 
administrative  hnnhm  on  luxdth  can; 
|)roviders.  Form  VYl  1-385  will  continm; 
to  be  the  form  for  militarv  caregiver 
leave  for  curr(;nt  servicemembers,  and 
the  form  for  cover(;d  veterans  is  marked 
\YH-385-V  foreasv  identification. 

\Yhile  an  eligible  family  memb(;r  may 
take  military  caregiver  leave  for  a 
current  .servicem(;mb(;r.  and  again  for 
the  same  servicememher  when  he  or  she 
becomes  a  covered  veteran,  the 
employee  must  submit  a  new 
certification  form  for  each  leave  recjnest. 
However,  the  eligible  family  member, 
assuming  he  or  she  is  asserting  that  the 
covered  veteran  has  a  (jualifving  .serious 
injurv  or  the  first  definition  at 

825.1 27(c)(2)(i).  may  attach  the 
original  certification  with  a|)pro])riate 
veteran  documentation  attach(;d  as  part 
of  the  t:(;rtification  for  leave  to  care  for 
the  covered  veteran. 

Form  \YHD— 385  is  updated  to  include 
injuries  and  illnesses  that  pre-existed 
the  .servicememh(;r’.s  active;  dutv  but 
were  aggravated  in  the;  line  of  duty  on 
active  duty.  The  D(;])artment  has  also 
amended  this  form  to  r(;fh;ct  that  a 
h(;alth  can;  ])rovider  as  defined  in 

825.125  mav  c(;rtifv  a  ,s(;rious  injurv  or 
illness  for  a  current  s(;rvicenu;ml)(;r  and 
that  a  s(;riou.s  injury  or  illness  includes 
a  condition  that  exist(;d  befon;  the 
member’s  military  .service;  anel  was 
<iggravate;el  by  .se;rvie;e;  in  the;  line;  e)f  eluty 
on  active  eluty  in  the  Arme;el  Fe)re;e;s. 

As  eli.se:u.sse;el  pre;vie)u.sly  in  this 
])re;amble;,  the  Department  has  ele;e:ieleel 
te)  re;me)ve  the  forms  fre)m  the; 
ApiK;nelice;s.  The;  fennis  feer  military 
e:are;give;r  le;ave,  like;  the;  other  FMLA 
forms,  are;  available;  on  the;  \YHD  VYe;b 
site;  [\v\v\v.(i()I.<>ov/\\  b(i)  anel  at  le)e;al 
\YHD  offie:e;.s.  Ae;ce)relingly,  e;e)n.sistent 
with  the  pre)pe).sal,  in  this  Final  Ride;  the; 
re;fe;ri;ne;e;  te;  Apjienelix  H  in  paragrajih 
(el]  is  ele;le;te;el,  anel  in  its  j)lae:e;  language; 
is  inserteel  stating  that  the;  ap])lie:ahle; 
feirm  mav  be;  e)btaine;el  either  fre)m  a  loe:al 
\YHD  e)ffie;e;  eir  the;  VYHD  VYe;b  site. 

In  e;e)njune;tie)n  with  the;  Department’s 
pre)])e).sal  to  alleiw  family  members  eif 
e;e)ve;re;el  se;rvie;e;me;mbe;r.s  to  re;ly  ujiein 
e:e;rtifie:atie)ns  e:e)mple;te;el  by  he;alth  e:are; 
pre)viele;r,s  that  are;  neit  affiliateel  with 
DOD,  VA,  e)r  TRICARF,  the;  De;partme;nt 
preipeiseel  in  §  825.31()(el)  te;  |)e;rnut 
.se;e;e)nel  anel  thirel  eipiniems  in  these; 
instane:e;s.  As  eli.seaisseel  in  the;  NPRM, 
when  a  me;elie:al  e:e;rtifie;atie)n  is 
comple;te;el  by  a  jirivate  he;alth  e:are; 
j)re)viele;r  unaffiliateel  with  the;  DOD,  VA, 
or  TR1(]ARE  netweirk  system,  the; 


])re)e:e;.s.s  is  meire  akin  te;  the;  e:e;rtifie;atie)n 
pre)e;e;.ss  feir  the;  .se;rie)u.s  he;alth  eamelitiein 
e)f  e;ivilian  lainily  me;mbe;r.s.  77  1*'K  85)72. 
Oeinseeiuently,  the  De;partme;nt 
e:e)ne:lnele;el  that  in  ,sue:h  situatieins  there; 
is  ne)  basis  te;  preihibit  e;mple)ye;rs  freim 
eibtaining  se;e:e)nel  anel  thirel  e)|)inie)n.s. 

Feir  the;se;  luasems,  the;  De;partme;nt 
])ro])e)se;el  in  825.31  ()(el)  te)  state;  thiit 
.se;e;e)nel  anel  thirel  e)pinie)ns  are;  ne)t 
l)e;rmitte;el  wluai  the;  e:e;rtifie:atie)n  has 
be;e;n  e:e)mple;te;el  by  a  DOD  he;alth  e:are; 
l)re)viele;r,  a  VA  he;alth  e;are;  ))re)viele;r,  a 
IlOD  TRK'.ARF  netweerk  autheeri/.eel 
])rivate;  he;alth  e:are;  pre)viele;r,  or  a  DOD 
ne)n-ne;twe)rk  TRICARE  authorizeel 
])rivate;  he;alth  e;are;  pre)viele;r  (ielentifieel 
in  ^  825.31  ()(a)(l)-(4)),  but  are;  permitteel 
wheai  the;  e;e;rtifie;atie)n  has  be;e;n 
e:e)ni])lete;el  by  a  health  e:are;  ])rovieler  that 
is  ne)t  one  e)f  the;  types  ielentifieel  in 
^825.310(a)(l)-(4). 

Ae)n  Hewitt  anel  the;  Natie)nal  Business 
Cre)U])  e)n  Health  e;xpre;.s.seel  their 
su])])e)rt  fe)r  ])e;rmitting  .se;e:e)nel  anel  thirel 
e)pinie)ns  in  e;a.se;.s  of  military  e:are;give;r 
e:e;rtifie;atie)n.s  e;e)mple;te;el  by  health  e:are; 
pre)viele;r.s  whe)  are  ne)t  affiliateel  with  the; 
VA.  DOD.  e)r  TRICARE.  In  e;e)ntrast.  the; 
CCD  anel  Twiga  e)ppe).se;el  this  ])re)vi.sion. 
'fhe  CX;D  eiue;.stie)ne;el  the;  le)gie:  e)f 
])e;rnutting  se;e:e)nel  anel  thirel  e)pinie)ns. 
sine:e;  the;  eairrent  re;gulatie)n  ele)e;.s  ne)t 
|)i;rmit  .si;e;onel  anel  thirel  e)])inie)ns  e;ve;n 
the)ugh  a  DOD  ne)n-ne;twe)rk  TRICARE 
autheerizeel  pre)viele;r  e:e)ulel  be;  ahne).st  any 
he;alth  e:are;  ])roviele;r,  anel  re;e:e)nune;nele;el 
that  the;  suffie;ie;ne:y  e)f  the;  e:e;rtifie:atie)n 
be;  ba.se;el  een  the;  he;alth  e:are;  pre)viele;r’.s 
e;x])e;rti.se;  anel  ne)l  his  e)r  her  affiliatieui. 
Twiga  e;xj)re;.sseel  the;  view  that  se;e:e)nel 
anel  thirel  ejpinieais  are;  burelen.some  on 
military  families,  es])e;e;iallv  if  a 
s])e;e:iali.st’s  e:are;  is  nee:e.ssary  becau.se 
wait  times  to  see  a  specialist  e;an  be;  long 
anel  aelditieenal  e;xpense;.s  may  be; 
ineairreel  by  family  me;mbe;r.s. 

After  ce)n.siele;ring  the;se  e:onunent.s,  the; 
Department  has  elecieleel  to  retain  this 
j)re)vi.sie)n  without  change  in  the  Final 
Rule.  In  re;spon.se  to  the;  (iCD’s  e;onunent 
that  DOD  ne)n-ni;twe)rk  TRICARE 
authe)rize;el  preevielers  may  be;  anv  he;alth 
e;are  i)re)vieler,  the;  De;])artme;nt  continue;s 
te)  believe;  that  it  is  a])pre)priate;  to 
elistinguish  be;twe;e;n  he;alth  e;are; 
])re)viele;r.s  whe)  are;  affiliateel  in  se)me; 
way  with  DOD,  VA,  e)r  TRICARE  anel 
he;alth  e;are;  ])re)viele;r.s  whe;  have;  ne)  sue:!) 
alfiliatie)!!  in  |)e;rmitting  se;e;e)nel  anel 
thirel  e)])inie)n.s  e)n  e;e;rtifie:atie)ns  fe)r 
military  e:are;give;r  leave.  VYhile; 
e)btaining  .se;e:e)nel  anel  thirel  e)i)inie)ns 
may  be;  time;  e;e)nsuming,  the;  eanple)yi;e; 
remains  pre)visie)nally  eaititleel  te;  FMLA 
le;ave;  while  e)btaining  the;  .see:e)nel  (e)r 
thirel)  opinion,  anel  the  e;e)sts  as.se)e;iale;el 
with  a  se;e:e)nel  e)r  thirel  e)j)inie)n  are;  the; 
re;.spe)n.sihility  of  the;  employer.  .See; 
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82.5. .307(1)).  As  the  Department 
explained  in  the  NORM,  permitting 
authorized  health  care  providers  as 
defined  in  ^825.125  to  certify  military 
caregiver  leave  is  more  akin  to  the 
traditional  FMLA  certification  process 
for  a  .serious  health  condition. 

'riierefore,  the  Department  adopts  the 
provision  regarding  second  and  third 
opinions  when  the  certification  for 
military  caregiver  leave  is  provided  hv 
a  health  care  provider  who  is  not 
affiliated  with  DOD,  VA.  or  TRICARE  in 
§825.31()(d)  as  proposed. 

Other  than  to  u|)date  internal 
references,  the  Department  did  not 
propose  any  changes  for  §  825.31()(e), 
which  addres.ses  the  use  of  invitational 
travel  orders  (ITO)  or  invitational  travel 
authorizations  (ITA)  issued  for  medical 
])urj)o.ses,  in  lieu  of  a  certification  form, 
'rhe  Department  sought  comment  on  the 
effectiveness  of  the  substitution  of  ITOs 
and  ITAs  in  support  of  a  need  for 
military  caregiver  leave,  and  no 
comments  were  received.  The  Final 
Rule  adopts  825.31()(e)  as  ])roposed. 

In  light  of  the  modifications  to 
§  825.31{)(l))(4)(i)  and  (ii)  to  permit 
documentation  of  a  veteran’s  enrollment 
in  the  VA’s  Program  for  Comprehensive 
A.ssistance  for  Family  (kiregivers  to 
show  that  the  veteran  has  a  (lualifving 
.serious  injury  or  illness,  the  De])artment 
creates  a  new  paragra])h  (f)  in  the  lunal 
Rule  to  address  such  docaunentation. 
.Section  825.310(0  of  the  Final  Rule 
reciuires  an  employer  that  is  reciuiring 
an  employee  to  submit  a  certification  for 
leave  to  care  for  a  covered 
servicemember  to  accept  as  sufficient 
certification  of  the  servicememher’s 
.serious  injury  or  illness  documentation 
indicating  the  servicememher's 
enrollment  in  the  VA's  I’rogram  for 
Ciomprehensive  Assistance  for  Family 
Caregivers.  This  is  similar  to  the 
])rovi.sion  in  paragrajjh  (e)  regarding 
ITQs  and  ITAs,  exce])t  that  the 
documentation  indicating  the 
.servicememher’s  enrollment  in  the  VA’s 
Program  for  Comprehen.sive  Assistance 
for  Family  Caregivers  serves  onlv  to 
show  that  the  covered  veteran  has  a 
serious  injury  or  illness,  hut  does  not 
necessarilv  establish  the  other 
recpiirements  necessarv  for  a  complete 
certification.  The  Final  Rule  further 
])rovide.s  at  §825.310(1)  that  such 
documentation  is  sufficient  certification 
of  the  servicememher’s  serious  injury  or 
illne.ss  regardle.ss  of  whether  the 
employee  is  the  named  caregiver  in  the 
enrollment  documentation.  As  with 
ITOs  and  ITAs,  the  Final  Rule  at 
§  825.31  ()(f)(1)  |)ermit.s  an  employer  to 
.seek  authentication  and  clarification  of 
the  documentation  indicating  the 
servicememher’s  enrollment  in  the 


])rogram  under  §  825.307,  hut  indicates 
that  an  em])loyer  may  not  utilize  the 
second  or  third  o])inion  ju'ocess 
outlined  in  §825.307  or  the 
recertification  proce.ss  under  §825.308 
when  the  servicememher’s  serious 
injury  or  illness  is  shown  by 
documentation  of  enrollment  in  this 
program.  Lastly,  the  Final  Rule  at 
§825.310(0(2)  ])ermit.s  an  employer  to 
re(]uire  that  an  em])loyee  provide 
coidirmation  of  covered  family 
relationship  to  the  servicemember  and 
documentation,  such  as  a  veteran’s 
l‘'orm  DD-214,  slu)wing  that  the 
discharge  was  other  than  dishonorable 
and  the  date  of  the  veteran’s  discharge 
when  an  employee  snpj)orl.s  his  or  her 
request  for  FMf.A  leave  with 
documentation  of  enrollment  in  this 
Ijrogram. 

Section  825.310(0  currently  .states 
that  it  is  the  employee’s  responsibilitv 
to  provide  the  employer  with  a 
coni])lete  and  sufficient  certification  and 
de.scrihes  the  con.se(|uence.s  of  failing  to 
do  so.  The  Department  pro])o.sed  to  add 
text  that  clarified  this  reciuirement, 
ju'oviding  that  “an  employee  may  not  he 
held  liable  for  administrative  delays  in 
the  issuance  of  military  documents. 
des])ite  the  emplovee’s  diligent,  good- 
faith  efforts  to  obtain  snch  documents.” 
While  current  §  825.305(h)  states  that 
employees  who  are  unable  to  provide 
the  recpiested  FMLA  certification 
(including  certification  for  militarv 
caregiver  leave)  within  15  days  despite 
their  diligent,  good  faith  efforts  must  he 
j)rovided  with  additional  time,  the 
Department  believed  that  it  was 
imj)ortant  to  reiterate  this  ])rinciple  in 
§825.310(1).  The  Department  sought  to 
clarify  that  employees  may  not  he  held 
responsible  for  administrative  delavs  in 
the  issuance  of  militarv  documents 
where  a  good  faith  attempt  is  made  by 
the  employee  to  obtain  such  documents. 
Two  organizations  provided  comments 
on  this  proposal.  Legal  Aid  commended 
the  Department  for  making  this 
clarification  in  §  825.310(f).  Twiga 
suggested  that,  in  light  of  the  burden  on 
militarv  families  of  obtaining  second 
and  third  o])inion.s  from  a  non-niilitarv- 
affiliated  health  care  ])rovider, 

§825.31 0(f)  should  be  clarified  to  "make 
clear  that  the  extension  also  ap])lies  to 
second  and  third  opinions  of  non¬ 
military  doctors.’’ 

In  respon.se  to  'I’wiga’s  comment,  the 
Department  notes  that  the  current 
regnlations  do  not  prescribe  a  time 
frame  for  completion  of  second  or  third 
opinions.  Instead,  §  825.307(h)  provides 
that  when  an  emj)loyer  seeks  a  .second 
(and  third)  opinion,  the  employee  is 
])rovi.sionally  entitled  to  the  benefits  of 
the  FMLA  ])ending  the  receipt  of  the 


.second  (and  third)  opinion.  There  is  no 
])re.scrihed  time  within  which  an 
employee  must  obtain  the  second  or 
third  o|)inion.  Therefore,  the 
Department  believes  that  it  is 
nnnece.ssarv  to  .state  in  the  regulation 
that  administrative  delavs  in  obtaining 
medical  certifications  cannot  be  held 
against  the  em])loyee  in  obtaining 
second  and  third  o])inions.  because  the 
Final  Rule  creates  a  new  paragra|)h  (f), 
the  Final  Rule  redesignates  propo.sed 
§825.31 0(f)  as  §825. 31 0(g)  without 
modification  to  the  text  of  the 
paragra})h. 

B.  Bevisions  To  Iinploniont  iho  AFCnXJA 
Anwndmonls  Siihpail  U — Spocial  Biilos 
Applicdblo  to  Airline  Flight  drew 
Eniplovees 

1.  Section  825.800  Special  Rules  for 
Airline  Flight  Grew  Employees.  General 

Current  §825.800  contains  the 
definitions  of  significant  terms.  j)hra.se.s. 
and  acronyms  useil  in  the  regulations. 

In  the  NRRM.  the  Department  proj)o.sed 
to  move  the  definitions  section  of  the 
regulations  to  §825.102  to  enhance  the 
utility  of  the  regulations.  As  exj)lained 
earlier  in  this  preamble,  the  Department 
has  made  that  change,  leaving  §825.800 
available  for  the  use  described  here. 

The  AFfiTGA  established  special 
rules  for  determining  whether  airline 
llight  crew  em|)loyee.s  meet  the  hours  of 
.service  nujuirement  for  I’MLA 
eligibility,  authorized  the  De])artment  to 
issue  regulations  ])roviding  a  method  of 
calcnlating  leave  for  airline  llight  crew 
employees,  and  authorized  the 
De])artment  to  issue  regulations 
regarding  employers’  maintenance  of 
certain  information  for  airline  flight 
crew  employees.  In  the  NRRM,  the 
Department  proposetl  that  the 
regulations  imjilementing  these 
provisions  of  AFCTGA  he  incorporated 
l)y  topic  in  §§825.110  (employee 
eiigihility).  825.205  (calculation  of 
leave),  and  825.500  (recordkee])ing).  In 
the  Final  Rule,  the  j)rovision.s  specific  to 
airline  flight  crew  emjjlovees  are  located 
in  a  se])arate.  newly  titled  suhpart, 
.Sul)])art  II — Special  Rules  Ap])licahle  to 
Airline  Flight  Crew  Em])loyee.s. 

Accordingly,  §825.800,  Special  rales 
for  airline  flight  crew  employees, 
general,  explains  that  airline  flight  crew 
em])loyees  are  subject  to  special  rules 
for  determining  em|)lovee  eligibility  and 
calculation  of  leave,  and  that  special 
recordkeeping  provisions  also  ap])ly. 
Section  825.800  also  explains  that, 
except  as  noted,  the  other  provisions  of 
the  FMLA  regulations  akso  apply  to 
airline  flight  crew  emjjloyees.  The 
propo.sed  revisions  concerning  the 
hours  of  service  requirement  for  airline 
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flight  crew  employees  are  located  in 
§825.801,  Special  rules  for  airline  flight 
crew’  employees,  hours  of  service 
nupiirement:  the.  pro])osed  additions 
regarding  calculation  oi  leave  for  airline 
flight  crew  eni])loyee.s.  as  inodifuid  in 
n;sponse  to  comments,  will  f)e  located 
in  §825.802.  Special  rules  for  airline 
flight  crew’  emf)lo\’ees.  calculation  of 
leave;  aiul  the  proposed  addition 
discussing  special  recordkee])ing 
nupnnanents  for  emi)lovers  of  airline 
flight  crew  em])loyees  will  he  located  in 
§825.803,  Special  rules  for  airline  flight 
crew’  emplovees.  recordkeeping 
re(]uireinents.  The  D(!parlment  helievtis 
this  reorganization  will  enhance  the 
utility  of  the  regulations  and  minimize 
confusion  regarding  the  rules  applicable 
only  to  airline  flight  crew  employees. 

The  Department  emphasizes,  and  has 
noteil  in  the  regulatory  text,  that  except 
as  otherwise  provided  in  Suhpart  11, 
airline  flight  crew  employees  and  their 
em])lovers  continue  to  he  subject  to  all 
n!(|uir(!ments  of  the  FMLA  as  set  forth 
in  j)arl  825,  snl)j)arts  A,  13,  C.  D,  E.  and 
C,. 

2.  .Section  825.801  Special  Rules  for 
Airline  Flight  (Tew  l']m|)loyee.s.  Hours 
of  .Service  Requirement 

'file  AF(;T(iA  established  a  special 
hours  of  service  riuiuirement  for  airline 
flight  crew  employees.  In  the  NPRM.  the 
Department  projio.sed  tti  in.sert  into 
§825. 110(c)  language  imjilementing  this 
new  nicpiirement.  After  considering  the 
comments  received,  the  Department  has 
adopted  the  regulation  as  jirojio.sed  in 
§825.801. 

Proposed  §  825.1 10(c)(2)  provided 
that  airline  flight  crew  employees  are 
eligible  for  EMl^A  leave  if  they  have 
worked  or  been  paiil  for  not  less  than  00 
percent  of  the  applicable  monthlv 
guarantee  and  for  not  less  than  504 
hours  during  the  previous  12-month 
pmiod. 

Projiosed  jiaragraph  (c)(2)(i)  defined 
the  applicable  monthly  guarantee  for 
airline  flight  crew  (!mj)loyees  on  res(!rve 
and  non-re.serve  status.  As  recjuired  by 
the  AFf/fdA.  the  Dej)artment  ])ropo.sed 
to  define  fhe  applicable  monthly 
guarantee  for  non-reserve  airline  flight 
crew  emplovees  as  the  numher  of  hours 
for  which  an  employer  has  agreed  to 
scluidule  the  emplovcie  for  any  given 
month.  For  airline  flight  crew 
em|)lovees  on  reserve  status,  the 
af)l)hcal)le  monthlv  guarantee  would  he 
defined  as  the  minimum  numher  of 
hours  for  which  an  emj)loyer  has  agreed 
to  pay  such  em])loyee  for  any  given 
month,  fhe  De|)artment  proj)osed  to 
refer  to  airline  1  light  crew  emjjloyees 
who  are  not  on  njserve  status  as  “line 
holders”  in  the  definition  of  applical)le 


monthlv  guarantee  in  propo.sed 
§  825.1  ()2. 

In  the  fir.st  .sentence  of  ])ropo.sed 
§ 825.1  l()(c)(2)(ii),  the  De])artment 
provichul  that  the  numher  of  hours  that 
an  airline  flight  crew  mnplovee  has 
worked  woidd  l)e  the  em])loyee’s  duty 
hours  during  the  prcndous  12-month 
period.  Tim  Department  noted  its 
understanding  that  while  dutv  hours 
may  not  always  reflect  all  hours  that 
would  he  considered  hours  worketl 
under  the  Ff.SA,  duty  hours  are  closely 
tracked  in  a  similar  manner  by  all 
employers  in  the  industry.  The 
D(!partment  noted  its  understanding  that 
the  schedule  for  non-reserve  em])loyees 
is  based  on  duty  hours,  and  that  duty 
hours  incliuh;  the  flight  or  block  hours 
as  determined  by  the  Federal  Aviation 
Administration  (FAA)  as  well  as 
additional  time  before  and  after  the 
flight  as  determined  by  emjdoyer  policy 
or  a])plicahle  collective  bargaining 
agreement.  The  D(!])artment  sought 
comments  on  whether  this  was  an 
accairate  interpretation  of  what 
compri.ses  non-re.scu  ve  employees' 
scheduled  hours  or  wheth(!r  some  other 
basis  such  as  flight  or  block  hours 
would  he  more  a])j)ropriate  for  this 
calculation. 

The  second  .sentence  of  i)ropos(!d 
|)aragraph  (c)(2)(ii)  |)rovided  that  the 
hours  for  which  an  airline  flight  crew 
employee  has  been  paid  are  the  numher 
of  hours  for  which  the  em])loyee 
received  wages.  The  Departimait 
ex])lained  that  airlim;  flight  crew 
enqjloyees  are  generally  paid  on  an 
hourly  basis,  and  that  thes»;  hours  are 
routinely  tracked  by  each  airline. 

In  the  Nl’RM,  the  Department  noted 
that  airline  flight  crew  employees  are 
eligible  for  FMLA  leave  if  they  meet 
either  the  hours  worked  or  hours  ])aid 
re(|uirement.  ft  invited  comments  on 
whether  the  proposed  calculation 
methods  are  the  most  a})propriate  ha.ses 
for  determining  whether  an  airline  flight 
cnnv  employee  has  met  the  hours  of 
service  nKjuinmient. 

Finally,  the  Department  ])roposed  to 
add  language  to  current  §  825.11  ()(c)(3), 
which  ex])lains  an  em])loyer's  burden 
when  it  does  not  maintain  accurate 
records  of  hours  workcul  for  an 
emi)loyee.  clarifying  the  api)lication  of 
this  rule  to  airline  flight  cnnv 
emplovees. 

Few  i;omments  wen;  receiv(!d  on  tin; 
Department’s  im])lementation  of  the 
AFCiTCTX  eligibility  recpiinanents  in 
propo.sed  §  825.1 1()(c)(2)  and  (c)(2)(i). 
Two  em])loyoe  associations,  the  Air 
Line  Pilots  Association  (Ald’A)  and  the 
Association  of  Flight  Attendants  (AFA), 
suggested  that  where  an  emplover  has 
determined  that  an  (imj)loyee  meets  tin; 


504  hours  reejuirement  and  is  prepared 
to  confirm  FMl.A  eligibility  based  u])on 
that  criterion  ah)ne,  the  employer 
.should  not  have  to  ])(!rform  the 
calculation  for  determining  whether  the 
employee  has  workiul  or  been  paid  for 
(it)  i)erc(!nt  of  the  a])plicahle  monthly 
guarantee.  Similarly,  Airlines  for 
America  (A4A)  *  commented  that  as  a 
matter  of  admini.strative  efficiency. 
emplov(M's  shonld  not  he  r(;(]uired  to 
look  hevond  the  504  hours  retpiinanent 
wlnae  that  criterion  is  met.  A4A 
suggested  that  there  he  a  rebuttable 
])resumption  that  airline  flight  crew 
employees  who  have  been  paid  for  504 
hours  have  satisfied  the  eligibility 
requinanents. 

With  reference  to  the  Department’s 
imphanentation  of  the  .statutory 
definition  of  applicable  monthly 
guarantee  for  airline  flight  crew 
employe(!s  on  reserve  and  non-reserve 
status,  both  ALPA  and  the  International 
A.ssociation  of  Mac:hinists  and 
A(a'os])ace  Workers  (lAM)  agreed  that 
the  Dejjartment  a])])ropriately  defined 
the  ajjplicahle  monthly  guarantee.  The 
ALPA  further  stated  that  the 
Department’s  characterization  of  non¬ 
reserve  employees  as  “line  holders” 
reflects  common  industry  ])arlance.  A4A 
.stated  that  tin;  distinction  hetwcum  line 
holder  and  reserve  emj)loyee.s  has  some 
validity  “insofar  as  the  monthly 
guarantee  test  for  eligihilitv  ”. 

'fhe  vast  majority  of  commenters  who 
addressed  the  Department’s  proposal  to 
use  duty  hours  as  the  numher  of  hours 
that  an  airline  flight  crew  employee  has 
worked  for  ])urposes  of  meeting  the 
hours  of  servic(!  recpiirement  siq)j)orted 
the  j)ro]K)sal.  Employer  and  emjdoyee 
groups,  such  as  ALPA,  AFA,  APFA, 
lAM,  United  Steelworkers  (USW),  and 
U.S  Airline  Pilots  Association  (IISAPA), 
.stated  that  duty  hours  provide  the  most 
uniform  basis  for  determining  hours  of 
.service  for  FMLA  eligibility  purposes, 
ami  most  accurately  rej)re.sent  the 
amount  of  time  an  airline  llight  crew 
employee  is  working  in  any  single  dav. 
.Stmators  Uarkin  and  Murray  also 
.su])ported  the  Department’s  use  of  duty 
hours  to  determine  the  hours  an 
emplovee  has  worked  for  j)ur])ose.s  of 

‘A4A  is  IIk!  |)riiu:ipiil  tnido  anil  soi'vicn 
(ii>;ani/.ati()n  otllio  U..S.  scliiuliilad  aii  lino  industrv. 
Its  iniMiihars  intdiido:  Alaska  Airlinos.  Inc:.: 
AnuM’ican  Airlinos.  Inc.:  A.STAK  .Air  (iarjiii.  Inc.: 
Allas  Air.  Ine:.:  Holla  Air  l.inos.  Inc.:  kivor^roon 
Inlornaliiinal  .Airlinos.  Inc.:  Foiloral  Kxpross 
(loi'innalion:  Hawaiian  Airlinos:  jolHIuo  Airways 
Corp.:  .SoulliwosI  .Airlinos  (in.:  Unilod  (ionlinonlal 
Holdings:  Unilod  I’arcol  .Sorvico  (in.:  and  U.S 
Airways,  Inc.  In  addilion.  Air  (ianada  is  an  .A4A 
associalo  niomhor.  and  .AliX  Air.  Inc..  .AllogianI  Air. 
l.l.U.  (ilodal  .Air  Holdings.  Noljols.  Inc.,  and  Virgin 
Amorica  parlici|ialod  in  .A4A’.s  Labor  and 
I'iinployinonI  Uonncil  and  joined  in  its  coni inonl. 
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doleriuining  the  hours  of  service 
re(]iiirenient,  stating  that  they 
understand  that  duty  hours  are  tracked 
by  all  airlines,  as  re(|uired  by  tlie  FAA. 

In  addition,  .several  cominenters. 
including  y\LI’A,  Transi)ortation  Trades 
l)(!])artinent.  AFL-CK)  (TTD),  1AM,  and 
USAFA,  confirmed  the  nepartinent’s 
under.standing  that  scheduled  hours  for 
line  holders  encom|)ass  duty  hours. 
ALFA.  AFA,  AFFA,  lAM.  and  TTD 
commented  that  the  term  dntv  hours 
should  also  encompass  time  spent  in 
mandatory  training  such  as  ground 
.school  and  simulator  training  or  training 
for  new  aircraft  or  services  as  rtKjiured 
by  the  FAA  and  carriers.  AFA  further 
commented  that  the  De])artment  shonld 
provide  a  definition  for  duty  hours  in 
the  r(!gulations,  exj)laining  all  of  the 
duties  that  may  he  encompassed  within 
the  term,  including  training  time. 

Two  cominenters  ojiposed  the 
Dejiartment’s  u.se  of  the  term  duty 
hours.  Legal  Aid  .stated  that  hours  of 
.service  should  he  measured  by  hours 
paid  rather  than  duty  hours,  arguing 
that  there  are  many  different  contractual 
definitions  of  on  duty  within  the 
industry.  RAA  claimed  that  defining 
eligibility  as  duty  hours  imposes  an 
“artificial  and  undefined  term  upon  the 
industry.”  RAA  suggested  that  the 
Dejiartment  .shoulcl  instead  utilize  either 
the  carrier’s  own  minimum  guarantee 
comjionents  or  an  industry  standard 
such  as  flight  or  block  hours. 

'fhe  Department  received  few,  and 
only  positive,  comments  regarding  its 
propo.sal  to  define  hours  jiaid  to  an 
airline  flight  c.rew  emjdoyee  as  the 
nnmher  of  hours  for  which  the 
employee  received  wages.  ALFA  stated 
that  the  Dejiartment  jirojio.sed  an 
ajijirojiriate  mea.sure  hecau.se  airline 
flight  crew  enijiloyees  are  generally  jiaid 
on  an  hourly  basis,  and  such  hours  are 
regularly  tracked  by  carriers.  AFA 
agreed  that  the  jirojiosed  definition  was 
“ajijirojiriate  and  fair.” 

Several  cominenters  snjijiorted  the 
Department's  jirojinsed  revision  to  the 
exjilanation  of  the  enijiloyer’s  burden  of 
jiroof  in  current  §  82.5.1  l()(c)(3).  ALFA, 
TTD,  and  lAM  stated  that  the  jirovision 
a|)|)ro])riatelv  jilaces  the  burden  of 
jiroving  emjiloyee  ineligibility  if  the 
emjiloyer  fails  to  keeji  accurate  records 
of  hours  worked  or  jiaid.  and  is 
consistent  with  ajijilication  of  the  law 
for  non-airline  llight  crew  emjilovees. 

After  careful  consideration  of  the 
comments  received,  the  Dejiartment  has 
decided  to  adojit  the  jirovisions  as 
jirojio.sed,  with  the  aforementioned 
relocation  to  Suhjiart  II.  Section 
825.801  (a)  exjilains  that  airline  flight 
crew  emjiloyees  remain  subject  to  the 
eligibility  requirements  in  §825.110 


other  than  those  regarding  the  hours  of 
service  requirement.  .Section  825.801  (li) 
contains  the  text  that  ajijieared  in 
jirojiosed  §  825.1 10(c)(2).  (Consistent 
with  this  change,  the  Dejiartment  has 
njidated  the  cross  references  in  the 
definitions  of  a/Wine  flif’ht  crew 
employee  and  a/i/i/ico/i/e  monthiv 
giKirontee  in  §825.102  to  refer  to 
§825.801.)  .Section  825.801(c)  exjilains 
the  excejition  to  the  sjiecial  rules  in 
jiaragrajih  (h)  for  ah.sences  from  work 
due  to  or  necessitated  by  II.SERRA- 
covered  .service,  consistent  with 
§825.1 10(c)(2).  .Section  825.801(d) 
contains  the  jirojio.sed  text  regarding  the 
emjiloyer’s  burden  of  jiroof  in  the 
ali.sence  of  accurate  records. 

The  Dejiartment  has  adojited  the 
definition  of  applicoble  monthly 
guarantee  as  jirojio.sed  hecau.se  it 
received  jiositive  comment  on  this 
jiortion  of  the  jirojiosal  and  the  text 
conforms  to  the  requirements  of  the 
AFCiTCA.  With  regard  to  cominenters 
that  reijuested  that  the  Dejiartment 
ajijirove  u.se  of  an  abridged  method  for 
determining  whether  an  emjiloyee 
meets  the  hours  of  service  reejuirement, 
basing  eligibility  only  on  the  5()4-hour 
criterion,  the  Dejiartment  notes  that  the 
AFCTCA  sets  forth  a  two-jiart  test  for 
eligibility  and  the  Dejiartment  does  not 
have  authority  to  alter  its  reijuirements. 
The  AFCnXiA  reijuires  that  both  criteria 
he  met,  stating  that  an  emjiloyee  that 
has  worked  or  been  paid  for  not  less 
than  (U)  jiercent  of  the  ajijilicahle 
monthly  guarantee  and  for  not  le.ss  than 
504  hours  (not  iucluding  jiersonal 
commute  time  or  time  sjient  on  vacation 
leave  or  sick  or  medical  leave)  during 
the  jirevious  12-month  period  meets  the 
hours  of  .service  eligibility  requirement. 
The  Dejiartment  notes  that  consistent 
with  the  purjiose  and  intent  of  the 
FMLA,  and  the  Dejiartment's 
longstanding  policy,  an  emjiloyer  is  not 
jirohibited  from  jiroviding  a  more 
generous  leave  jiolicy  jirovided  the 
emjiloyer  comjilies  with  the  FMLA.  See 
§825.700(1))  (exjilaining  that  nothing  in 
the  Act  is  intended  to  discourage 
emjiloyers  from  adojiting  or  retaining 
more  generous  leave  jiolicies  than  are 
reejuired).  Therefore,  if  an  emjiloyer  of 
airline  flight  crew  emjilovees  chooses  to 
a.ssume  that  all  emjiloyees  who  meet  the 
504-honr.s  reejuirement  also  meet  the  00 
Jiercent  reijuirement,  the  emjiloyer  may 
do  so,  Jirovided  that  they  onlv  deduct 
from  emjilovees'  FMLA  leave 
entitlements  leave  that  is  covered  under 
the  Act. 

Additionally,  the  Dejiartment  notes 
that  it  continues  to  u.se  the  term  line 
holder  in  the  definition  oi  applicable 
monthly  guarantee  in  §825.102. 

Because  comments  confirmed  that  the 


indn.strv  n.ses  the  term  line  holder  to 
refer  to  an  airline  flight  crew  emjilovee 
who  is  not  on  reserve  status,  the 
Dejiartment  believes  n.se  of  this  term  is 
ajijirojiriate. 

The  Final  Ride  will  also,  as  jirojio.sed, 
define  an  airline  Bight  crew  emjiloyee's 
hours  worked  as  duty  hours.  The 
resjionse  to  this  jirojiosal  was  largely 
Jiositive.  As  many  industry  cominenters 
indicated,  an  airline  flight  crew 
emjiloyee’s  tvjiical  day  of  work  can 
include  a  variety  of  sujijiort  duties  that 
begin  before  a  jilane  takes  flight  and  end 
after  it  lands.  In  contrast  to  flight  or 
block  hours,  duty  hours  encomjiasses 
time  sjient  jierforming  these  duties. 
Furthermore,  the  inclusion  of  time 
worked  beyond  actual  flight  time  is 
consistent  with  the  FAA’s  definition  of 
duty  jieriod.  See  14  CFR  121.4(i7(a) 
(defining  duty  jieriod  as  "the  jieriod  of 
elajised  time  between  rejiorting  for  an 
assignment  involving  flight  time  and 
release  from  that  assignment”). 
Furthermore,  the  Dejiartment  did  not 
find  Legal  Aid  or  RAA’s  comments 
ojijiosed  to  u.se  of  the  term  duty  hours 
jiersuasive.  Even  if  duty  hours  are  not 
always  jirecisely  or  consistently  defined 
by  different  air  carriers,  they  are,  as 
other  cominenters  noted,  the  most 
accurate  readily  availahle  mea.sure  of 
hours  worked  in  the  airline  industry.  As 
exjilained,  the  alternative  definition  of 
hours  worked  considered  by  the 
Dejiartment  and  suggested  by  RAA, 
flight  or  block  hours,  discounts 
significant  amounts  of  time  when  airline 
llight  crew  emjiloyees  are  working. 
RAA’s  other  suggestion,  to  define  liours 
worked  as  the  hours  used  by  each 
carrier  to  measure  the  ajijilicahle 
monthly  guarantee,  would  similarly 
undercount  time  sjient  working  as  to 
many  airline  flight  crew  emjiloyees 
hecau.se,  according  to  RAA  it.self,  the 
guarantee  is  “|t|yjiically”  based  on  flight 
or  block  hours. 

In  light  of  the  overwhelming  resjionse 
from  cominenters  that  the  term  duty 
hours  is  recognized  and  widely  utilized 
by  carriers  and  emjiloyees  in  the 
industry,  the  Dejiartment  does  not  find 
it  neces.sary  to  jirovide  further  definition 
of  the  term  in  the  regulatory  text. 
Further,  in  resjionse  to  comments 
sjiecifically  reejnesting  the  inclusion  of 
training  time  in  the  definition  of  dntv 
hours,  the  Dejiartment  declines  to  alier 
the  jirojiosed  regulatory  text  hut  notes 
that  some  airline  emjiloyers  jiay  for 
training  time  and  to  the  extent  airline 
llight  crew  emjiloyees  are  jiaid  for  time 
sjient  in  training,  that  time  will  he 
counted  toward  the  emjiloyee’s  hours  of 
service  requirement. 

The  Dejiartment  adojits  in 
§  825.801  (li)(2)  its  definition  of  hours 
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|)aid  to  airline  flight  crew  employees  as 
j)ropo.sed  because,  based  on  the  positive 
comments  uiceived.  the  Department 
Ihdieves  that  definition  is  logical,  easy 
to  understand,  and  easy  to  administer. 
Tlu!  Department  also  inserts  a  new 
paragra])h  82.5.801  (c)  to  addre.ss  tlu; 
application  of  IJSERRA  covenul  service 
to  airline  flight  crew  emj)lovees.  This 
paragra])h  is  consistent  with  the  general 
provisions  concerning  lISERRA-covered 
service  in  determining  emi)lovees’ 
eligibility  found  at  ^  825. T1 0(c)(2). 

The  Department  also  adopts  the 
])ropo.sed  language  regarding  an 
emj)loyer’s  burden  of  proof.  Placing  the 
burden  of  |)roving  employee  ineligibility 
on  the  employer  if  the  employer  does 
not  maintain  accurate  records  of  the 
emjiloyee's  hours  workeil  or  paid  is 
consistent  with  aj)plication  of  the  law  to 
non-airline  flight  crew  employees.  This 
statement,  proposed  as  a  revision  to 
current  ^  825.1 10(c)(8).  is  located  in 
4}  825.801(d).  with  some  du])lication  of 
the  text  in  current  §825.1 10(c)(8)  to 
provide  appropriate  context. 

8.  .Section  825.802  .Special  Rules  for 
Airline  Flight  Crew  Fmj)lovees. 
(Calculation  of  Leave 

The  current  regulations  contain  no 
provision  regarding  the  calculation  of 
FMLA  leave  sj)ecifically  for  airlim; 
flight  crew  emj)lovees.  'I’he  AITCTCA 
explicitly  authorized  the  D(;j)arlment  to 
|)romulgate  such  regulations. 

In  the  Nl’RM.  the  D(!j)artment 
proposed  to  address  I'MLA  leave 
calcidation  for  airline  flight  cnnv 
employees  in  §  825.205(d).  I’roposed 
§  825.205(d)(l )  provided  the  method  for 
calculating  leave  usage  for  airline  flight 
cnnv  employees  who  are  line  holchns. 
i.a.  who  an;  not  on  reserve  status,  based 
on  principles  established  for  the 
calculation  of  FMLA  leave  for  eligible 
em|)lovee.s  who  are  not  airline  flight 
crew  employees.  .Specifically,  the 
Dcspartment  ])roj)o.sed  that  the 
employee's  .scheduled  workweek 
(defined  as  the  number  of  .scheduled 
duty  hours  for  that  workweek)  would 
.serve  as  the  basis  for  calculating  l‘"MLA 
leave;  usage.  The  amount  of  l'’Ml.A  leave 
used  would  he  determined  on  a  ])ro  rata 
or  proportional  basis. 

f^roposed  §  825.2()5(d)(2)  provided  the 
uu;thod  for  calculating  leave  usage  for 
airline  flight  crew  employees  on  reserve 
status.  For  those  (;m])loyees.  an  average 
of  the  greate;r  of  the  a])plical)le  monthly 
guarantee  or  actual  duty  hours  worked 
in  each  of  the  j)rior  12  mouths  would  he 
u.s(;d  to  calculate  the  emj)loyee's  average 
workweek.  The  amount  of  FMf.A  leave 
us(;d  would  ht;  determined  on  a  pro  rata 
or  proportional  basis.  The  Department 
proj)o.sed  use  of  the  calculation  method 


de.scril)(;d  for  airline  flight  crew 
(;mj)lovees  on  reserve;  status  for 
employees  who  work  as  both  line 
hohlers  and  on  r(;.serve  status,  as  this 
method  was  fl(;xihle  (;nough  to 
eucom])as.s  both  the  a])])lical)le  monthlv 
guarantee  and  duty  hours. 

The  Dejiartment  sought  comment  on 
these  pro]K).sed  methods  of  calculation 
of  leave.  It  also  reepiested  comment  on 
industry  practice  in  this  area. 
apj)licatiou  of  the  l‘'MLA  regulations  to 
employees  who  work  on  both  r(;serve 
and  non-reserve  status,  and  alternative 
FMl.A  leave  calculation  methods.  For 
the  reasons  stated  below,  tlu; 

De]jartnu;nt  is  modifying  the  method  for 
calculation  of  leave  for  airline  flight 
crew  employees,  and  is  implementing  a 
uniform  leave  entitlem(;nt  for  such 
employees  at  §825.802,  Special  rales  for 
airline  flight  crew  einplovees, 
calcalation  of  leave. 

("omments  from  both  (;mployee  and 
employer  groups  op|;osed  the 
Department's  jiropo.sed  methods  of 
FMI.A  leave  calculation  for  airline  flight 
crew  emjdoyees.  Almost  uniformly, 
commenters  repri;senting  air  carrier 
employers,  flight  crew  employee 
organizations,  and  labor  organizations, 
such  as  TTI3,  A4A,  lAM.  and  .Senators 
llarkin  and  Murrav,  assert(;d  that  ilue  to 
the  imicpie  scheduling  practices  in  tlu; 
airline  industry,  the  pro])o.sed 
calculation  of  leave  methods  would  be 
complicated  to  administ(;r.  cau.se 
confusion,  and  lead  to  inecpiitahle 
de(hu:tions  from  employees'  FMI.A 
entitlements.  Even  commenters  who 
a|)])r(;ciated  that  the  D(;partnu;nt'.s 
jn'ojiosal  was  an  attemjjt  to  tr(;at  airline 
flight  crew  em])lovees  similarlv  to  other 
employees  with  variable  .schedules, 
such  as  AIjFA,  nevertheless  opposed  the 
proposal  because  of  its  complexity  and 
variability. 

The  Deiiartment  rec(;ived  two 
comments  regarding  the  propo.sed 
distinction  hetw(;en  line  holders  and 
employees  on  res(;rv(;  status  for  leave 
calculation  purj)o.ses,  both  of  which 
were  critical.  RAA  stated  that  manv  line 
holders  akso  work  re.serve  days,  while 
reserves  are  often  assigned  liiu;.s  during 
their  re.serve  period.  A4A  cautioned  that 
drawing  this  distinction  for  calculation 
of  leave  purpo.ses  would  be 
inaj)propriate.  hecau.sc;  airline  f  light 
crew  employees  do  not  clearly  fit  within 
the  13(;partnu;nt'.s  ])roposed  categories. 
13oth  RAA  and  A4A  suggested  that  by 
re(juiring  air  carriers  to  u.se  the  12- 
month  averaging  option  for  em|)loyees 
who  worked  as  both  line  holders  and 
reserves,  the  D(;partnu;nt  was 
unneces.sarily  comj)licating  FMLA  leave 
calcidation. 


There  was  near  consensus  among 
commenters  representing  both 
employ(;rs  and  employees  in  tlu;  airline 
industry  regarding  an  approjiriate 
alternative  method  for  calculating 
l‘'Ml^A  leavi;  for  airline  flight  crew 
employees.  Employer  and  employee 
groups,  including  IaM,  AIJ’A,  TTD, 
AREA.  A4A,  AFA.  and  IJ.SAPA. 
suj)|)ort(;d  tlu;  estahlishnuint  of  a 
uniform  F’Ml.A  leave  entitlement  for 
airline  flight  crew  lanployees,  with  a 
one-day  incr(;ment  for  leave  use.  A4A 
noted  that  jnior  to  the  AFXTf^A.  various 
air  carriers  had  instituted  internal 
FMl.A  programs,  including  l(;ave 
entitlement  banks,  which  liave  proved 
to  he  .suc:ce.ssful.  Al.FA,  among  other 
commenters,  believed  this  ap])roach 
would  be  easier  for  airline  flight  crew 
employees  to  under.stand  and  for 
emjiloyers  to  administer. 

RAA  opposed  the  Dejiartment's 
proposal  hut  did  not  suggest  the 
establishment  of  a  uniform  leave 
entitlement.  Rather,  RAA  suggested  that 
uniipie  cahadation  jirovisions  for  airline 
flight  crew  em])loyees  are  unnecessary. 
RAA  stated  that  the  Dejjartment's  two 
pro])o.sed  calculation  methods  an; 
historical  methods,  long  utilizi;d  to 
administ(;r  FMI.A  leave,  and  that  under 
the  current  regulations,  airline  carriers 
.should  be  able  to  make  the  proper 
distinction  as  to  what  method 
(fractional  workweek  method  versus  12- 
month  averaging)  to  use  based  on  an 
individual  employee's  work  schedule, 
regardless  of  r(;serve  status. 

Although  commenters  were  nearly 
universally  in  favor  of  a  uniform  FMLA 
leave  entitlement  or  “hank"  for  airline 
flight  cn;w  emjjloyees,  there  wen; 
several  different  suggestions  regarding 
the  approjn  iate  size  of  that  entitlement. 
1AM  noted  that  they  had  already 
negotiated  an  entitlement  bank  of  90 
days  for  flight  attendant  cxmtracts,  and 
stated  that  a  uniform  hank  of  84  days  (7 
days  X  12  weeks)  for  all  airline  flight 
crew  employees  would  hi;  a  “fair 
application"  of  the  FMLA  entitlement. 
AFFA  agreed  that  all  airline  flight  crew 
einjiloyees  should  be  entitled  to  a 
uniform  hank  of  84  days,  and  ex])lained 
that  this  84-day  bank  is  currently  u.sed 
by  American  Airlines.  TTD  stated  that 
while  an  84-day  hank  was  “ideal,"  a  72- 
day  hank  was  tlu;  “ab.solute  minimum 
benefit"  that  should  he  con.sidered.  AFA 
akso  suggested  a  hank  of  72  days, 
contending  that  this  would  he  the 
“simplest  calculation"  for  an  FMI.A 
entitlement.  IJSAI^A  and  Ald^A  both 
su])ported  a  hank  of  72  days.  The.se 
commenters  explained  that  a  72-day 
hank  was  ha.sed  on  F"AA  regulations 
mandating  that  airline  flight  crew 
employees  have  one  24-hour  period  off 


8864 


Federal  Register / Vol.  78,  No.  25 / Wednesday,  February  6,  201 3 /Rules  and  Regulations 


duty  in  any  7-day  jnu  iod,  giving  the 
employee  a  inaxinuim  possiljle  (i-dav 
workweek,  (ti  days  x  12  weeks  =  72  (lavs 
oi  FMLA  leave.)  A4A  suggested 
signiiieantly  smaller  numbers,  reasoning 
that  for  non-airline  flight  crew 
employe(!s,  the  FMLA  entitlement 
represents  23  p(!r(:(;nt  of  the  avtirage 
work  year  (52  w(;eks  divided  hv  12 
W(!(;ks)  and  therefore  the  uniform 
entitlement  for  airline  flight  crew 
employcies  should  consi.st  of  a 
niasonahle  proxy  for  23  percent  of  the 
average  work  ycxir  for  a  typical  airline 
flight  crew  em])loyee.  Because  of  each 
airline’s  unicpie  operations,  scluKluhis, 
policies,  and  collective  bargaining 
agreements,  A4A  sugg(;sted  that  each  air 
carrier  establish  its  own  entitlement 
based  on  the  ax’erage  days  worked  by  its 
airline  flight  crew  employees.  A4A 
provided  the  exam])le  that  if  a  carrier's 
])ilots  averaged  200  work  days  per  year, 
then  an  allotment  hank  of  40  days 
would  he  the  (Kjiuvalent  of  12  w(!eks 
(200  (lavs  X  23  jjercent  =  40  davs  of 
FMLA  leave). 

Additionally.  AFFA  urged  the 
Department  to  provide  a  definition  for 
“day.”  AFFA  believed  that  a  day  .should 
1)(!  (lefined  as  a  single  .scheduled  diitv 
period,  which  they  n()t(!(l  is  the 
approach  utilized  by  American  Airlines 
for  charging  employe(;.s  for  the  use  of 
vacation  days. 

The  De])artment  has  thoronghlv 
considered  the  comments,  and  agrees 
with  the  commenters  that  asserted  the 
unicpie  .scheduling  jnacticcxs  of  the 
airline  industry  could  make 
administca  ing  FMLA  leave  as  proposed 
confusing  and  difficult  for  airline  flight 
crew  employees  and  their  employers.  In 
particular,  h(;cause  of  the  constantly  and 
widely  fluctuating  workweeks  of  many 
airline  flight  cnnv  employees,  the 
calculation  of  leave  ruhxs  propo.sed 
woidd  have  created  uncertainty  about 
how  much  intermittent  or  nxluced 
schedule  FMLA  leave  an  employee  had 
used  and/or  had  available.  Further,  the 
D(^])artment  understands  that  the 
jnopo.sed  difhjrentiation  between  line 
liohh^rs  and  uiserves  for  ]3ur])()ses  of 
leave  calcidation  is  inconsi.stent  with 
the  realities  of  the  airline  industry. 
Although  the  D(;])artnu!nt  attimipted  to 
create  a  method  that  was  similar  to  the 
way  other  empl()y(M's  and  empl()ye(!s 
calcidate  FMLA  leave,  the  Departnumt 
is  convinced  hv  the  many  comments  it 
received  that  the  airline  industry  is  he.st 
served  by  a  diffeixmt  system. 

The  Department  adopts  in 
4}  825.8()2(a)  a  uniform  entithnmmt, 
ex])r(iss(!(t  as  a  number  of  days,  for 
eligible  airline  flight  crew  employees 
taking  leave  for  an  FMLA-(|ualifving 
reason.  The  De])artment  believes  that  a 


uniform  day  entitlement  of  FMLA  leave 
allows  for  clear  FMLA  (mtitlement 
calculations  for  the  airline  industry.  It 
also  refkicts  a  con.sensus  among 
commenters  re|)resenting  both  airline 
flight  crew  em])l()y(H\s  and  tlunr 
em])l()yer.s.  The  Department  has 
considered  RAA’s  comimmt  and 
ackn()wle(lg(!S  that  the  adopted  method 
does  not  track  (unployees’  actual 
workweeks  as  is  re(|uired  for  FMLA 
leave  usage  for  (dl  other  tv|)(;s  of 
employees.  However,  the  D(!partment 
was  persuaded  by  the  majority  of 
comments  from  the  airline  industrv 
which  made  clear  how  difficult  the 
proposed  methods  of  calculation  of 
FMLA  leave,  from  which  RAA's 
pr(}])osal  would  not  significantlv  differ, 
would  be  to  administer  and  understand. 

Additionally,  the  Department 
conclmh^s  that  the  a])pr()i)riate  size  of 
the  uniform  entitlement  is  72  days  of 
leave  for  one  or  more  of  the  FMLA- 
(jualifying  reasons  set  forth  in 
§§  825.1 12(a)(l)-(5).  This  numh(!r 
corres])()n(ls  to  tin;  maximum  (i-day 
w()rkw(;ek  an  airline  flight  cr(;w 
employee  can  work  under  FAA 
regulations.  (8  days  x  12  w()rkw(;(;ks  = 

72  davs  of  FMLA  l(;ave.)  .See,  e.g.,  TTD, 
IJ.SAFA,  AFA,  ALFA;  .see  also  14  CFR 
121. 471  (d)  (mandating  that  airline  flight 
crew  (anplovees  have  one  24-h()ur 
period  off  duty  in  any  .seven-day 
|)eri()(l).  By  the  same  method,  the 
De])artment  concluded  that  airline  flight 
crew  employees  are  (;ntitle(l  to  158  days 
of  military  car(;giver  leave.  (8  days  x  28 
workw(;(;ks  =  158  days  of  military 
caregiver  leav(;.) 

.Section  825.802(1))  exi)lains  that  an 
employer  must  account  for  an  airline 
flight  crew  em])loyee’.s  intermittent  or 
reduced  .schedule  FMLA  leave  u.sage 
utilizing  an  increment  no  greater  than 
one  day.  In  light  of  the  practical  realities 
of  the  airline  industry,  the  Department 
agrees  with  the  numerous  commenters 
repre.senting  both  airline  flight  crew 
employees  and  their  employers  who 
agreed  that  one  day  is  the  most  suitable 
increment  of  FMLA  leave.  As  .stated  in 
S  825.8()2(h)(l ),  if  an  idrline  flight  crew 
employee  needs  to  take  FMLA  leave  for 
a  two-hour  ])hy.sical  therapy 
apj)ointment.  the  employer  may  re(pure 
the  employee  to  u.se  a  full  day  of  FMLA 
leave,  during  which  the  emplovee 
would  not  return  to  work.  The  entire 
amount  of  leave  actually  taken  (in  this 
exam]>le,  one  day)  is  designated  as 
FMLA  leave  and  would  he  deducted 
from  the  em])l()yee'.s  72-(lay  entitlement. 
Further,  if  the  em])l()yee  mu.st  miss  work 
for  a  physical  theraj)y  appointment  for 
an  I‘’MLA-(]ualifying  reason  once  a  week 
for  eight  weeks,  the  em])loyer  may 
subtract  one  dav  each  week  from  the 


em])l()yee’.s  entitlement,  provided  that 
in  each  instance  of  leave,  the  employer 
restores  the  employee  to  work  the 
following  day.  After  eight  weeks,  if  no 
other  FMLA  leave  had  been  taken,  the 
em))loyee  would  have  u.sed  eight  days  of 
FMLA  leave  and  have  84  davs  of  FMLA 
leave  remaining. 

The  De|)artment  emphasizes  that  the 
provisions  .set  forth  in  ^  825.802 
maintain  an  FMLA  entitlement  of  12 
workweeks,  as  recpured  hv  statute,  and 
assumes  a  uniform  six-day  workweek 
for  airline  flight  crew  emj)loyee.s.  For 
example,  an  airline  flight  crew 
employee  who  takes  four  weeks  of 
FMLA  leave  will  use  24  days  of  FMLA 
leave  regardless  of  how  many  days  he  or 
she  was  scheduled  to  work,  or  for  which 
he  or  she  would  have  been  ])ai(l,  during 
that  week.  (8  days  x  4  workweeks  =  24 
days  of  FMI.A  leave.)  Where  an  airline 
flight  crew  emj)loyee  takes  two  days  of 
intermittent  FMLA  leave  in  one 
workweek,  he  or  she  has  taken  leave  for 
two  days  of  his  or  her  six-day  workweek 
regardless  of  the  number  of  days  he  or 
she  was  scheduled  to  work  or  for  which 
he  or  she  would  have  been  paid  during 
that  week  and  two  days  would  he 
subtracted  from  the  employee’s  leave 
entitlement. 

The  De])artment  further  emphasizes 
that  the  rules  set  forth  in  (^825.802. 
incinding  the  u.se  of  one-day 
increments,  are  applicable  oidy  to 
airline  flight  crew  em])loyees.  The 
AFtnXiA  specifically  jjrovided  the 
De])artment  with  authority  to 
promulgate  regulations  regarding  the 
calculation  of  leave  for  airline  flight 
crew  employees.  (Congress  clearly 
contemplated  that  the  general  l‘'MLA 
leave  calculation  provisions  might  not 
he  appropriate  for  flight  crew 
employees.  The  Department  has 
determined  that  a  special  leave 
calculation  rule  is  necessary  in  light  of 
the  uni(]ue  scheduling  constraints  of  the 
airline  industry.  The  one-day  increment 
in  {^825.802  applies  only  to  airline  flight 
crew  employees.  All  eligible  employees 
who  are  not  airline  flight  crew 
em])l()yees,  as  defined  in  825.102,  are 
subject  to  the  minimum  increment  rules 
.set  forth  in  §  825.2()5(a)(1 ).  which, 
among  other  re(]uirement.s,  permit  the 
u.se  of  FMLA  leave  in  increments  no 
greater  than  one  hour. 

Concerning  AFFA’s  comment 
addressing  what  constitutes  a  “day.”  the 
Department  understands  a  “day”  to 
mean  one  calendar  day,  consistent  with 
other  provisions  of  the  Act.  Sao 

825.1 15;  825.120;  825.128;  825.213; 
825.305;  825.308;  825.313.  The 
Department  is  concerned  that 
accounting  for  days  in  any  other  manner 
would  create  administrative  difficulties. 
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I'inally.  as  indicated  in  S  82.5.800(1)), 
except  as  otherwise  provided  in  this 
suhpart.  airline  Hight  crew  employej;s 
and  their  em|)loyers  continue  to  he 
subject  to  the  retinireinents  ol  the  FMl.A 
as  set  forth  in  part  825.  In  particular,  the 
Ilepartment  emphasizes  that  two 
broadly  aj)plical)le  rules  about  the 
calculation  of  KMLA  leave  continue  to 
a|)|)ly  to  airline  ilight  crew  employees 
despite  the  s})ecial  calculation  method 
set  out  in  825.802.  First,  the  physical 
impossihilitv  provision  .set  forth  in 
§  825.205(a)(2)  applies  to  airline  flight 
crew  employees.  .Section  825.802(c) 
makes  this  point  by  explaining  that 
§825.205,  which  sets  forth  rules  for 
calculation  of  intermittent  or  reduced 
.schedule  FMLA  leave  for  all  em|)loyees 
who  are  not  airline  flight  crew 
employiH!.s,  does  not  a])ply  to  airline 
flight  crew  em})loyees  except  for 
paragraj)!)  (a)(2)  of  that  section,  the 
physical  impossibility  j)rovi.sion. 

.Second,  as  required  by  the  Act.  in  all 
cases,  if  an  employer  chooses  to  restore 
an  employee  to  work  on  the  same  day 
(luring  which  intermittent  or  reduced 
.schedule  FMLA  leave  is  taken,  the 
employee's  FMLA  leave  entitlement 
may  not  he  reduced  hv  more  than  the 
amount  of  leave  actuallv  taken.  .See  29 
IJ.S.C.  2()12(h)(l). 

4.  .Section  825.803  .Special  Rules  for 
Airline  F’light  drew  Fmplovees, 
Recordkeej)ing  Riupnrements 

The  current  regulations  do  not 
contain  recordkeeping  recpdrements  that 
apply  sj)ecifically  to  employers  of 
airline  flight  crew  employees.  In  the 
NPRM,  the  Department  proposed  to  add 
a  new  paragraph.  §  825.5()0(h),  that 
de.scrihed  the  .statutory  recpnrement, 
established  by  AFdTCA.  that  employers 
of  airline  flight  crew  employees 
maintain  certain  records  "on  file  with 
the  .Secretary.”  The  Department 
explained  that  propo.sed  paragraj)h  (h) 
j)rovi(led  that  records  are  to  he 
maintained  on  file  by  the  employer  by 
making,  keeping,  and  i)reserving  records 
in  accordance  with  the  reciuirements 
already  delineated  in  §825.500.  with  no 
actual  submission  to  the  .Secretary 
unless  riHiuested.  Fropo.sed 
§  825.500(h)(1)  and  (h)(2)  outlined 
additional  records  that  emj)lovers  of 
airline  flight  crew  employees  must 
maiutain  on  file,  l^jragraph  (h)(1) 
recpnred  emplovers  of  airline  flight  crew 
emj)loyees  to  make.  keep,  and  |)re.serve 
any  records  or  documents  that  sj)ecify 
the  aj)plicahle  monthly  guarantee  for 
each  type  of  emj)loyee  to  whom  the 
guarantee  applies,  including  any 
relevant  collective  bargaining 
agreements  or  emi)loyer  |)olicv 
documents  that  establish  the  a])j)licahle 


montldv  guarantee,  l^rojjosed  paragraj)!) 
(h)(2)  re(juired  em|)loyer.s  of  airline 
Ilight  crew  em|)loyees  to  make.  keej). 
and  i)reserve  I'ecords  of  hoius 
schedided. 

'file  Dei)artment  received  no 
substantive  coniments  regarding 
])ro|)o.sed  §  825.500(h).  'fhe  De])artment 
ado])ts  the  text  e.ssentially  as  j)roj)o.sed, 
hut  ])ro])osed  §  825.500(h)  will  he 
located  in  §825.803.  SjUfcial  riilas  for 
(lirlino  flight  cnnv  oniployoos, 
rocordkooping  raciuiroinonts. 

In  the  Final  Rule,  § 825.803(a)  makes 
clear  that  the  recjuirements  of  §825.500 
aj)|)ly  to  emi)loyer.s  of  airline  flight  crew 
em|)iovee.s.  .Section  825.803(h) 
de.scrihes,  as  j)ro])o.sed  §  825.500(h)(1) 
and  (h)(2)  did,  the  additional 
recordkee|)ing  requirements  that  a|)|)ly 
to  tho.se  em])loyer.s.  The  De|)artment  has 
slightly  modified  j)ro})ose(l  j)aragrai)h 
(h)(2):  the  text  of  §  825.803(1))(2)  now 
sj)ecifies.  consistent  with  the  .'XFC'TdA, 
that  em])loyers  of  airline  flight  crew 
emi)loyee.s  mu.st  make,  keej),  and 
|)reserve  records  of  hours  worked  and 
liours  j)aid.  as  tho.se  terms  are  defined 
in  new  §  825.801  (1))(2). 

(J.  Proposod  Ipjvisions  Dafinitioiis 
/§■  ti25.1()2l,  Emplovoo  Eligihilitv 
((i  825. 1 10).  C(dcul(dion  of  Loovc 

825.205),  and  )\acordk(‘(‘i)ing 
(if  825..500) 

1.  .Section  825.102  flefi  nit  ions 

fn  the  NFRM,  the  i)e])artment 
|)ro])ose(f  to  move  §825.800.  which 
currently  contains  the  definitions  of 
significant  terms,  j)hrase.s,  and 
acronyms  used  in  ])art  825.  to  §825.102, 
which  is  currently  reserved,  'fhe 
De|)artmenl  intended  the  reorganization 
to  enhance  the  utility  of  the  regulations 
by  defining  terms  before  they  are  used 
in  the  substantive  ])rovi.sion.s. 
Additionally,  the  j)ro|)o.sed  change 
woidd  oiganize  the  regidations  to  he 
more  consistent  with  other  regulations 
im])lementing  statutes  administered  hv 
the  WHD. 

The  Dej)artment  received  comments 
from  the  (’.oalition  and  .SHKM 
addressing  the  j)roj)o.sed  relocation  of 
the  definitions  section,  both  of  which 
sui)|)orted  the  change.  Therefore,  the 
De|)artment  ado|)t.s  the  ]jro|)o.sal,  and 
the  definitions  section  aj)})ears  in  the 
Final  Rule  as  §825.102. 

Discussions  of  comments  regarding 
the  j)i'oi)o.sed  substantive  changes  to 
certain  definitions,  as  well  as 
modifications  to  tho.se  definitions. 
a])j)ear  in  the  ])ait.s  of  this  |)reaml)le 
addre.ssing  each  of  the  relevant 
substantive  regulatory  sections  to  which 
those  definitions  corre.s|)ond. 


In  the  Final  Rule,  the  De])artment 
modifies  the  definitions  of  the  terms 
covorod  sorvicotnainlxn'.  tdigilde 
onip)ov(;a.  .'iorious  injury  or  Hinas.';,  and 
son  or  dangiitar  on  covarad  aativa  duty 
or  caii  to  coyarad  actiya  duty  stains  in 
§825.102  to  mirror  the  modifications  to 
the  definitions  ofthe.se  terms  that  are 
made  in  the  corres|)onding  releviint 
substantive  regidatorv  .sections,  in 
acfdition.  in  the  f-’inal  Rule,  the 
De|)artnient  adds  definitions  for  the  new 
terms  airline  flight  craw  ainployaa. 
applical)la  inontidy  guarantaa,  coyarad 
actiya  dnty  or  call  to  coyarad  actiya  (hdy 
status,  and  coyarad  yataran  to  §  825.102 
to  mirror  the  addition  of  these  terms  and 
their  definitions  that  are  made  in  the 
con'e.s|)onding  I’elevant  sid)stantive 
regidatorv  .sections.  The  De])artment 
al.so  iq)dated  the  cross-i'eferences  that 
aj)|)ear  in  the  definitions  o{  contingency 
operation,  na.\t  of  kin  of  a  coyarad 
.saryicaniainbar,  parent  of  a  coyarad 
saryicainainbar,  and  son  or  daughter  of 
a  coyarad  saryicainainlun'  in  the  Fined 
Ibila  in  §825.102.  The  De])artment 
modified  the  definition  oi  outpatient 
status  in  the  Final  Rule  in  §825.102  to 
reflect  the  fact  that  this  term  is  only 
relevant  to  cmreiit  seivicememhers.  'I’he 
De|)artment  also  i)i'o])o.sed  to  add.  as  an 
aid  and  service  to  the  reader,  definitions 
of  the  terms  ITO  or  IT  A,  key  ainployaa, 
military  caragiyar  laaya,  ra.saiva 
components  of  the  Armed  l•'orcas,  and 
TlUCAllE.  which  are  terms  that  are 
already  u.sed  in  the  regidations.  The 
Final  Rule  adojits  these  definitions  as 
jirojiosed.  Lastly,  the  Dejiartment 
removes,  as  jirojio.sed,  the  terms  actiya 
dnty  or  call  to  actiya  duty  status  and 
coyarad  military  mamhar  irom  the  Fin.d 
Rule  because  these  terms  are  no  longer 
relevant. 

2.  Section  825.110  Eligible  Emjilovee 

Section  825.110  sets  forth  the 
eligibility  standards  an  emjiloyee  must 
meet  in  order  to  take  I"MLA  lea\'e.  To 
he  eligible,  an  emjiloyee  must  have  been 
emjiloved  by  the  emjiloyer  for  at  least 
12  months,  must  have  been  emjiloved 
for  at  least  1.250  hours  of  service  in  the 
12-nionth  jieriod  immediately  jireceding 
the  commencement  of  the  leave,  and 
must  he  emjiloyed  at  a  worksite  where 
50  or  more  emjiloyees  are  emjiloved  hv 
the  emjiloyer  within  75  miles. 

'I'he  Dejiartment  jirojiosed  revisions  to 
§825.1 10(a),  (c)  and  (d)  to  reflect  the 
AFCT(;A’s  sjiecial  definition  of  the 
hours  of  service  reijuirement  for  airline 
flight  crew  employees.  As  exjilained 
earlier  in  this  jireamhle,  the  Dejiartment 
has  decided  to  jilace  the  jirovisions 
imjilenienting  the  AFCTCA  in  new 
Sulijiart  11 — Sjiecial  Rules  Ajijilicahle  to 
Airline  F'light  Crew  Emjiloyees. 
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Propo.sed  §  825.1 1()((:K2),  as  well  as  the 
pro])(),s(!(l  addition  to  §  825.1 1()({1) 
relevant  to  airline  flight  crew 
employees,  are  movcal  to  55  825.801, 
SptH'.idl  nilfis  for  oirlino  flip,hi  civw 
omplovoos,  hours  of  son'icc 
rocpiiromont,  and  coinnumts  on  that 
topic  are  discussed  in  the  .section  of  this 
pr(!aml)le  addressing  ^  825.801.  Uecanse 
proposcul  paragra])h  (c)(2)  will  now 
appear  in  Suh])art  If.  the  Department 
will  not  im|)lement  its  propo.sal  tt) 
nmumher  current  paragraphs  (c)(2)  and 

(c) (3)  and  cross-references  to  45  825.801 
have  replaced  references  to  j)ro])osed 
paragraph  (c)(2)  in  current  paragraphs 
(a)(2)  and  (c)(1)  of  §825.110. 
Additionally,  for  accuracy  where 
statements  ajjply  to  airline  flight  crew 
employees  as  well  as  other  types  of 
em])loyee.s,  the  Department  has  replaced 
references  to  1.250  hours  with  the  term 
“hours  of  service  reciuirement”  in 
§§825.1 10(c)(2)  and  (d).  825.300(1))(3), 
and  825.702(g).  The  Department  has 
also  inserted,  after  the  references  to 
hours  worked  in  §§825.301  (h)(2)  and 
825.702(g),  clarification  that,  as  recpiired 
by  AITTCA  and  .set  forth  in 
§825.801(1)),  the  relevant  number  for 
airline  flight  crew  employees  only  is  of 
hours  worked  or  ])aid.  (]orresi)onding 
updates  are  made  to  the  definition  of 
oligihio  omplovoo  in  §825.102. 

'file  Department  also  proposed 
clarifying  edits  to  §§825.110(1)),  (c),  and 

(d)  that  were  not  sj)ecific  to  airline  flight 
ci'ew  employees,  'fwo  of  these  changes 
were  to  refeiences  in  the  current 
regulations  to  the  Uniformed  Services 
Fm])loyment  and  Reem])loyment  Act 
(USFRRA).  (inrrent  §  825.1 10(h)(2)(i) 
conc:ei'ns  emjiloyee  eligibility  when 
there  is  a  break  in  service  occasioned  hv 
the  fulfillment  of  the  emjilovee's 
National  Guard  or  Re.serve  military 
.service,  'fhe  Department  proposed  to 
modify  the  language  in  the  first  sentence 
of  §  825.1 10(h)(2)(i)  to  clarify  that  the 
protections  afforded  by  USERRA  extend 
to  all  militaiy  memhers  (active  duty  and 
re.serve)  returning  from  USERRA- 
(jualifying  military  service.  CuiTent 

§  825.1 10(c)(2)  provides  rules  pursuant 
to  USERRA  for  crediting  an  employee 
returning  from  a  National  Guard  or 
Reserve  obligation  with  the  hours  of 
service  that  would  have  been  jierfoiined 
hut  for  the  military  service  when 
evaluating  whether  the  hours  of  service 
eligibility  lecpiiiement  has  been  met. 

'I'he  Department  j)ropo.sed  to  modify  the 
language  in  this  paragraph  in 
I’ecognition  that  USERRA  rights  may 
extend  to  certain  em])loyees  returning  to 
civilian  employment  fi'om  service  in  the 
Regular  Armed  Forces. 

'The  Department  received  two 
comments  regarding  the  pioposed 


lefeiences  to  U.SERRA  in  the 
regulations.  The  Goalition  supported  the 
Dei)aitment's  j)i'0])osed  change  to 
cunent  §  825.11  ()(c)(2),  stating  that  the 
language  ])roperlv  aligns  with  the 
USERRA  I'egulations.  NEEA 
lecommended  clarification  of  current 
§  825.1 1()(c)(2),  exi)re.ssing  concern  that 
the  lefeience  to  the  i)eriod  of  militarv 
service  in  the  regulatory  text  could  l)e 
mi.sconstrued  as  allowing  an  employer 
to  count  only  the  amount  of  time  spent 
performing  military  duty  rather  than — 
as  refiuired  by  the  USERRA  regulation  at 
20  CiFR  1002.210 — the  entire  length  of 
ab.sence  due  to  or  necessitated  by 
militarv  .service.  Accordingly,  NELA 
.sugge.sted  that  the  Depaitment  replace 
the  phra.se  “the  ])eriod  of  militarv 
service”  with  “the  ])eriod  of  absence 
from  work  due  to  or  necessitated  by 
military  .service."  NELA  also  suggested 
similar  edits  to  the  definition  of  eligible 
employee  in  ])ropo.sed  §825.102.  NELA 
also  commented  that  the  current 
definition  of  eligible  emplovee  in 
§825.800  includes  only  National  Guard 
and  Re.serve  service  as  service  that  mav 
he  credited  toward  EMLA  eligibility 
i’e{piirements,  and  recommended  that 
the  phrase  National  Guard  or  Reserve 
militarv  service  obligation  in  paiagraj)!) 

(1) (i)  and  the  phrase  National  Guard  or 
Re.serve  militarv  obligation  in  paiagiaph 

(2) (i)  be  re])laced  with  USERRA- 
protected  military  service  obligation. 

'Fhe  De])ai'tment  has  carefully 
considered  the  comments  legarding  the 
pi'oposed  changes  to  the  USERRA 
})rovisions  and  has  decided  to  adopt  the 
])roposed  changes  to  §  825.1 10(h)(2)(i) 
and  (c)(3).  with  modific:ation,  as  well  as 
coiTes])onding  modifications  elsewhere 
in  the  regulations,  in  I'esponse  to 
comments  and  for  consistency  with 
USERRA  regulations.  The  De])artment 
believes  the  revised  language  clarifies 
that  these  provisions  I'efer  to  both  active 
and  reserve  military  memhers. 
Additionally,  the  Department  agrees 
that  using  the  language  of  the  USERRA 
regulations  provides  consistency  and 
should  prevent  any  misunder.standing 
concerning  the  im])act  of  the  emi)lovee's 
militarv  service  on  his  or  her 
entitlement  to  EMLA,  and  is  therefore 
implementing  NELA’s  suggestetl 
revisions.  Fhe  De])artment  is  akso 
leferring  to  the  ])i'otected  sei  vices  as 
USERRA-covered  seivice  thioughout  the 
regulations  to  accuiately  reflect  that 
these  ])rovisions  aj)ply  to  an  absence 
from  work  due  to  any  service  covered  by 
USERRA.  Accordingly,  the  phia.se  the 
period  of  militarv  service  is  replaced  by 
the  period  of  absence  fiom  work  due  to 
or  necessitated  bv  USERRA-coveied 
sei'vice  in  |)aragi'aph  (c)(2),  and  the 


Department  makes  corres])onding 
changes  to  language  in 
§  825.1 1()(h)(2)(i),  the  definition  of 
eligible  employee  in  §  825.102,  and 
§  825.7()2(g),  which  also  addres.ses  the 
interaction  of  USERRA  and  the  EMLA. 
'Fhe  Flepartment  believes  that  these 
I'evisions  will  ensure  that,  consistent 
with  the  USERRA  legulations,  the  entii’e 
al)senc;e  necessitated  by  USERRA- 
protected  service  will  be  counted  in 
computing  a  returning  militarv 
memhei  ’s  eligibility. 

Einally.  the  De])artnient  also 
])i'0])osed.  for  pm  ])oses  of  clarity, 
re|)lacing  the  general  reference  to 
eligibility  requirements  in  the  .second 
.sentence  of  §825.1 10(d)  with  a  specific 
reference  to  the  12-month  eligibility 
re(|uirement.  'Fhe  Department  did  not 
leceive  any  comments  legai'ding  this 
])ro])o.sed  revision,  and  adopts 
§  825.110(d)  as  proi)osed. 

3.  Section  825.205  Increments  of 
EMLA  Leave  for  Intermittent  or 
Reduced  Schedule  Leave 

In  the  NERM,  the  Department 
])ropo.sed  several  changes  to  §825.205  to 
clarify  the  existing  rules  I'egarding 
intermittent  or  reduced  schedule  EMLA 
leave  and  to  implement  the  AEfi'FGA 
provisions  regai'ding  calculation  of 
EMLA  leave  for  airline  (light  crew 
employees.  'Fhe  Department  also 
l)ropo.sed  removing  the  varying 
increments  of  leave  rule  from  this 
section  and  sought  comment  on  whether 
the  j)hv.sical  impossibility  rule  should 
akso  he  removed.  'Fhe  Department  is 
adopting  most  of  the  changes  as 
l)roj)o.sed,  declining  to  ailopt  otheis,  and 
making  additional  clarifying  changes  in 
response  to  c:omments.  The  Department 
is  levising  the  ])roj)osed  pi’ovision 
regarding  the  calculation  of  EMLA  leave 
for  airline  flight  crew  employees,  hut 
because  the  Department  has  relocated 
the  relevant  regulatory  text  to  §825.802, 
those  revisions  are  di.scussed  in  that 
.section  of  this  preamble. 

Minimum  Increment 

Gurrent  §825.2()5(a)(1)  defines  the 
permi.ssihle  increment  of  interniittent  or 
reduced  schedule  EMI.A  leave  as  au 
increment  no  greater  than  the  shoite.st 
j)eriod  of  time  that  the  employer  uses  to 
account  for  other  forms  of  leave, 
pi'ovided  that  it  is  not  gieater  than  one 
hour  and  further  ])rovided  that  an 
emi)loyee's  EMLA  leave  entitlement 
may  not  he  leduced  by  more  than  the 
amount  of  leave  actually  taken.  'Fhis 
paragra])h  also  permits  employers  to 
utilize  different  increments  of  EMLA 
leave  at  different  times  of  the  day  or 
.shift  under  certain  circumstances,  a 
provision  referied  to  in  this  pi'eamhle  as 
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the  "varying  incniuienls  rule.”  In  the 
NORM,  the  Department  proposed  three 
clariiVing  changes  and  one  substantive 
change  to  tj  «25.2()5(a)(l ).  77  FR  85)74. 

The  Department's  thnu;  proposed 
clarifying  changes  were  iiitemUul  to 
more  thoronghlv  explain  concepts 
alnuidv  .set  forth  in  the  Act  and  in 
paragraj)h  (a)(1).  First,  the  Department 
])ropo.sed  re-inserting  language  used  in 
the  15)51.5  Hignlation  at  825.2()3(d)  to 
clarify  that  an  employtir  may  not  recpiire 
an  emplovei!  to  take  more  leave  than  is 
necessarv  to  addniss  the  circnm.stances 
that  precipitated  the  need  for  leave. 
Second,  the  Department  pro])osed 
inserting  an  example  to  illustrate  that 
when  an  employer  uses  different 
increments  to  account  for  different  types 
of  leave,  the  em})loyer  must  use  the 
smallest  of  the  increments  to  account  for 
FMLA  leave  usage.  Third,  the 
Department  propo.sed  adding  language 
to  emphasize  that  an  emj)loyer  may  only 
nulnce  an  employee's  FMLA 
entitlement  hv  the  amount  of  leave 
actually  taken,  excluding  any  time  after 
an  employee  has  returned  to  work. 

The  Department  receivtul  few 
comments  addressing  these  three 
proposed  clarifications  to  paragra])h 
(a)(1).  Labor  organizations,  such  as  the 
Urotherhood  of  Locomotive  luigiiKM'rs 
and  Trainman  (HLLT)  and  United 
'I'ransportation  Union  (UTU).  sn])])orted 
the  proposed  clarification  regarding  the 
prohibition  on  napiiring  an  employee  to 
take  mort!  FMLA  leave  than  necessary, 
commenting  that  “retnrning  this 
language  to  the  regulations  *  *  *  is  a 
lUMuhuj  reminder  to  em])loyers.''  The 
lupial  Fmployment  Advisorv  Cioinual 
(LEAU,).  however,  expressed  concern 
that  the  proposed  clarification  woidd 
result  in  additional  confusion,  because 
“it  could  be  read  as  recpiiring  employers 
to  return  to  counting  intermittent  leave 
in  the  .smallest  increments  that  their 
payroll  .system  is  capable  of 
calculating.”  .SDRM  al.so  ojjposed 
in.sertion  of  this  language  becau.se, 
SHRM  believed,  it  is  redundant  and 
could  cau.se  confusion.  No  commenters 
addressed  the  insertion  of  the  example 
regarding  an  employer's  use  of  different 
incnmients  for  different  types  of  leave. 
As  to  the  third  clarification,  regarding 
the  prohibition  on  reducing  an 
employee's  entitlement  by  mon;  than 
the  amount  of  leave  actuallv  taken,  the 
(ioalition  acknowledgcal  that  this 
recpiinanent  appears  in  the  statute  hut 
.stated  that  “|a|l)sent  a  showing  the 
current  language  has  somehow  resulted 
in  harm  to  affected  employecis,  the 
language  should  not  lx;  amended  from 
its  current  form.”  In  contrast,  one 
individual  commenter  thought  that 
becajise  this  third  j)ro])o.sed  addition  is 


merely  a  clarification  of  an  (ixisting 
re(]uirement.  “tluai?  is  no  cogent  reason 
not  to  include  it." 

After  candid  consideration  of  the 
comments  regarding  the  three  clarifying 
changes  projioseil  in  ])aragraph  (a)(1), 
the  Diipartment  adopts  the  clarifying 
language  as  jiroposed.  with  one 
modirication.  The  Department  adopts 
the  propo.sed  languagi;  stating  that  an 
em])loyer  may  not  reijuire  an  employee 
to  take  more  leave  than  necessarv.  As 
explained  in  the  Nl’RM,  the  ])roposed 
language  was  reinserted  as  a 
clarification  of  an  emiiloyer's  statutory 
obligation.  The  adopted  regulatory  text 
makes  clear  that  this  principle  does  not 
alter  an  employer's  obligation  to 
accxnint  for  FMLA  leave  in  an  incaement 
no  greater  than  the  smallest  increment 
the  employer  uses  to  account  for  other 
forms  of  leave  .so  long  as  it  is  not  greater 
than  one  hour  and  the  emjiloyee  is  not 
reipiired  to  take  more  leave  than  is 
neces.sary.  For  that  reason,  the 
Department  disagrees  with  the 
comments  asserting  that  the  language 
could  he  understood  to  im])ose  a 
reipiirement  to  use  the  smalle.st 
increment  made  possible  by  a 
comiianv's  timekeeping  sv.stem.  in 
respon.se  to  those  comments,  the 
Dejiartment  emphasizes  that  it  is  not 
creating  a  re(|uirement  that  emplovers 
track  FMI.A  leave  using  the  smalle.st 
increment  ])os.sihle  undiir  thidr  ])ayroll 
timekeeping  svstems.  Rather,  as 
explained  in  tlie  2008  I'inal  Rule,  the 
increment  of  FMLA  leave  is  determined 
by  the  increment  of  leave  used  hv  the 
emjiloyer  for  other  types  of  leave 
(suliject  to  a  one  hour  maximum).  The 
regulatory  text  further  exjilains  that  the 
clarifying  provision  is  suliject  to  the 
])hysical  impossibility  rule  in  |)aragra])h 
(a)(2)  and  the  sjiecial  rules  for 
intermittent  leave  for  school  emplovees 
in  825.001  and  825.002.  The  Final 
Rule  modifies  the  proposed  language  to 
make  clear  that  this  provision  is  al.so 
subject  to  the  uniijue  increment  of  leave 
rules  for  airline  flight  crew  enijilovees 
in  t?  825. 802. 

I'he  De])artment  also  adopts  the 
propo.sed  illustrative  examj)le  regarding 
an  emjiloyer's  u.se  of  different 
increments  for  different  types  of  leave. 
The  Dejiartment  received  no  comments 
addressing  this  clarifying  edit,  and 
continues  to  believe  the  new  example 
serves  to  make  §  825.205(a)(1 )  more 
understandable. 

Additionally,  the  Deiiartment  adopts 
the  propo.sed  clarifying  language 
concerning  an  emjiloyer's  obligation  to 
deduct  from  an  employee's  FMLA 
entitlement  only  the  amount  of  leave 
actually  taken.  As  the  ('oalition 
acknowledged,  the  propo.sed  regulatory 


text  simply  restates  a  statutory 
ri!{]uirement.  .See  25)  U.S.CL  2(il2(h)(l). 
Ihirthermore,  the  Dejiartment  lielieves 
this  clarification  in  the  regulatorv  text 
will  aid  em])lover.s  and  emjiloyees  to 
better  under.stand  the  counting  of  FMLA 
leave  usage  when  an  em])loyee  returns 
to  work  after  intermittent  or  reduced 
.schedule  leave.  Accordingly,  where  an 
emjiloyer  choo.ses  to  waive  its 
increment  of  leave  |)olicy  in  order  to 
return  an  emiiloyee  to  work — for 
example,  where  an  einjilovee  arrives  a 
half  hour  late  to  work  due  to  an  FMLA- 
(lualilying  condition  and  the  employer 
waives  its  normal  one-hour  increment  of 
leave  and  j)uts  the  emjdoyee  to  work 
immediately — only  the  amount  of  leave 
actually  taken  by  the  em])loyee  may  he 
counted  against  the  FMLA  entitlement. 

In  addition  to  projiosing  specific 
clarifying  language  for  paragraph  (a)(1). 
the  Department  also  propo.sed  to  remove 
the  sentence  stating  that  if  an  employer 
accounts  for  use  of  leave  in  varying 
increments  at  different  times  of  the  day 
or  shift,  the  employer  may  not  account 
for  FMLA  leave  in  a  larger  increment 
than  the  shortest  period  used  to  account 
for  other  leave  during  the  iieriod  in 
which  the  FMLA  leave  is  taken.  In  the 
NFRM.  the  Dejiartment  noted  that  its 
enforcement  experience  indicated  .some 
confusion  regarding  this  provision. 
S])ecifii;ally,  the  Dejiartment 
understands  that  some  emplovers  have 
inter])reted  the  varying  increments  rule 
to  permit  the  use  of  a  larger  increment 
of  FMLA  leave  at  certain  points  in  a 
shift  than  the  increment  used  for  other 
forms  of  leave  in  the  same  time  period. 

Employers  and  emjilover  groujis 
opposed  the  elimination  of  the  varying 
increments  rule.  The  rule  was  one 
subject  of  the  letter-writing  camjiaign  by 
members  of  .SHRM,  and  the  De])artment 
therefore  received  hundreds  of 
comments  stating  that  eliminating  the 
rule  would  make  administration  of 
FMLA  leave  more  difficult,  as  the 
current  provision  “is  im])ortant  for  || 
ease  in  imjilementing  FMLA  leave.”  In 
addition.  World  at  Work  rejiorted  that 
employers  have  difficultv  administering 
intermittent  FMLA  leave,  so  the 
Department  should  “maintain  the 
maximum  amount  of  flexihilitv  for 
emiiloyers"  by  retaining  the  varying 
increments  rule.  .SHRM  similarlv  noted 
that  the  varying  increments  rule  gives 
emplovers  ilexibility  in  administering 
intermittent  or  reduced  schedule  FMLA 
leave.  Furthermore.  .SHRM  memhers 
and  the  (ioalition  asserted  that  the 
varying  increment  rule  di.scourages 
emjjlovees  from  using  intermittent 
FMLA  leave  as  an  excuse  to  avoid 
di.sci])line  for  arriving  late  to  work. 
EEAC  commented  that  no  confusion 
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exists  in  the  application  of  the  rule  and 
that  employers  understand  that  “thev 
may  only  count  as  FMLA  hxive  the 
shortest  increment  of  time  available  to 
all  em])loyees  for  other  ty|)es  of  leave 
during  that  tinu!  period.”  Si;dg\vick 
(ilaim  Managemcmt  Services.  Inc.  and 
SURM  suggested  that  the  Department 
clarify,  rather  than  remove,  the  rule  to 
eliminate  any  confusion  about  its 
a))plication.  The  D(!partment  did  not 
receive  any  comments  in  support  of 
deleting  the  varying  increments  rule. 

After  reviewing  the  comments,  the 
D(!partment  has  decided  to  retain  the 
varying  increments  rule  hut  to  modifv 
the  regulatory  text  to  clarify  the 
intended  applic;ation  of  the  rule.  The 
Department  did  not  eliminate  the 
provision  because  comments  from 
em])loyers,  which  were  universally 
oj)posed  to  that  proposal,  made  clear 
that  the  varying  increments  rule  is 
hel])iul  in  administering  FMLA  leave, 
and  there  were  no  comments  supporting 
th(!  Department’s  proposal  to  delete  the 
rule.  The  De])artment  is  concerned, 
however,  that  some  (unployers  have 
found  the  ])rovisions  confusing  and  has 
therefore  clarified  the  regulatorv  text  to 
emphasize  that  employers  who  u.se 
varying  increments  of  other  types  of 
leave  may  use  varying  increments  of 
FMLA  leave  hut  may  not  account  for 
FMLA  leave  in  a  larger  incaement  than 
the  smallest  increment  used  for  anv 
other  form  of  leave  during  the  period  in 
which  the  FMLA  leave  is  taken.  This 
clarification  is  meant  to  better  explain 
that  employers  may  not  a})ply  a  varying 
increment  of  leave  only  to  FMLA  leave, 
hut  instead  must  use  the  varying 
increment  for  all  typ(;s  of  leave.  For 
example,  if  an  em])loyer  usually 
accounts  for  all  types  of  leave  in 
increments  of  1.5  minutes,  hut  accounts 
for  all  non-FMLA  leave  for  the  first  hour 
of  the  day  in  3()-minute  increments,  the 
employer  may  also  a(x:ount  for  FMLA 
leave  in  an  increment  no  greater  than  30 
minutes  only  during  the  first  hour  of  the 
day.  This  modified  text  is  intended  as 
a  clarification  of  the  existing  varying 
increment  rule,  not  as  a  substantive 
change  to  the  current  regulations. 

Physical  lmj)ossihility 

.Section  825.2()5(a)(2)  .sets  forth  the 
physical  impossibility  provision,  which 
j)rovide.s  that  where  it  is  i)hv.sicallv 
impossible  for  an  employee  to 
commence  or  end  work  mid-wav 
through  a  shift,  the  entire  j)eriod  that 
the  employee  is  forced  to  he  absent  is 
designated  as  FMLA  leave  and  counted 
against  the  emplovee’s  FMLA  leave 
entitlement.  The  Dej)artment  revisited 
this  provision  in  the  proposed  rule  in 
connection  with  the  AFCITCA  hecau.se 


of  the  impact  of  the  physical 
impossibility  provision  on  the  airline 
imlustry.  In  the  NPRM,  the  De])artment 
propo.sed  adiling  language  to 
§  825.2()5(a)(2)  clarifying  that  the  period 
of  ])hvsical  impossibility  may  not 
extmid  beyond  the  period  during  which 
the  emj)loyer  is  unable  either  to  permit 
the  emi)loyee  to  work  prior  to  a  period 
of  l'’MLA  leave,  or  to  return  the 
emi)lovee  to  work  after  a  |)eriod  of 
FMLA  leave.  Inicause  of  physical 
imj)ossibility.  The  proposed  language 
was  intended  to  em])ha.size  that  the 
physical  impo.ssihility  provision  he 
ajjplied  in  only  the  most  limited 
ciixannstances  and  only  where  it  is,  in 
fact,  physically  impossible  to  allow  the 
employee  to  leave  his  or  her  shift  earlv 
or  to  restore  the  employee;  to  his  or  her 
same  position  or  to  an  equivalent 
j)osition  at  the  time;  the  emplovee  no 
longer  needs  FMLA  leave.  The 
D(;partment  akso  noted  that  it  was 
considering  deleting  the  ])hy.sical 
im])os.sihility  provision  in  its  entiretv 
because  of  concern  that  employers  may 
be  applying  the  provision  where 
reinstatement  was  possible  hut 
inconveni(;nt  and  recpiested  comments 
on  whether  the  provision  should  be 
retained. 

fan  plovers,  employer  groups,  and 
industry  organizations,  a  majority  of 
whom  rei)r(;sent(;d  the  airline  and 
railroad  industries,  op|)o.sed  the  removal 
of  the  physical  impo.ssibilitv  provision 
and  enqjhasized  that  the  airline  and 
railroad  industries  relv  oil  the 
excejition.  For  example,  they  stated  that 
wh(;n  a  flight  caevv  member  or  railroad 
employee  uses  intermittent  or  reduced 
schedule  FMLA  leave  at  a  time  that 
causes  him  or  her  to  miss  a  flight  or  tri]). 
the  emjiloyer  must  find  a  replacement 
employee  to  fill  in  for  the  emplovee  for 
the  duration  of  the  trip,  which  can 
sometimes  span  several  days. 
Commenters  including  RAA  also 
asserted  that  for  reasons  including  travel 
time  and  contractual  agreements,  it  is 
usually  not  ])os.sihle,  and  where 
jiossihle,  it  is  co.stly,  to  return  the 
original  worker  to  his  or  her  scheduled 
trip.  Similarly,  A4A  argu(;d  that  it  is  not 
always  po.ssible  to  assign  the  original 
worker  to  a  new  trip  the  day  after  he  or 
she  returns  from  FMLA  leave  because 
collective  bargaining  agreements  often 
re(|uire  that  emj)loyers  prioritize  giving 
assignments  to  em])loye(;.s  based  on 
factors  such  as  .seniority,  work  rules  on 
reserve  staffing,  and  minimum  and 
maximum  flight  hours  when  making 
trips  available.  The  Association  of 
American  Railroads  (AAR)  raised 
analogous  concerns. 

A4A  and  AAR  also  contended  that  the 
jjrovision  prevents  railroad  and  airline 


enqiloyees  from  misusing  FMLA  leave, 
because  allowing  emj)loyees  to  u.se  only 
a  small  amount  of  intermittent  or 
reduced  schedule  FMLA  leave  iu  order 
to  miss  work  over  the  entire  duration  of 
a  trip  may  create  an  incentive  to 
manij)ulate  the  system.  World  at  Work, 
as  well  as  the  members  of  .Sf  fRM  who 
submitted  hundreds  of  form  letters 
oj)])o.sed  to  deletion  of  the  rule  in 
response  to  the  Nld<M.  emphasized  that 
employers  understand  the  application  of 
the  provision  is  limited  and  tlie  exi.sting 
regulation  makes  clear  the  provision  is 
meant  to  apply  narrowly.  In  addition, 
both  SDRM  and  the  AAR  noti;d  they 
were  unaware  of  any  evidence  that  the 
exception  is  being  misused  by 
employers,  and  asserted  that  the 
provision  protects  employees  becau.se  if 
FMLA  protection  does  not  cover  the  full 
period  during  which  reinstatement  is 
physically  impossible,  the  emplovee 
may  be  subject  to  discipline  based  on 
the  unprotected  portion  of  the  leave. 

A  number  of  employee  advocacy 
groiqjs  and  labor  organizations  akso 
commented  on  the  ])hvsicallv 
im])os.sihility  provision  and  generally 
recommended  that  the  Departm(;nt 
r(;move  the  exception,  'fhese 
commenters.  including  13LFT  and  IJTLI, 
asserted  that  the  railroad  and  airlim; 
indu.stries  have  used  the  exception  to 
improperly  diminish  em])loyees’  FMLA 
entitlements,  because  th(;  provision 
allows  employers  to  deduct  more  time 
from  an  emplovee’s  FMLA  entitlement 
than  the  emplovee  has  a.sked  to  use.  For 
example.  TTD  stated  that  a  llight 
attendant  who  needs  only  a  single  day 
of  FMLA  leave  at  the  l)(;ginning  of  a 
.scheduled  five-day  trip  could  lose  five 
days  of  her  FMLA  entitlement.  Airline 
employee  groups  asserted  that  the 
airline  industry  is  not  adversely  affected 
by  employees’  u.se  of  intermittent  or 
reduced  schedide  FMLA  leave,  and 
there  is  no  need  for  the  j)hy.sical 
impossibility  provision.  ALFA  and  AFA 
noted  that  flight  crew  members 
fri;(juently  take;  short-term  leave  for  a 
variety  of  reasons,  often  without 
advance  notice,  so  the  industry  is 
])re])ared  to  address  such  situations 
when  they  arise  because  of  the  use  of 
intermittent  or  r(;duced  schedule  FMLA 
leave. 

Both  employer  and  emplovee  groups 
argued  that  the  .statute  compels  their 
preferred  result  concerning  this 
provision.  AAR  asserted  that  the 
.statute’s  re(iuiremeut  to  c:alculate  FMLA 
leave  based  on  "actual  work  time” 
mandates  that  employers  he  j)ermitted 
to  deduct  from  au  employee’s  FMLA 
entitlement  the  entire  work  j)eriod  the 
(;mj)loye(;  missetl  when  the  u.se  of 
FMLA  leave  caused  him  or  her  to  he 
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unavailable  at  the  time  a  trip 
commences.  In  contrast.  ALFA.  TTD. 
and  HbFT  and  IITII  argued  that  because 
the  FMLA  provides  that  the  use  of 
intermittent  or  reduced  schedule  leave 
“shall  not  resnlt  in  a  reduction  in  the 
total  amount  of  leave  to  which  the 
emj)loyee  is  entitled  *  *  *  hevond  the 
amount  of  leavi;  actually  taken.”  29 
ll.S.fi.  2()12(h)(l).  deductit)n.s  from 
FMl.A  entitlements  for  more  than  the 
amount  of  leave  needed  are  j)rohihited. 

Numerous  comments  adilressed  how 
the  Department  should  clarifv  the 
physical  impossihility  provision.  .SHRM 
op])osed  the  Department's  proposed 
clarification,  asserting  that  it  is 
"unneces.sary  and  likely  to  cause 
confusion”  and  that  the  changes  would 
“|add|  little  if  anv  clarification.” 
Specifically.  SflRM  contended  that  the 
D(;j)artment's  j)ropo.sed  clarification 
concerning  an  “ecpiivahmt  j)osition” 
could  be  misinl(irpreted  to  mean  that  an 
employer  could  transfer  or  rea.ssign  to  a 
new  position  an  employee  involved  in 
a  physical  impossibility  .scenario.  Other 
emj)lover  organizations  were  concciined 
that  the  proposed  clarifving  sentence 
was  meant  to  indicate  tlial  when  an 
employee  nifurns  from  intermittcmt  or 
niduced  sclKuInle  FMLA  leave,  his  oi¬ 
lier  employer  must  prioritize  a.ssignment 
to  a  new  trip  above  the  assignment  of 
other  (Miiployees.  For  exainjile.  AAR 
asserted  that  treating  FMI.A  leave  users 
differently  hv  allowing  them  to  jump  to 
the  to])  of  the  list  of  em|)loyees  waiting 
for  assignments  would  violate  the 
statute.  The  (Aialition  also  reiiuested 
that  the  Department  not  reipdre 
emjiloyers  to  demonstrate  that  no 
(xpiivalent  jiosition  exists.  Furthermore, 
some  employer  groups,  such  as  RAA, 
suggested  that  the  definition  of  physical 
impossibility  should  include 
contractual  and  other  restrictions  on  an 
einjilover’s  ability  to  return  an  employee 
to  work,  including  recpdrements  in 
collective  bargaining  agreements  to 
assign  employees  to  trijis  based  on 
seniority.  Employee  groups,  including 
HLFT  and  I  ITU.  opjiosed  any  such 
expansion  to  the  provision.  AFA  asked 
the  Department  to  clarify,  should  it 
maintain  the  jirovision.  that  for 
purpo.ses  of  the  airline  industrv.  an 
“e(]uivalent  position”  to  which  an 
emj)lovee  may  be  assigned  to  allow  the 
return  to  work  after  the  use  of 
intermittent  or  reduced  schedule  FMLA 
leave  includes  ecjuivalence  regarding 
the  type  of  trip  to  which  the  em|)lovee 
is  eidithul  due  to  .seniority. 

('.omnuinters  also  offered  suggestions 
regarding  an  einjilovee's  obligation  to 
make  him  or  herself  available  for  work 
after  using  intermittent  or  reduced 
.schedule  FMLA  leave.  A4A  suggested 


that  the  Department  add  language  to  the 
provision  clarifying  that  if  the  em])loyer 
finds  an  alternative  trip  that  makes  the 
employee's  return  to  work  after  the  use 
of  intermittent  or  nuluced  .schedule 
FMLA  leave  iiossihle,  the  emidoyee 
must  make  him  or  herself  available  for 
the  trip  or  accept  that  the  full  duration 
of  the  original  trip  will  be  deducted 
from  the  emplovee's  FMLA  (aditlemmd. 

I  AM  ])roposed  that  flight  crew  members 
who  ndss  the  beginning  of  a  tri])  he 
given  two  options:  take  the  entire 
duration  of  the  trip  as  jirotected  FMLA 
leave  or  take  one  day  of  FMLA  leave 
and  agree  to  he  available  to  work  for  the 
remaining  days  of  the  tri]).  with  no 
FMLA  leave  deduction  for  that 
remaining  time  if  no  work  assignment  is 
forthcoming. 

After  careful  consideration  of  the 
comments,  the  Department  has  det:ided 
to  retain  the  ])hysical  imj)o.ssihility  rule. 
The  Department  recognizes  the  uniijue 
circumstances  that  can  make  it 
physically  imj)ossible  to  immediately 
return  employees  to  work  when  thev 
need  to  u.se  intermittent  or  reduced 
schedule  FMLA  leave  in  certain 
industries.  Although  emplovee  groups 
su])j)orted  the  pro])osal  to  remove  the 
rule,  they  offered  onlv  general 
objections.  In  addition,  the  Department 
notes  that  the  i)hysical  im])ossihilitv 
ride  is  protective  of  einjiloyees  who  may 
he  subject  to  disciplinary  action  becau.se 
they  need  to  take  leave  hevond  that 
required  for  their  FMLA  condition  to 
account  for  time  not  worked  due  to  the 
j)hvsical  impo.ssihilitv.  In  contra.st. 
under  the  jirovision.  all  of  the  leave 
taken  due  to  jihysical  impossihilitv  is 
counted  as  FMLA  leave.  Further,  as 
ex])lained  in  the  2008  Final  Rule, 
employers  have  an  obligation  not  to 
discriminate  between  emj)loyees  taking 
FMLA  leave  and  employees  taking  other 
forms  of  leave  in  restoring  employees  or 
offering  alternative  work.  .See  73  FR 
07978. 

With  regard  to  comments  asserting 
that  the  Act  itself  mandates  a  ])articular 
result,  the  De])artment  rejects  these 
contentions.  As  exjilained  in  the  2008 
Final  Rule,  the  Department  does  not 
believe  that  a  physical  impo.ssihilitv 
exception  contravenes  29  U..S.C.  2012(h) 
or  any  other  provision  of  the  Act 
because  only  the  amount  of  leave  used 
will  be  counted  against  the  emplovee's 
FMLA  leave  entitlement,  and  no  I’MLA 
provision  reijuires  enqiloyers  to  provide 
alternative  work  to  emjilovees  when  the 
employee  is  unable  to  return  to  his  oi¬ 
lier  .same  or  equivalent  position  due  to 
jihysical  inqiossihility.  .See  73  FR  07977. 

Furthermore,  after  consideration  of 
the  comments  regarding  clarification  to 
the  physical  imjiossibility  rule,  the 


Deiiartment  is  adojiting  the  clarifying 
language  as  propo.sed.  The  Department 
believes  that  the  clarification  effectivelv 
resjionds  to  the  concerns  raised  hv 
employee  groiqis  and  lahor 
organizations  regarding  mi.sapplication 
of  the  rule  by  emphasizing  the 
Dejiartment's  intent  that  the  jihysical 
inqiossihilitv  rule  ajiplv  solelv  to 
situations  in  which  it  is  truly  physically 
imjiossihle  to  return  the  emplovee  to 
work.  .See  73  FR  (>7977. 

The  Department  will  not  modifv  the 
clarifying  language  in  accordance  with 
the  suggestions  of  enijiloyer  groujis 
because  the  Dejiartment  does  not 
consider  contractual  or  other  scheduling 
re.strii:tion.s  to  he  apjnopriate  reasons  to 
delay  an  enqiloyee's  return  to  the  same 
or  an  equivalent  position.  The  FMLA 
regulations  jirovide  that  the  rights 
established  by  the  Act  may  not  he 
diminished  by  any  emjiloyment  benefit 
program  or  plan.  The  FMLA  would 
sniiersede  a  provision  of  a  collective 
bargaining  agreement  that  allows 
seniority  to  take  precedence  over  an 
enqiloyee's  reinstatement  to  an 
e(]nivalent  ])osition.  .See  ^  82.5. 7()()(a). 

The  physical  imjiossihility  jirovision  is 
intended  to  make  a  lindted  allowance 
for  the  jiractical  realities  of  the  airline, 
railroad,  and  other  industries  with 
nniipie  workjilaces  in  which  it  is 
jihysically  impossible  for  emplovees  to 
leave  work  earlv  or  start  work  late. 

The  Department  al.so  will  not  modify 
the  propo.sed  regnlatorv  text  referring  to 
an  "eiiuivalent  position.”  In  response  to 
.SURM's  comments  that  the  clarifying 
language  concerning  “eipiivalent 
position”  may  be  misinterpreted,  the 
i)e])artment  notes  that  §825.204  already 
addresses  the  limited  scenarios  in 
which  an  emjiloyer  may  transfer  or 
reassign  an  emjiloyee  during 
intermittent  leave.  Additionally,  with 
regard  to  comments  requesting  that  the 
Dejiartment  define  “eijuivalent 
jiosition”  and  state  that,  in  the  case  of 
airline  flight  crew  emplovees.  an 
einjiloyee  must  he  returned  to  the  same 
ty]ie  of  tri|),  the  Dejiartment  believes 
addressing  this  issue  in  the  regulations 
is  unnecessary.  The  Dejiartment  has 
already  jiromulgated  a  general 
"eijuivalent  jiosition”  regulation,  sec 
§825.215,  and  has  further  clarified  in 
this  jireamlile  that  a  contractual 
restriction  is  not  an  ajijirojiriate  reason 
to  delay  restoration. 

Ualcidation  of  Leave 

.Section  825.205(1))  addres.ses  the  rules 
concerning  the  calculation  of  leave 
when  FMLA  leave  is  taken  on  an 
intermittent  or  reduced  schedule  basis. 
The  Dejiartment  jirojiosed  only 
clarifying  changes  to  this  jiaragrajih. 
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The  Department  pro])()sed  to  include  in 
th(!  regulatory  text  language  troin  the 
2008  Final  Rule  ])reamhl(!  to  reinforce 
the  requirements  that  the  employee’s 
total  available  entitleiiKmt  is  12 
\vork\V(!eks  (or  20  workweeks  in  the 
case  of  military  caregiver  leave),  that 
f’Ml-A  l{!av(;  does  not  accrue  at  any 
|)articnlar  hourly  rale,  and  that  the 
s])ecific:  nnmher  of  hours  contained  in 
the  workweek  is  de])endent  upon  the 
hours  the  (unployee  would  have  worked 
hut  for  the  taking  of  leave.  The 
De])artment  also  ])roj)osed  minor  edits 
making  uniform  the  refenmces  to 
fractions  contained  in  this  paragra])h. 

The  De])artment  did  not  receive  any 
comments  regarding  lhe.se  changes  and 
ado])ts  paragrajih  (h)  essentially  as 
proposed.  The  Dejiartment  makes  one 
correction  to  the  pro])o,sed  language, 
changing  “hut  for  the  FMLA  leave”  to 
“hut  for  the  use  of  leave,”  to  accuratelv 
reflect  the  method  of  calculating  an 
em])loyee’s  workweek.  In  addition, 
hecau.s(!  in  the  Final  Ride,  the 
calculation  of  leave  rules  for  airline 
ilight  crew  employees  apjiear  in 
(5  82.5.802,  the  Department  has  added  to 
paragra])h  (h)  a  reference  to  that  .section. 

Overtime 

Section  825.2()5(c)  addresses  when 
overtime  hours  that  are  not  worked  may 
h(!  counted  as  FMLA  leave.  The 
Dejiartment  proposed  to  change  the 
term  “.serious  health  exmdition"  in  the 
last  sentence  in  paragraph  (c)  to 
“FMLA-(jualifying  rea.son.”  In  the 
NPRM,  the  Department  exjilained  that 
this  change  would  he  consistent  with 
the  language  used  in  the  first  .sentence 
of  the  paragraph  to  more  accurately 
reflect  that  overtime  hours  missed  hv  an 
emjiloyee  may  he  due  to  any  FMLA- 
(jnalifying  reason.  The  Department  did 
not  receive  any  comments  concerning 
this  jiroposed  change,  and  adopts  the 
modification  in  the  Final  Rule. 

Calculation  of  Leave  for  Airline  Flight 
Cnnv  Emjiloyees 

Finally,  the  Dejiartment  proposed 
adding  a  new  paragraph  (d)  to  (?  825.205 
that  would  jirovide  the  method  for 
calculating  FMLA  leave  use  for  airline 
Ilight  crew  employees.  As  explained 
earlier  in  this  ])reaml)le.  the  Dejiartment 
has  decided  to  ])lace  all  of  the  regulatory 
provisions  implementing  the  AF’CTCA 
in  Snh])art  H — Sjiecial  Rules  Aiijilicahle 
to  Airline  Flight  C’.rew  Employees. 
Accordingly,  the  Final  Rule  does  not 
iiudude  a  paragraph  (d)  in  (5  825.205, 
and  the  discussion  of  calculation  of 
FMLA  leave  for  airline  ilight  crew 
employees  apjiears  in  the  section  of  this 
preamlile  addressing  new  (5  825.802, 


.Special  rules  for  airline  flight  crew 
emjiloyees.  calculation  of  leave. 

4.  .Section  825.500  Recordkeeping 
re(]nirement.s 

.S(!ction  825.500  explains  the 
recordkee])ing  requirements  under  the 
FMl.A.  'I’he  De])artment  ])ro|)osed  two 
changes  to  this  section,  both  of  which  it 
is  ado|)ting,  although  the  second 
addition  will  ajijiear  in  a  different 
regulatory  section  than  propo.sed. 

F’irst,  the  Diqiartment  jiroposed  to  add 
a  new  sentence  at  the  end  of  paragrajih 
(g)  setting  forth  the  employer’s 
obligation  to  com])ly  with  the 
confidentiality  requirements  of  the 
Genetic  Information  Nondiscrimination 
Act  of  2008  (GINA),  Public  Law  110— 
288.  To  the  extent  that  rec:ords  and 
documents  created  for  FMLA  purposes 
contain  family  medical  history  or 
genetic  information  as  defined  in  GINA, 
enqiloyers  mu.st  maintain  such  records 
in  accordance  with  the  confidentiality 
reiiuirements  of  Title  11  of  GINA.  GINA 
jiermits  genetic  information,  including 
family  medical  hi.storv,  obtained  hv  the 
(unployer  in  FMLA  records  and 
documents  to  he  di.sclosed  consi.stent 
with  the  reipiirmnents  of  the  f’Ml.A. 

The  Department  received  two 
comments  addressing  this  projiosed 
change.  .SLIRM  expres.sed  agreement 
with  this  change.  I’he  Illinois  (iredit 
Union  League  commented  that  because 
the  Eipial  Employment  ()])iK)rtunity 
(Commission  (EE(X])  is  the  agencv  with 
authority  from  (Congress  to  administer 
(CINA,  the  Diqiartment  “is  not  and 
should  not  he  empowered  to  exercise 
authority  which  it  is  not  delegated  to 
use.” 

The  Department  adojits  the  jnoposed 
new  sentence  regarding  GINA.  While 
the  EEOCC  is  the  agency  charged  with 
administering  CCINA,  as  noted  in  the 
NPRM,  employers  must  maintain  FMLA 
records  in  accordance  with  the 
confidentiality  requirements  of  Title  II 
of  GINA.  The  GINA  regulations  provide 
a  narrow  exception  to  the  limitations  on 
disclosure  for  genetic  information 
obtained  hv  the  employur  for  records 
and  documents  to  he  disclo.sed 
consistent  with  the  rixpurements  of  the 
FMLA.  .See  29  (CFR  1()85.9.  The 
Department  is  acting  within  its 
authority  to  require  (mqiloyers  to 
maintain  anv  relevant  f’MLA  records  in 
conformance  with  applicable  GINA 
confidentiality  and  di.sclosun; 
re(|uirements  and  believes  that  this 
provision  provides  useful  guidance  to 
enqiloyers  regarding  their 
confidentiality  obligations  in  the  FMLA 
jirocess. 

The  Department  also  proposed  to  add 
paragraph  (h),  imjilementing  the 


AF’(yr(CCA  statutory  reiiuirement  that 
emjiloyers  of  airline  flight  crew 
enqiloyees  maintain  certain  records  on 
file  with  the  .Secn4arv.  The  substance  of 
proposed  (5 825.5()()(h)  will  he  located  in 
(5  825.808,  .S])ecial  rules  for  airline  flight 
crew  enqiloyees.  recordkeeping 
nuiuirements.  In  the  Final  Ride. 
(5825.500(11)  provides  a  cross-reference 
to  (5  825.808.  The  di.scu.ssion  of  the 
recordkee])ing  reipiirements  specific  to 
employers  of  airline  flight  crew 
employees  appears  with  the  section  of 
this  preamble  addressing  .Suhjiart  II. 

Vli,  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(PRA),  44  IJ..S.G.  8501  at  saq.,  and  its 
attendant  regulations.  5  GFR  part  1820, 
nupiires  that  the  Department  consider 
the  impact  of  paperwork  and  other 
information  collection  burdens  imposed 
on  the  public.  Under  the  PRA,  an 
agency  may  not  collect  or  sjionsor  the 
collection  of  information,  nor  mav  it 
impo.se  an  information  collection 
requirement  unless  it  disjilays  a 
currently  valid  Office  of  Management 
and  Budget  (OMB)  control  number.  .See 
5  GFR  182().8(h)(8)(vi). 

OMB  has  assigned  control  nnmher 
128.5-()()()8  to  the  FMLA  information 
collections.  In  accordance  with  the  PRA. 
the  F’ehruarv  15,  2012  NPRM  solicited 
comments  on  the  FMLA  information 
collections.  This  pajierwork  burden 
analvsis  estimates  the  burdens  for  the 
Final  Rule.  'I’lie  Final  Rule  implements 
amendments  to  the  military  leave 
provisions  made  by  the  FY  2010  NDAA, 
which  extends  the  availability  of  FMLA 
leave  for  ijualifying  exigencies  to 
emjiloyee-family  members  of  members 
of  the  Regular  Armed  Forces  and 
defines  the  deployments  covered  by 
such  leave,  and  extends  FMLA  military 
caregiver  leave  to  employee-family 
members  of  certain  veterans  with  a 
serious  injury  or  illness  and  expands  the 
jirovision  of  such  leave  to  cover  serious 
injuries  or  illne.sses  that  exi.sted  prior  to 
a  covered  servicemember’s  active  duty 
and  weri!  aggravatiul  in  the  line  of  duty 
while  on  active  duty.  The  F’inal  Rule 
al.so  implements  the  AF(n’("A.  which 
establishes  sjiecial  hours  of  service 
eligibility  re(|uirement.s  for  airline  flight 
crew  members  and  flight  attendants 
eligibility  re(|uirement.s  for  airline  flight 
crew  members  and  flight  attendants  and 
authorizes  the  Deiiartment  to 
promulgate  regulations  regarding  the 
calculation  of  leave  for  airline  Ilight 
crew  employees  as  well  as 
recordkee])ing  requirements  for  their 
enijiloyers. 

Many  of  the  estimates  in  the  analysis 
of  the  paperwork  requirements  derive 
from  data  developed  for  the  Regulatory 
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Impact  Analysis  (RIA)  under  Kxecutive 
Orders  13.583  and  12888.  However,  the 
s|)ecific  neiuls  that  the  PRA  analysis  and 
RIA  are  intended  to  iiMjet  olten  recpiiie 
that  the  data  iiiuUago  a  diHerent 
analysis  to  estimate  hardens  imposed  hv 
the  paperwork  nupunanents  trom  the 
analysis  used  in  estimating  the  ellect  the 
n'gulations  will  have  on  the  economy. 

In  addition,  tor  ciatain  sections,  a  range 
ol  values  is  providcul  in  the  RIA;  the 
I’RA  u.s(!s  the  mid])oint  ol  those  ranges. 
(’.onse(|uently,  the  differing  assessment 
in  the  I’RA  analysis  and  the  RIA  of  the 
regulatory  changes  may  lead  to  different 
results.  For  example,  the  FRA  analysis 
measures  the  additional  harden  of  the 
information  collection  on  tho.se  who  are 
providing  information  due  to  the 
regulatory  changes:  however,  the  RIA 
m(;asures  the  incremental  changes 
exj)ected  to  result  in  the  broader 
economy  due  to  the  regulatory  changes, 
'rhus.  this  FRA  analysis  will  calculate 
the  additional  ])aperwork  harden  in 
relation  to  the  existing  FMLA 
information  collection  hunhm  arising 
from  this  rule.  (Conversely,  the 
Higulatorv  definition  of  collection  of 
information  for  FRA  ])urpo.ses 
specifically  excludes  the  public 
di.sclosure  of  information  originallv 
supplied  hv  the  Federal  government  to 
the  recipient  for  the  |)urpo.se  of 
distlosnn!  to  the  public.  5  (CFR 
1320. 3(c)(2).  'I'he  RIA.  however,  mav 
need  to  consider  the  impact  of  any 
regulatory  changes  in  such  notifications 
provided  by  the  government.  Finallv, 
the  FRA  definition  of  burden  can 
exclude  the  time,  effort,  and  financial 
ujsources  necessary  to  coinplv  with  a 
collection  of  information  that  would  he 
incurred  by  persons  in  the  normal 
course  of  their  activities  (e.g.,  in 
compiling  and  maintaining  business 
records)  if  the  agency  demon.strates  that 
the  reporting,  recordkeeping,  or 
disclosure  activities  muuhKl  to  complv 
are  usual  ami  customary.  5  CFR 
132().3(1))(2).  The  RIA,  however,  mu.st 
consider  the  economic  impact  of  anv 
changes  in  the  Final  Rule. 

On  December  31, 2011,  the  previous 
approval  for  the  FMLA  information 
collections  exi)ired.  Accordingiv.  the 
Department  issued  a  8()-dav  notice;  on 
.September  28.  2011,  on  the  proposed 
(;xtension  of  the  apj)roval  of  iidbrmation 
collection  r(;(pnrements  (paperwork  n;- 
clearance).  The  burden  analyses  that 
were  calculated  for  the  paperwork  re¬ 
clearance  oidy  accounted  for  the 
increa.sed  burdens  stemming  from  the 
exj)an.sion  of  (jualifying  exigency  leave 
to  the  Regidar  Armed  Forces.  j)ursuant 
to  the  2010  NDAA,  and  the  enactment 
of  AF'XHX^A.  The  analvses  did  not 


account  for  the  increased  burden 
resulting  from  the  expansion  of  militarv 
can;giver  leave  to  can;  for  co\'(;r(;d 
V(;lerans.‘*  OM15  aj)proved  tlu;  r(;(iui;st 
for  n;m;wal  of  the  f’MLA  information 
collection  on  F(;l)ruary  10.  2012,  thereby 
extending  the  expiration  date  to 
F(;hruary  28,  2015. 

On  lanuary  30.  2012,  tin;  D{;])artim;nt 
announced  that  it  would  In;  publishing 
the  NFRM  pro])osing  chang(;s  to  the 
regulations  to  imphanent  the  I’Y  2010 
NDAA  and  AFO  I'fiA  amendments  to  the 
L’MLA.  On  Imbruarv  15.  2012.  the 
NFRM  was  ])ul)lished  in  tin;  F’ederal 
Register.  .See  77  FR  8080.  In  tlu;  NFRM. 
the  Dej)artnu;nt  sj)(;cificallv  .solicited 
comments  on  the  proposed  changes  to 
the  FMLA  information  collections.  The 
pnhlication  of  the  NFRM  subsequent  to 
tlu;  aj)j)roval  of  the  paperwork  n;- 
clearance  package  reepured  the 
D(;partment  to  re-conduct  the 
])aperwork  analyses  for  the  Final  Rule. 
'Flu;  final  burden  analyses  for  this  Final 
Rule  are  ha.sed  upon  tlu;  most  r(;centlv 
ajjjnoved  burdens  hv  OMIl  for  the 
FMLA  information  collections.  A  copv 
of  the  NFRM  was  submitted  to  ()M13  and 
on  March  28.  2012  ()M13  reipu;st(;d  that 
the  Departnu;nt  resubmit  the 
information  collection  r(;(iuest  iqion 
promulgating  the  Final  Rub;  and  after 
consid(;ring  public  conmu;nts  on  the 
FMLA  NFRM.  'flu;  D(;i)artment  did 
receive  one  comment  on  the  FRA, 
which  is  di.scu.ssed  later  in  this  s(;ction. 

An  agency  may  not  conduct  or 
sponsor,  and  a  |)erson  is  not  reepdred  to 
res]K)nd  to.  a  collection  of  information 
uidess  it  dis])lays  a  curr(;ntly  valid  OM13 
control  numher.  The  information 
collection  reepnrements  contained  in 
this  Final  Rule  have  been  aj)proveil  hv 
OMI3  under  OMB  control  number  12;L5- 
()()()3  through  February  28.  2015.  A  co])v 
of  the  information  collection  request  can 
be  obtained  at  u’U'U'.regjn/o.go\' or  hv 
contacting  the  WHD  as  shown  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  preamble. 

(Jircumstdncas  Nneessi fating 
(ialladion:  The  Family  and  Medical 
L(;ave  Act  of  1093  (FMLA).  20  IJ..S.C. 
2801,  at  saij.,  r(;{pnr(;s  private  .sector 
employ(;rs  who  employ  50  or  more 

'*  .As  ox|)liiii)tKl  (sirliiM'  in  this  prisiinlih!.  it  is  llin 
Onpai'InuMirs  position  that  Iho  expansion  ol 
(|Uiililvina  (!xi<>(!ni:v  leave  to  the  K(!>'ular  Ainual 
I'orces  was  eliective  on  Oclober  2H.  20(1!).  tlu;  ilaU; 
the  FY  2010  ND.AA  was  enacleil.  It  is  also  the 
l)(!partin(;nl's  position  that  tin;  provisions  ol  tli(! 
.AF'CTC.A  wen!  elieclivi!  on  llu!  dale  ot  ils  |)assaae. 
0(!(:t!inl)er  0.  2000.  However,  the  l)(!partnient's 
position  is  that  the  provision  ol  th(!  I'  Y  2010  NDAA 
permitting  militarv  (;are}>ivt!r  leave  to  can:  lor 
(xalain  veterans  is  not  eliective  until  the 
Deparlmenl  issues  regulations  dellnin^  a  serious 
injiny  or  illness  for  o  covered  veletrin  as  riiquired 
hv  the  statute. 


(;m])l()yees.  all  public  and  private 
elementarv  .schools,  ami  all  public 
agencies  to  ])rovide  uji  to  12  weeks  of 
unpaid.  joh-protet;ted  letivt;  during  any 
12-nu)nth  period  to  ttligihle  employees 
for  c(;rtain  lamily  and  medical  reasons 
(j.c*.,  for  birth  of  a  son  or  daught(;r  and 
to  care  for  the  newborn  child;  for 
|)l;icenu;nt  with  the  employtte  of  a  son 
or  daughter  for  adoption  or  foster  ctire; 
to  care  for  tlu;  enqdovee's  spouse,  son. 
daughter,  or  ptirent  with  a  serious  heiilth 
condition;  hectutse  of  a  .serious  health 
condition  that  makes  the  employee 
unabh;  to  perform  the  functions  of  the 
employee's  job;  to  addr(;.ss  (pialifying 
exigencies  tirising  out  of  the  dejiloyment 
of  the  emjiloyee's  spou.se,  son.  daughter, 
or  jiarent  to  covered  active  diitv  in  the 
military),  and  up  to  28  workweeks  of 
unjiaid.  job-protected  leave  during  a 
.single  12-month  |)eriod  to  an  eligible 
employee  who  is  the  spouse,  son. 
daughter,  parent,  or  next  of  kin  of  a 
cov(;n;d  servicememb(;r  for  tlu; 
employee  to  provide  care  for  the 
covered  servicememher  with  a  serious 
injury  or  illness.  FMLA  section  404 
recpiires  the  Secr(;tary  of  Labor  to 
j)r(;.scrih(;  sttch  regulations  as  necessarv 
to  enforce  this  Act.  29  U.S.Ck  2().54.  In 
ftddition,  the  FY  2010  NDAA  amended 
the  FMLA  to  expand  (|ualifying 
exigency  l(;ave  to  enqtloyee-familv 
members  of  the  Regular  Armed  Forc(;s. 
<iml  military  caregiver  l(;;ive  to 
emi)loyee-family  members  of  certain 
v(;terans  with  a  seriotts  injurv  or  illness. 
Fublic  Law  111-84.  The  FMLA  was  akso 
cimended  by  the  AF(TCA,  which 
created  special  hours  of  .service 
(;ligil)ility  retpiirement  for  airline  flight 
crew  enqjloyees.  Fublic  Law  111-115). 

The  Department's  authority  for  the 
collection  of  information  and  the 
recjuired  disclosun;  of  information 
under  the  FMLA  stems  from  the  statute 
iind/or  the  implementing  regulations. 
These  third-party  disclosures  ensure 
that  both  em])loyers  and  employees  are 
aware  of  and  can  exercise  their  rights 
and  meet  their  respective  obligations 
under  FMLA.  The  retpiired  disclosures, 
which  now  akso  include  the  di.sclosure 
of  a  serious  injury  or  illness  for  a 
covered  veteran,  are  listed  h(;low. 

A.  Einplovae  Notica  of  N and  for  FMLA 
Lahivo  I2t)  li.S.C.  26121a):  29  CFIi 
625.1  ()()(dj.  625.601(1)).  625.302, 
625.3031.  An  em])loyee  mu.st  provide; 
the  employer  at  least  30  dav.s  advance 
notice  before  FMLA  leave  is  to  begin  if 
the  n(;ed  for  the  h;ave  is  forese(;ahle 
hii.sed  on  ;m  ex])ected  birth,  j)lacement 
for  adoption  or  foster  care,  or  planned 
medical  treatment  for  a  serious  health 
condition  of  the  employee  or  of  a  family 
member  or  planned  medical  treatment 
for  a  serious  injury  or  illness  of  a 
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coviaed  serviceuKanljer.  If  30  days 
notice  is  not  practicable,  such  as 
IxicaiKse  of  a  lack  of  knowledge  of 
approximately  when  leave  will  he 
recpnixal  to  begin,  a  change  in 
circumstances,  or  a  medical  eimagency, 
notice  must  lx;  given  as  so(ai  as 
practicable  under  the  facts  and 
circumstances  of  the  particular  case. 
When  an  employee  .seeks  leave  for  the 
first  time  for  an  FMLA-cinalifving 
reason,  the  em])loye(!  need  not  expresslv 
assert  rights  under  the  FMLA  or  even 
mention  the  FMbA.  The  employee  must, 
however,  j)rovid(!  sufficient  information 
that  indicates  that  leave  is  ])otentially 
l'’MbA-(pialifying  and  the  timing  and 
anticipated  duration  of  the  absence. 

Snell  information  may  include  that  a 
condition  renders  the  employee  unable 
to  perform  the  functions  of  the  joh,  or 
if  the  leave  is  to  care  for  a  family 
member,  that  the  condition  renders  the 
family  member  unable  to  perform  daily 
activities,  or  that  the  family  member  is 
a  covered  servicemember  with  a  serious 
injury  or  illne.ss,  and  whether  the 
employee  or  the  emiiloyee's  family 
member  is  under  the  continuing  care  of 
a  health  care  provider.  Sufficient 
information  for  leave  due  to  a  (|ualifving 
family  member's  call  (or  impending 
call)  to  covered  active  duty  status  may 
include  that  the  militarv  memher  is  on 
or  has  been  called  to  covered  active 
duty  and  that  the  requested  leave  is  for 
one  of  the  categories  of  (pialifving 
exigency  leave.  An  employer,  generally, 
may  reepure  an  enqilovee  to  complv 
with  its  usual  and  customary  notice  and 
jnocedural  reciuirements  for  nupie.sting 
leave. 

B.  Notice  to  Entplovec  of  FMLA 
Eligibility  and  Bights  and 
Besponsihilities  Notice  [29  CEB 
825.21 9-. 300(1)]].  When  an  employee 
re(]uests  FMLA  leave  or  when  the 
employer  acejuires  knowledge  that  an 
em]3loye(!’s  leave  mav  lx;  for  an  FMLA- 
(jualifying  rea.son.  the  employer  must 
notify  the  emjdovee — within  five 
business  days,  absent  extenuating 
circumstances — {)f  the  employee’s 
eligibility  to  take  FMLA  leave  and  any 
additional  reepurements  for  taking  such 
leave.  The  eligibility  notice  must 
provide  information  regarding  the 
employee’s  eligibility  for  FMLA  leave, 
ami,  if  the  (mqjloyee  is  determined  not 
to  meet  the  eligibility  criteria,  ])rovide  at 
least  one  rea.son  why  the  em])loyee  is 
not  eligible.  The  rights  and 
responsibilities  notice  must  detail  the 
s])ecific  rights  and  res))t)nsibilities  of  the 
em])loyee,  and  ex])lain  any 
consecpiences  of  a  failure  to  meet  these 
responsibilities.  If  an  emj)loyee  provides 
notice  of  a  subsequent  need  for  FMLA 


leave  during  tin;  applicable  12-month 
period  due  to  a  different  FMLA- 
(pialifying  reason,  the  emplover  does 
not  have  to  i)rovid(!  an  additional 
eligibility  notice  if  the  emplovee’s 
eligibility  status  has  not  changcul.  If  the 
employee’s  eligibility  status  has 
changed,  then  the  employ(!r  must  notify 
the  employee  of  the  change  in  (digibilitv 
status  within  five  business  days,  absent 
extenuating  circumstances.  The  rights 
and  r{xs])onsihilities  notice  must  he; 
provided  to  the  employee  each  time  the 
eligibility  notice  is  provided  to  the 
employee.  Form  WI 1-381  allows  an 
employer  to  satisfy  the  regulatory 
reepurement  to  provide  employees  with 
s])ecific  information  concerning 
eligibility  status  anil  with  written  notice 
detailing  specific  rights  as  well  as 
expectations  and  obligations  of  the 
emj)loyee  and  exjjlaining  any 
con.sequences  of  a  failure  to  meet  these 
obligations.  See  ^  82.5.300(1))  and  (c). 

C.  Employee  Certifications — Serious 
Health  Condition  of  Employee  or 
Employee’s  Family  Memher, 
Becertification,  Fitness  for  Duty,  Leaye 
for  a  Qmdifying  Exigency,  and  Leaye  to 
Care  for  a  Covered  Seryicemember. 

1.  Medical  Certification  and 
Becertification  [29  U.S.C.  2013, 
2014(c)(3};  29  CEB  825.100(d),  825.305- 
.308).  An  em|)lover  mav  rixpure  that  an 

emi) loyee’.s  leave  due  to  the  employee’s 
own  serious  health  condition  that  makes 
the  enq)loyee  nnahle  to  ])erform  one  or 
more  e.ssential  functions  of  the 
employee’s  i)osition  or  to  care  for  the 
em])loyee’.s  sj)ou.se,  son,  daughter,  or 
])arent  with  a  serious  health  condition, 
l)e  su])])orted  by  a  certification  issued  by 
the  health  care  provider  of  the  eligible 
employee  or  of  the  employee’s  family 
memher.  In  addition,  an  employer  may 
request  recertification  under  certain 
conditions.  The  employer  must  provide 
the  employee  at  least  15  calendar  days 
to  provide  the  initial  certification,  and 
any  subsequent  recertification,  unless 
the  emj)loyee  is  not  able  to  do  so  despite 
his  or  her  diligent  good  faith  efforts.  An 

emj) loyer  must  advise  an  enq)loyee 
whenever  it  finds  a  certification 
incomplete  or  insufficient  and  .state  in 
writing  what  additional  information  is 
necessary  to  make  the  certification 
complete  and  snlficient  and  must 
provide  the  employee  seven  calendar 
days  (mdess  not  jnacticable  under  the 
])articnlar  circumstances  despite  the 
em])loyee’.s  diligent  good  faith  efforts)  to 
cure  any  identified  deficiency.  The 
em])loyer  may  contact  the  employee’s 
health  care  provider  for  purposes  of 
clarification  and  authentication  of  the 
medical  certification  (whether  initial 
certification  or  recertification)  after  the 
employer  has  given  the  emj)loyee  an 


opportunity  to  cure  any  identified 
deficiencies.  An  employer,  at  its  own 
expen.se  and  subject  to  certain 
limitations,  may  also  reijuire  an 
em])loyee  to  obtain  a  .second  and  third 
medical  opinion.  Form  Wll-38()-K 
allows  an  employee  requesting  FMLA 
leave  for  his  or  her  own  serious  health 
condition  to  satisfy  the  statutory 
requirement  to  furnish,  upon  the 
em])loyer’.s  reijuest,  appropriate 
certification  (including  a  second  or  third 
opinion  and  recertification)  to  supjxnt 
the  need  for  leave  for  the  employee’s 
own  serious  health  i:ondition.  See 
(j  825.3()5(a).  Form  Wll-38()-F  allows  an 
employee  requesting  FMLA  leave  for  a 
family  member’s  serious  health 
condition  to  satisfy  the  statutory 
requirement  to  furnish.  iq)on  the 
employer’s  request,  appropriate 
certification  (including  a  second  or  third 
o})inion  and  recertification)  to  supjxnt 
the  need  for  leave  for  the  family 
member’s  serious  health  condition.  See 
§825.3()5(a). 

2.  Eitness-for-Dnty  Medical 
Certification  l29  V.S.C.  2014(a)(4):  29 
CEB  825.312].  As  a  condition  of 
restoring  an  employee  whose  FMLA 
leave  was  occasioned  by  the  emplovee’s 
own  .serious  health  condition  that  made 
the  employee  unable  to  perform  the 
employee’s  joh.  an  enq)loyer  may  have 
a  uniformly  applied  policy  or  practice 
that  rixpures  alt  similarly  situated 
employees  (/.(.*.,  same  occupation,  .same 
serious  health  condition)  who  take  leave 
for  such  conditions  to  obtain  and 
present  certification  from  the 
employee’s  health  care  provider  that  the 
employee  is  able  to  resume  work.  The 
employee  has  the  same  obligations  to 
l)articipate  and  cooj)erate  in  providing  a 
complete  and  sufficient  certification  to 
the  employer  in  the  fitnes.s-for-duty 
certification  process  as  in  the  initial 
certification  process.  An  enq)loyer  may 
require  that  the  fitnes.s-for-duty 
certification  specifically  address  the 
employee’s  essential  job  functions  if  the 
emi)loyer  has  provided  the  enq)loyee 
with  a  list  oftho.se  e.ssential  functions 
and  notified  the  employee  of  the  need 
for  a  fitnes.s-for-duty  certification  in  the 
designation  notice.  Certain  managers  for 
an  employer,  hut  not  the  employee’s 
immediate  supervisor,  may  contact  a 
health  care  i)rovider  for  purpo.ses  of 
clarifying  and  authenticating  a  fitnes.s- 
for-duty  certification.  An  employer  is 
not  entitled  to  a  fitness-for-duty 
certification  for  each  absence  taken  on 
an  intermittent  or  reduced  leave 
schedule;  however,  an  enqjloyee  may  be 
required  to  furnish  a  fitne.ss-for-duty 
certificate  no  more  often  than  once 
every  30  days  if  an  employee  has  used 
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I  intermittent  leave  during  tliat  period 

and  reasonable  safety  concerns  exist. 

.V.  (Aii  tificution  for  Iahivo  for  a 
I  Qiialifving  Hxi^^oncy  l29  C.VH  lf25.2()0]. 

I  An  eni|)loyer  may  nupiire  an  employee 

I  who  re(piests  FMLA  leave  due  to  a 

I  (|ualifying  exigency  to  certify  the  need 

for  leave.  In  addition,  the  first  time  an 
employee  recpiests  leave  for  a  (pialifying 
(ixigencv  relatcid  to  a  (pialifving  familv 
memher's  active  duty  status,  an 
emj)lover  may  recpiire  the  employee  to 
I  jH'ovide  a  copy  of  the  military  memher's 

I  active  duty  orders  or  other 

I  docimumtation  issued  hy  the  military 

I  that  indicates  the  military  memher  is  on 

I  covered  active  duty.  Oj)tional  form  \YH- 

I  384  allows  an  employee  recpie.sting 

i  FMLA  leave  based  on  a  (pialifying 

|(;xigency  to  satisfy  the  statutory 
nupiirement  to  furnish,  upon  the 
emphmu  's  recpiest.  appropriate 
certification  to  supjiort  liiave  for  a 
I  (pialifying  exigency. 

I  4.  (Certification  for  Ia^ovc  to  (Care  for 

I  (Coveted  SeiTiceineinher  l2t>  (CFit 

I  825.21  Oj.  An  emploviie  who  reipie.sts 

FMLA  lea\'e  to  care  for  a  cox  ered 
.servicememher  (either  a  current 
.servicememher  or  a  veteran)  may  he 
reipiired  by  his  or  her  employer  to 
certify  the  need  for  leave.  An  employee 
reipiesting  FMLA  leave  based  on  a 
covered  .servicememhm's  serious  injury 
or  illness  may  satisfv  the  statutory 
reipiiremeiit  to  furnish,  upon  the 
(!mj)l()V(!r's  nupiest.  a  medical 
certification  from  an  authorized  health 
care  provider  with  ojitional  form  Wll- 
38.5  or  \VH-385-V.  An  employer  must 
accept  as  sufficient  certification  of  leave 
to  care  for  a  current  serx  icememher  an 
invitational  traxel  order  or  invitational 
trax'el  authorization  (ITC)  or  ITA)  issued 
to  the  employee  or  to  another  family 
memher  in  lieu  of  optional  form  WIl- 
385  or  the  employer’s  oxvn  form. 

D.  Notice  to  Emitloyees  of  FMLA 
Designation  129  (CFR  825.3()()(c)- 
.3f)1ia)l.  When  the  einjiloyer  has  (aioiigh 
information  to  determine  xvhether  the 
hiax'e  (pialifies  as  FMLA  leave  (after 
riiceiving  a  medical  certification,  for 
exam])le),  the  emplox'er  must  notify  the 
employee  xvithin  five  husine.ss  days  of 
making  such  determination  xvhether  the 
l(;ave  has  or  has  not  been  designated  as 
FMLA  leave  and  the  numher  of  hours, 
(lax's  or  xveeks  that  xvill  he  counted 
against  the  employee’s  FMLA  leave 
(Mititlement.  If  it  is  not  possible  to 
provide  the  hours,  days  or  xveeks  that 
xvill  he  counted  against  the  emiiloyee’s 
FMLA  leax’e  entitlement  (such  as  in  the 
case  of  unforesiwahle  intermittent 
leave),  then  such  information  must  he 
|)rovi(le(l  ujjon  nupiest  hy  the  employee 
l)ut  not  more  often  than  once  ex’ery  30 
days  if  leave  is  taken  during  the  30-(lay 


period.  If  the  employer  reipiires  jiaid 
leave  to  hi;  substituted  for  unpaid  leave, 
or  that  paid  leave  taken  under  an 
existing  leax'e  ])lan  he  counted  as  FMLA 
l(uive,  this  designation  also  must  he 
made  at  the  time  of  the  FMLA 
designation.  In  addition,  if  the  employer 
xvill  nupiire  the  employee  to  submit  a 
fitness-for-duty  certification,  the 
em|)l()ver  must  jirovide  notici?  of  the 
nupiirement  xvith  the  designation 
notice.  Form  \VH-382  alloxvs  an 
em|)loyer  to  meet  its  obligation  to 
designate  leave  as  FMLA -(pialifving.  See 
20  CFR  §825.30()(d). 

K.  Notice  to  Employees  of  (Change  of 
12-Month  l^eriod  for  Determining  FMLA 
Entitlement  l29  (CFR  825.2()()(d)(1  jj.  An 
employer  generally  mu.st  choose  a  single 
uniform  method  from  four  ()|)ti()ns 
available  under  the  regulations  for 
determining  the  12-m()nth  jieriod  for 
FMf.A  leax'e  for  rea.sons  other  than  care 
of  a  covered  servicememher  xvith  a 
serious  injury  or  illness  (xvhich  is 
subject  to  a  set  single  12-m()nth  jieriod). 
An  employer  xvishing  to  change  to 
anothi'r  alternative  is  nupiired  to  gix'e  at 
least  ()()  (lays  notice  to  all  enpiloyees. 

F.  Kev  Employee  Notification  [29 
V.S.(C.  '^2814(h)(l](R):  29  (CFR  825.217- 
.219  and  825.3()0(c)(  1  l(yjj.  An  employer 
that  believes  that  it  may  deny 
rein.statement  to  a  kev  enpilovee  must 
give  xvritten  notice  to  the  emjiloyee  at 
the  time  the  employee  gives  notice  of 
the  need  for  FMLA  leave  (or  xvhen 
FMLA  leax'e  commences,  if  earlier)  that 
he  or  she  (pialifies  as  a  key  emi)loyee. 

At  the  same  time,  the  employer  must 
also  fully  inform  the  einjiloyee  of  the 
potential  con.seipiences  xvith  resjiecl  to 
reinstatement  and  maintenance  of 
health  benefits  if  the  emjjloyer  should 
determine  that  substantial  and  grievous 
economic  injury  to  the  emploxua  ’s 
operations  xvould  riisult  if  the  emjjloyer 
xvere  to  reinstate  the  employee  from 
FMLA  leax'e.  If  the  (unployer  cannot 
immediately  give  such  notice,  because 
of  the  need  to  determine  xvhetluu'  the 
employiu;  is  a  key  einphmu!,  the 
employer  must  give  the  notice  as  soon 
as  practicable  after  receiving  the 
employee’s  notice  of  a  need  for  leave  (or 
the  commencement  of  hiave,  if  earlier). 

If  an  emjiloyer  fails  to  provide  such 
timely  notice  it  lo.ses  its  right  to  deny 
restoration,  even  if  substantial  and 
griex'ous  economic  injury  xvill  result 
from  reinstatement. 

As  .soon  as  an  einjiloyer  makes  a  good 
faith  determination — based  on  the  facts 
availahli! — that  suhstantial  and  grievous 
economic  injury  to  its  ojierations  xvill 
result  if  a  key  einjiloyee  xvho  has  given 
notice  of  the  need  for  FMLA  hiave  or  is 
using  FMLA  leave  is  rein.stated.  the 
einjiloyer  must  notify  the  emjdoyee  in 


xvriting  of  its  determination,  including 
that  the  employer  cannot  deny  FMLA 
leax'e  and  that  the  emjiloyer  intends  to 
deny  re.storation  to  em])l()yment  on 
comphitiou  of  the  FMLA  leave.  The 
employer  must  serve  this  notice  either 
in  person  or  hy  certified  mail.  This 
notice  must  ex])lain  the  basis  for  the 
ein])l()X'er’s  finding  that  suhstantial  and 
grievous  economic  injury  xvill  result, 
and,  if  leave  has  commenced,  mu.st 
provide  the  emiiloyee  a  reasonable  lime 
ill  xvhich  to  return  to  xvork,  taking  into 
account  the  circumstanciis,  such  as  the 
length  of  the  leave  and  the  urgency  of 
the  need  for  the  einjiloyiie  to  return. 

An  enpiloyee  may  still  reipiest 
reinstatement  at  the  end  of  the  leave 
period,  (wen  if  the  imiployee  did  not 
return  to  xx'ork  in  res])on.se  to  the 
employin’s  notice.  The  employer  must 
then  again  determine  xvhether  there  xvill 
he  suh.stantial  and  gri(n'ous  (iconomic 
injury  from  reinstat(;ment.  based  on  the 
facts  at  that  time.  If  the  employer 
determines  that  suhstantial  and  griiwous 
economic  injurv  xvill  result  from 
reinstating  the  em])l()yee.  the  employer 
must  notify  the  employee  in  xvriting  (in 
person  or  hy  certified  mail)  of  the  denial 
of  nistoration. 

(L  Periodic  Employee  Status  Reports 
[29  (CFR  825.3()()(h)(4j].  An  emiiloyer 
may  reipiire  an  enpilovee  to  provide 
periodic  reports  regarding  the 
employee’s  .status  and  intent  to  return  to 
xvork. 

H.  Notice  to  Emjtloyee  of  Pending 
(Cancellation  of  Health  Renefits  [29  (CFR 
825.212(al].  Unless  an  enpiloyer 
establishes  a  ])()licy  jiroviding  a  longer 
grace  jieriod.  an  emplover’s  obligation 
to  maintain  health  Insurance  cox’erage 
ceases  under  FMLA  if  an  emjiloyee’s 
premium  payment  is  more  than  30  days 
late.  In  ordiir  to  drop  the  coverage  for  an 
em]3l()y(;e  xvhose  prianium  jiayment  is 
late,  the  emplover  must  provide  xvritten 
notice  to  the  employ(;e  that  the  jiayment 
has  not  been  riiceived.  Such  notice  must 
he  mailed  to  the  employee  at  least  15 
(lavs  before  cox’erage  is  to  cease  and 
advise  the  em|)loyee  that  coverage  xvill 
he  (Iropjied  on  a  specified  date  at  lea.st 
15  (lays  after  the  date  of  the  lett(ir  unle.ss 
the  payment  has  h(;en  receix'ed  by  that 
(late. 

I.  Documenting  Familv  Relationship 
[29  (CFR  825.1 22(k)].  An  employer  may 
re(|uire  an  emjdox'ee  giving  notice  of  the 
need  for  FMLA  leave  to  provide 
reasonable  documentation  or  statement 
of  family  relationship.  This 
documentation  may  take  the  form  of  a 
siin|)le  statement  from  the  employee,  or 
a  child’s  birth  certificate,  a  court 
document,  (;tc.  The  emjdoyer  is  entitled 
to  examine  documentation  such  as  a 
birth  certificate,  (^tc..  hut  the  employ(^e 
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is  (Mititled  to  the  return  of  the  official 
dociiinent  suhinittcui  for  tliis  j)ur|)ose. 

1.  (iiumvdl  FMLA  liacordkndping  120 
U.S.C.  2(U(i:  20  CFR  825.5001.  The 
I’lVIbA  provides  that  eni])loyers  shall 
inak(;,  ke(!p,  and  presca  ve  records 
pertaining  to  the  FMLA  in  accordance 
with  tlie  nicordkeeping  nupiireinents  of 
Fair  Labor  Standards  Act  scudion  11(c), 
25)  l)..S.(k  211(c),  and  regulations  issued 
by  tlie  S(!cretary  of  Lal)or.  Tliis  statutory 
antliority  provides  that  no  employer  or 
plan,  fund,  or  j)rograin  shall  he  recinired 
to  submit  hooks  or  records  more  than 
once  during  any  12-month  period  unless 
the  Department  has  reasonable  cause  to 
h(!liev(!  a  violation  of  the  FMLA  exists 
or  is  investigating  a  complaint. 

(lovered  employers  who  have  eligible 
emjjloyees  must  maintain  basic  payroll 
and  identifying  em]jloyee  data, 
including  name,  addre.ss,  and 
occupation:  rate  or  basis  of  pay  and 
terms  of  compensation;  daily  and 
weekly  hours  worked  per  pay  ])(!riod: 
additions  to  or  deductions  from  wages: 
total  com])ensation  ])aid:  and  dates 
f'MLA  leave  is  taken  by  FMLA  eligible 
employees  (available  from  time  records, 
nupiests  for  leave,  etc.,  if  so  designated). 
Leave  must  be  (hisignated  in  records  as 
FMLA  leave  and  leave  so  designatcul 
may  not  include  leave;  reejuired  under 
State;  hiw  eer  <m  e;mple)ye;r  plan  whie;h  is 
ne)t  alse)  e:e)ve;re;el  by  l•’MLA:  if  FMLA 
le;ave  is  teiken  by  eligible  e;mplove;e;s  in 
ine;re;me;nts  e)f  le;ss  than  e)ne  full  elay.  the; 
he)urs  e)f  the;  leave:  e:opies  e)f  emplewee 
ne)tie;e;s  e)f  le;ave;  furnisheel  te)  the; 
e;mi)le)ye;r  uneler  FMLA.  if  in  writing, 
anel  copies  of  all  eligibility  ne)tie:e;s  given 
te)  em])le)ye;e;s  as  re;epiire;el  uneler  F’MLA 
anel  the;se  re;gulatie)ns:  any  eloe:ume;uts 
(ineilueling  written  anel  e;le;e;tronie: 
re;e:e)rels)  ele;se:rihing  e;mploye;e;  benefits  or 
employe;!'  polie:ies  anel  practie:es 
re;gareling  the  taking  of  paiel  anel  unj)aiel 
le;e!ve;s:  i)re;mium  ])ayme;nts  of  e;m])le)yee 
be;ne;fits:  re!e:e)rels  of  any  elis])ute  between 
the  employer  anel  an  eligible  e;mploye;e 
re;gareling  ele;signatie)n  of  leave  as  FMLA 
le;ave;,  ine:lueling  any  writte;n  statement 
li  e)!!!  the;  empleeyer  e)r  employee;  of  the; 
reasons  fe)r  the;  elesignatiem  anel  for  the; 
elisagre;eme;nt. 

(;e)ve;re;el  e;mj)le)ve;rs  with  ue)  eligible 
e;mph)ye;es  must  maintain  the;  basie: 
l)ayroll  anel  ielentifying  e;mple)ye;e;  elata 
alre;aely  elise:usse;el.  Ceevereel  e;mj)le)ye;rs 
that  je)intly  empleey  weerkers  with  eether 
e;m])le)ve;rs  must  keep  all  the;  re;e:e)rels 
re;ejuire;el  by  the;  re;gidatie)ns  with  re;.sj)e;e:t 
to  any  primary  e;mple)ye;e;s,  anel  nuust 
ke;ep  the  basie:  payroll  anel  ielentifying 
e;mple)ye;e;  elata  with  re;spe;e:t  to  any 
se;e:onelary  em])le)ye;e;s. 

If  FMLA-eligihle  e;m])loye;e;s  are;  not 
subjee:t  to  FLSA  re;e:orelke;e;j)ing 
re;gnlations  fe)r  purpe).se;s  of  minimum 


wage;  eer  e)vertime  e:e)mpliane:e  (/.e.,  ne)t 
e:ove;re;el  by,  eu'  exempt  freein,  FLSA),  <m 
empleeyer  ne;e;el  not  ke;e;p  a  re;e:orel  of 
iie:tu<il  heenrs  weerkeel  (as  eetherwise 
re;e]iure;el  uneler  FLSA,  25)  CFR 
.51(i. 2(a)(7)).  pre)viele;el  that:  e;ligihilitv  fe)r 
F’MLA  le;ave;  is  |)re;sume;el  ie)r  any 
e;m])le)ye;e;  whe)  has  be;e;n  empheyeel  fe)r  at 
le;ast  12  me)nths:  anel  with  re;spe;e:t  te) 
e;mple)ye;e;s  wlu)  take;  f’MLA  le;ave; 
intermittently  eereen  a  re;elue:eel  leave; 
se;he;elule;.  the;  e;m])le)ye;r  anel  emple)ve;e; 
agree;  een  the;  e;mj)le)ye;e;’s  neermal 
se:he;ehde;  e)r  ave;rage;  he)urs  weerkeel  e;ae;h 
we;e;k  anel  re;eiue;e  their  agre;e;ment  te)  a 
written  re;e:e)rel. 

Fmi)le)yers  must  maintain  re;e:e)rels  anel 
ele)e:nme;nts  relating  te)  any  meelical 
e;e;rtifie:atie)n,  re;e:e;rtificatie)n  or  meelical 
histeery  of  an  eemployee;  eer  empleeyee's 
family  member  e:re;ateel  for  FMLA 
purpe)ses  as  confieleaitial  medical 
ree:e)rels  in  se))ar;!te;  file;s/re;e:e)rels  from 
the;  usual  personnel  file;s.  Emple)yers 
must  also  maintain  sue:h  re;e:e)rels  in 
e:e)nfe)rmane:e  with  any  applie.ahle; 
Ame;rie;ans  with  Disahilitie;s  Ae:t  (ADA) 
anel  GINA  e;e)nfiele;ntiality  re;e|uire;me;nts: 
e;xe:e;pt  that:  su|)e;rvise)r.s  anel  manage;rs 
niciy  he;  infe)rme;el  re;gareling  ne;e;e;ssarv 
re;strie:tie)ns  e)n  the;  weerk  eer  elntie;s  of  an 
e;mi)le)ye;e;  emel  ne;e;e;s,sarv 
;ie:e;e)mme)elatie)ns:  first  aiel  anel  .safetv 
])e;rse)nue;l  luiiy  be;  inlbrmeel.  whe;n 
cij)])re)priate;,  if  the;  e;mi)le)ye;e;’s  physie;al 
e)r  me;elie:al  e:e)nelitie)n  might  re;eiuire; 
eme;rge;ne;y  tre;atme;nt:  anel  geevernment 
e)ffie;ials  inve;.stigating  e:e)m|)liane:e;  with 
the;  F’MLA.  eer  e)the;r  pertinent  l;iw,  shall 
he;  j)re)vieleel  re;le;vant  inlbrm.ition  npe)n 
re;e]ue;st. 

The  FLSA  re;e;e)relke;e;])ing 
re;eiuire;ments,  e:ontained  in  Re;gulatie)ns 
25)  CFR  part  518.  are  e:urre;ntlv  appreeveel 
nnele;r  OMB  e:e)ntrol  numhe;r  121.5—0018: 
con.serepiently,  this  information 
e;e)llee:tie)n  ele)e;.s  ne)t  duplie:ate  their 
hurelen.  ele;spite  the  fae;t  that  for  the 
aelministrative  e;a.se  e)f  the  re;gulate;el 
community  this  informatie)n  ce)lle;e;tion 
re;state;s  them. 

Public  Conuuents:  On  Fe;hrnary  15, 
2012,  the  De;]);irtme;nt  j)uhli.she;el  ei 
])re)pe),seel  rule;  anel  sought  e:e)mme;nts  e)n 
the;  hureleais  impee.seel  hv  the;  infeermation 
e;e)lle;e:tie)n.s  e;e)ve;re;el  by  the;  pre)pe)se;el 
re;gulatie)n.s.  77  FR  85)()0.  The;  same; 
ne)tie:e  pre)viele;el  that  ceanments  e:e)ulel 
also  be;  seait  elire;e:tly  te)  OMB,  in 
ae:e;e)relane:e  with  pre)visie)ns  e)f  5  (iFR 
1320.11. 

As  ])cirt  e)f  the;  pre)pe).se;el  rule,  the; 
Department  seenght  puhlie:  eieanment 
re;gareling  the;  burelens  impe).se;el  by  the 
inie)rmatie)n  e:e)lle;e:tie)n  e:e)ntaine;el  in  this 
Final  Rule.  The  De;j)artme;nt  re;e:e;ive;el 
e)ne;  e:e)mme;nt  frean  an  inelivielual 
ielentifying  him.self  as  a  laheer- 
employmeent  atteerney  .stating  that  the 


agene:y's  FMLA  informatieai  e:e)lle;e:tie)ns 
are;  ne;e:e;ssarv  fe)r  the  ])re)pe;r 
pe;rfe)rmane:e;  fe)r  the;  fnne:tie)ns  of  the; 
age;ne:y.  This  e;e)mme;nt,  along  with  eill  of 
the;  e:omments  re;lating  te)  the;  e)the;r 
])re)visie)ns  e)f  the  NBRM  that  were; 
re;e:e;ive;el,  are;  a  matter  e)f  puhlie;  re;e;e)rel, 
auel  i)e)ste;el  witheeut  e;hange;  te)  hWp-.// 
www.rc^ulations.gov.  ine:lueling  anv 
])e;r.se)nal  infe)rmatie)n  pre)viele;el. 

Burden  Hours  Esbiuutcs:  The  BRA 
.se;ctie)n  of  the;  FMLA  NBRM  puhlisheel 
February  15,  2012  (77  FR  85)00)  useel  the; 
2008  analysis  as  the;  ba.seline  te) 
ele;te;rmine;  the  hurelen  ine:re;a.se  feer  this 
|)aperwe)rk  pae:kage;,  anel  ace:e)unt.s  for 
responelent  anel  bureleai  ine:re;ases 
resulting  freem  the  statuteerv 
;ime;nelme;nt.s  to  the  FMLA  coveering 
ejualifying  e;xige;ncy  le;ave.  military 
e:are;giver  heave,  anel  airline  flight  e:rew 
eempleeyeee  eligibility.  Suhseeejueent  te) 
OMB's  cleearane;ee  of  the  NBRM,  hut 
he;fe)ree  its  puhlie:ation  in  the;  Federal 
Reegister,  OMB  approveeel  the;  re;- 
e;le;arane:e  e)f  the;  existing  FMLA  ICRs 
uneler  the  BRA.  That  re;-e;leearane;e 
re;fle;e:te;el  ine:re;a,se;s  in  reespeenelents  anel 
hurelen  ste;mming  freem  the;  .self- 
e;xe;e:uting  portieens  e)f  the;  FY  2010 
NDAA  (e|u:ilifying  e;xige;ne:v  le;ave;  for 
family  me;ml)e;rs  e)f  me;ml)e;r.s  e)f  the; 
Re;gular  Armeel  Fe)re:e;s)  anel  the;  Airline 
Flight  (Tew  Teee:hnie:al  Ceerreee.tieens  Ae:t. 
'fhe;  fe)lle)wing  hurelen  .meilyses  are; 
baseel  upeen  thee  2012  re;e:leearane;e;  issneel 
e)n  Feehruary  5),  2012,  anel  re;neee;t  the; 
ine:re;a.se;  in  re;spe)nele;nt.s  anel  burelens 
re;seilting  freem  the;  e;xte;nsie)n  e)f  militarv 
e;are;give;r  le;avee  te)  e:e)vere;el  veterans. 
Aelditionally,  elue  te)  refineements  in  the; 
analysis  e:e)nelue:te;el  unele;r  E.O.  12800, 
thee  number  eef  eligible  employeeees 
assumeel  to  take  leave  to  e:c!re  feer  a 
e:e)ve;reeel  veteran  has  ele;e:reaseeel. 

Exce;j)t  as  eetherwise;  neeteeel.  thee 
Department  bases  the  folleewing  hurelen 
eestimates  on  thee  Regulatory  lmpae:f 
Analysis  in  the  Final  Rule;  anel  the  2012 
])ape;rwe)rk  reee;leearane:e.  The;  Deejeartment 
eestimatees  that  the  FMLA  e;e)veers  5)1. 1 
millieen  weerkeers.  The;  De;partme;nt 
e;.stimate;s  381,000  empleeyers,  e:e)mpri.se;el 
of  25)1.000  ])rivatee  husine;.ssee.s  anel 
85), 500  government  e;ntitie;.s,  re;spe)nel  to 
the;  FMLA  e:e)lle;e;tie)n.s.  Feer  BRA 
purpe)se;.s  85).45)5)  e;mj)le)ve;rs  are;  assumeel 
to  be;  stiitee,  le)e:al.  eer  tribeil  geevernmental 
e;ntitie;s  <mel  07  are;  a.ssumeel  te)  be; 

F'eeleral  e;ntitie;s.  Thee  Deejeartment 
assumes  a  jereepeertieeiial  respeense  hurelen 
between  the;  emjeleeyeer  eentities 
(74.033172415  pe;re:e;nt  private, 
25.5)4333834  peereient  state,  le)e:al.  anel 
tribal  goveernments,  anel  0.023485)51 
pe;re:e;nt  Feeeleral).  Within  e;ae:h 
information  ce)lleee:tie)n,  thee  respeenelents, 
respeenses,  anel  hurelen  e.stimatees  are; 
reeuneleeel  to  the;  neeareest  whole  nnmher. 
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In  the  interest  of  transparency,  for  each 
I’MI.A  information  collection 
r(!(|nirenient  this  PRA  discussion 
inclndes  references  to  the  incremental 
burden  changes  that  would  lx;  im])osed 
by  the  rule,  the  burden  imposed  by 
existing  requirements,  and  the  total 
burden  aft(ir  the  rule  takes  effect. 

A.  Hmployao  Molica  oj  X’aad  for  FMLA 
Iahivo.  The  Department  estimates  that 
there  an;  2(i.‘tn8  employees  who  are 
mnvly  eligible  to  take  leave  to  care  for 

a  covered  veteran  under  the  FY  2010 
NDAA.  Based  on  leave  usage  patterns. 
7.000  ofthe.se  employees  will  take  leave 
to  can;  for  a  covered  \'(;teran  (20  p(;rc(;nt 
of  20.908  employees). 

Based  on  the  leave  patterns  estimated 
by  the  Department  in  the  BRIA  analvsis. 
the  Department  estimates  that  there  will 
1m;  857.000  emj)lovee  recjuests  for 
militarv  caregiver  leave. 

.Yen'  Inirdon:  857.000  em])love(; 
respondent  notices  of  leave  x  2  minutes/ 
(>()  minutes  per  hour  =  11 .900  hours. 

Exist hurdon  for  this  tvcjiiiivmont: 
18.829.080  responses  and  4(i0.990 
hours. 

Total  (istiimitad  Inirdan  ro(]uastod  for 
this  iv(iiiiivnu!nt:  14.180.080  r(;spon.ses 
and  472.890  hours. 

B.  iVoZ/ce  to  Etuployao  of  EMIA 
Eligibilitv  and  Eights  and 
lUisponsihilitiifs  Motion .  Bas(;d  on  tin; 
leave;  usage  jeatterns  for  militarv 
can;giv(;r  l(;ave.  the  Department  is 
assuming  that  all  suhseepient  l(;ave 
r(;(]m;st.s  will  hi;  for  the  .same 
.servicem ember  for  whom  the  leave  was 
originally  reepiested.  The  employee  is 
re(pnn;d  to  notify  the;  employer  in  each 
instance  of  the  need  for  leave;.  But  the; 
e;mple)ve;r  is  met  re;eiuire;ei  te;  preeviele  the 
e;mple)ve;e;  with  a  notie;e;  of  eligibility  eer 
rights  and  re;.sj)e)n.sil)ilitie;.s  unless  the; 
e;mple)ve;e;'.s  e;ligil)ility  status  e;hange;.s. 

Fe)r  military  e:are;give;r  k;ave;.  7.000  le;ave; 
take;r.s  will  prewiele;  857.000  empleeyee; 
ne)tic(;.s  eif  their  ne;e;el  for  le;ave;.  hut 
e;mple)ve;r.s  will  only  have  te;  i.ssue;  7.000 
eligibility  anel  rights  anel  re;sj)on.sihilitie;.s 
ne)tie;e;s. 

Now  hnrdan:  7.000  teetal  re;.spe)n.se;.s 
(ne)tie:e;s  eef  eligibility  anel  rights  anel 
re;.sjM)n.sil)ilitie;.s)  x  10  minute;s/()0 
minute;s  per  he)ur  =  1.107  heeurs 
Ihirdon  Disaggrogation  hv  Soctor: 
Private;  (74.08817215%);  5.182 
re;spe)nse;s  x  10  minute;.s/00  minnte;.s  = 
804  he)ur.s 

State,  leuial.  tribal  (25.948888%);  1.810 
re;.sj)onse;s  x  10  minute;s/(i0  minute;.s  = 
808  he)ur.s 

Fe;ele;ral  (0.02848951%);  2  re;s|)e)nse;.s  x 
10  minute;.s/()0  minute;.s  =  0  heeurs 
Existing  hnrdon  ivqniroinant: 

Private;  10,142.788  re;.sj)on.se;.s  anel 
7,081.750  hours 


.State,  leM:al,  tribal;  5,050.874  respon,se;s 
anel  2.404.128  he)ur.s 
Fe;ele;ral;  5,121  re;.spe)n.se;.s  anel  2,281 
henirs 

Tot(d  ostiinatod  hnrdon  raqnostod  for 
this  rixjinronwnt: 

Private;  10,147,915  re;.s|)e)n.se;s  anel 
7,082,01 9  heeurs 

.State,  le)e:al.  tribal;  5,058,0‘)0  re;spe)n.se;.s 
anel  2.404.481  heeurs 
Fe;ele;nd;  5,128  re;.spe)n.ses  and  2.281 
he)urs 

Einployoo  (iartifications:  Emplovoo 
(Aalifications-Sorions  Uaalth  (Condition 
(fortification,  Rocortification.  and 
Fitnoss- for- Dutv  (fort i fi ca tion; 
Doenmonting  (f(dl  to  Militarv  Activo 
Duty:  (fortification  of  Qindifring 
Exigonev  Duo  to  (fall  to  Militaiy  Activo 
Dutv:  (fovorod  Sorviconioinhor's  Sorious 
Injuiy  or  lllnoss  (fortification. 

1.  XIodiced  (fortification  and 
Rocortification.  The  Department 
assume;.s  that  the;  number  eif  e;ni|)le)ve;e;s 
who  will  eehtain  me:elie:al  e;e;rtifie;atie)ns  te; 
e:are  fe)r  a  e;o\’e;re;el  veteran  fre)m  a  health 
e;are;  provieler  as  de;fine;el  in  §825.125 
will  he  very  small  as  meest  e;mple)ve;e;s 
will  obtain  meeiie:al  e:ertifie:ation.s  fremi 
YA.  DOD,  I  RICARf].  eer  DOD  nem- 
ne;twe)rk  TRK^ARF  pre)vide;r.s,  whie:h  are; 
ne)t  .sut)je;e:t  te;  se;e;e)nel  e)r  thirel  eepinieens 
e)r  re;e;e;rtifie;atie)n.s.  As  sue:h,  the; 
De;])artme;nt  a.s.sume;.s  that  five;  pere;e;nt  e)f 
e;mple)ve;e;.s  will  he;  askeei  te)  eehtain  a 
.se;e:e)nel  e)r  thirel  e)pinie)n/re;e:e;rtifie;atie)n. 
Utilizing  these;  assumptienis.  7.000 
em])le)ye;e;.s  taking  le;ave;  multiplie;el  by 
5%  a.ske;el  te)  |)re)viele  me;elie:al 
e:e;rtifie;atie)n  reesidts  in  850  e;mple)ve;e!.s 
re;quiring  aelelitie)nal  e:e;rtifie;atie)n. 

Now  harden:  850  e;mploye;e;s  x  20 
minute;.s/00  minute;.s  per  he)ur  =  117 
hours. 

2.  Fitnoss-for-Dutv  XIodical 
(foiHfication.  Ne)  e:hange  freem  e:urre;nt 
hurelen  e;.stimate. 

8.  (fortification  of  Qualifying  Exigency 
for  XI  Hit  ary  Eainiiv  Leave.  Although  this 
Final  Ride  aelels  parental  le;ave;  as  a  new 
ejualifying  exigency  fe)r  FM1.,A  leave;  the 
D(;partme;nt  eliel  not  upelate;  the;  burden 
hee:au.se;  it  lae:k.s  any  elata  een  whie:h  te) 
ha.se  an  estimate;  e)f  the;  number  of  elays 
of  e|ualifving  exigency  leave;  that  might 
he;  take;n  for  ])are;ntal  le;ave;.  Therefore;. 
the;re;  is  no  change;  from  the;  e;urre;nt 
hurelen  e;stimate;. 

4.  (fortification  for  Leave  Taken  to 
(faro  for  a  (fovorod  Sorvicoiuoinhor — 
(furront  Sorvicoinonihor.  Pursuant  to  the; 
FY  2010  NDAA,  an  eligible;  enqiloyee- 
family  meimher  mav  take;  FMI.A  le;ave;  to 
e;are;  fe)r  a  e:urr);nt  .se;rvie:e;me;mt)er  wlu) 
has  a  serious  injury  or  illne;ss  that 
existeel  he;fore;  the;  me;mhe;r’s  ae;tive  eluty 
anel  was  aggravate;el  by  .se;rvie:e;  in  the 
line;  of  eluty  while;  e)n  ae;tive;  eluty.  At  the; 
NPRM  stage;  the;  De;partme;nt  eliei  ne)t 


have;  suffie:ie;nt  infeermatieen  to  ele;ve;le)j) 
an  e;stimate  of  employees  wlu)  will 
eiualifv  fe)r  military  e;are;giver  le;ave;  for  a 
e:e)ve;re;d  .se;rvie;e;me;ml)i;r  with  a  serious 
injury  or  illness  that  existe;d  prior  to  the 
se;rvie:e;me;ml)e;r’s  ae:tive;  eluty  anel  was 
aggravateel  in  the;  line  of  ilutv  on  ae:tive 
elutv,  anel,  thus,  eliel  ne)t  revise  the; 
eairrent  hurelen  analysis  leer  e;e;rtifie:ation 
of  le;ave;  to  e:are  for  a  eairrent 
.se;rviia;me;ml)e;r.  The;  Dejeartment  eliel  ne)t 
re;ea;ive;  any  eaemments  in  respeense;  te)  the; 
NPRM  aeldre;ssing  this  issue. 
(a)nse:epie;ntly.  the  De;])artme;nt  still  lae;ks 
suffie:ient  inlbrmation  te)  ele;vele)p  an 
e;stimate;  of  e;ui])le)yees  whe)  will  e]ualifv 
fe)r  militarv  e;are;give;r  le;ave;  fe)r  a  ia)ve;re;d 
serviea;memher  with  a  .serious  injury  or 
illne;.ss  that  existeel  jirior  to  the; 
se;rviea;me;mhe;r’s  ae:tive;  eluty  anel  was 
aggravateel  in  the;  line;  of  duty  on  ae:tive; 
eluty.  Howe;ve;r.  as  stateei  in  the; 
Re;gulatorv  lmpae:t  Analysis,  the; 
De;partme;nt  he;lie;ve;.s  that  the;  numher  e)f 
se;rviea;me;mhe;rs  entering  the;  militarv 
with  an  injury  or  illness  with  the; 
])e)te;ntial  te)  he;  .iggravateel  by  se;rviea;  to 
the;  pe)int  e)f  re;nele;ring  the; 
.se;rviea;me;mt)e;r  unable;  te)  pe;rform  the 
elutie;s  of  his  e)r  he;r  e)ffiea;,  graele,  nmk, 
e)r  rating  is  e|uite;  small  elue;  te)  the; 
se;le;e;tie)n  prexai.ss  useel  bv  the;  Arme;et 
Fe)rea;s. 

5.  (fortification  for  Leave  Taken  to 
(faro  for  a  (fovorod  Sorvicoinoinl)f;r — 
(fovorod  Votoran.  'rhe  k'Y  2010  NDAA 
pre)viele;el  FMl.A  le;;ivi;  lor  eligible; 
e;m])le)\  e;e;s  te)  eaire;  fe)r  a  ea)ve;re;et  veitenm 
with  a  se;rie)us  injurv  e)r  illne;ss  that  was 
ineairreel  in  the;  line;  e)f  eluty  e)n  ae:tive; 
eluty  (e)r  e;xiste;el  be;fe)re;  the;  me;mber’s 
ae;tive;  eluty  anel  was  aggravateel  in  the 
line;  e)f  eluty  e)n  ae:tive  eluty)  anel 
manife;ste;ci  itself  belbre;  eir  after  the; 
me;mbe;r  be;e:ame;  a  vete;ran.  The; 
De;])artment  estimates  that  7,000 
emple)ve;e;s  will  take;  leave;  to  e;are;  for  a 
e;ove;re;el  ve;te;ran.  The;  De;])artment 
e;xj)e;e;ts  that  empleevers  will  request 
e;e;rtifie:atie)n  feirms  fe)r  this  lexive.  The 
De;partme;nt  estimates  that  it  will  take;  a 
Human  Resoure-.es  .spe;e:iali.st  80  minutes 
te)  re;e]ue;st,  re:vie;w,  anel  verify  the; 
e;mj)le)yee;'s  e;e;rtifie:atie)n  jiajeeirs. 

.Vf;ir  harden:  7.000  re;s])e)nse;s 
(e;e;rtifie:atie)n  pajiers)  x  80  minutes/OO 
minutes  |)e;r  he)ur  =  8.500  he)urs. 

All  new  e:e;rtiiie:atie)n  anel 
re;e;e;rtifie;atie)n  re;ejuire;me;nts:  7.850 
resi)e)n,se;s  anel  8.017  he)urs. 

Exi.sting  total  harden  for  this 
ro(iuiroinont:  12,11 8,01 1)  re;s])e)n.se;s  anel 
4.022.280  he)urs. 

Toi(d  estimated  harden  for  this 
ro(jairoinont:  12.125,809  re;spe)n.se;s  anel 
4,025,858  he)ur.s. 

D.  Notice  to  Employees  of  FMLA 
Designation.  The;  Department  estimates 
that  e;ae:h  written  FMLA  ele;signatie)n 
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notice  takes  approximately  ten  minutes 
to  com])li!te. 

jVeir  Iniiden:  7, ()()()  total  responses 
(designation  notices)  x  10  minntes/OO 
minut(!s  ])er  hour  =  1,107  hours. 

Buvdvn  nis(i<^^r(i<>(iti()n  hv  Sector: 
Private  (74.0331721.5%);  .5,182 

res])onses  x  10  minnte.s/00  minutes  = 
804  hours 

State,  local,  tribal  (2.5.943338%);  1.810 
respon.ses  x  10  minntes/OO  minutes  = 
303  hours 

Federal  (0.02348‘).51  %);  2  responses  x 
10  minntes/OO  minnt(;.s  =  0  hours 
Existing  toted  hurdon  for  this 
roquiromont: 

Private;  12,898,914  responses  and 
3,479,710  hours 

State,  local,  tribal;  4..520,148  respon.ses 
and  1,219,392  hours 
Federal;  4,092  responses  and  1,104 
hours 

'I'oted  ostiinatod  biirdon  roquostod  for 
this  requiroinont: 

Private;  12,904.090  respon.ses  ami 

3.480.. 580  hours 

.State,  lo(;al,  tribal;  4, .521. 904  res])on.se.s 
and  l,219,()t).5  hours 
I’ederal;  4.094  res])on.se.s  and  1,104 
hours 

F.  Notice  to  Employees  of  Change  of 
I2-nionth  period  of  determining  EMLA 
eligibility.  No  (;hange  from  (;mTent 
hnrd(m  estimate. 

Existing  burden  for  this  requirement: 
Private;  7.099.082  respondents  and 

3.. 53()  hours 

.State,  local,  tribal;  2,487,721 
respondents  and  1,235)  hours 
Federal;  2,3.51  resjjondents  and  1  hour 
Toted  estimeitexi  bnrelen  reepiesteei  fern 
this  ivqnirennent: 

Private;  7,099,082  respondents  and 
3,530  hours 

.State,  local,  tribal;  2,487,721 
respondents  and  1.239  hours 
Federal;  2,351  respondents  and  1  hour 
F.  Key  Empkiye^e  Ne)tifie:eition.  The 
Dejjartment  assumes  that  a  \'erv  small 
l)ercentage  of  emi)loyee.s  taking  leave;  to 
('.are  for  a  cov(;red  veteran  will  be 
det(;rmined  k(;y  einplove(;.s  and  even 
fewer  of  those  employees  will  receive; 
noti(;(;  from  the  employer  that  they 
intend  to  exercise  the  option  to  not 
reinstate  those  (;mploye(;s.  As  such,  the; 
D(;partme;nt  elo(;s  not  a,sse)(;iat(;  a  new 
burden  hour  (;.stimate;  with  this 


])arti(;idar  inovision  for  employees 
taking  l(;ave  to  e;ar(;  for  a  (;ove;re;d 
v(;t(;ran. 

Existing  burden  fen-  this  re;einirement: 
Private;  31,070  re;s|)e)n(le;nt.s  and  2,040 
hours 

.State,  local,  tribal;  11,100  respondents 
and  5)25  hours 

Fe;d(;ral;  11  r(;.s|)()n(le;nt.s  and  1  hour 
Te)ted  estimedeel  burden  reeiueesteei  for 
this  renjuirement: 

Private;  31,070  r(;.spe)n(l(;nt.s  and  2.040 
hours 

.State,  local,  tribal;  11.100  respondents 
and  5)25  hours 

Fed(;ral;  11  respondents  and  1  hour 
(k  Perie)die:  Empleyyee  Status  Uepents. 
The  Department  e;.sti mated  in  the;  2008 
pape;rw()rk  analysis  that  em|)loye;r.s 
reeepure;  p(;riodi(;  reports  from  25  percent 
of  FMLA  le;ave  us(;rs.  and  since  it  has 
not  re(;e;iv(;(l  any  evide;nc(;  to  he;li(;ve 
otherwise,  it  continu(;.s  to  estimate  25 
])(;r(;ent  today.  The  Department  also 
estimates  a  typical  e;mploye;e;  woidd 
normally  respond  to  an  (;m])lover’.s 
r(;(jn(;,st  fora  status  report;  h()W(;ve;r,  to 
a(;e;oimt  for  any  additional  hnrd(;n  the 
r(;gnlations  might  impo.se;,  the 
D(;partm(;nt  (;.stimat(;.s  that  10  ])e;r(;e;nt  of 
e;mplove;e;.s  will  re;s])ond  to  a  r(;(iue;,st 
only  h(;(;ause;  of  the  r(;gedatorv 
r(;(iinr(;me;nt.  imposing  a  hiirden  of  two 
minute;s  per  r(;.sponse;.  The  D(;partment 
idso  estimates  that  e;ii(;h  such  e;m])le)ye;e; 
|)rovid(;.s  two  annual  periodie;  status 
r(;])orts. 

New  bureien:  7,000  leave;  takers  x  25% 
X  10%  =  175  (;mplov(;e;  r(;spon.se;s. 

1 75  (;mploye;(;  re.s])onse;.s  x  2  re;.s))e)n.se.s 
=  350  total  re;spons(;.s. 

350  re;spon.ses  x  2  minute;.s/(i0  minule;.s 
=  12  hours. 

Existing  bureien  fen-  this  lequirement: 
371.547  respon.ses  and  12,384  hours. 

Te)ted  estimedeel  bureien  for  this 
rexpiirement:  371,85)7  respons(;.s  and 
12,35)0  hours. 

H.  Deycumenting  Eeimily 
Beledieynships.  The;  De])artm(;nt  a.ssunu;s 
that  nnde;r  the  military  amendments  all 
emijhjyees  who  take;  l(;ave  will  he;  doing 
so  for  a  familv-rehited  reason.  (7,000 
l(;ave  take;r.s).  In  the  2008  PRA  analysis, 
the  De])artme;nt  e.stimat(;(l  that 
em])lover.s  may  luepiire  additional 
doenmentation  to  .su])])ort  a  family 
reliitionship  in  five  pere.enl  of  these 


(;a.se.s.  and  the;  additional  el()(;nme;ntation 
will  teeke  five  minut(;.s. 

New  bureien:  7,000  (e;mplove;e;.s  taking 
l(;ave;  for  family-r(;lat(;(l  reasons)  x  .5')li 
(iidditional  documentation)  =  350 
(;ni])l()ye;(;.s  r(;(|nireel  to  do(;nme;nt  family 
rehitionships.  350  e;mpl()ye;e;.s  x  5 
minnt(;.s/00  minutes  per  hour  =  25) 
hours. 

Exi.sting  bureien  for  this  reequirement: 
185.081  re;s])ons(;.s  and  15.473  hours. 

Tedeil  estimedeeel  bureien  re:queste;el  for 
this  leeiuirement:  180,031  re;spon.se;.s  .md 
1.5.502  hours. 

I.  Notie:e  to  Empleyyee  of  Peneling 
Cenmellatiem  e)f  lUxiith  Benef  its.  The 
De;partment  heliewes  that  most 
e;mploye;e;s  who  take  le;ave  to  care;  for  a 
(;overe(l  veteran  will  he;  covered  hv  the; 
military  me;mbe;r’s  health  benefits  and 
not  by  his  or  her  (;m])love;r’.s  health  plan. 
As  .sn(;h.  the  D(;|)artme;nt  assumexs  that  a 
very  small  pe;r(;entage  of  emjeloyees 
taking  le;ave;  for  a  c()\'e;r(;el  veteran  will 
r(;(;e;ive  notifie;ation  of  the  pending 
e;an(;e;llation  of  his  or  he;r  health 
benefits.  The  De;partme;nt  (lo(;s  not 
as.se)e;iate;  a  n(;w  burden  hour  e.stimate; 
with  this  provision. 

Existing  bureien  for  this  re;eiuirement : 
Private;  10.5.585  res])ons(;.s  and  8,75)5) 
hours 

.State,  loe;al.  tribal;  37,000  respon.se;.s  and 
3.083  hours 

Imderal;  34  re;s])on.s(;s  and  3  hours 
Teded  bureien  reeepmsteel  feyr  this 
reepiirement: 

Private;  10.5.585  res])ons(;.s  and  8,75)5) 
hours 

.State,  lo(;al,  tribal;  37,000  resp()ns(;s  and 
3,083  hours 

Imderal;  34  re;.spon.se;s  and  3  hours 
).  Cenered  BeH:e)rdkeeping.  No  (;h;mge; 
from  current  hur(le;n  (;.stimate;. 

Existing  burden  for  this  reejidrement  : 
Private;  9.934.548  re;.spon.ses  and 

200.5) 70  hours 

State,  local,  tribal;  3,481,350  re;.sp()n.se;.s 
and  72,528  hours 

Fe;(l(;ral;  3,152  re.s]K)n.se;.s  and  00  hours 
Toted  bureien  requested  for  this 
reejidrement: 

Private;  5).5)34,.548  respons(;.s  and 

200.5) 70  hours 

.State,  lo(;al,  tribal;  3,481,350  r(;.spe)n.s(;s 
and  72,528  hours 

Fe;(leral;  3,152  r(;s|)e)n.se;.s  and  00  hours. 


PRA  Summary  of  Burden  Increase  Due  to  This  Rule 


Required  disclosure 

Existing 

respondents 

Increase  in 
respondents 

Existing 

responses 

1 - 

Increase  in 
responses 

Existing 
burden  hours 

Increase  in 
burden  hours 

Employee  Notice  of  Need  for  FMLA 
Leave  . 

7,249,100 

7,000 

13,829,680 

357,000 

460,990 

1 1 ,900 

Notice  to  Employee  of  FMLA  Eligibility 
and  Rights  and  Responsibilities  Notice: 
Private  . 

211,170 

5,182 

16,142,733 

5,182 

7,031,756 

864 
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PRA  Summary  of  Burden  Increase  Due  to  This  Rule— Continued 


Required  disclosure 

Existing 

respondents 

Increase  in 
respondents 

Existing 

responses 

Increase  in 
responses 

Existing 
burden  hours 

Increase  in 
burden  hours 

Slate,  local,  tribal  . 

74,000 

1,816 

5.656,874 

1,816 

2,464.128 

303 

Federal  . 

67 

2 

5,121 

2 

2,231 

0 

Employee  Certifications  . 

5,461,097 

7,350 

12,118,019 

7,350 

4,022,236 

3,617 

Notice  to  Employees  of  FMLA  Designa¬ 
tion; 

Private . 

211,170 

5,182 

12,898,914 

5,182 

3,479,716 

864 

State,  locat,  tribal . 

74,000 

1,816 

4,520,148 

1,816 

1,219,392 

303 

Federal . 

67 

2 

4,092 

2 

1,104 

0 

Notice  to  Employee  of  12-month  Period 
Change: 

Private . 

21,117 

0 

7,099,082 

0 

3,536 

0 

State,  local,  tribal . 

7,400 

0 

2,487,721 

0 

1,239 

0 

Federal . 

7 

0 

2,351 

0 

1 

0 

Key  Employee  Notification; 

Private . 

21,117 

0 

31,676 

0 

2,640 

0 

State,  local,  tribal . 

7,400 

0 

11,100 

0 

925 

0 

Federal . 

7 

0 

11 

0 

1 

0 

Periodic  Employee  Status  Reports  . 

184,852 

175 

371 ,547 

350 

12,384 

12 

Documenting  Family  Relationships  . 

183,987 

350 

185,681 

350 

15,473 

29 

Notice  to  Employee  of  Pending  Cancella¬ 
tion  of  Health  Benefits: 

Private . 

105,585 

0 

105,585 

0 

8,799 

0 

State,  local,  tribal . 

37,000 

0 

37,000 

0 

3,083 

0 

Federal . 

34 

0 

34 

0 

3 

0 

General  Record  Keeping; 

Private . 

21,1170 

0 

9,934,548 

0 

206,970 

0 

State,  local,  tribal . 

74,000 

0 

3,481,350 

0 

72,528 

0 

Federal . 

67 

0 

3,152 

0 

66 

0 

(irand  Total  Incremental  Increase  of 
Hurden  Honrs  =  17.8t)2 
(irand  Total  Annual  Hurden  Hours  = 
10.027.008  Hours 
Hensons  responding  to  tlie  various 
FMbA  intV)rination  collections  may  l)i; 
(!mj)loyees  of  any  of  a  wide  variety  of 
businesses.  Absent  s|)ecific  wage  data 
nigarding  respondents,  the  Department 
used  the  median  hourly  wage  for  a  non- 
sujjervi.sory  Human  Resources  Assistant 
{Kxce|)t  Payroll  and  Timekeeping)  for 
May  2010.  The  median  hourly  wage  is 
$17.00  plus  40  percent  in  fringe  henefits 
(S24.77).  See  BLS  Occujjational 
Fmployment  .Statistics.  Occupational 
Fmj)loyment  and  Wages.  May  2010 
[hUp://\\'\v\\'.l)lH.gov/()(^s/cuviv.nt/ 
OHs4:i4Uil  .htiii).  The  Dejjartment 
(istimates  total  annual  respondent  costs 
for  the  value  of  their  lime  to  be 
.S471.801.004  (.S24.77  x  10.027,008  total 
annual  hurden  hours). 

Ollwr  Respomh^nl  Cost  Ihirdons 
(Mdintononco  and  Oporotionj:  The 
l)(;])artment  e.stimates  that  it  will  tiike 
approximatedy  20  minutes  to  com])lete 
the  certification  for  a  covered  vederan. 
Thus,  the  time  would  ecpial  the 
(iinployee's  lime  in  obtaining  the 
certification.  'Hu!  Department  u.siul  the 
median  hourly  wage;  for  a  j)hysician’s 
assistant  of  .$41. .54  j)lus  40  j)erc(!nl  in 
fringe!  henefits  ($.58.17)  to  compute  a 
.$10.80  cost  for  the  certification  of  a 
serious  health  condition  (.$58.17  x  20 


minul(!.s/()0  minut(!S  ])er  hour).  Soa  Hb.S 
Occupational  Fmi)loymenl  .Stati.stics, 
()ccu|)alional  lunployment  and  Wages. 
May  2010.  hltp://\v\\  \v.I)ls.<>ov/oos/ 

Cl  I  rren  t/  ocs2!)  U)7I.lilni. 

\knv  hurden  (covered  veti'runs):  7.000 
meilical  certifications  for  covered 
veterans  x  $10.80  cost  per  c(!rtilu:ation 
=  $185,780. 

Fxi.sting  maintenance  and  operations 
cost  e.stimate  for  the  existing  FMbA 
information  collections:  $108,882,185. 

Grand  total  oj  maintenance  and 
operations  cost  harden  (or  respondents 
^  Sl(i3,4(i7.f)15. 

The  total  hurden  im])osed  by  the 
FMbA  information  collections  (existing 
and  new)  is  summarized  as  follows. 

Agency:  Wage  and  Hour  Division. 

Title  of  Collection:  Family  and 
Medical  beave  Act.  as  Aiminded. 

OMB  Control  Ninnher:  1285-0008. 

Affected  Pnhiic:  Individuals  or 
Households;  Private  .Sector — Businesses 
or  other  for  profits.  Not  for  profit 
institutions.  Farms;  State,  bocal,  or 
Tribal  Governments. 

'Total  estimated  nnmher  of 
resjxmdents:  14,1 84,414. 

'Total  estimated  nnmher  of  responses: 
80.805,409. 

'Total  estimated  annual  hurden  hours: 
19,027.098. 

'Total  estimated  annual  other  cost 
hurdfm.s;  $108,407.91 5. 


VIll.  Executive  Order  12800;  Executive 
Order  18508 

l’]x(!cutive  Orthii's  12800  and  185()8 
direct  ag(!ncies  to  assess  all  costs  and 
Ixiiuifits  of  available  regulatory 
alternatives  and.  if  regulation  is 
nec(!.ssarv.  to  .seh!f:t  regulatorv 
a])])roache.s  that  maximize  net  henefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  im|)acts.  and 
ecjuity).  Executive  Order  18508 
emphasizes  the  im])orlance  of 
(juantifying  both  costs  and  henefits.  of 
reducing  costs,  of  harmonizing  rules, 
and  of  j)romoting  flexibility.  This  rule 
has  been  designated  a  “significant 
regulatory  action’’  because,  although  not 
economically  significant  under  section 
8(1]  of  Executive  Order  12800.  it  raises 
novel  issues  of  law  and  ])olicv. 
Thi!refor(!.  the  rule  was  reviewed  by 
OMB.  The  Family  and  Medical  b(!ave 
Act  (FMbA  or  Act)  is  administenid  by 
the  U..S.  D(!])artment  of  bahor.  Wage  and 
Hour  Division  (WHD).  'Die  b'MbA 
l)rovides  a  means  for  employees  to 
l)alance  their  work  and  family 
res])onsibilities  by  takijig  unjjaid  leave 
for  c(!rtain  rea.sons.  The  Act  is  intended 
to  ])romote  the  stability  and  economic 
security  of  families  as  well  as  the 
nation's  interest  in  preserving  the 
integrity  of  families. 

The  FMbA  a])j3lies  to  any  employer  in 
the  priyate  sector  engaged  in  commerce 
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or  in  an  industry  or  activity  affecting 
commerce  who  employed  .50  or  more 
employees  each  working  day  during  at 
least  20  weeks  in  the  current  or 
jjreceding  calendar  y(!ar;  all  public 
agencies  and  local  education  agencies: 
and  most  Federal  emplovecjs."’ 

To  he  eligihh?  for  leave,  an  individual 
must: 

0.  He  em])loyed  by  a  covered 
em|)loyer  at  a  worksite  that  employs  at 
lea.st  50  em])loyees  within  75  miUis; 

C.  Have  worked  at  least  12  months  for 
the  emi)loyer  (not  nec:e,ssarilv 
consecutively):  and 

■  Have  at  least  1,250  hours  of  service 
during  12  months  preceding  the 
beginning  of  the  FMLA  leave  (as 
discussed  herein,  special  hours  of 
service  rules  apply  to  airline  flight  crew 
employees). 

The  k’MLA  jjrovides  for  joh-i)rotected. 
unpaid  leave,  which  mav  he  continuous 
or  intermittent,  and  allows  for  the 
substitution  of  ))aid  leave.  Emplovees 
are  entitled  to: 

■  A  combined  total  of  12  workweeks 
of  leave  in  a  12-month  period  for: 

birth  and  care  of  the  emplovee’s 
child  (within  one  year): 

placement  with  employee  of  a  child 
for  adoption  or  foster  care  (within  one 
y(iar); 

care  of  a  s])ouse.  child,  or  parent 
with  serious  health  condition: 

the  emplovee’s  own  .serious  h(;alth 
condition:  and 

(pialifying  exigencies  arising  out  of 
the  fact  that  the  emplovee’s  s])onse,  son, 
daughter,  or  parent  is  a  military  member 
and  is  on  covered  active  duty  or  has 
been  notified  of  an  impending  call  or 
order  to  covered  ac:tive  dutv. 

Employe(!S  are  also  entitled  to  28 
workweeks  of  leave  in  a  single  12- 
inonth  jjeriod  to  care  for  a  covered 
.servicememher  with  a  .serious  injury  or 
illness  if  the  emjdoyee  is  the  spouse, 
son,  daugliter,  j)arent,  or  next  of  kin  of 
the  servicememher. 

A.  Need  for  Ueguhilion 

The  changes  to  the  FMLA  regulations 
are  j)rimarily  to  implement  statutory 
amendments  to  the  FMLA’s  militarv 
family  leave  j)rovi.sion.s  and  .se])arate 
statutory  changes  affecting  tlu;  eligibility 
nupnrements  for  airline  flight 
c;rewmeml)ers  and  flight  attendants 
(collectively  referred  to  as  airline  flight 
crew  emplovees).  The  militarv  statutorv 
amendments  are  designed  to  make  it 
easier  for  workers  with  family  in 


Mo.st  I''i!(i(!i'iil  (iniployiui.s  iirc?  coviMod  imctiM'  I'illii 
II  (if  lh(!  l''MLA  (incorponiUid  in  I’itin  V.  (litiplnr  (iS. 
Sulicliitptnr  (if  tiu!  II..S.  Cndn).  which  is 
itdminisldrcd  hy  tho  Offico  (if  l’(!is(iiiiu!l 
M;mit{>(!mnnt  imdnr  rngulnlidiis  .set  hirth  nl  .f  CiKK 
piirl  sulipnrl  I,. 


military  service  to  balance  their  work 
and  family  lives  during  j)articularly 
demanding  times  without  the  fear  of 
losing  their  jobs.  73  FR  ()8()70.  The 
amendments  relating  to  the  airline  flight 
c;rew  employees  established  a  special 
hours  of  .service  eligibility  recpiirtunent 
in  order  to  addniss  this  indu.strv’s 
unitiue  scheduling  practices  and  expand 
access  to  F’MLA-protected  leave  for 
airline  llight  crew  (mpfloyees. 

1.  National  Defens(!  Authorization  Act 
for  F’iscal  Year  2010  Amendments 

On  October  28,  2000,  the  Fresident 
signed  into  law  the  National  Defense 
Authorization  Act  for  F"Y  2010  (FY  2010 
NDAA),  Fuhlic  Law  111-84.  Section 
505(a)  of  the  FY  2010  NDAA  amends 
the  FMLA.  These  amendments  expand 
the  military  family  leave  jirovisions 
added  to  the  FMLA  in  2008,  which 
provide  ciualifying  exigency  and 
military  caregiver  leave  for  employees 
with  family  members  who  are  covered 
militarv  members. 

'I'he  FY  2010  NDAA  amendments  to 
the  FMLA  provide  that  an  eligible 
emjjloyee  may  take  FMLA  leave  for  any 
(pialifying  exigency  arising  out  of  the 
fact  that  the  emjilovee’s  spouse,  son. 
daughter,  or  parent  is  on  (or  has  been 
notified  of  an  im])ending  call  to) 
covered  active  dutv  in  the  Armed 
Ihirces.  (iovered  active  dutv  for 
members  of  a  regular  com|)onent  of  the 
Armed  luirces  means  duty  during 
deployment  of  the  memher  with  the 
Armed  F'orces  to  a  foreign  country.  For 
members  of  the  IJ.S.  National  (hiard  and 
Re.serves  it  means  duty  during 
dejiloyment  of  the  memher  with  the 
Armed  Forces  to  a  foreign  country 
under  a  call  or  order  to  active  duty  in 
a  contingency  operation  as  defined  in 
scrction  l()l(a)(13)(B)  of  title  10,  United 
States  Code.  Frior  to  the  FY  2010  NDAA 
amendments,  cjualifying  exigency  leave 
did  not  ajiply  to  employees  with  familv 
members  serving  in  a  regular 
comjionent  of  the  Armed  F'orces. 

The  FY  2010  NDAA  also  exjiands  the 
military  caregiverr  leave  jirovisions  of 
the  FMLA.  Military  caregiver  leave 
entitles  an  eligible  employee  who  is  the 
spouse,  son,  daughter,  parent,  or  next  of 
kin  of  a  coveriid  servicememher  with  a 
serious  injury  or  illness,  to  take  up  to  20 
workwe(;ks  of  FMLA  leave  in  a  single 
12-monlh  period  to  care  for  the  covered 
servicememher.  Under  the  FY  2010 
NDAA  amendments,  the  definition  of 
covered  servicememher  is  expanded  to 
include  a  veteran  “who  is  undergoing 
medical  treatment,  recn])(!ration,  or 
therapy  for  a  .serious  injury  or  illness’’ 
if  the  v(!t(M;m  was  a  memh(!r  of  the 
Armed  F’orc(!.s  “at  any  time  during  the 
period  of  5  years  priiceding  the  date  on 


which  the  v(d(;ran  undergoes  that 
medical  tniatment,  recuperation,  or 
thera])y.”  Frior  to  the  FY  2010  NDAA 
anuMidments,  militarv  caregiver  leave 
was  limit(!d  to  care  for  current  memhers 
of  the  U.S.  Armed  Forces,  including 
members  of  the  Rcigular  Armed  Forces 
and  memhers  of  the  National  Guard  and 
Reserves. 

In  addition,  the  FY  2010  NDAA 
anuauls  the  FMLA’s  definition  of  a 
.serious  injury  or  illness  for  a  current 
memher  of  the  U.S.  Arnuul  Forc(;s. 
including  National  Guard  or  Rii.serves, 
to  include  not  only  a  serious  injury  or 
illiKxss  that  was  incurred  hy  the  memher 
in  the  line  of  duty  on  active  duty  hut 
al.so  one  that  “existed  before  the 
htiginning  of  the  member’s  active  duty 
and  was  aggravated  hy  service  in  line  of 
duty  on  active  duty  in  tlie  Armed 
Forceis”  that  may  render  the  nuanher 
medically  unfit  to  p(;rform  the  duti(!s  of 
the  member’s  office,  grade,  rank,  or 
rating.  For  covercul  veterans,  the  term  is 
defined  as  “a  (pialifying  (as  defined  hv 
the  Secretary  of  Labor)  injury  or  illness 
that  was  incurred  hy  the  memher  in  line 
of  duty  on  active  duty  in  the  Armed 
Forces  (or  existed  before  the  beginning 
of  the  memher’s  active  duty  and  was 
aggravated  hy  .s(a  vice  in  line  of  dutv  on 
active  duty  in  the  Armed  Forces)  and 
that  manifested  itself  before  or  alUa-  the 
memher  became  a  veteran.’’ 

2.  Airliiu!  Flight  (irew  Technical 
Amendments 

On  December  21. 2()()5),  the  Fresident 
signed  into  law  the  Airline  h’light  Grew 
Technical  Gorrections  Act  (AFGTGA), 
Fuhlic  Law  111-119.  This  amendment 
to  the  FMLA  establishes  a  special  hours 
of  service  eligibility  provision  for  airline 
flight  crew  employees.  This  amendment 
al.so  permits  the  Secretary  of  Labor  to 
provide  hy  regulation  a  method  of 
calculating  F’MLA  leave  for  airline  flight 
crew  emjdoyees.  Airline  flight  crew 
emjiloyees  continue  to  he  subject  to  the 
FMLA’s  other  eligibility  napiirements. 

The  amendment  provides  that  an 
airline  flight  attendant  or  flight 
crewmember  meets  the  hours  of  s(!rvice 
rerpiirement  if,  during  the  previous  12- 
month  period,  he  or  she  has  work(!(l  or 
been  jiaid  for: 

■  Not  less  than  00  percent  of  the 
igiplicahle  total  monthlv  guarantee  (or 
its  (upiivalent).  and 

D.  Not  le.ss  than  504  hours,  not 
including  personal  commute  time,  or 
time  spent  on  vacation,  medical,  or  sick 
leave. 

Frior  to  this  amendment,  many  flight 
crew  employees  were  not  eligible  for 
FMLA  leave  hecau.se  the  nature  of  the 
airline  industry,  including  regulatory 
limits  on  the  flying  time,  prevented 
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them  from  meeting  the  required  1,2.')() 
hours  of  service  re(]uirement.  Airline 
emj)lovees  other  than  flight  crew 
employees  continue  to  he  subject  to  the 
1,250  hours  of  service  eligibility 
nupiirement  with  iiours  of  service 
determined  according  to  |)rinci])les 
estal)lished  under  the  FI,.SA  for 
compensable  work  time  liours 
worked).  ,See  §  825.1 10. 

li.  Siininuuy  o!  Public  (loninicnis 

1.  Additional  Data 

World  at  Work  and  Airlines  for 
America  {A4A)  provided  additional  data 
about  FMLA  usage  and  administration 
in  their  comments:  the.se  comments 
were  especially  relevant  to  the  data  and 
assumptions  used  in  the  economic 
analysis. 

World  at  Work  provided  a  summary 
of  survev  njsults  from  a  recent 
"Snapshot  Survev”  of  their  members' 
opinions  about  issues  raised  hv  the 
NFRM  as  well  as  an  overview  of  insights 
from  (iarlier  surveys  related  to  more 
general  FMLA  issui's.  World  at  Work 
found  that  85  percent  of  their  members 
have  received  no  retpiests  for  (pialifying 
exigency  leave  and  that  members  must 
focus  most  of  their  time  on 
administration  relat(!d  to  intermittent 
leaves  for  other  I'MLA-qualilying 
rea.sons.  Whih;  th(^  most  recent  results 
presented  in  the  World  at  Work 
comment  are  derived  from  a  fairly  small 
sample  size  (93  nisponses),  thev  jirovide 
usefnl  feedback  on  (pialifying  exigency 
leave  that  is  generally  consistent  with 
the  e.stimates  in  the  NPRM. 

There  were  numerous  general 
comments  on  the  burden  of  tracking 
intermittent  FMLA  leave;  however, 
absent  new  data,  the  Department 
continues  to  rely  on  its  previous  surveys 
as  the  best  available  data  for 
calculations  regarding  intermittent  leave 
usage.  The  Department  notes  that  it  is 
conducting  a  new  siirx  ey  of  employers 
and  employees  to  obtain  current 
representative  data  for  FML.'\  leave 
usage. 

A4A  provided  a  detailed  comment 
including  information  on  trends  of 
usage  of  FMLA -type  leave  in  the  airline 
indu.stry.  In  the  comment.  A4A  noted 
that  on  the  enactment  of  the  AFCTfiA 
all  airlines  implemented  the  new 
eligibility  standard  and  there  have  been 
few  reported  disputes  of  airline  llight 
crew  employee  eligibility.  Additionally, 
airline  experience  implementing  FMLA- 
type  leave  has  shown  that  for  airline 
night  crew  emj)loy(;es.  intermittent 
leave  is  far  more  common  than  block 
leave,  likely  due  to  the  wav  this 
industry  schedules  work  and  ])rovides 
hanks  of  paid  leave  for  many  workers. 


This  commenter  furtluir  stated  that 
when  airline  llight  crew  employees  use 
FMLA  l(!ave.  they  “almost  always 
riupiest  and  are  chargiid  a  minimum  of 
om;  day  u.sage  or  the  hourly  lupovahnit 
of  one  paid  day.”  The  D(!])artment  not(!s 
that  this  Final  Rule  nicognizcis  indu.strv 
})ractic(!  and  establishes  a  hank  of  leave; 
for  (;ligihle  airline  flight  crew  employ(;(;s 
and  a  minimum  increment  of  one  day  of 
leave. 

'The  Department  not(;s  that  the 
(;conomic  analysis  of  leave  taken  hv 
airline  flight  cr(;w  employ(;(;s  as  a  result 
of  the  rule  may  he  an  under(;.stimate, 
hc'cause  such  employees  may  take  more 
short  p(;riods  of  leave  rather  than  fewer 
long  periods  of  leave.  However,  the 
Dejnutment  r(;ceiv(;d  no  data  concerning 
how  h;ave  usage  by  airline  flight  cr(;w 
(;mployees  may  x  ary  from  FMLA  leax'e 
usage  by  non-airline  employees  or  from 
the  assunq)tion  of  FMLA  leave  u.se 
contained  in  the  ])ropo.sed  rule:  that 
airline  llight  cr(;w  employees  take 
approximately  the  .same  numher  of 
FMLA  l(;ave  p(;riods  as  the  r(;st  of  the 
po])idation  ofeligihk;  (;mplove(;s.  77  FR 
89‘)7.  As  a  r(;snlt.  the  costs  driven  hv 
numher  of  l(;aves  (certifications,  notic(;s) 
may  he  underestimated;  however,  it  is 
likely  that  the  und(;restimat(;d  costs  are 
offset  by  an  a.ssociated  over(;stimate  of 
co.sts  driven  hv  l(;ave  length 
(maintenanc(;  of  h(;alth  benefits). 

2.  Regulatory  Familiarization 

Two  commenters,  Aon  Hewitt  and  the 
National  (ioalition  to  Protect  Family 
Leave,  raised  concerns  about  the 
D(;partment’s  estimate  of  tin;  amount  of 
time  r(;(]uir{;d  for  (anplovers  to 
familiarize  themselvcis  with  the  rub;. 
Spi'cifically,  both  comment(;rs  felt  that 
two  hours  was  too  low  and  that  it  is 
unclear  if  this  includes  time  for  the 
employer  to  make  revisions  based  on  its 
review  of  the  ride.  Aon  Hewitt  observed 
that  its  clients  usually  involve  staff  in 
multiple  roles  to  review  and  make 
decisions,  and  that  a  more  appropriate 
estimate  of  the  time  re(]uired  would  he 
20  hours  for  airline  companies  and  15 
hours  for  all  others. 

The  commenters  did  not  jnovide 
justilication  for  why  employers  already 
administering  F’MLA  leaye  should 
recpiire  a  lO-fold  increase  in  the  amount 
of  time  for  r(;gulatory  familiarization. 

The  De])artment  notes  that  this 
rulemaking  builds  upon  changes  made 
in  the  2008  Final  Rule.  Therefon;.  the 
Dejiartment  helieyes  that  coyered 
employers  are  already  familiar  with  the 
releyant  ])royisions  of  the  FMLA  and 
merely  haye  to  ajqily  tho.se  proyisions  to 
additional  groujis  of  workers,  or  with 
slight  modification  for  jiarticular  tyjies 
of  em])loy(;e.s.  The  Final  Rule  is  limited 


in  sco])(;  and  h;ngth.  limiting  the  time 
re(piir(;d  for  familiarization. 

Furthermore,  the  De])artment  helieyiis 
that  most  enqiloyers  will  make  u.se  of 
guidance  and  educational  mat(;rial.s 
from  the  Department,  industry  trade 
groiqis,  franchisers  and  other 
organizations  to  help  them  review  the 
regulations  more  efficiently. 

Accordingly,  the  Department  will  leaye 
the  assunqition  as  is. 

3.  Otluir  Hosts  to  Employers 

Seyeral  indiyidnal  commenters  and 
the  National  llusine.ss  (iroup  on  Health 
raised  concerns  about  the  admini.stratiye 
hurdeu  to  emjiloyers  of  tracking  FMLA 
leay(;.s  and  rescheduling  work.  The 
National  llu.siness  Hroup  on  Health 
noted  “our  members,  many  of  whom  are 
the  human  resources  professionals  who 
administer  FMLA  leave,  consistently 
confirm  that  compliance  with  FMLA 
inyolyes  complex  and  costly  jnocesses.” 
An  indiyidnal,  identifying  himself  as  an 
emjiloyment  law  attorney  and  human 
resources  jirofessional,  agreed  with 
business  concerns  about  the  time- 
consuming  task  of  admini.stering  FMLA 
l(;aye.  hut  akso  noted  that  there  are 
creatiye  ajiiiroaches  ayailahle  to  lessen 
this  burden. 

The.se  commenters  did  not  provide 
any  additional  data  or  oh.servations  on 
which  to  base  any  revisions  to  the 
analysis.  Based  on  the  suryey  results 
pre.sented  by  World  at  Work,  in  2005 
respondents  indicated  that  proci;.ssing  a 
reipiest  for  T'MLA  leave  nicpiires  30 
minutiis  to  two  hours  of  time,  which  is 
consistent  with  the  time  e.stimates  used 
in  the  economic  analysis. 

4.  Hosts  to  Employees 

One  commenter  di.scussed  the  burden 
of  certification  costs  to  emplove(;.s, 
noting  that  for  workers  with  multijde 
.serious  conditions  the  cost  of  obtaining 
certifications  (and  rec(;rtifications) 
could  become  quite  expensive.  This 
commenter  noted  that  he  ty]hcally  ]jays 
.S25  to  .$55  pi;r  certification  to  the  health 
care  inovider.  depending  on  specialty. 

This  range  of  co.sts  per  certification  is 
consistent  with  the  cost  the  Department 
cites  in  the  economic  analysis.  The 
Department  has  projio.sed  only  minor 
revisions  to  the  certifications  to  reflect 
the  statutory  amendments  under  the 
FMLA  hut  (incourages  enqiloyers  to 
work  with  enqiloyeiis  with  multiple 
conditions  to  reduce  cost. 

H.  Sunuiuirv  of  Inijnicts^' 

The  De|iartment  projects  that  the 
average  annualized  cost  of  the  rule  will 

‘■On  (Xii'tain  provision.s.  tlio  Di!|)artiiii!nt  providos 
a  ran"(!  ol  oslimatos.  Wliiao  tin;  ran{>(!S  proviilo  a 

CaiitiiiiMul 
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1)(!  somewhat  less  tlian  ,S43  million  per 
year  over  10  years.  The  rule  is  expected 
to  cost  ,$.5.3.9  million  in  the  first  year, 
and  $41.3  million  per  year  in 
snhsetiuent  years.  Tin;  amendment  to 
(!xt(!nd  FMLA  i)rovisions  to  airline  High! 
cnnv  employe(!s  accounts  for  0.7  })ercent 


of  first  year  costs  and  0.5)  percent  in 
sut)se(|iient  years,  while  (pialifying 
exigency  and  military  caregiver  leave 
account  for  75.9  percent  of  first  year 
costs  and  95). 1  percent  of  costs  in 
snhs(!(|ii(!nt  years.  Kegidatorv 
familiarization  costs  account  for  23.4 


])ercent  of  first  year  costs.  The  costs 
related  to  the  provision  of  health 
benefits  account  for  the  large.st  share  of 
costs,  about  44.0  j)ercent  of  costs  in  the 
first  year  of  the  rule,  and  57.5  |)ercent 
of  costs  each  in  each  of  tin;  folh)wing 
V(!ars. 


Table  1— Summary  of  Impact  of  Changes  to  FMLA  a 


Year  1 
($1,000) 

Year  2 
($1,000) 

Annualized  ($1,000)*’ 

Component 

Real  discount 
rate  3% 

Real  discount 
rate  7% 

Total  . 

$53.9 

$41.3 

$42.8 

$43.0 

Cost  of  Each  Amendment 

Any  FMLA  regulatory  revision  . 

12.6 

0 

1.4 

1.7 

Flight  Crew  Technical  Amendment  . 

0.4 

0.4 

0.4 

0.4 

FY  2010  NDAA  . 

41.0 

41.0 

41.0 

41.0 

NDAA  Subtotal  Qualifying  Exigency  . 

25.8 

25.8 

25.8 

25.8 

NDAA  Subtotal  Military  Caregiver . 

15.1 

15.1 

15.1 

15.1 

Cost  of  Each  Requirement 

Regulatory  Familiarization  . 

12.6 

0 

1.4 

1.7 

Employer  Notices  . 

17.1 

17.1 

17.1 

17.1 

Certifications  . 

0.4 

0.4 

0.4 

0.4 

Health  Benefits  . 

23.8 

23.8 

23.8 

23.8 

®  Columns  may  not  sum  due  to  rounding. 
Costs  are  annualized  over  10  years. 


D.  IndustiY  Profihi 

rhe  first  ste])  in  the  analvsis  is  to 
estimate  the  number  of  firms, 
listahlishments  and  em|)lovees  in  the 
])uhlic  and  private  sectors  that  will  be 
imjjacted  by  the  changes.  The 
D(!])artment  estimates  that  there  are  a 
total  of  7.5)  million  firms  and 
government  agencies  with  10.0  million 
establishments  in  the  These 
entities  emplov  133.4  million  workers 
with  an  annual  payroll  of  $5.5)  trillion.** 


Estimated  annual  revenu(;s  erpial  $33.2 
trillion  and  estimated  net  income  is  $1.1 
trillion.*' 

After  identifying  and  excluding  from 
the  analvsis  those  businesses  that  are 
not  covered  by  the  FMLA.  the 
Department  estimates  that  there  are 
381,000  covenul  firms  and  government 
agencies  with  1.2  million 
e.stahlishments.  These  firms  em])loy 
5)1.1  million  workers  that  will 
potentially  he  im|)act(!d  by  the  Final 
Rule  chang(;s.  These  employers  have  an 


annual  i)ayroll  of  $5.0  trillion,  estimated 
annual  revenues  of  $23.7  trillion,  and 
estimated  net  income  of  $1.03  trillion. 

Table  2  ])resents  the  estimated  number 
of  e.stahlishments.  firms,  employment, 
annual  wages,  revenue,  and  net  income 
for  all  employers:  Table  3  pre.sents  the 
same  information  for  covered 
employers.  The  following  subsection 
d(;scril)es  in  detail  the  methods  and  data 
sources  u.sed  to  develoj)  the  industry 
profile. 


Table  2—2008  Industry  Profile:  All  Private  and  Public  Sector  Employers 


NAICS 

Industry 

Number  of 
firms 
(1,000) 

Number  of 
establishments 
(1,000) 

Employment 

(1.000) 

Annual  payroll 
($  bil.) 

Estimated 
revenues 
($  bil.) 

Estimated  net 
income 
($  bil.) 

11  . 

Agriculture,  Forestry, 
Fishing  &  Hunting. 

86 

93 

1,084 

$30 

$192 

$2.4 

Ilf  . 

Farms  . 

2.208 

2,205 

843 

0.02 

284 

a 

21  . 

Mining  . 

21 

30 

729 

62 

265 

23.8 

22  . 

Utilities  . 

7 

16 

561 

47 

589 

28.5 

23  . 

Construction  . 

686 

789 

6,692 

348 

1,764 

13.1 

31-33  . 

Manufacturing  . 

285 

347 

12,992 

727 

5,042 

220.0 

42  . 

Wholesale  T rade . 

341 

588 

5,901 

366 

5,217 

34.9 

44^5  . 

Retail  T rade  . 

638 

1,019 

15,737 

4,006 

5,603 

94.0 

48-49  . 

Transportation  and 
Warehousing*’. 

154 

208 

4,981 

183 

920 

14.5 

51  . 

Information  . 

73 

136 

2,970 

210 

830 

46.7 

suinniiiry  oi  inloniKition.  IIk;  ini(l))()int  ol  tlio  ran>>i! 
is  i'(!|)ri!si!nl(!(l. 

'  Numl)(M'  ol  firms  and  (istalilislimonls  indudos 
privalo  induslrv.  lanns.  and  govornnuinls. 

"l  lu!  noparinumt's  analvsis  is  liasod  on:  U.SDA 
2007  Consus  ol  Af>ri(:iilliiro.  available  at:  http:// 
n\v\v.(i<’(:(:nsiis.iisrln.<ii)v/Piihlit:(iti()ns/2(>()7/ 
inilvx.dsp:  2007  Annual  .Snrvov  of  .Stale  and  Local 
CoverninenI  lanplovmenl  and  I’avroll.  availaliie  at: 


http://\\'\vn  .census. liov/fiovs/dstinidtc/:  and 
Uniiublished  .Special  I’abulalions  |)idduced  by  Ibe 
liiireau  of  l.abor  .Statistics.  Quarterly  ('.ensus  ol 
lanploymenl  and  Wa^es  (QCIAV)  I’rofirain.  For  more 
inibrmalion  on  Ibe  QCfAV  program,  please  .see  Ibe 
Web  site:  http:/ /www.hls.gdv/ccw/ . 

'' I'istimated  net  income  does  not  include  net 
income  tor  farms.  The  Department's  analysis  is 
based  on:  U.S.  Census  liureau.  .Statistics  of  II..S. 


Dusine.sses.  "Number  of  Firms.  .Number  of 
I'istablislunenis.  limplovment.  .\nnual  I’avroll.  and 
Recei|)ts  bv  FmplovmenI  .Size  of  Ibe  linlerprise  for 
Ibe  United  .Stales.  All  Industrie.s — 2002": 
Un|)ublisbed  .Special  Talnilations.  BI..S:  and.  IK.S. 
2007  .Statistics  of  Income.  Kelurns  of  Active 
Corporations.  Table  .5 — .Selected  Balance  .Sheet. 
Income  .Slalemenl.  and  Tax  Items,  bv  sector,  bv  .Size 
of  Business  Receipts. 
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Table  2—2008  Industry  Profile;  All  Private  and  Public  Sector  Employers— Continued 


NAICS 

Industry 

Number  of 
firms 
(1,000) 

Number  of 
establishments 
(1,000) 

Employment 

(1,000) 

Annual  payroll 
($  bil.) 

Estimated 
revenues 
($  bil.) 

Estimated  net 
income 
(S  bil.) 

52  . 

Finance  and  Insur¬ 
ance. 

234 

459 

5,824 

492 

2,590 

114.9 

53  . 

Real  Estate  and  Rent¬ 
al  and  Leasing. 

243 

342 

2,085 

91 

439 

14.6 

54  . 

Professional,  Scientific 
&  Technical  Serv. 

695 

933 

7,876 

578 

1,476 

18.5 

55  . 

Management  of  Com¬ 
panies  &  Enter¬ 
prises. 

35 

48 

1,896 

179 

466 

57.0 

56  . 

Admin,  Support, 

Waste  Mgmt  & 

Remed  Serv. 

315 

432 

7,705 

255 

649 

4.0 

61  . 

Education  Services— 
Total. 

68 

85 

2,502 

97 

269 

4.7 

61a . 

Education  Sen/ices — 
all  others. 

51 

65 

1,624 

73 

185 

3.8 

61e . 

Education  Services — 
Elementary  and 
Secondary. 

19 

20 

878 

24 

83 

1.0 

62  . 

Health  Care  and  So¬ 
cial  Assistance. 

594 

748 

15,911 

655 

1,750 

14.4 

71  . 

Arts,  Entertainment, 
and  Recreation. 

99 

116 

1,816 

62 

194 

3.0 

72  . 

Accommodation  and 
Food  Services. 

447 

592 

11,218 

189 

560 

4.2 

81&95  . 

Other  Services  &  Aux¬ 
iliaries. 

455 

1,112 

4,466 

128 

544 

3.3 

99  . 

Unclassified . 

101 

140 

190 

7 

30 

0.8 

All  industries  . 

7,786 

10,438 

1 13,978 

5,108 

29,672 

717.3 

Government  . 

90 

180 

19,386 

770 

3,537 

401.3 

Public  and  Private  Sector  Total  . 

7,876 

10,618 

133,364 

5,878 

33,209 

1,118.6 

Sources.  BLS  Unpublished  special  tabulations;  2007  Annual  Survey  of  State  and  Local  Government  Employment  and  Payroll;  2007  Census  of 
Government  Finance;  Census  of  Agriculture;  IRS  2001  Statistics  of  Income. 

■'*  Net  income  for  farms  is  not  available. 

NAICS  code  48-49  includes  the  Postal  Service  (Source;  www.usps.com,  and  USPS  Annual  Report  2008);  postal  service  employees  are  cov¬ 
ered  by  the  final  rulemaking  while  most  other  Federal  employees  are  covered  under  FMLA  regulations  administered  by  the  Office  of  Personnel 
Management. 

Table  3—2008  Industry  Profile:  Covered  Employers 


NAICS 

Industry 

Number  of 
firms 
(1,000) 

Number  of 
establishments 
(1,000) 

Employment 

(1,000) 

Annual  payroll 
($  bil.) 

Estimated 
revenues 
($  bil.) 

Estimated  net 
income 
(S  bil.) 

11  . 

Agriculture,  Forestry, 
Fishing  &  Hunting. 

2.0 

4.9 

538 

$9 

$90 

$1.3 

Ilf  . 

Farms  . 

a 

a 

a 

a 

a 

a 

21  . 

Mining  . 

1.6 

5.4 

534 

54 

214 

22.1 

22  . 

Utilities . 

0.9 

6.4 

473 

48 

504 

26.1 

23  . 

Construction  . 

19.0 

25.9 

2,651 

181 

787 

7.0 

31-33  . 

Manufacturing  . 

34.9 

63.9 

10,272 

638 

4,435 

211.7 

42  . 

Wholesale  T rade  . 

21.3 

78.0 

3,057 

291 

2,863 

21.1 

44-45  . 

Retail  Trade  . 

22.3 

215.7 

10,146 

338 

3,998 

84.8 

48-49  . 

Transportation  and 
Warehousing'*. 

8.8 

32.7 

3,908 

216 

716 

12.8 

51  . 

Information  . 

5.0 

38.8 

2,323 

205 

693 

42.9 

52  . 

Finance  and  Insurance 

9.3 

115.4 

478 

2,195 

104.3 

53  . 

Real  Estate  and  Rental 
and  Leasing. 

5.2 

37.5 

842 

62 

163 

8.4 

54  . 

Professional,  Scientific 
&  Technical  Serv. 

17.4 

59.8 

4,020 

408 

789 

13.7 

55  . 

Management  of  Com¬ 
panies  &  Enterprises. 

24.3 

22.2 

1,650 

188 

334 

40.9 

56  . 

Admin,  Support,  Waste 
Mgmt  &  Remed  Serv. 

20.0 

52.8 

5,416 

218 

389 

2.8 
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Table  3—2008  Industry  Profile:  Covered  Employers— Continued 


NAICS 

Industry 

Number  of 
firms 

Number  of 
establishments 

Employment 

(1,000) 

Annual  payroll 
($  bil.) 

Estimated 

revenues 

Estimated  net 
income 

(1,000) 

(1,000) 

($  bil.) 

($  bil.) 

61  . 

Education  Services — 

Total. 

61a  . 

Education  Services — 

3.3 

7.6 

1,329 

67 

158 

3.5 

all  others. 

61e  . 

Education  Services — 

18.6 

20.0 

878 

24 

83 

1.0 

Elementary  and  Sec¬ 
ondary. 

62  . 

Health  Care  and  Social 

34.3 

114.7 

1 1 ,364 

524 

1,202 

12.7 

Assistance. 

71  . 

Arts,  Entertainment, 

5.8 

10.3 

1,135 

39 

116 

2.1 

and  Recreation. 

72  . 

Accommodation  and 

27.6 

105.2 

5,956 

150 

285 

3.0 

Food  Services. 

81&95  . 

Other  Services  &  Auxil- 

9.5 

51.0 

1,260 

59 

171 

1.7 

iaries. 

99  . 

Unclassified  . 

0.0 

0.0 

1 

0 

0 

0.0 

All  industries . 

291.2 

1,068.2 

71,761 

4,199 

20, 187 

623.7 

Government  . 

89.5 

180.0 

19,386 

770 

3,537 

401.3 

Total  .. 

380.7 

1,248.1 

91,147 

4,969 

23,723 

1 ,025.0 

Sources:  BLS  Unpublished  special  tabulations;  2007  Annual  Survey  of  State  and  Local  Government  Employment  and  Payroll;  2007  Census  of 
Government  Finance;  Census  of  Agriculture;  IRS  2001  Statistics  of  Income. 

a  Based  on  the  2007  Census  of  Agriculture,  about  2%  of  all  farms  have  more  than  10  hired  employees,  suggesting  that  the  number  of  covered 
farms  is  likely  very  close  to  zero.  Due  to  the  seasonal  nature  of  farm  employment,  it  is  similarly  likely  that  few  employees  would  be  eligible  for 
FMLA  leave  even  if  the  farm  were  covered. 

NAICS  code  48-49  includes  the  Postal  Service  (Source:  www.usps.com,  and  USPS  Annual  Report  2008);  postal  service  employees  are  cov¬ 
ered  by  the  final  rulemaking  while  most  other  Federal  employees  are  covered  under  FMLA  regulations  administered  by  the  Office  of  Personnel 
Management. 


1.  Methods  and  Data  Sources 

The  analysis  draws  on  the  methods 
userl  in  the  2008  Final  Rule  to  estimate 
a  jjrofile  of  employers  and  employees 
who  will  he  impacted  hy  the  Final  Rule. 
The  foundation  lor  the  profile  is  a 
special  tabulation  of  data  produced  by 
the  Bureau  of  Labor  Statistics  (BLS) 
Quarterly  Census  of  Employment  and 
Wages  (QCEW)  l^rogram.  The  tabulation 
describes  the  distribution  of 
estahlishments  and  employment  by 
major  industry  division  (two-digit 
NAICS  level)  acro.ss  nine  employment 
size  categories.  As  exjdained  more  fully 
below,  the  analysis  is  ba.sed  on 
establishment-level  data  because 
emj)lover  coverage  and  employee 
eligibility  for  the  Final  Rule  is 
determined,  in  ])art,  by  (i.stahlishment 
size. 

The  number  of  estahlishments  and 
emplovment  for  each  two-digit  industrv. 
as  (hifined  by  the  North  American 
IndiKstrv  Cla.ssification  System  (NAKTS), 
by  employment  size  class,  were 
obtained  directly  from  BL,S  Quarterly 
Census  of  Employment  aiul  Wages 
Business  Emijloyment  Dynamics 
(QCEW).'"  The  number  of  farms  was 
obtained  from  the  IJ.S.  D(!|)artment  of 
Agriculture  2007  Census  of  Agriculture. 
The  number  of  governments  and 
numher  of  government  workers  was 
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obtained  from  the  U.S.  Census  of 
Covernments. 

The  numlxM'  of  firms  was  determined 
by  distributing  the  BLS  QCEW  total 
numher  of  firms  at  the  two-digit 
industrv  level  to  each  size  class  using 
the  proportion  of  firms  in  each  .size  class 
calculated  from  the  Statistics  of  U.S. 
Busine.sses  2000.  The  Department  used 
a  similar  a))])roach  to  determine  the 
annual  j)ayroll  within  each  indu.strv. 

The  total  annual  payroll  at  the  two-digit 
industry  level  was  distributed  to  each  of 
the  emjjloyment  size  classes  using  the 
proportion  of  ])ayroll  in  each  size  class 
calculated  from  the  Statistics  of  U.S. 
Businesses  2000."  Annual  wages  for 
government  entities  were  obtained  from 
the  U.S.  (iensus  of  Covernments. 

In  order  to  determine  e.stimated  2008 
riivenues  for  (;ach  industry  and 
employment  size  cla.ss,  the  Department 
calculated  the  receipts  per  emi)loyee  in 
each  size  class  from  the  2007  Statistics 
of  U.S.  Busine.ss  by  aggregating  the  2007 
size  clas.ses  to  match  BLS  size  clas.ses, 
then  dividing  total  recei])ts  by  the 
numh(!r  of  employees  in  each  size  class. 


' '  .Statistics  of  II. .S.  Musiiicsscs.  2(l(l()  Icaturcs  a 
raii^c  ()l  size  classes;  in  seme  cases  tli(!.se  size; 
classes  were  aggregated  to  match  the  siz(!  classes 
available  in  the  HI.S  Qiiarterlv  Census  (d 
Ivmpleyment  and  Wages  Uusiness  Minpleynumt 
Dvnamics  data  set. 

'-201)7  Annual  Survey  of  .State  and  Local 
(iovernmeni  Em|)loyment  and  I’ayroll.  available  at: 
hlll)://ni\w.cf!nsus.o()\/oovs/(!stimaln/. 


Then,  the  Department  estim;ited  the  BLS 
worker  out])ut  index  and  producer  price 
index  for  each  two-digit  .sector  as  a 
weighted  average  of  industries 
comj)t)sing  that  sector.  For  .sectors 
where  no  indices  were  available,  the 
Department  used  the  median  value  from 
those  sectors  with  indices.  Finallv,  to 
obtain  an  e.stimate  of  2008  revenues,  the 
Department  multi])lied  receipts  per 
employee  in  each  size  class  by  the  2008 
numher  of  employees  in  each  size  class, 
the  worker  outjuit  index  and  the 
producer  price  index.  Government 
revenues  were  directly  obtained  from 
the  2007  Census  of  Governmeut 
Finance.' * 

To  determine  estimated  2008  net 
income  for  each  industry  and 
employment  class  size,  the  Department 
calculated  the  average  revenues  j)er  firm 
in  each  size  cla.ss  and  calculated  the 
ratio  of  net  income  to  total  receipts 
using  the  2007  IRS  Statistics  of 
Income.'"*  The  e.stimated  average 
revenue  per  firm  in  each  size  class  was 
used  to  .select  an  appro])riate  “size  of 
business  receijits"  category  from 


' '  U..S.  Census  liunsiu  2007  C(msus  nl 
Cnvermuenl  l•'iu;nu:e.  uvailahle  at:  http:// 
iiniv.c(rnsiis."()v/<‘ovs/r!ilinuit(V 
indr.s.hImIUsluIr  local. 

lnl(M'nai  Kin  onue  SiTvice.  2007  .Stalisties  of 
Income.  Returns  of  Active  Corporations.  Table  ?> — 
.Selected  Halanc.e  Sheet.  Inc:ume  Statement,  and  Tax 
Items,  hv  .Sector,  hv  .Size  of  Husiness  K(!ceipts. 
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Statistics  of  Income  for  a  size  class  in  a 
j)articnlar  industry  and  to  gemiiate  the 
ratio  of  net  income  to  total  receij)ts  for 
that  category.  The  2007  ratio  of  net 
income  to  total  receij)ts  was  multiplied 
hy  the  estimated  200H  revenues  in  each 
size  class  to  calculate  the  estimated 
200H  net  income.  (Government  net 
income  was  estimat(!d  hy  suhtracting 
exj)enditures  from  nivenues. 

2.  (Govered  Rinploycns 

The  FMLA  applies  to  any  muplover  in 
the  private  .sector  engaged  in  commerce 
or  in  an  industry  affecting  commerce 
who  employed  .'iO  or  more  emplovees 
each  working  day  during  at  least  20 
weeks  in  the  current  or  |)receding 
calendar  year;  and  all  piihlic  ageiun'es 
and  local  education  agencies.  Mo.st 
Federal  employees  an;  covercul  hv  Title 
II  of  the  FMLA  which  is  administcjnid 
hv  the  Office  of  Personnel  Management 
(OPM). 

First,  the  Department  drojjped  from 
the  profile  all  estahlishments  in 
employment  size  clas.ses  of  less  than  .'iO 
emj)lovees  (/.e..  0 — 49  emplovees) 
exc(!pt  for  those  in  elementarv  and 
secondary  education.  For  the  purpose  of 
this  analysis,  all  Federal  government 
emj)lov(!rs  an;  a.ssumed  to  ht;  covered  hv 
FMLA  rcigulations  as  administ(;r(!d  hv 
the  OPM  and,  therefore,  not  subject  to 
the.s(!  nn  isions;  state  and  local 
government  emj)loyees.  as  well  as  U.S. 
Postal  Sc'rvice  emplovees,  are  covered 
hy  this  final  ndemaking  and  are 
included  in  the  prolih;  of  covered 
workers.  Additionally,  based  on 
estimates  from  the  2007  (Gensus  of 
Agriculture,  it  is  likely  that  very  few 
farms  (!m])loy  more  than  .'jO  emplovees. 
and  among  those  that  do.  v(;ry  fcw  of 
their  employees  an;  eligible  for  FMLA  as 
the  seasonal  nature  of  the  work  limits 
the  total  numher  of  hours  emplovees 
work  each  year.  As  a  result,  this  analvsis 
assuuKJS  that  no  farm  emplovers  are 


covered  hy  FMLA."*  .See  Table  3  for  a 
summary  of  covered  emplovcirs. 

Additionally,  the  Department  us(;d 
Statistics  of  U.S.  llusiness,  2()()()  at  the 
six-digit  NAKGS  level  to  ichmtify  llie 
l)roportion  of  (!m])loy(;rs  in  NAKGS  til 
“I’Gducation  Services”  who  are 
categorized  as  “I'GkMnentarv  and 
S(!condary  Hducation."  This  pro|)ortion 
was  u.sed  to  calculate;  the  numher  of 
em|)loyer.s  in  each  size  e;la.ss  in  NAKGS 
til  that  an;  considered  local  education 
agencies,  and,  therefore,  (■ov(;red  hv 
FMLA  regardh;ss  of  size.  These 
emjjloyers  w(;n;  suhtracte;d  from  the; 
hroaeler  category  of  education  servic(;.s, 
and  treated  s(;|)arately  hy  the  analysis; 
the  remaining  emjjloyers  in  (;du(.ation 
services  with  fewer  than  .SO  em])love(;.s 
were  dro])ped  from  the  ])rofih;. 

Next,  in  the  absence  of  reliable  data 
on  the  geographic  proximity  of 
establishments  owned  hy  the  same  firm, 
and  employment  at  those 
(;.stahli.shment.s,  the  D(;partment 
calculated  an  adjustment  factor  to 
account  for  establishments  with  fewer 
than  .SO  (;mplove(;.s  at  a  worksite;  own{;d 
hy  a  firm  with  more;  than  .SO  emplove(;s 
within  7S  miles.  This  is  nec(;,ssarv  to 
avoid  underestimating  the  munl){;r  of 
covered  (;mployer.s  and  eligible 
employees  affect(;d  hy  the  lunal  Rub;. 

The  D(;partm(;nt  calculated  this 
adjustment  factor  as  the  midpoint  of  a 
range;  ele;fine;el  hy  a.ssumptie)ns 
e;e)ne;e;rning  the  preeximity  e)f 
estahlishments  emj)le)ying  fe;we;r  than  SO 
we)rke;r.s  eewneel  hy  the  same;  e:e)mj)auy. 
Te)  elefine;  eine;  e;nel  e)f  this  range,  the; 
De;partme;nt  take;.s  emplewmeail  in 
e,stahli.shme;nt.s  with  meere  than  SO 
emplewees  aceioreling  to  the  U.S.  Ce)untv 
Business  Patterns  of  2007.'^  This 
e;.s.sentially  assumes  that  no 
e;,stahli.shments  with  fewer  than  SO 
workers  anel  e)wne;el  hy  the  same 
eiompany  are  le)e:ated  within  7S  miles  eif 
e;ae;h  e)the;r.  anel  therefore  exe:luele;.s  all 


e;mple)ye;e;.s  in  sue:h  estahli.shments  fre)m 
the  e;ale:idatie)n.  The;  e)the;r  enel  e)f  this 
range;  is  ele;fine;el  by  taking  all 
e;m])le)yme;nt  in  firms  with  gre;ate;r  than 
SO  e;mple)ye;e;s  ae;e;e)reling  te;  the;  Stati.stie:s 
e)f  U.S.  Bu.sine;s.se;,s  2007  small 
e;m])le)yme;nt  size;  e;la.s.se;.s."'  'Lhis 
a.ssume;.s  that  all  e;stal)li.shme;nts  with 
fe;we;r  than  SO  we)rke;r.s  e)wne;el  hy  the; 
same;  e:e)mi)any  are;  le)e:ate;el  within  7S 
miles  e)f  e;ae:h  e)the;r  anel  ine;luele;.s  all 
such  empleevees  in  the;  e:ale;ulatie)n.  The; 
aeljustment  fae:te)r  is  the;  miel])e)int  e)f  this 
range,  that  isthe;  De;j)artme;nt  e:aleadateel 
SO  pe;re;ent  e)f  the;  eliffe;re;ne;e  between  the; 
highe;r  anel  le)we;r  numher  of  employe;es 
fe)  estimate  the;  numhe;r  of  worke;rs  at 
ce)ve;reel  worksites  eef  less  than  SO 
e;mple)ye;e;.s  in  2007.  This  estimate  was 
then  e;alculateel  as  a  j)e;re:ent  e)f  total 
employment  in  e;ae:h  inelu.stry,  anel  that 
pe;re:ent  multiplieel  hy  the  total 
em])le)yment  in  eae:h  inelu.stry  in  2008  te; 
e;stimate  the  numher  eef  workers  at 
ce)ve;re;el  weerksites  e)f  le.ss  than  SO 
e;m|)le)ye;e;.s  in  2008.  The  De;parlme;nt  eliel 
ne)t  atteanpt  te)  elistrihute  these  weerkers 
te)  size  edasseas.  This  ap])re)ae:h  was 
re;pe;ate;el  te)  e;stimate  the;  numhe;r  e)f 
e;.stal)lishme;nf.s  anel  annual  pavre)ll  for 
this  e:ate;ge)ry."’  The;  numbers  pre;,se;nteel 
in  Table  3  are;  the  De;j)artme;nt’s  best 
e;stimate;s  ha.se;ei  e)n  this  me;the)ele)le)gy. 

H.  FMLA  Lcdva  Frofiln 

This  se;e;tie)n  ele;.se:rihes  he)w.  in  light  e)f 
the  reeient  ame;nehnent.s,  the;  Department 
e;stimate;el  the;  numher  e)f  e:e)vere;el, 
e;ligil)le  weerkers  who  may  he  in  a 
peesition  te)  lake;  epialifying  e;xigene:v  e)r 
military  e:are;giver  le;ave  anel  the  numher 
e)f  le;aves  they  may  lake,  anel  the  numher 
e)f  ce)ve;reel  eligible  airline  flight  e:rew 
emj)loyee.s  wlu)  may  take  FMLA  leave; 
anel  the  numher  e)f  le;ave.s  they  may  take. 
'Fable;  4  provieles  a  summary  of  the 
e;.stimated  leaves,  a  eli.scu.s.sie)n  e)f  the 
me;the)de)le)gy  u.seel  to  proeluce  these; 
e;stimates  follows. 


Table  4— Summary  of  Leaves  Taken  as  a  Result  of  the  Final  Rule 


Leave  taker 

Covered  serv¬ 
ice-members 
and  veterans 

Number 
eligible  for 
leave 

Number  who 
will  take  FMLA 
leave 

Number  of 
leaves 
(1,000) 

Days  of  leave 
(1,000) 

Hours  of  leave 
(mil.) 

Flight  Crew® . 

90  560 

5  Qsn 

8  9 

Pilots  . 

41  470 

2  n7n 

3  1 

Flight  Attendants  . 

49,090 

5  8 

NDAA  201 . 

218,130 

219,908 

37,896 

758 

1,311 

10.5 

Qualifying  Exigency  . 

197,000 

193,000 

30,900 

401 

926 

7.4 

''•2(H)7  (liuisiis  (it(;o\'(Tiiiii<!nl 

(111  IIk!  2Wi7  (;(tnsus  (it  .Xfiriinilliin!.  iiliiiul 
2%  (it  ill)  liiriiis  hii\(!  iiKiKi  tiiiin  U)  liiritd  (;in|il(iy(!(!.s. 
Nii'y’dslin}'  tliiit  lli(!  iiuinli(!r  (it  cdvcriid  tiiriiis  is 
likidy  V(!ry  cldsd  Id  zdni.  Dud  Ui  llid  sdnsdiiid  niitiii'd 
(ittiinn  ciiipIdviiKinl.  it  is  similiirly  likidy  Ihiil  tdw 


(!in|il(iy(!(!s  wdiild  lid  (didilili;  t(ir  Idiivd  dvdii 

itilid  liinn  wdi'd  ciiviirdd. 

I  I..S.  Cduiily  ISiisiiKiss  1‘iilldiiis  (it  2007. 
iiVciiliilild  ill  UttpJ/wmv. census. ffiv/ocon/chp/ 
(lt)\vnl(m(l/(l7_(l(il(i/indox.hlm. 

"'.Stiilislids  (it  IJ..S.  Hiisin(;.ss(;s.  iiviiilalild  at: 
hllp://\\\\w.c(msiis.gov/t;i:on/sush/. 


'■'  this  is  till!  sanid  aiipniacii  iisdd  in  Ihd  2e)07 
■'I’ndiminarv  Analysis  (il  Ihd  hnpacis  (it  I’l'dspdclivd 
Rdx  isidii  Id  Ihd  Kdi^iilalidii  linpldiiidnlin^  Ihd  I'MI.A 
(it  l<)0:i  al  20  CI  K  H2.T'  (hiirdatldr,  '  Ihd  2007 
I’RIA").  (iON.SAO  Rdsdarch  (idi  pdialidn.  Ddcomlidr 
7.  2007.  pp.  (i-H. 
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Table  4— Summary  of  Leaves  Taken  as  a  Result  of  the  Final  Rule— Continued 


Leave  taker 

Covered  serv¬ 
ice-members 
and  veterans 

Number 
eligible  for 
leave 

Number  who 
will  take  FMLA 
leave 

Number  of 
leaves 
(1,000) 

Days  of  leave 
(1,000) 

Hours  of  leave 
(mil.) 

Military  Caregiver  . 

21,130 

26,908 

6,966 

357 

385 

3.1 

''Number  eligible  for  leave  represents  only  those  flight  crew  employees  not  currently  covered  by  an  FMLA-type  provision  under  a  CBA;  thus, 
the  number  of  leaves  equals  new  leaves  as  a  result  of  this  rule.  The  Department  did  not  estimate  the  number  of  hours  of  leave  for  flight  crew 
employees  because  the  rule  establishes  a  bank  of  days  of  leave,  to  be  used  in  full  day  increments. 

‘’Number  of  days  and  hours  of  leave  estimated  based  on  leave  profiles,  see  discussion  for  more  detail. 


1.  Militarv  luiinilv  Leave  Under  the 
FMI.A 

The  clianges  to  llie  military  family 
leave  provisions  of  the  FMLA  impact  a 
variety  of  employees  ami  em])lovers 
across  the  economy.  While  these 
changes  do  not  alter  the  conditions  for 
emj)loyer  coverage  or  employee 
eligil)ility  under  the  FMLA,  they  do 
change  the  circum.stances  under  which 
eligible  employees  who  are  family 
members  of  co\'ered  servicememhers 
(jiialify  for  FMLA  leave  and,  as  a  result, 
will  affect  the  number  and  frecpiency  of 
FMLA  leaves  taken  for  those  rea.sons. 

In  order  to  estimate  the  number  of 
individuals  wbo  may  take  leave  inulm' 
tbe  (jualifying  exigency  or  militarv 
caregiver  provisions  as  a  resnlt  of  the 
changes,  the  Dejiartment  estimated  the 
number  of  servicemembers  or  veterans 
covered  by  the  amendments,  completed 
an  age  profile  of  those  individuals  and 
estimated  the  numher  of  eligible  family 
members  or  potential  caregivers  likidv 
to  be  associated  with  each  age  range. 
This  method  is  described  in  full  detail 
in  A|)])endix  A. 

a.  Qualifying  Exigency 

The  FY  2010  NDAA  amendments  to 
the  FMLA  j)rovide  that  an  eligible 
employee  may  take  FMLA  leave  for  any 
qualifying  exigency  arising  out  of  tbe 
fact  that  the  employee’s  spou.se.  son, 
daughter,  or  parent  is  on  (or  has  been 


notified  of  an  im|)ending  call  to) 
covenul  active  duty  in  tbe  Armed 
Forces.  For  mend)ers  of  a  regular 
comj)oueut  of  the  Armed  Forces,  this 
means  duty  during  deployment  to  a 
foreign  country.  For  members  of  the 
II. S.  National  Guard  and  Reserves,  it 
means  duty  during  deployment  to  a 
foreign  country  under  a  call  or  order  to 
active  duty  under  a  j)rovi.sion  of  law 
referred  to  in  section  l()l(a)(13)(B)  of 
title  10,  United  States  Gode. 

To  determine  the  number  of  eligible 
employees  who  may  take  P’MLA  leave  as 
a  resnlt  of  this  amendment,  the 
Department  first  estimated  the  numher 
of  .servicememl)ers  on  covered  active 
duty  and  the  number  of  family  nujinbers 
wbo  may  b(!  eligible  and  emploved  at  a 
covered  em])loverand  then  subtracted 
those  servic(!memhers  and  familv 
memb(;rs  already  mititled  to  take 
(jualifying  (ixigency  l(!ave  ju  ior  to  the 
l‘'Y  2010  NDAA  amendments.  Glear. 
consi.stent  data  on  the  number  of 
militarv  ])(!rsomu!l  de|)loyed  in  any 
given  year  are  difficult  to  find;  many 
sources,  for  exaiujile,  do  not  achujuately 
distingnisb  military  juirsonnel  d(!|)loved 
ox'erseas  from  those  stationed  overseas. 
F’or  (^xam))le,  the  U.S.  Dej)artment  of 
Defense  jjublishes  an  annual  rejuut 
j)rofiling  the  militarv  community 
including  the  di.stribution  of  geograjjhic 
location  of  active  dutv  members,  but 
without  any  designation  of  de|)loyed 


versus  stationed  status. In  addition, 
estimates  might  vary  significantlv 
dejxmding  on  sourcris  utilized.-' 
Furthermore,  when  dej)lovments  do 
occur,  a  Gongressioual  Res(!arch  Service 
re|)ort  show(;d  that  (estimates  of 
|)er.sonnel  involved  might  vary 
significantly  dejjending  on  definition 
and  source.  Thus,  (istimates  of  “lujots  on 
the  ground”  in  Iraq  betw(um  2003  and 
2008  an;  only  30  percent  to  00  juu'cent 
of  the  total  involved  when  jjersonnel 
outside  Iraq  are  incliuhnl.--  Thendore, 
the  Dejuirtment  drew  on  several  data 
.sources  to  determine  the  numher  of 
servicememb(!rs  likely  to  be  called  to 
covered  active  duty  in  tbe  Armed  Forces 
annually. 

Table  .5  jirovides  a  summary  of 
dej)lovment.s  of  the  ITS.  Armed  Forcixs 
from  1900  through  2007.  Although 
coiu|)o.sed  of  the  b(!st  data  found  to  date, 
.some  estimates  of  j)er.sonnel  de|)loyed 
aj)])(;ar  to  use  more  nistrictive 
definitions  than  would  be  covered  bv 
the  Dej)artmenl’.s  definition  of  coveired 
active  duty.  For  exami)le.  the  table 
shows  de|)loyment  of  1.200  |)er.sonnel 
for  ojjerations  in  Lcibanon  from  1982 
through  1984.  However,  this  a|)j)(!ars  to 
include  onlv  those  Marine  Gor]).s  troojjs 
that  were  on  the  ground  in  Lebanon,  but 
excludes  .sailors  ou  the  Navy  .su])|)ort 
.shi)).s  that  were  also  dcjjjloyed  in  this 
o|)eration.^-* 


Table  5— U.S.  Deployments  and  Total  Active  Military  Personnel,  1960-2007 


Year 

Total  active 
military 
personnel*’ 

Deployed  personnel 

Total  deployed 
as  %  of  total 
active 

Deployment 

T  otal 

Active 

1960  . 

2,490,000 

900 

900 

0.1 

Vietnam'’ 

1961  . 

2,550,000 

3,000 

3,000 

0.1 

1962  . 

2,690,000 

1 1 ,000 

1 1 ,000 

0.4 

1963  . 

2,700,000 

16,000 

16,000 

0.6 

1964  . 

2,690,000 

23,000 

23,000 

0.9 

1965  . 

2,720,000 

184,000 

184,000 

6.8 

1966  . 

3,230,000 

385,000 

385,000 

11.9 

1967  . 

3,410.000 

486,000 

486,000 

14.3 

-"II..S.  l)t‘|Kirlnu!nl  ol  Ddcnist!.  DcMnof’iiipliics: 
I’rolih!  of  till!  Militarv  (ioininiiiiity.  Availablo  lor  tho 
yoais  2()():i  to  201 0  :ii  /i//;;;// 
www.ntilildivluwu^lrnnl.ilod.niil/pls/psfiprod/ 
iyp=MHI-':DI-:TAII.():()::::C:iD:2().2().(i().7().().().l).().(). 

Sov.  for  exainpio,  the  ))roinisingly.  Init 
misioaclingly.  titled:  K.mo.  1'.  2004.  Ulohal  U..S. 


I'roop  Deplovnuait.  U),'i0-200:i.  'Hio  Heritage 
Foundation.  Octolx!!' 27.  accessial  at  lillp://n  \\  \i'. 
hin'ilii}id.t)ig/ivsi‘iiri:li/ivpc)i1s/20(N/l()/<’lalHil-iis- 
Imop-ildploymanl- lf)r>(l-2(l():i  dn  Inly  7.  2012. 

--  Helaseo.  A.  200tl.  Troop  Levels  in  the  Afghan 
and  lra(|  Wars.  FY200 1— FY2010:  (iost  and  ()th(!r 
I’otential  Issues,  (longriissional  K(!sean:h  .Service. 


Inly  2.  .Accessed  at  /i/t/».//n  n  n  ./iri.v.org/.sg/j/cis/ 
mitsor/l{4()ti82.pdj  m\  |nly  7.  2012. 

*  Forexamph;.  the  l)..S..S.  New  jersey  providiui 
offshore  fin;  support  during  this  ojieration:  this  ship 
alone  has  a  crew  of  ahont  1.000.  Tims,  this  source 
may  use?  a  "hoots  on  the  ground"  definition. 
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Table  5— U.S.  Deployments  and  Total  Active  Military  Personnel,  1 960-2007— Continued 


Year 

Total  active 

Deployed  personnel 

Total  deployed 
as  %  of  total 
active 

Deployment 

personnel^ 

Total® 

Active 

1968  . 

3,490,000 

536,000 

536,000 

15.4 

1969  . 

3,450,000 

475,000 

475,000 

13.8 

1970  . 

2,980,000 

335,000 

335,000 

11.2 

1971  . 

2.630,000 

157,000 

157,000 

6.0 

1972  . 

2,360,000 

24,000 

24,000 

1.0 

1973  . 

2,230,000 

50 

50 

0.0 

1974  . 

2,160,000 

1975  . 

2,100,000 

1976  . 

2,080,000 

1977  . 

2,070,000 

1978  . 

2,060,000 

1979  . 

2,030,000 

1980  . 

2,050,000 

1981  . 

2,080,000 

1982  . 

2,110,000 

10,000 

10,000 

0.5 

Lebanon®,  Grenada® 

1983  . 

2,120,000 

1,200 

1 ,200 

0.1 

Lebanon  ® 

1984  . 

2,140,000 

1,200 

1,200 

0.1 

1985  . 

2,150,000 

1986  . 

2,170,000 

1987  . 

2,170,000 

1988  . 

2,140,000 

1989  . 

2,130,000 

27,000 

27,000 

1.3 

Panama® 

1990  . 

2,050,000 

1991  . 

1,990,000 

560,000 

476,000 

28.1 

Iraq  (1)' 

1992  . 

1,810,000 

25,800 

25,800 

1.4 

Iraq  OSW  [f],  Somalia® 

1993  . 

1,710,000 

25,800 

25,800 

1.5 

1994  . 

1,610,000 

26,500 

26,500 

1.7 

Somalia®,  Rwanda®,  Haiti® 

1995  . 

1 ,520,000 

12,200 

12,200 

0.8 

Somalia®,  Haiti®,  Bosnia® 

1996  . 

1 ,470,000 

9,300 

9,300 

0.6 

Haiti®,  Bosnia® 

1997  . 

1 ,440,000 

1,400 

1,400 

0.1 

Iraq  ONW' 

1998  . 

1,410,000 

1999  . 

1 ,390,000 

37,100 

37,100 

2.7 

Kosovo ' 

2000  . 

1 ,380,000 

2001  . 

1 ,390,000 

83,400 

83,400 

6.0 

Afghanistan 

2002  . 

1,410,000 

21,100 

21,100 

1.5 

2003  . 

1,430,000 

237,600 

178,200 

16.6 

Afghanistan  [d],  Iraq  (2)9 

2004  . 

1,410.000 

236,100 

177,100 

16.7 

2005  . 

1 ,380,000 

258,900 

194,200 

18.8 

2006  . 

1 ,380,000 

265,400 

199,100 

19.2 

2007  . 

1,380,000 

285,700 

214,300 

20.7 

Average  . 

2,102,000 

99,200 

90,800 

4.7 

Overall,  1960-2007 

2,140,000 

144,000 

132,000 

6.7 

Deployment  Years  Only 

'’Total  deployed  personnel  is  equal  to  the  active  personnel  plus  Reserve  and/or  National  Guard  personnel. 

‘’Kane,  T.  2004.  Global  U.S.  Troop  Deployment.  1950-2003.  The  Heritage  Foundation.  October  27.  Available  at  http://www.heritage.org/re- 
search/reports/2004/10/global-us-troop-deployment-1 950-2003  on  July  7,  2012. 

‘’American  War  Library.  Vietnam  War  Allied  Troop  Levels  1960-73.  Available  at:  http://www.americanwarlibrary.com/vietnam/vwatl.htm  on  July 
7,  2012. 

“Belasco,  A.  2009.  Troop  Levels  in  the  Afghan  and  Iraq  Wars,  FY2001-FY2010:  Cost  and  Other  Potential  Issues.  Congressional  Research 
Service.  July  2.  Available  at  http://www.fas.org/sgp/crs/natsec/R40682.pclf  on  July  7,  2012. 

^Sarafino,  N.M.  1999.  Military  Interventions  by  U.S.  Forces  from  Vietnam  to  Bosnia;  Background,  Outcomes,  and  “Lessons  learned”  for 
Kosovo.  Congressional  Research  Service.  May  20. 

'U.S.  Department  of  Defense,  Deployment  Health  Clinical  Center  (DHCC):  Deployments  by  Operation.  Available  at  http://www.pdhealth.mil/dcs/ 
deploy  op.asp  on  July  7,  2012. 

9  “Contingency  Tracking  System  deployment  file  for  Operation  Enduring  Freedom  and  Iraqi  Freedom,  as  of:  October  31,  2007.”  Available  at: 
http://veterans.house.g0v/Media/File/l  10/2-7-08/DoDOct2007-DeploymentReport.htm. 

OSW  (Operation  Southern  Watch)  and  ONW  (Operation  Northern  Watch)  refer  to  operations  in  support  of  the  Iraqi  no-fly  zones. 


According  to  the  Depart nuMit  ol 
DcTense  rejjorls  on  active  duty  military 
strengths,  the  nninher  of  trooj)s 
(incinding  Reserve  and  National  (hiard) 
deployed  as  part  of  overseas 
contingency  oj)erations  dej)lovinents 
has  steadily  declined  since  2007. As  of 


Aclivi!  Oiilv  Militiirv  l’(!rs(inn(!l  hv  .S(!rvi(:(!  hv 
R«!f>i(m/(;()iinlry.  llnil(!(i  .Stalos  Oitpartinont  (if 
Odiiinsd.  Ri!lii(!V(!(l  laiuiarv  24.  2()i:f.  Available!  at: 


D(!cemher  31, 2008  there  \v(!re  22(i,0.50 
servicemeinhers  dejfloyed  as  ])art  of  an 
overseas  contingency  operation;  hv 
Sej)t(!inher  3f),  2012  there  wcae  140,712 
fr)fal  serviceinemhtirs  deploved  for  such 
an  operation. 

Supplementing  the  deployment  data 
with  annual  active  militarv  personnel 


l\ltfy.//iiia(l(ii>p.(lmdc.(>iid.mil/])rrsoniwl/MIL1'rAHY/ 

wiltop.litw. 


counts,  the  D(;j)artment  estimated  the 
annual  number  and  percent  of  militarv 
l)ersonnel  de])loyed  on  averagr;  over  the 
lOtU)  to  2007  jieriod.-'’  Over  the  entire 
48-year  ])eriod.  each  yrnir  the  U.S. 
deployed  on  average  about  90.200  of  its 


Hir  tiui  y(!ars  available  in  tbe  li..S.  D(!|)arlin(!iit 
of  I)(!f(!ns(!  "n(!nu><;i'a|)lii(:s"  report.s.  llu!  nuinlKirs  of 
■‘.\(:tiv(!  Dulv  p(!r.sonn(!l"  aio  consistcait  with  Ibi! 
iuniib(!rs  of  "Total  Active  Military  I’ersonner"  listed 
in  Table  5. 
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2.1  million  personnel  active  military 
force  (4.7  percent)  on  operations  that 
meet  the  definition  of  covered  active; 
duty.  The  overall  average  covers  a  wide 
variation  in  the  timing,  duration,  and 
size  of  those  operations:  of  the  48  years 
included  in  Table  .5,  in: 

■  18  years,  essentially  no  p(;rsonnel 
were  d(;])loy(;d  (with  the  exce])tion  of  .50 
.servicememh(;rs  in  Vietnam  in  1073): 

■  18  y(;ars,  000  to  37,100  ])ersonnel 
were  deployed,  an  average  of  15,400  per 
year  (0.8  p(;rcent  of  active 
servicememhers): 

■  14  years  (Vietnam  and  thi;  two  Iraci 
conflicts),  deployments  ranged  from 
83,400  to  580,0t)0  personnel,  an  average 
of  320,400  per  year  (13.0  percent  of 
active  .servicememhers). 

Finally,  with  the  exce])tion  of  the 
Vietnam  and  second  Iraq  conflicts,  most 
of  the  conflicts  listed  in  Table  5  were  for 
two  y(;ars  or  less. 

lia.sed  on  the  information  provided  in 
Table  5,  and  acknowh;dging  the 
limitations  of  those  data,  the 
Dejiartment  judged  that  the  simple 
average  of  00,200  deployed  jiersonnel 
does  not  ade(juately  re])resent  the 
tyi)ic:al  numh(;r  of  .service  personnel  on 
covered  active  duty  in  any  given  year 
for  i)rojecting  the  co.sts  associated  with 
this  rule.  'Flu;  Department  also 
calcnlal(;d  that,  on  average,  144,000 
l)er.sonnel  per  year  were  dejdoyed  in  the 
33  years  in  which  a  de])loyment 
occurred.  Using  this  figure  in.st(;ad  to 
represent  average  annual  deployments 
on  c:overed  active  duty  jirovides  a  45 
])ercent  cushion  to  account  for  data 
inconsistencies  and  omissions. 
Therefore,  for  the  purj)o.ses  of  this 
analysis,  the  De])artment  assumes  an 
average  of  144.000  military  j)ersonnel 
are  de])loved  per  vear  on  cover(;d  active 
duty. 

Two  additional  adjustments  to  this 
estimate  mu.st  be  made: 


■  Qualifying  exigency  leave  for 
eligible  family  members  of  National 
(hiard  and  Reserve  personnel  was 
])romulgat(;d  in  2008. 

■  Military  personnel  may  de|)lov 
more  than  once  in  any  giv(;n  year:  if 
their  eligible  family  members  u.se  le.ss 
than  the  entire  allotment  of  leave  on  the 
fir.st  deployment  (12  we(;ks),  they  may 
use  .some  or  all  of  the  remaining  leave 
on  .suh.se(|u(;nt  deploym(;nts  that  year. 

Data  on  U.S.  military  deployments 
showed  that  17  percent  of  personnel 
de])loyed  to  Iracj  in  1001  were  Re.serve 
units,  while  28  percent  of  personnel 
deployed  to  Irac]  between  2003  and  2007 
were  Reserve  or  National  (Juard  units. 
Then;fore.  the  Department  adjusted  the 
estimated  number  of  personnel 
downward  by  15  percent  for  1001,  and 
25  ])ercent  for  2003  through  2007.  Thus, 
the  DeiJartment  estimates  that  on 
average  132,0t)0  active  military 
personnel  per  year  an;  deployed  on 
cov(;red  active  duty. 

The  De])artment  used  a  D(;partment  of 
D(;fense  news  releasi;  on  tv])ical 
de])loym(;nt  lengths  in  tlu;  Irac]  conflict 
by  .service  (Army,  one  year:  Navy  and 
Marines,  six  months:  Air  Force,  three 
months)  to  estimate  the  av(;rage 
numl)c;r  of  deployments  per  person. 

This  average  was  weighted  by  the 
r(;lative  p(;rcent  of  active  personm;!  hv 
service  deployed  to  Iraq  (Army.  81 
percent:  Navy  and  Marines,  28  percent: 
Air  Force.  11  ])ercent)-“  to  det(;rmine 
that  the  military  would  use  1.49 
de])loyments  to  maintain  one  person  in 
Irat]  for  one  year.  Thus,  deployment  of 
132,()()()  personnel  might  re(juire 
l‘)7.()()()  actual  deplovments  per  vear. 

In  the  2008  Final  Rule,  the 
Department  estimated  the  joint 
probability  that  a  .servicememher  will 
liave  one  or  more  family  members 
(]jarent,  spouse,  or  adult  chilli),  that 
those  family  members  will  be  employed 
at  an  P'MLA-covered  establishment,  and 


that  they  would  be  eligible  to  take 
I’MLA  leave  under  the  ipialifying 
i;xigency  provision  (.see  2007  FRIA  and 
Apjjendix  A).  Applying  these  joint 
|)rohahilitie.s  to  the  197.000  annual 
dejdoyments.  the  Department  e.stimates 
apiiroximately  193,000  familv  members 
will  he  eligible  to  take  FMbA  leave  to 
address  qualifying  exigencies.  Military 
deployments  represent  a  non-routine 
de])arture  from  normal  family  life  to 
potentially  long-term  exposure  to  a  high 
stress,  high  risk  environment,  often  at 
relatively  short  notice.  Therefore,  the 
Dej)artment  assumes  the  rate  at  which 
eligible  employees  take  FMLA  leave  for 
this  purpose  will  he  twice  the  rate 
(about  18  percent)  of  those  taking 
regular  P'MLA  lea\’e  (7.9  pen:ent).  The 
Department  does  not  assert  that  onlv  18 
l)ercent  of  family  members  will  take 
leave  for  reasons  related  to  the 
servicememher's  deployment,  hut  that 
18  percent  will  u.se  leave  designated  as 
FMLA  leave  for  ipialifying  exigencies. 
Based  on  these  assuinjitions,  the 
Department  estimates  30. 900  familv 
members  will  take  FMLA  leave  annually 
to  address  qualifying  exigencies. 

In  the  2008  Final  Rule,  the 
Department  developed  a  profile  of  the 
“typical”  usage  of  qualifying  exigenev 
leave  over  the  c.ourse  of  a  12-month 
])eriod  for  an  eligible  enqilovee.  73  FR 
88051.  Under  this  leave  jnofile,  the 
typical  employee  will  take  a  one  week 
block  of  leave  iqion  notification  of  the 
deployment  of  the  servic.ememher.  10 
days  of  unforeseeable  leave  during 
de|)loyment.  one  week  of  foreseeable 
leave  to  join  the  servicememher  while 
on  rest  and  recu})eration.  and  one  week 
of  foreseeable  leave  post  de])loyment  to 
address  qualifying  exigencies.  Id.  The 
revisions  to  the  rule  increase  fore.seeahle 
leave  to  join  a  servicememher  while  the 
.servicememher  is  on  Rest  and 
Recuperation  leave.  Table  8  summarizes 


the  revi.sed  leave  ])attern. 

Table  6— Profile  of  Qualifying  Exigency  Leave 


Reason 

Description 

Days 

Flours 

Notice  of  Deployment  . 

1  week  unforeseeable  . 

5 

40 

During  Deployment  . 

10  days  unforeseeable . 

10 

80 

During  Deployment,  “Rest  and  Recuperation”  . 

10  days  foreseeable . 

10 

80 

Post  Deployment  . 

1  week  foreseeable  . 

5 

40 

Total  . 

30 

240 

-‘Otdiisco.  A.  I'roop  l.iJvds  in  llio  ;\r”liaii 
and  lra(|  Wars.  FY2()()1-1'’Y2()1():  Cost  and  Ollior 
I’olonlial  Issues.  C<)n<>rossional  R(!Soai(:li  .Sin  vicu. 
Inly  2.  Acciissod  at:  hllp://u  ivw.l(is.oi-<‘/s<ii)/crs/ 
n(its(!c/l{-l()(iH2.i)(H  m  |ulv  7.  2012. 

“Cnnlingoncy  1' racking  .System  deployment  file 
lor  Operation  Lnduring  Freedom  and  Iratp 
Freedom,  as  of:  Octoixsr  :il.  20t)7."  Accessed  at: 


lttll)://vi'li’r(ins.lu)iis(K<’(>v/Mi‘(li(i/l''il(f/ 1  l()/2-7-()H/ 
l)()l)()i:l20()7-l)(^l>loviH(ntll{(:i>oil.lllni. 

-^IK)I)  News  llrieling  witli  .Secretary  Cates  and 
Cen  l’ac(!  from  the  Pentagon.  April  1 1.  20t)7. 
Available  at:  hllp://\\  \\  \v. defense. "ov/Tnuiscripts/ 
Traiis(:ripl.(isi)x?Tmns(:ripllD=:i!)2H.  Son  also 
IY)wers.  R.  20t)7.  "|oint  Chiefs  Continue  to  Fxamine 
Deployment  Lengths.”  April  14.  Accessed  at:  hllp:// 


iisniilildn.tihoul.coni/od/lcrrorisni/ci/ 

doplo\lvup,lh.htm. 

-""Contingenev  I'racking  .System  deployment  file 
for  Operation  Fnduring  F'reedom  and  Iraqi 
Freedom,  as  of:  Octotier  .'ll.  2007."  .Accessed  at: 
hIlpd/voUuans.hoiiso.i’ov/Modia/Filo/ 1  Il)/2-7-0H/ 
l)oD(M2iH}7-Doplo\numtRoporl.htm. 
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For  tlio  purposi!  ot  this  analysis,  the 
Dejiartinent  is  assuming  that  tlie  average 
employee  will  take  10  days  ol  l(!ave  to 
h(;  with  their  servii:ememl)er  during  r(!st 
and  recnjieration  leave.  While  the 
l)(!|)artment  propo.sed  in  the  NORM  to 
increase  the  numher  ol  days  ol 
(|naliiving  exigiaicy  hxive  an  employee 
may  take  for  the  servicememher's  Rest 
and  Recuperation  leave  to  coincide  with 
the  iuiiuIhh'  of  days  |)rovided  the 
servicememher.  up  to  1.5  (lavs,  the 
l)(;partmeut  does  not  have  a  basis  at  this 
time  to  (sstimate  the  p(!rc(intage  of 
s(!rvic(MU(auhers  who  would  he  granted 
15  days  of  Rcist  and  R(H;up(!ration  or  the 
probability  that  their  family  nuaulMals) 
would  join  them  for  the  entire  Rest  and 
Kecu])eration  huive.  Therefore,  the 
Diipartment  a.ssunHJs  for  the  purpo.se  of 
this  analysis  that  a  covered  and  eligible 
(iinplovee  will  take  10  davs  of  (jualifving 
(ixigency  leave  for  the  servicememlHa  ’s 
R(;st  and  Recuperation  leave.  The 
IFipartment  invited  comment  on  the 
amount  of  R(!St  and  Recuperation  leave 
provided  to  .service  pcasonnel  and  the 
(ixtent  to  which  employees  would  take 
an  (uiual  numb(!r  of  davs  of  FMbA 
(jualifying  exigencv  l(!ave  to  be  with 
their  sia  vicememlMir  family  member. 
S(!vend  commenters.  including  the 
National  A.s.sociation  of  b(!tt(!r  Carriers, 
the  North  ('.arolina  )ustice  (ienter.  the 
Fartnership.  tin;  Military  Officers 
A.ssociation  of  America.  Twiga.  and  the 


Ooalition  confirmed  that 
servicememhiMS  are  otbai  grantcul  15 
(lavs  of  l(iav(!  for  Rest  and  Recuperation 
and  that  family  imaulHas  should  lx; 
allowed  to  take  an  amount  of  leave  that 
is  (;(iual  to  the  amount  grant(;(l  to  the 
.servi(;em(;mh(;r.  Nom;  of  th(;.se 
commenters  were  able  to  provi(l(;  anv 
furth(;r  information  on  the  i)(!r(:(;nt  of 
.servicememb(;rs  that  an;  granted  five. 

10,  or  15  days  of  l(;ave,  or  the  fr(;(]U(;n(:y 
with  which  family  m(;mh(;r.s  join  th(;m 
or  for  how  long:  then;f()r(;.  tlu; 
D(;])artm(;nt  will  continm;  to  use  tlu; 
mi(l])oint  of  10  days  for  this  analysis. 
Similarly,  h(;(:au.se  the  D(;])artm(;nt  has 
no  data  on  which  to  base  an  estimate  of 
the  numher  of  days  of  (|ualifving 
exigencv  leave  that  might  be  taken  for 
par(;ntal  care,  it  will  continue  to  use  10 
(lavs  of  unf()r(;.se(;n  leave  during 
(le])l()ym(;ut  for  this  analysis. 

Ba.sed  on  this  jirofile,  the  D(;partment 
(;.stimates  that  30. 5)00  eligible  (;nipl()ye(;s 
will  take  5)20.000  days  (7.4  million 
hours)  of  FMLA  l(;ave  annually  to 
address  (jualifving  (;xigen(:i(;.s  under  the 
FY  2010  NDAA  am(;n(hu(;nts.  Th(;.se 
(;stimat(;.s  may  vary  from  770.000  davs 
(0.2  million  hours)  if  (;ligil)l(;  (;m|)loy(;es 
av(;rag(;  fiv(;  davs  of  l(;ave  to  1.1  million 
days  (8.7  million  hours)  if  th(;y  av(;rag(; 
15  days  of  l(;av(;  when  a  .s(;rvicememh(;r 
is  on  Rest  and  R(;(:u|x;ratiou  l(;ave. 

The  l)(;])artm(;ut  a(:ku()wl(;(lges  that 
(;.stimat(;(l  (jualifying  exigency  leave  also 


r(;])r(;.sents  an  average  of  |n;ri()(ls  with 
high  levels  of  (l(;])lovment  and  activ(; 
conflict  and  |)(;ri()(ls  with  low  or 
minimal  d(;i)l()ym(;nts.  Th(;r(;for(;,  the 
n(;|)artm(;nt  su|)|)l(;m(;nts  its  analysis  by 
c()n.si(l(;ring  a  “h(;avy  conflict”  sc(;nario 
and  a  “low  conflict"  scenario  to  cajitun; 
tlu;  rang(;  of  l(;ave  usage  that  may  lx; 
(;x|x;cte(l  in  anv  given  year  in  tlu;  future. 

Drawing  on  the  data  in  Tabh;  5,  for 
the  |)ur|)os(;s  of  these  cost  (;stimates,  the 
l)(;])artment  defines  the  low  conflict 
sc(;nari()  as  a  year  containing  no 
d(;|)lovm(;nt  exceeding  4().()0() 
s(;rvicemembers,  while  the  h(;avy 
conflict  scenario  is  one  in  which 
(le])loym(;uts  (;xc(x;d  40, ()()() 
.s(;rvic(;uu;mlx;rs.  Ajijilyiug  this  .standard 
to  the  data  in  Table  .5,  the  average  size 
of  a  dejiloyment  during  the  low  conflict 
scenario  is  15,4()()  trooji.s,  coiujiared  to 
320.400  during  a  jieriod  of  heavy 
conflict. 

'flu;  Dejiartinent  ajijilied  the  same 
jirohahilities  of  having  eligible  family 
memlx;rs  and  jiatterns  of  leave  usage  as 
w(;r(;  us(;(l  for  the  average  analvsis. 

Using  this  method,  the  Dejiartinent 
estimates  that  2.400  enijiloyees  will  take 
72.000  days  (57(i,500  hours)  of  leave  for 
(jualifving  exigencies  under  the  low 
conflict  scenario,  while  50,100 
enijiloyees  will  take  1.5  million  davs  (12 
million  hours)  of  leave  during  jieriods  of 
heavy  conflict.  .See  Table  7. 


Table  7— Estimated  Qualifying  Exigency  Leave  Usage  Under  a  Range  of  Conflict  Scenarios 


Leave  type 

Covered 
service- 
members  or 
veterans 
(1,000) 

Number  of 
eligible 
family  or 
caregivers 
(1,000) 

Number  of 
leave 
takers 
(1,000) 

Days  of  leave 
per  year 
(1,000) 

Hours  of  leave 
per  year 
(1,000) 

Leave  events 
per  year 
(1,000) 

Low  Conflict  . 

15 

15 

2 

72 

576 

31 

Average  Deployment  . 

197 

193 

31 

926 

7,393 

401 

Heavy  Conflict  . 

320 

313 

50 

1 ,503 

12,023 

651 

li.  Military  Caregiver  Leave 

Militarv  caregiver  leave  entitles  an 
eligible  enijilovee  who  is  the  sjiouse, 
son.  daughter,  jiarent.  or  next  of  kin  of 
a  covered  servicememher  to  take  u]i  to 
2(i  workweeks  of  FMLA  leave  in  a  single 
12-m(inth  jieriod  to  care  for  a  covered 
servic(;memlier  with  a  serious  injurv  or 
illness.  Under  the  FY  2010  NDAA 
amendments,  the  definition  of  covered 
.servicem(;mlx;r  is  exjianded  to  include  a 
veteran  “who  is  undergoing  nuidical 
treatment,  recujieration.  or  therajiv  fora 
serious  injury  or  illness”  if  the  veteran 
was  a  member  of  tlu;  Armed  Forces  "at 
any  time  during  the  jieriod  of  5  years 
jireceding  the  date  on  which  the  veteran 
undergoes  that  medical  treatment, 
recujieration.  or  therajiy.”  The  FY  2010 


NDAA  amendments  define  a  serious 
injurv  or  illness  for  a  covered  veteran  as 
“a  (jualifving  (as  defined  by  the 
.Secretary  of  Labor)  injurv  or  illness  that 
was  incurnid  by  the  memher  in  line  of 
duty  on  active  duty  in  the  Armed  Forces 
(or  existed  before  the  beginning  of  the 
member's  active  duty  and  was 
aggravated  by  .service  in  line  of  duty  on 
active  duty  in  the  Armed  Forces)  and 
that  manifested  itself  lx;for(;  or  after  the 
nu;mb(;r  lx;came  a  veteran." 

The  amendments  akso  exjiand  the 
definition  of  .serious  illness  or  injurv  to 
include  an  injury  or  illne.ss  of  a  current 
memher  of  the  militarv  that  “exist(;(l 
before  the  beginning  of  the  member's 
active  duty  and  was  aggravated  by 
service  in  line  of  duty”  and  that  may 
cause  the  servicememher  to  he  unahle  to 


jierform  the  duties  of  his  or  her  office, 
grade,  rank,  or  rating.  The  Department 
does  not  attenijit  in  this  analysis  to 
estimate  the  numher  of  additional 
curr(;nt  servicememliers  who  may  be 
(.overed  under  this  exjiansion  of  the 
definition  due  to  the  lack  of  data  to 
sujijiort  reasonable  assunijitions  on  the 
jxit(;ntial  size  of  this  grouji.  However, 
for  the  reasons  discussed  earlier  in  this 
jireamhle.  the  Dejiartment  believes  it  is 
r(;a.s(inahl(;  to  conclude  that  the  numher 
of  servicememliers  entering  the  militarv 
with  an  injury  or  illness  with  the 
jiotential  to  he  aggravated  tiv  service  to 
the  jioint  of  rendering  the 
servicememher  unable  to  jierform  the 
duties  of  his  or  her  office,  grade,  rank, 
or  rating  is  (juite  small  due  to  the 
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selection  process  used  by  the  Armed 
I’orces. 

To  d(;termin(!  the  mmil)er  of  eligil)le 
employ(H;s  that  may  take  FMLA  leave  as 
a  result  of  the  exjiausiou  of  caregiver 
leav(;  to  family  memhers  of  cov(!red 
V(;teraus,  the  D(!|)artmeut  first  estimated 
the  uumh(!r  of  veterans  likelv  to  undergo 
medical  tnxitumul  for  a  serious  injury  or 
illness,  and  the  uumher  of  family 
m(!mb(!rs  who  an;  emi)loyed  hy  a 
covered  mujiloyer  and  who  mav  he 
eligibh;  to  take  k’MLA  leave  to  care  for 
them.  The  Department  reviewed  several 
siimmaries  of  injuries  and  illnesses 
among  military  servicemembers  to 
estimate  the  rate  at  which  injuries  that 
ar(!  sufficiently  severe  as  to  recpure 
medical  care  after  .sejjarat ion  from  the 
military  might  occur.-”  A  number  of 
data  limitations  make  the  estimation  of 
serious  injury  and  illness  rates 
problematic: 

■  The  D(;])artment  of  Defense 
generally  publishes  data  on  the  uumher 
of  servicememhers  killed  or  wounded  in 
action,  hut  little  about  non-comhat 
injuries  and  illnes.ses. 

■  Exce])t  for  the;  most  severe  injuries 
(e.g.,  amjnitations,  severe  burns, 
l)lindn(;.ss),  little  is  ])ul)lished  about  the 
nature  or  .severity  of  illnes.ses  and 
injuries. 

After  determining  the  nnmh(;r  of 
servicememhers  with  serious  injuries 
and  illnesses  separating  from  the 
military  annually,  the  Department 
adjusts  the  estimate  to  account  for 
servicememhers  that  were  covered 
under  the  2008  I'diial  Rule  and  the 
percent  of  veterans  likely  to  seek 
medical  care  after  .s(!paration.  This 
baseline  number  of  servicemembers 
with  serious  injuries  or  illnesses  differs 
from  the  estimate  used  in  the  2008  Final 
Rule  for  several  reasons.  First,  the 
definition  of  serious  injury  and  illne.ss 


has  exj)anded  to  include  injuries  or 
illnes.ses  that  existed  ])rior  to  the 
servicemember  joining  the  military  that 
were  exacerhat(;d  by  ac:tive  duty  and  to 
reflect  the  fact  that  injuries  such  as 
P'l’SD  and  Tib  that  manifest  following 
separation  from  the  military  have  he(!n 
badly  underrei)orled  in  the  past. 

Second,  the  analysis  reli(!S  on  improved 
data  sources  such  as  the  distribution  of 
servicemembers  by  VA.SRD  rating.  No 
commenters  submitted  data  or 
alternative  estimates  of  the  nnmhers  of 
servicememhers  who  will  incur  such 
injuries  or  illne.ss  retpiiring  tnxilment; 
the  Department  reached  this  estimate 
based  on  the  following  information  and 
analysis. 

The  Department  first  estimatcul  the 
percent  of  servicemembers  that  might 
receive  an  injury  or  illness  reejuiring 
care  while  in  the  service  or  after 
separation.  In  2001,  the;  DejKutment  of 
Veterans  Affairs  undertook  a  survey  that 
showed  24  percent  of  veterans  who 
served  during  the  Gulf  War  era  re])orted 
having  a  .service-related  disability 
rating.  *"  Service-relat(;d  disahilitv 
ratings  do  not  recjuire  that  the 
servicemember  is  totally  disabled:  the 
rating  might  he  less  than  .30  percent  (or 
ev(!n  zero  in  the  case  of  a  .service-related 
injury  that  healed  ])rior  to  separation) 
how(;ver,  the  mere  fact  that  a 
sca  vicenumiher  has  a  rating  indicates 
that  a  .service-related  injury  occurred.  " 
The  Department  then  examined 
de])loyment  rates  across  diffenmt  time 
])eriod.s.  Table  .5  indicatexs  that 
servicemembers  deployijd  during  the 
Gulf  War  of  1091  account  for  about  28 
percent  of  the  total  active  military  at 
that  time.  The  same  table  shows  that 
servicemembers  deployed  in  Operations 
Enduring  Fn;edom  and  Ira(|i  Freedom 
(Iracj  (2))  comj)rise  a  smaller  percentage 


of  the  active  military  (roughlv  20 
pcncent).  However,  the  Department 
believes  this  is  an  underestimate; 
hecan.se  the  .second  Iracj  conflict  lasted 
several  years,  it  is  likely  that  many  in 
the  active  military  not  deployed  at  the 
time  of  the  snapshot  were  deployed 
sometime  during  its  duration; 
conv(!rsely,  the  first  Ira(j  war  was 
relatively  brief,  and  personnel  had  a 
smaller  likelihood  of  rotating  into  the 
war  zone  during  its  duration.  Therefore, 
the  Dejjartment  believes  that  the  percent 
of  active  military  personnel  who  were 
dej)loyed  to  Afghanistan  or  Iraci  is 
higher  than  the  calcidations  in  Table  .5 
show,  and  that  the  true  percent  is 
similar  to  the  first  Iracj  conllict: 
approximately  30  percent  of  active 
military  jjersonnel  were  deployed.  The 
Department  also  concludes  that  the 
percent  of  veterans  who  received  a 
service-connectiul  di.sahility  rating  from 
the  first  (hdf  War  era  is  a  reasonable 
proxy  for  vederans  of  the  period  2003 
through  2007,  about  2.5  percent 
(rounded  uj)  from  24  j)ercent).  Thus,  the 
Department  expec:ts  that  at  least  25 
percent  of  active  military  pcn’.sonnel  in 
the  po.st-O/n  era  will  separate  from  the 
military  with  a  disability  rating. 

Data  provitled  by  the  Dei)artment  of 
Veterans  Affairs  (VA)  indicates  that 
among  the  j)opnlation  of  current 
veterans  with  a  disability  rating.  41.3 
l)ercent  have  a  rating  of  50  ])(!rc(;nt  or 
greater  (Table  8).  Assuming  the 
distribution  of  disability  ratings  among 
servicememh(!r.s  who  will  separate  from 
the  military  in  years  to  come  is  the  same 
as  the  distribution  of  di.sahility  ratings 
of  current  veterans,  the  Department 
estimates  that  10  percent  (25  percent  x 
40  percent  =  10  j)ercent)  of  separating 
servicemembers  will  have  a  di.sahility 
rating  of  50  percent  or  great (!r. 


Table  8—201 1  Distribution  of  Current  Veterans  by  Disability  Rating  (DR) 


Degree  of  disability 
(percent) 

Number  of 
current 
veterans 
with  DR 

Percent  of 
current 
veterans 
with  DR 

Cumulative 
percent  of 
current 
veterans 
with  DR 

0  . 

1 1 ,423 

0.3 

0.3 

10  . 

780,978 

23.8 

24.1 

20  . 

440,188 

13.4 

37.5 

30  . 

373,677 

11.4 

48.9 

40  . 

322,635 

9.8 

58.7 

50  . 

214,552 

6.5 

65.3 

-‘‘IIk!  most  iLsolul  ()l  tiul.sc!  .s()iin:i!s  wind: 

0i)li;.  R.  cinil  1).  .Slialiila.  .Sarvo.  .Suiiport.  and 
.Siinplilv.  Kapnrt  ol  Ilia  I’rasidant'.s  Connni.ssion  on 
Cara  lor  Ainarica'.s  Katurniii}’  Woiindad  Warrior.s. 
)uly.  2007. 

I'iscliar.  II,  llnitad  .Status  Military  Casualty 
.Statistics:  Oparation  Iraip  Fraadoin  and  Oparation 
Rndurin<>  Kraadom.  CR.S  Ka|)ort  lor  Congrass. 
Congrassional  Kasaarch  .Saryica.  March  25.  2l)tti). 


I'aniaiian.  1'.  and  l,.ll.  |ayco.\  (ads.).  Iin  isihla 
Wounds:  Mantal  I  laalth  and  Cognitiya  Cara  Naads 
ol  Amarica's  Ratnrning  Vatarans.  Kasaarch 
Highlights.  KANDCantar  lor  Military  I  laalth  Policy 
Kasaarch.  2l)l)tt. 

U.S.  Dapartinant  ol  Hal'ansa.  1)01)  Military  Injury 
Matrics  Working  Croup  White  I’apar.  Dacainhar 
20112. 


'"II..S.  Dapartinant  ol'  Vatarans  Alfairs.  2001 
National  .Snrvin  ol  Vatarans.  Accassad  at:  hltj}:// 
n  wwl .v(i.<>()v/\’l'yri)A'rA/<l<)c:s/Stirv(n  sAiulSl  11(1  ids/ 
\SV  I'iiuil  Ht^port.pdi. 

"  Vatarans  Administration  .Saryica  Kalatad 
Disahility  Rating  (VA.SRD).  .Accassad  at:  http:// 
mvdrnivIx-iK'fils.iis.dniiv.mil/lloiiic/liididfil 
Lihrdn'/Fdddrdl  lidiKdils  Pddd/X'dlcrdds  Alldirs_ 
Sdh(((idl(!jorJUilini’  DisdId'lilwsJ \ 'ASliDl.hlml. 
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Table  8—2011  Distribution  of  Current  Veterans  by  Disability  Rating  (DR)— Continued 

Degree  of  disability 
(percent) 

Number  of 
current  vet¬ 
erans  \Afilh  DR 

Percent  of  cur¬ 
rent  veterans 
with  DR 
(percent) 

Cumulative 
percent  of  cur¬ 
rent  veterans 
with  DR 

60  . 

267,838 

8.2 

73.4 

70  . 

247,636 

7.5 

81.0 

80  . 

192,546 

5.9 

86.8 

90  . 

112,824 

3.4 

90.3 

100  . 

320,059 

9.7 

100.0 

Source:  Department  of  Veterans  Affairs. 


However,  it  is  possilrh;  that  a 
servieeineniber  may  not  manifest  the 
.symptoms  of  a  serious  injiirv  or  illness 
at  the  time  of  his  or  her  separation,  and 
therefore,  not  go  through  the  VA 
disability  rating  process  prior  to  leaving 
the  service.  In  2008.  the  RAND 
organization  published  a  report  entitled 
Invisible;  Wounds:  MuntuI  Huulth  and 
(A)gniti\’u  Core  Needs  ol  Ainericu's 
lieturning  Veterans  (Tanielian  and 
Jaycox.  2008)  that  summarized  the 
nisults  from  a  survey  of 
.servicemembers.  *-  and  found  that 
among  servicemembers  who  returned 
from  Operation  Enduring  Freedom  and 
()])(nation  Iracp  Freedom; 

•  11.2  p(!rcent  met  the  crilin  ia  for 
j)ost-traumatic  .stress  disorder  (R'l’SH)  or 
depression. 

•  12.2  |)erc(!nt  had  likelv  ex])erienced 
a  traumatic  brain  injnrv  (Till), 

•  7.3  perc:ent  had  exi)erienc.ed  both  a 
rill  and  either  I'  TSD  or  a  1111  and 
depression,  and 

•  Roughly  50  j)ercent  of  these 
servicemembers  sought  treatment  for 
their  symptoms  within  one  vear  of 
returning  Irom  overseas. 

Fnrthermore.  svmptoms  of  such 
injuries  may  not  ap])ear  until  .several 
years  after  the  injury  was  ex])erienced. 
have  traditionally  been  hadlv 
underreported,  and  are  not  well 
understood.  Due  to  the  high  visibility 
research  performetl  in  this  area,  and 
recent  initiatives  undertaken  bv  the 
Department  of  Vhrterans  Affairs.  ’  *  it  is 
rea.souable  to  assume  a  much  higher 
percentage  of  these  tvpes  of  injuries  will 
be  diagnosed  and  report(!d  than  in 
pnivious  cohorts  of  veterans. 


A  miiro  ciincisi!  discussion  ol  llui  rm(liiif>s  is 
uviiilul)lo  ill  a  K.\NU  rusoarcli  hricl:  I'anioliaii.  'I',  ol 
al.  2(I(IK  Invisihio  Wounds:  Moiitai  Hisillh  and 
(iognilivi!  Caro  Noods  of  .Xinorica's  Kolnniiiif’ 
Volorans.  I’aj^os  1-3.  /Xccossod  al:  htlj):// 

*’ .Sec  o.^>..  DoKoskv.  .S.T..  M.U.  Ikonoinovic.  and 
S.  Candy.  201(1.  'I'rainnatic  lirain  Injnrv — I-’oolliall. 
Warlaro.  and  Long-'rorin  KHocIs.  'I  ho  Now  England 
lonrnal  of  Modicino.  3(i3:I4.  .So|itoinlior  30. 

U..S.  UopartinonI  of  X'oU'rans  Affairs.  30  C.f'R  Part 
3.  Post  'I'ranniatic  .SIross  .Svndroino.  Intoriin  Pinal 
Kulo.  Podoral  Rogisler.  X'ol.  73.  No.  210.  p.  04200. 


Clonsetpiently,  the  Deiiartmenl  must 
also  account  for  veterans  who  may 
suffer  a  serious  injury  or  illness  that 
manifested  after  their  .sejiarafion  from 
the  military.  Evidence  from  the  RAND 
rejiorf  indicates  that  ajiproximately  80 
percent  of  servicemembers  who  were 
dejiloyed  to  Afghanistan  and  lra(] 
ex])erienced  a  Till  or  met  the  criteria  for 
PTSD  or  (htpre.ssion.  Data  on 
deployment  show  that  roughlv  80 
jiercent  of  active  military  personnel 
xx'ere  deployed  to  Afghanistan  or  Iraci. 
Assuming  that  such  injuries  would 
result  in  the  ecpiivalent  of  a  Veterans 
Affairs  Schedule  for  Rating  Disabilities 
(VASRD)  rating  of  at  least  50  percent, 
and  did  not  manife.st  until  after 
separation  from  the  military,  it  is 
reasonable  to  estimate  that  10  percent 
(0.8  X  0.8  =  0.00.  then  rounding  u]))  of 
the.se  veterans  incurred  such  an  injnrv 
or  illness  that  manifested  after 
separation  from  the  military.  The 
Department  added  this  10  percent  of 
veterans  who  suffer  a  post-.sejiaration 
serious  injury  or  illness  to  the  10 
percent  of  military  mmubers  who 
sejiarate  from  the  military  with  a 
VASRD  rating.  Therefore,  the  e.stimated 
percent  of  veterans  likely  to  have  a 
service-related  injury  or  ilbui.ss  that 
might  reejuire  tniatment  after  .sejiaration 
is  20  percent. 

In  summary,  for  the  purposcis  of  this 
analysis,  the  Dejiartment  assumes  that 
20  ])ercent  of  scirvicemembers  mav 
s(;parate  from  the  military  with  an 
injury  or  illness  riupiiring  treatment. 

This  may  b(!  an  overestimate.  The 
De])artment  assinmss  that  of  the 
additional  10  percent  of  servicemembers 
who  experience  a  siaious  injury  or 
illness  tliat  might  not  manife.st  until 
well  after  the  event  occurs  (e.g..  F  I’SD, 
Till,  or  d(;])r(;.ssion),  none  go  through  the 
YA  disability  rating  jirocess.  VVe;  also 
a.ssume  that  all  eventually  .seek 
tnaitment  within  the  five-year  jjeriod  as 
defiiUHl  in  this  Final  Rule,  both  ofthe.se 
a.ssumptions  an;  very  conservatix'e,  and 
therefore,  likely  overestimate  the 
numher  of  .servicemembers  who  mav 


suffer  a  .serious  injury  or  illness  as 
defined  by  this  rule. 

This  estimate  suffers  from  a  numt)(!r 
of  (pialifications  and  limitations: 

•  This  injury  rate  was  based  on  data 
for  military  personnel  that  had  a  high 
likelihood  of  experiencing  active 
combat  while  in  the  military:  to  the 
ext(!nt  that  future  cohorts  exi)erience 
hi.ss  combat,  the  injury  rate  may  well  he 
s i  gn  i  i  i  ca n  1 1  y  s m a  1 1  ((!' . 

•  It  is  not  clear  that  all  injuries 
included  in  this  figure  will  he  s(;ver(! 
(mough  to  reejuire  trejatnumt. 

•  Even  if  the  injury  is  siwcn'i!,  it  is 
unclear  that  the  serviccmiemher  will 
seek  treatment;  it  has  long  been  known 
that  the  treatment  rate  for  mental  luudth 
conditions  such  as  dejiression  among.st 
the  general  ])0])ulation  is  le.ss  than  100 
Jiercent. 

•  This  estimate  do(!.s  not  account  for 
other  injuries  that  might  reejuire 
treatment:  howexer,  the  Dejiartment 
could  find  little  data  on  which  to  base 
an  estimate  of  such  injuries. 

•  This  estimate  abstracts  from  the 
reejuirement  that  treatment  must  occur 
within  five  years  of  .sejiaration  for  the 
injury  to  he  eligible  for  FMEA  careigix’er 
leax'e.  Thus,  we  imjilicitly  as.sume  100 
Jiercent  will  seek  treatment  within  the 
fixe-year  jieriod  as  defined  in  this  Final 
Rule. 

The  Dejiartment  used  jirojections  of 
military  jiersonnel  sejiarations  for  fi.scal 
years  2010  through  208(i  from  the 
Dejiiertment  of  Veterans  Affairs  as  the 
tiiisis  for  the  iiverage  numher  of 
Jiersonnel  (208.000)  xvho  might  nexvlv 
.seek  medical  care  in  a  gix'en  year,  .see 
Table  9.  *^  We  did  not  model  a  medical 


"  ll.S.  Di;|):ii  lnii!iil  of  X'oloraiis  Alfairs.  2()()!1. 
lliMniigrapliics:  X'daran  Popiitalion  Modal  2007. 
'ralild  as,  lanuarv.  Accossad  al:  hUpJ/wwwl.vd.pfn'/ 
M'nD.  VrA/DfinDgrdphics/Daniofimphics.dsp.  As  a 
cliiick.  Ilia  1''X'20I0  nmnhai'  ol  siiparalions  ara 
similar  to  lliosi;  in  Ilia  11. .S.  Daparlmaiit  ol  Dalaiisa 
"Damograpliics  2000"  raport  (saa  lalilas  2.00  and 
4.0a  tor  acliva  and  rasarva  saparalions. 
raspactivalv).  Nota:  Ilia  avaraga  mmiliarol 
saparalions  par  vaar  in  I’alila  0  has  incraasad  Irom 
Ilia  imniliar  raiiorlad  in  Ilia  NPKM  liaaaiisa  Ilia 
Daparlinanl  now  incliidas  CoasI  Onard  .saparalions 
in  Ilia  cnlcnlalioii. 
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care  usage  pattern  for  these 
servicemeinhers.  Because  we  ])roject 
this  to  he  an  average  annual  "stream”  of 
cohorts  of  se])arating  servicenimnhers, 
as  long  as  we  assiinu!  each  year’s  cohort 
follows  the  sauK!  usage  pattern,  the 
])rimary  factor  governing  the  nnmh(!r  of 
servicemeinhers  re(|uiring  treatment  is 
the  total  nnmher  in  each  cohort  that  will 
seek  treatment  within  the  five  year 
period  as  defined  in  this  Final  Rule.-*'’ 
Since  not  all  veterans  will  seek  imulical 
treatment  in  the  first  year  following 
separation,  a  tine  time  series 
representation  of  the  mnnher  of  veterans 


seeking  medical  care  would  show  a 
“ramp-u])”  over  the  first  few  years  until 
the  average  annual  steady  state  .stream 
com])rised  of  overlapping  multiple 
cohorts  of  veterans  is  reached.  That  is, 
we  model  the  steady  state  stream  of 
veterans  seeking  medical  care  as  if  it 
starts  in  year  1 ;  by  ignoring  the  "ramp 
np”  we  have  over-estimated  the  nnmher 
of  veterans  seeking  care  and  the  nnmher 
of  family  memhers  taking  military 
caregiver  leave  in  that  year.  If  all  cohorts 
of  separating  servicemeinhers  follow  the 
same  pattern  of  care  usage,  then  until 
the  steady  state  is  reached,  this 


overestimate  of  leave  usage  is 
mathematically  etpiivalent  to  starting 
the  program  four  years  prior  to  the 
promulgation  date.  By  using  the 
simplifying  assumption  of  a  steady  state 
.stream  of  veterans  using  the  jirogram. 
we  have  implicitly  already  included 
demand  from  prior  cohorts  in  the 
analysis,  including  tho.se  veterans  who 
will  benefit  from  the  Final  Rule’s 
exclusion  of  the  period  between  the 
enactment  of  the  FY  2010  NDAA 
amendments  and  the  effective  date  of 
this  Final  Rule  in  calculating  the  five 
year  period  ])ost-discharge. 


Table  9— Military  Separations  2010-2036  by  Branch  and  Period 


Separations  by  branch  (1,000)'’ 


Fiscal  year 

Army 

Navy 

Air  Force 

Marines 

Reserve 

Forces 

Coast 
Guard  <= 

Grand 

total 

2010  . 

77.8 

46.9 

37.1 

28.9 

48.3 

4.4 

243.4 

2011  . 

78.4 

46.8 

37.0 

28.8 

28.1 

4.5 

223.6 

2012  . 

78.8 

46.6 

36.9 

28.7 

18.1 

4.6 

213.7 

2013  . 

79.6 

46.7 

37.0 

28.7 

8.0 

4.8 

204.8 

2014  . 

80.0 

47.0 

37.2 

28.8 

8.1 

4.8 

205.7 

2015  . 

79.5 

46.7 

36.9 

28.6 

8.0 

4.8 

204.5 

2016  . 

79.2 

46.5 

36.8 

28.5 

8.0 

4.8 

203.8 

2017  . 

79.6 

46.7 

37.0 

28.6 

8.0 

4.8 

204.8 

2018  . 

80.1 

47.0 

37.2 

28.8 

8.1 

4.8 

205.9 

2019  . 

80.2 

47.1 

37.3 

28.8 

8.1 

4.8 

206.3 

2020  . 

80.2 

47.1 

37.3 

28.8 

8.1 

4.8 

206.2 

2021  . 

80.3 

47.2 

37.4 

28.8 

8.1 

4.8 

206.6 

2022  . 

81.0 

47.6 

37.7 

29.0 

8.1 

4.9 

208.3 

2023  . 

81.0 

47.5 

37.7 

29.0 

8.1 

4.9 

208.3 

2024  . 

80.4 

47.2 

37.5 

28.8 

8.1 

4.8 

206.8 

2025  . 

79.5 

46.7 

37.1 

28.4 

8.0 

4.8 

204.4 

2026  . 

79.6 

46.7 

37.1 

28.5 

8.0 

4.8 

204.7 

2027  . 

80.0 

46.9 

37.3 

28.6 

8.0 

4.8 

205.5 

2028  . 

79.9 

46.9 

37.3 

28.5 

8.0 

4.8 

205.3 

2029  . 

79.5 

46.6 

37.1 

28.4 

8.0 

4.8 

204.3 

2030  . 

79.9 

46.9 

37.3 

28.5 

8.0 

4.8 

205.5 

2031  . 

80.1 

47.0 

37.4 

28.6 

8.0 

4.8 

206.0 

2032  . 

80.0 

46.9 

37.3 

28.5 

8.0 

4.8 

205.5 

2033  . 

79.9 

46.8 

37.3 

28.4 

8.0 

4.8 

205.2 

2034  . 

79.9 

46.9 

37.3 

28.5 

8.0 

4.8 

205.4 

2035  . 

79.9 

46.8 

37.3 

28.4 

8.0 

4.8 

205.2 

2036  . 

79.9 

46.8 

37.3 

28.4 

8.0 

4.8 

205.2 

Average . 

208.0 

Includes  only  separations  from  the  five  armed  services;  excludes  separations  from  the  Public  Health  Service  (PHS)  and  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

”  Reserve  Forces  include  only  those  who  have  had  active  Federal  military  service  (other  than  for  training)  as  a  result  of  their  membership  in 
the  reserves  or  National  Guard.  Reserve  forces  with  prior  active  military  service  in  the  regular  military,  are  classified  according  to  the  branch 
(Army,  Navy,  Air  Force,  Marines)  in  which  they  served  while  in  the  regular  military,  notwithstanding  their  subsequent  service  in  the  Reserve 
Forces. 

''Coast  Guard  separations  estimated  from  VETDATA  ‘‘Non-Defense’’  separations  by  determining  the  current  proportion  of  non-defense  per¬ 
sonnel  in  the  Coast  Guard  (84.8%)  versus  NOAA  and  PHS. 

So  urce :  http://www.  va .  gov/VETDA  T A/Demographics/Demographics,  asp. 


rlui  Dnjiartmnnt  is  defining  a  sinioiis 
injury  or  illnoss  of  o  votoron  as  an  in  jury 
nr  illness  iiuairred  in  the  line  of  dntv  on 
active  duty  (ora  pre-existing  injury  or 
illne.ss  aggravated  by  .service  in  line  of 


'*■’  I'or  (!.xam])l(!.  coinpanul  to  a  .sinf>li!  colxirl 
s(!])aratin}>  lioiii  tho  niilitarv  oviu'  .S  vaais.  iiKulHin” 
till!  siiparalion  of  that  .samo  cohort  ovin'  HI  vtMis  will 
I'osiill  ill  lower  .sorvicoiiiomhors  liom  that  ciohort 
.sookinj;  IroalinonI  in  any  j^ivon  year,  llowovor. 


duty  on  active  duty)  that  manifests  itself 
before  or  after  the  memher  became  a 
veteran  and  is  (tither:  a  continuation  of 
a  serious  injury  or  illne.ss  that  was 
incurred  or  aggravated  when  the 


niodolin^  soparalion  over  10  voars  will  ro.sull  in 
sorvicoinoinhors  from  moro  cohorts  sookin” 
troatmont  in  a  f>ivon  voar.  Tlins.  in  a  stoadv  state, 
the  one  effect  will  cancel  out  the  other.  Different 
models  of  separation  patterns  will,  however,  result 


covered  veteran  was  a  memhcir  of  tlu; 
Armed  Forces  and  rendered  the 
.sitrvicememher  nnahle  to  perform  the 
duties  of  the  servicememher’s  office, 
grade,  rank,  or  rating;  a  physical  or 


in  different  nnmhers  of  treatments  prior  to  reaching 
the  .steady  state,  and  the  net  present  value  of  the 
.stream  of  treatments. 
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mental  condition  lor  which  the  covered 
veteran  has  receix  ed  a  YASRD  oi  .50 
jMircent  or  gr(UJt(^r  and  such  VASRD 
rating  is  ha.sed.  in  whole  or  in  |)art.  on 
the  condition  preci))itating  the  need  for 
military  caregiver  leave:  a  condition  that 
snhstantially  impairs  the  veteran’s 
ability  to  secure  or  follow  a 
substantially  gainful  (H;cnpation  by 
rea.son  of  a  disability  or  disabilities 
relatcul  to  military  .service,  or  would  do 
so  absent  treatment:  an  injury,  including 
a  p.sychological  injury,  on  the  basis  of 
which  the  covered  veteran  has  been 
enrolled  in  the  Dei)artment  of  Veterans 
Affairs  Program  of  (]om])rehensive 
Assistance  for  Family  (Caregivers. 
A.ssnmingan  annual  cohort  of  208. 000 
personnel  .se])arate  from  the  militarv 
each  year,  and  that  about  20  jiercent  of 
tho.se  personnel  incurred  an  injury  or 
illness  in  service  that  manifests  before 
or  after  the  sei  vicememher  became  a 
veteran,  the  Department  estimates  that 
approximately  42.200  militarv 
personnel  separating  from  the  militarv 
(20.8  percent  of  208.000)  j)er  year  might 
have  family  members  who  may  take 
f'MLA  canigiver  leave,  if  the  regulatory 
r(!(piir(!ments  are  met.  This  estimate!  may 
he  over-inclusive  diu!  to  data  limitations 
on  the  severitv  of  service-related 
injuries  and  illmxs.ses. 

Ha.sed  on  the  RAND  findings,  the 
Department  assumes  that  about  50 
percent  e)f  servicememhers  will  .seek 
treatment  as  a  veteran  (i.a..  not  all  the 
injuries  will  h(!  .seivere  enough  to  recjuire 
treatment  beyond  active  service  in  the 
militarv).  Thus,  the  number  of  injured 
.servicememh(!r.s  se))arating  from  th(! 
militarv  per  y(!ar  who  may  seek 


treatment  and  with  family  that  may  he 
eligible  for  caregiver  leav(!  is  ecpial  to  50 
l)ercent  of  42.200,  or  21 .1 80  per  year. 
IJsing  the  previously  de.scribed 
calculations  of  the  joint  jjrobabilities 
that  a  servicememl)(!r  will  hav(!  oik!  or 
more  family  members  eligihh!  for  FMLA 
(.see  A])|)endix  A),  the  Departnuiut 
estimates  that  those  21,180  v(!teran.s  and 
serviceiiKimhers  will  have  2().908 
eligible  family  memhcirs  who  may 
(pialify  for  FMl.A  and  act  as 
caregivers.-*'  Tim  Depart iniiut  assumes 
that  at  least  20  j)ercent  of  eligible 
emj)lovee.s,  or  an  average!  of  7,000  ])er 
year,  will  take  h’MLA  leave!  te)  e:are!  fe)r 
a  veteran  nnelerge)ing  medical  treuitment 
for  a  se!rious  injury  e)r  illness.  This 
assumjition  is  beiseel  em  a  surveyv  e)f 
injnreel  .se!rvie:eme!mbe!rs  e;e)nce!rning  the 
im])ae:t  e)f  their  neexls  e)n  thenr 
e;are!give!r.s.  The  snrveyv  fe)nnd  that  ahe)ut 
10  ]K!re:e!nt  e)f  we)rking  e:are!giver.s  usexl 
‘Tm])aid  leave!  fre)m  their  je)h”  anel  10 
])e!re:e!nt  “e:ut  heeeik  their  hours”  te)  e:are! 
ie)r  the  .servieiennembe!!.  ***  He)we!ve!r,  the 
De!])artme!nt  is  aware!  that  it  is  ne)t 
elrawing  fre)m  a  meere  cennjjrehensive! 
elata  seeureie!  anel  ae:kne)wle!elges  the 
limitatie)u.s  e)f  its  exstimate.  Ne!ve!rthe!le!.ss, 
be!e;ause!  the  e;e)mme!nte!r.s  preevieleel  ne) 
iielelitie)nal  elata  in  re!.s])e)n.se!  te)  the! 
re!e]ne!.st  fe)r  infe)rmiitie)n  aheent  this  issue! 
in  the  NPRM,  the  De!partnu!nt  e;ontinue!s 
to  use  the  he!.st  informeitie)!)  iiveiilahle. 

In  the  2008  Final  Rede,  the 
De!p:irtme!nt  eleve!le)pe!el  a  ])re)file  e)f  the 
"typie;ar’  u.sage  e)f  military  e  areigiver 
leave  e)ve)r  the  e:e)urse!  e)f  a  12-me)nth 
perieeel  fe)r  an  eligible  e!m])le)ve!e!.  Dueler 
this  ])rofile!  e)f  lenive.  the  typie:al 
empleeyeu!  will  take  a  l)loe;k  e)f  four 


wemks  e)f  uiife)re!.se!e!al)le!  heave!  u])e)n 
ne)tifie;atie)n  e)f  the  .seerieeus  injury  eer 
illneess,  a  .se!e:e)nel  l)le)e;k  e)f  twe)  weeeeks  e)f 
uufe)re!.se!e!iil)le!  heave!  fe)lh)wing  tnmsfeer  e)f 
thee  e:e)ve!re!el  .seervieeeemeembeer  to  ;i 
reehahilitiitie)!)  faellity.  twe)  e)ne!-we!e!k 
l)h)e:ks  e)f  uufe)re!.se!e!al)h!  leeiive  fe)r 
uuimtie:ii)ate!el  e:e)m])lie:eitie)ns.  emel  40 
inelivielu.il  elavs  e)f  fe)re!.se!e!;il)h!  leeavee  tei 
e:<ne!  leer  thee  eeeevereeei  seervieeeemeemher.  78 
FK  08051. 

This  i)re)fih!  is  baseeel  e)n  a  typieieil  leave 
])iitte!ru  of  an  eligible  e!m|)h)ye!e!  e;aring 
fe)r  an  injnreel  e)r  ill  servieeemembeer  e)n 
ae:tive!  eluty:  lor  the  ])uri)ose!  e)f  this 
analysis,  the  j)re)fih!  was  aeljn.steel  to 
e:a|)ture!  a  likely  heave  p.itttern  her 
eemployenes  teiking  heave  to  eeare  lor  a 
eeeevereel  veteran.  In  this  e:ase.  the  nature! 
of  the  .serieeus  injury  eer  illness  is 
eexpeeeeteeel  te)  bee  eliffeereent  fre)m  the)se 
eneeountereel  eluring  aeetivee  ehity.  'I'lie 
Dei)artment  assumes  an  injury  te)  an 
aeetive  eluty  servie'.emember  that  results 
in  FMLA  c.ireegiveer  heave  is  likely  te)  bee 
a  suehlen.  severe  injury,  whieeh 
ne!e:e!s.sitate).s  a  large  l)h)e;k  e)f  heave  lor  the 
empheyeeee  te)  traveel  te)  he  at  the  heelsiele 
e)f  the  injnreel  servieeemembeer. 
(Conversely,  ongoing  treeatmeint  for  an 
eexi.sting  injury  or  eiiiigne)si.s  anel  theen 
treeatment  e)f  an  emeerging  injnrv  e)r 
illnee.ss  (e.-.g.,  PT.SD.THI)  might  call  lor 
freeeinent  hut  .she)rt  ])e!rie)els  e)f  leave!  lor 
the  empheyee  to  take  thee  seervieeemeemher 
te)  i)ppe)intme!nt.s  anel  ])re)vieh!  otheer 
e)nge)ing  .supi)e)rt.  Aeljn.sting  the  heave 
pieefile  te)  account  for  tlieese  eliffereneeees 
geneeratees  a  heave  i)atte!rn  such  as  that 
summarizeel  in  Table  10. 


Table  10— Profile  of  Military  Caregiver  Leave— Veterans 


Reason 

Description 

Days 

Flours 

Diagnosis,  therapy,  or  recuperation  . 

1  week  unforeseeable  . 

5 

40 

Travel  to  appointments  and  other  errands  . 

50  days  foreseeable  . 

50 

Total  . 

55 

440 

"•Tlii.s  niiiiil)(!r  acceiiinls  lor  tin?  14.eie)e) 
si!rvit:(!ini!inl!(!rs  wliost;  laiiiilv  mimihcu’s  an; 

(!X|)i!(;lt!(l  lo  lake!  militarv  e:ar(!^iv(!r  loavo  wliilo  llio 
s(!rvi(:(!m(!ml)(!r  is  still  in  tim  militarv  as  \v(!ll  as  the 
approximatdv  :{.7l)tl  participants  in  tin;  Vetorans 
Allairs  l’ni<>ram  ol  Ciompnilionsivo  Assistance  lor 
Familv  (:ar(!f;iv<!rs.  For  roa.sons  discnssoel  ahovo.  IIk; 
Department  now  estimat(!s  that  42.2lit) 
serviceimmihers  are  likeh  to  separate  liavin}>  had 
injuries  or  ilhuxsses  that  would  make  tluan  elieihle 
lor  militarv  car(!eiv(!r.  not  just  the  14.11110 
s(!rvicenu!mh(!rs  p<!r  vear  who  inieht  re.piiri! 
treatmemt  while  still  on  active  dutv  (as  estimated  in 
the  20e)»  riilimiakinej.  Under  the  proposed  rule,  the 
l)(!partment  ernineouslv  assunuHl  that  it  had  to 
account  lor  the  additional  caree^iver  leave  that  mieht 
have  occurr(!d  while  on  active  dutv  due  to  the 


diani>ed  hasdiiU!  estimate!.  However.  althou;.>h  the 
haseline  estimate!  eek  e!ligihle!  se!rvie:e!me!mhe!rs  is  neiw 
liirge!!'.  this  rede  m;ike!s  nee  edi.m^^e!  tei  e:are!f>ive!r  lesive 
while!  theise!  .se!rvie;e!me!mhe!r.s  are!  ein  <ie:iive!  eluty.  In 
this  rideeniiikin^  the!  I)e!partme!nt  ne)w  eenlv  ae:e:e)unts 
le)r  e:are!eive!r  lesive!  that  e)e:e:urs  eelte!!'  .se!paratie)n  emel 
the!re!le)re!  iissumes  .'jO  pe!re:e!nt  eel  se!p.initin^ 
se!r\  ie:e!me!mhe!rs  will  re!epiire!  e:are!.  insle!ael  e)! 
tinie!S  the!  nnmhe!r  .is  it  eliel  in  the!  preipose!el  rule!.  The 
i)e!piirtme!nt  he!lie!ve!s  that  the!  militiirv's  strineeait 
se:re!e!ning  |)re)e:e!elure!s  re!sult  in  the!  intake  eil  re!W 
re!e:ruits  with  pre!-e!xistin‘^  injurievs  e)r  illne!sse!s  that 
mieht  he  iieeraveiteul  hv  sea  viex!.  Ahse!nt  anv  elata  e)n 
.se!rvie:e!nu!mhe!rs  with  sue:h  pre-eexistiiif;  e:e)nelitieins. 
the!  ne!partme!nt  he!lie!ve!s  its  e:e)nse!rviitive! 
iissumptie)ns  use!el  te)  eestim.ite  the!  numher  ejl  eli^ihle 


e:iire!give!i-s  (iinel  the!  re)nndinf>  up  eek  theese!  e!Stimate!s) 
aele!epiate!lv  ae:e:e)nnts  le))-  the!se!  se!rvie:e!me!mhe!rs. 

''  The!  I)e!p<u'tme!nt  meiele!  erne  me)elitie:atie)n  te)  the! 
je)int  pie)l)i!l)ilities  use!el  le))- e:i)re!”ive!r  le!ave!.  In 
aelelitie)!)  te)  lamilv  meemhers  sued)  as  p.ireents. 
spousees.  i)nel  aehilt  e:hilelre!n.  eleesignateed  "next  ))l 
kin"  i)|-e!  iilse)  eeligihle!  te)  teeke!  militarv  eaireegiver  heave! 
unele!!-  FMl.A.  The!  I)e!pa)lme!nt  iie:e:e)unte!el  leer  this 
elilTe!re!r)e:e!  hy  i)ssuming  all  seervieeememheeis  have!  ;il 
lesisi  eine!  jeeeteential  eeeuegiver  eligible  le))’  F'MI.A 
leeiive!. 

"‘Uhrisleensen  eel  al.  lieieeneemie:  Iinpae:!  een 
Uareegivers  eel  thee  .Seerieeusly  Weeuneleel.  111.  anel 
Injnreel.  UNA.  April  201)!).  Aviiilahle  al:  hllj):// 
\v\\\\.cnit.c)r^/sitos/(lofmili/(ilos/resimn:h/ 

DOOl  until).  A2.i)<H. 


V  3  Based  on  this  profih;,  the  Department  j)urp()ses,  it  the  definition  of  serious  if  the  definition  was  set  more 

estimates  that  7, ()()()  eligible  emi)loyees  injury  or  illness  was  set  more  inclusively  to  include  disahility  ratings 

’-4^  will  take  ()()()  days  (it.l  million  stringently  to  include  disahility  ratings  of  :t()  percent  or  greater,  then  8,800 

hours)  of  FMLA  leavi;  annually  to  act  as  of  (it)  percent  or  greater,  then  the  eligible  emjiloyees  would  take  48.'),000 

i  a  caregiver  for  a  veteran  who  is  Department  estimates  that  about  0,400  (lays  (8.0  million  hours)  of  FMLA  leave. 

I  undergoing  treatnumt  for  a  .serious  eligibh;  employees  would  take  8.'i4,000  Table;  11. 

illness  or  injury,  l-’or  com|)arative  days  (2.8  million  hours)  of  I'MLA  h;ave; 


Table  11— Estimated  Military  Caregiver  Leave  Usage  Under  Different  Definitions  of  Serious  Injury  or 

Illness 


1 

Leave  type 

Covered 
service - 
members 
or  veterans 
(1 ,000) 

Number  of 
eligible 
family 
(1 ,000) 

Number  of 
leave 
takers 
(1.000) 

Days  of 
leave  per 
year 
(1,000) 

Flours  of 
leave 
per  year 
(mil.) 

Leave 
events 
per  year 
(1,000) 

Sll  VASRD  60%+  . 

19.4 

24.7 

6.4 

354 

2.8 

328 

nw 

Sll  VASRD  50%+  . 

21.1 

26.9 

7.0 

385 

3.1 

357 

H 

Sll  VASRD  30%+ . 

26.6 

33.9 

8.8 

485 

3.9 

450 

2.  Airline  Flight  Crew  FMLA  Leave  guarant(;e  (or  its  eepiivalent),  and  12  below,  was  develojK;d  hv  estimating 

The  chanwes  to  the  FMLA  eligihilitv  worked  or  been  paid  for  not  less  than  the  proportion  of  NAICS  code  48 

r(;(iuirem(;nrs  for  airline  flight  cr(;w  hours,  not  including  ])ersonal  classified  as  “Air  Transportation” 

emj)lov(;es  do  not  alter  the  numher  of  commute  time,  or  time  spent  on  (NAICS  481)  in  each  size  class  from  the 

cover(;d  employers  in  the  airline  vacation,  m(;dical,  or  sick  leave.  2008  Statistics  of  U.S.  Busines.ses  at  the 

indu.strv  hut  increase  the  numher  of  Additionally,  the  rule  e.stahlishes  a  hank  8-digit  NAICS  level.  'I’liis  proportion 

pilots,  co-jjilots,  flight  attendants  and  days  of  I’MLA  leav(;  (l.'j8  days  for  was  multiplied  by  the  total  numher  of 

flight  engineers  who  are  eligible  to  take  military  caregiver  h;ave)  for  flight  crew  establishments,  firms,  employment  and 
l’Ml,A  huive,  and  as  a  r(;sult,  will  likely  em])loyees  to  use  in  full  day  increments,  payroll  in  NAICS  48  according  to  the 

increa.se  the  total  numh(;r  of  FMLA  ‘‘”^1  e.stahlishes  new  recordkeeping  2008  Bl.S  .s])ecial  tabulations.  Next. 

l(;aves  taken  by  these  em])loy(;e,s  in  the  r(;ciuirements  for  the  airline  indu.strv.  employers  with  fewer  than  ."iO 

airline  industry.*”  Tin;  amendment  The  Department  estimated  the  profile  (;mploy(;(;.s  were  dropped  from  the 

changes  eligibility  such  that  an  airline  of  cov(;red  (;m])loyers  in  the  “Air  profile;  as  desi:rih(;d  below,  tin; 

flight  crew  emplov(;e  meets  the  hours  of  Trans])ortation”  indu.strv,  tin;  numl)(;r  of  Dej)artment  did  not  attempt  to  make  an 

service  re(|uirement  if.  during  the  airline  flight  crew  employees  who  adjustment  for  establishments  with 

jaevious  12-month  p(;riod.  he  or  she  has  would  ht;  eligible  for  FMLA  leave,  and  fewer  than  .*10  employees  that  are  owned 

worked  or  been  paid  for  not  less  than  80  the  numh(;r  of  leav(;.s  they  may  take.  The  by  firms  with  im)re  than  .'iO  employees 

p(;rcent  of  the  applicable  total  monthly  profile  of  covered  employers,  .see  Table  in  a  VTi  mile  area  for  this  suh-industry. 


Table  12—2008  Covered  Employers  in  Air  Transportation 


Size  class 
(employees) 

Firms 

Number  of 
establish¬ 
ments 

Employment 

Annual 
payroll 
($  mil.) 

Estimated 
revenues 
(S  mil.) 

Estimated 
net  income 
(S  mil.) 

50  to  99  . 

118 

184 

5,098 

S266 

S742 

$4.2 

100  to  499  . 

113 

544 

16,577 

919 

2,370 

23.3 

500+  . 

135 

2,204 

439,315 

24,905 

70,922 

2,295 

Total  . 

366 

2,932 

460,990 

26,090 

74,033 

2,323 

Source:  BLS  Special  Tabulations,  2008;  and  Statistics  of  U.S.  Businesses,  2006 


Ba.sed  on  conversations  with  ex])ert.s  interviewees  oh.served  that  for  mo.st  employees.  This  includes  ])ilots.  co¬ 
in  the  airline  industry,  tin;  D(;partment  carriers  it  was  very  unlikely  that  airline  pilots,  flight  engineers,  and  flight 

assumes  that  all  potentially  eligible  flight  crew  employees  would  he  attendants. 

airline  flight  crew  em])loyee.s  arc:  em])loyed  at  a  domicile  with  fewer  than  The  next  step  was  to  determine  the 

emjiloyeci  at  a  covered  worksite.  In  .60  total  em])loye(;.s.^'’  Next,  the  proportion  of  those  airline  flight  crew 

general,  flight  crew  members  are  Department  determined  the  total  emplovees  who  will  he  eligible  for 

.scheduled  for  flights  from  a  home  base,  numher  of  airline  flight  crew  employees  f^MLA  leave.  Crew  mendiers  who  are 

or  domicile.  A  domicile  would  not  only  employed  in  air  trans|K)rtation  from  the  paid  for  .60  to  80  hours  per  month  will, 
include  the  airline  flight  crew  BL.S  Occujjational  FmploymenI  over  the  course  of  a  12-month  period,  he 

employc;es,  hut  the  non-flight  crew  .Statistics  for  2008;  in  2008  there  were  ])aid  for  800  to  720  hours  and  they  will 

em])loyee.s  as  well;  therefore,  the  about  182,200  airline  flight  crew  easily  meet  the  hours  of  service  recpiired 

'''Tin:  FAA  (Icfinos  a  lli^ht  c:r(!\v  iiicaniKM'  as  "A  bitfyJ/w  w  w.ldd-iiircrdfl-cvrtifimtitm.cain/Um-  Franz  and  l.anron  lankovic,  both  of  FRO.  laiuil 

pilot,  flight  onginoor.  or  flight  Tiavigator  assignod  to  thlinilions.html.  Zwohor.  2t)lt).  Intorviow  with  laiuM  Zwohor  of  II..S. 

dnty  in  an  aircraft  during  flight  tiino."  Availahlo  at:  -"’Koh  l)(!l,iu:ia.  2l)U).  Interview  with  Roh  Airways  I’ilots  Association,  ('.idvin  Franz  and 

DeLuc:ia  of  AIR  Conference  (now  A4A).  (lalvin  Uuiren  jankovic.  holh  of  FiRC. 


Federal  Register  /  Vol.  78.  No.  25  /  Wednesday,  February  8.  201 .8 /Rules  and  Regulations 


8893 


for  eligibility  under  the  AF(’,TCA. 
According  to  .sample  data  provided  by 
the  industry,  about  80  j)ercent  of 
American  Airlines  flight  attendants  are 
paid  for  .50  or  more  hours  p(!r  month, 
and  this  is  considered  niasonably 
rej)re.sentative  of  industry  patterns.^' 
While  a  similar  dislrihulion  of  ])aid 
hours  for  pilots  is  not  available,  the 
FAA  indicates  that  most  pilots  are  paid 
for  an  average  of  75  hours  ])er  month: 
ha.stul  on  this  observation,  the 
D(!partment  assumes  that  a  similar 
proportion  of  pilots.  80  ptu'cent.  woulil 
reach  the  hours  of  service  required  for 
eligibility.  Ha.sed  on  the.se  e.stimates. 
about  120.700  airline  flight  crew 
employees  may  he  eligible  to  take  FMLA 
lea\'e. 

Many  airlines  have  already 
incorporated  FMLA-type  j)rovisions  in 
collective  bargaining  agreements  with 
pilots  and  flight  attendants.  In  terms  of 
the  costs  associatcul  with  the  number  of 
leaves  residting  from  the  changes,  it  is 
im])ortant  to  consider  the  ])roi)ortion  of 
airline  flight  crew  employees  already 
taking  FMLA-tvpe  leave  under 
collective  bargaining  agnuanents.  based 


on  a  review  of  the  current  FMbA-tyi)e 
leave  policies  in  the  labor  contracts  for 
15)  air  carricMs.  the  Department  finds  that 
about  20  perc(!nt  of  i)ilots  and  85  to  40 
percent  of  flight  attendants  are  covered 
and  eligible  for  FMLA-tvpe  haivi! 
policies.'-  A.ssuming  that  80  ])ercent  of 
pilots  and  03  percimt  of  flight  allendanls 
an;  not  currently  covered  by  FMLA-tvpe 
policies,  tlu!  Department  estimates,  as 
outlined  in  'fahli!  13.  that,  of  the 
125). 700  airline  flight  cnnv  (unployees 
that  will  b(!  eligible,  5)0,500  are  not 
already  covasred  by  an  FMLA-type  leave 
j)olicy  under  a  collective  bargaining 
agnuMuent. 

becau.se  there  is  little  information 
available  on  the  FMLA-tV])e  leave  u.sage 
patterns  of  airline  flight  crew 
employees,  the  Dtipartment  assumes 
that  flight  attendants  will  use  FMLA 
leave  at  a  similar  rate  to  the  rest  of  the 
po|)ulation.  Based  on  interviews  with 
experts  in  the  airliiu!  industry,  pilots 
(also  co-])ih)ts  and  flight  engineers)  tend 
to  use  less  FMLA-type  leave  due  to 
different  demographic  needs  and  the 
availability  of  other  types  of  paid 
hjave.-*:'  The  2008  BRIA  extrajjolated 


hnive  usage  rates  from  surveys  of  FMLA 
leave  u.sage  to  estimate  expected  leave 
use  among  the  geimral  population  for 
2007;  the  Department  further 
(;xtrapolat(;(t  this  number  to  estimate  an 
(!xpected  leave  u.sage  rate  of  7.5)  i)ercent 
of  eligibU;  employees  and  ap|)lied  this 
rat(!  to  the  number  of  eligible  flight 
attendants  not  covered  by  a  colhictive 
bargaining  agreement. (liven  that 
pilots  u.se  less  FMLA-ty])e  leave,  the 
Dei)artment  u.sed  a  rale  of  five  jiercent 
in  its  cah;ulalion  of  the  e.stimat(;d 
number  of  eligible  pilots  not  covered  hv 
a  collective  bargaining  agreement.  Based 
on  the.se  estimates  and  assnmjjtions.  just 
under  0.000  flight  attendants,  pilots,  co- 
])ilots.  and  flight  engineers  will  take 
new  FMLA  lea\’e.s  under  the  changes. 
Assuming  that  airline  flight  crew 
employees  will  take  a])i)roximately  the 
.same  number  of  leaves  per  12-month 
])erio(l  as  the  general  ])opnlation,  the 
D(!partment  estimates  that  each 
individual  will  take  1.5  leaves,  for  a 
total  of  8,5)30  leaves.'*'’  Table  13 
summarizcis  the  e.stimates  develo])ed  in 
this  section. 


Table  13.  Estimated  FMLA  Usage  by  Flight  Crews 


Flight  crew 

Number  of 
crew* 

Number  of 
eligible 
crew" 

Eligible  crew 
not  covered  by 
CBA  FMLA- 
type  policy" 

Eligible  crew, 
not  covered  by 
CBA  that  will 
take  leave  " 

Number  of 
new  FMLA 
leaves  ° 

Pilots  . 

Flight  Attendants  . 

64,800 

97,400 

51,840 

77,920 

41,470 

49,090 

2,070 

3,880 

3,110 

5,820 

Total  . 

162,200 

1 

129,760 

90,560 

5,950 

8,930 

Sources:  BLS  Occupational  Employment  Statistics,  May  2008,  Scheduled  Air  Transportation;  CONSAD  Research  Corporation,  December  7, 
2007. 

**  Number  of  pilots  includes:  pilots,  co-pilots  and  flight  engineers  (532011);  and  commercial  pilots  (532012) 

Eligibility  based  on  estimated  proportion  of  crew  members  (80%)  meeting  hours  of  service  requirement. 

<=  Based  on  a  sample  of  CBA  for  flight  attendants  about  35%  to  40%  are  currently  covered  by  an  FMLA-type  provision  such  that  most  are  eligi¬ 
ble  to  take  leave  (we  assumed  a  point  estimate  of  37%  for  the  calculation);  for  pilots  about  20%  are  currently  covered  by  an  FMLA-type  provision 
such  that  they  are  eligible  to  take  leave. 

Flight  attendants  take  leave  at  same  rate  as  other  industries  (7.9%);  pilots  and  other  crew  use  slightly  less  FMLA  leave  (5%). 

®  Individuals  taking  FMLA  leave  average  1 .5  leaves  per  year. 


F.  (Josis 

This  section  describes  the  costs 
associated  with  the  changes  to  FMLA. 
including:  regnlatory  familiarization, 
employer  and  employer!  notices, 
certifications,  and  other  costs. 


■"  ■I'aljlo  "AA  l''li}>lil  ,'\lt(!n(liint  lilnck  I  lours  .iiid 
I’aid  Doiirs"  prox’idtHi  hv  luUu  vit^woo.  Kolt  l)i-l,iu:ia. 
2(110.  lnl(!i  vio\v  willi  Rot)  Did.ucia  of  .MR 
Conlonaico  (now  .\4.\).  Calvin  l•'I■an/  and  Dniron 
jankovic.  holh  ol  liRC.  Tahlo  availahio  at:  hllj):// 

AAFA(^lnii1s  7. ti.U). pell:  \»K\  accossod  on  )ulv  7. 
2012. 

'-  Hasod  on  a  roviow  otoxcorpis  from  I  ho 
r:olliK:livo  hai-oainino  agrinunonts  of  1!)  airlinos 
Iransmillod  to  llio  DoparlmonI  hy  .Stovo  .Schomhs. 


1.  Regulatory  Familiarization 

In  re.sjKin.se  to  the  changes  to  the 
FMLA,  (iach  em])loyer  will  need  to 
review  the  changes  and  determine  what 
riA'isions  are  neces.sarv  to  their  |)olicie.s, 
obtain  cojiies  of  the  revised  FMLA 
po.sterand  templat(!s  for  nupiired 
nolic(!.s  and  certifications,  and  iqidate 
their  handbooks  or  other  leavivrelated 


.Association  of  l•'liKht  Attendants — CWA.  on  lanuarv 
10.2010. 

■'  'Rt)h  Dol.ucia.  2010.  intorviow  with  Roh 
Dol.ucia  of  AIR  (;onforonco  (now  A4A).  Calvin 
l-'ran/.  and  l.aiiron  lankovic.  l)olh  of  liRC.  |anol 
Zwoh(!r.  2010.  Inlorviow  with  |ano1  Z.wohor  of  U.,S. 
Airways  I’ilols  Association.  CaU  in  Franz  and 
Lanron  jankovic.  both  of  l-iRC. 

•’■'Tho  extrapolation  is  ns(!d  hei:au.se  the  snrvev 
was  performed  relativelv  soon  after  FMLA  was 
enacted:  over  time,  as  employee  knowledge  of 


materials  to  incorporate  the  changes  (.see 
(General  Notice  below).  This  is  a  one¬ 
time  cost  to  each  em])loyer,  calculated 
as  two  hours  at  the  loaded  hourly  wage 
of  a  fluman  Resources  (HR)  staff 
member  in  the  iiirline  industry  and  one 
hour  in  all  other  indu.stries  to  comjilete 
the  tasks  described  above.'*"  Indiistricis 


FMLA  provisions  has  j;rown.  imisumahly  so  has 
F'ML.A  usasc. 

■'  ’CON.SAll  Rosoarch  Corporation.  Docemhor  7, 
2(107 

■"’  I'hi!  loaded  hourly  waf>i!  is  tho  rognlar  honrlv 
wage  mnlli|di(!d  hv  l.;i  to  account  for  pavroll  taxes 
and  any  employee  henefits.  For  this  analysis  we 
used  a  loaded  hourly  wage  of  about  .S27  per  hour 
based  on  a  t:omparison  of  two  occupations:  4;i-41()1 
Human  Resourt:es  Assistant  (loaded  honrlv  wage 
.S24).  and  i:i-l(17H  Human  Resources  Training  and 

(Uintiiuuut 


8894 


Federal  Register/ Vol.  78,  No.  25 / Wednesday,  February  6,  201 3 /Rules  and  Regulations 


other  than  the  airline  industry  will  need 
less  time  for  this  task  because  there  is 
no  need  for  them  to  review  the 
components  of  the  rnh;  pertaining  to 
flight  cnnvs  and  they  are  already 
familiar  with  the  r(!(|nin!ments  of  the 
FMbA.  including  the  FY  2008  NDAA 
amendments  to  the  FMLA  that  initially 
cnnited  the  military  family  leave 
provisions.  In  the  2008  Final  Ride,  the 
Ilejiartment  estimated  the  FY  2008 
NDAA  amendments  would  involve  two 
hours  for  regulatory  familiarization.  73 
I’R  08047.  Because  the  FY  2010  NDAA 
amendments  are  simjily  an  expansion  of 
provisions  with  which  the  employers 
are  already  familiar,  the  Diipartment 
believes  one  hour  is  ajijiropriate  for  that 
component.  The  Dejiartment  reijnested 
i;omment  on  the  suitability  of  the 
assumption  that  regulatory 
familiarization  will  require  two  hours 
for  the  airline  industry  and  one  hour  for 
all  other  indn.stries  hut  received  few 
comments  on  this  issue  and  found  no 
data  to  justify  revising  the.se 
assumjitions.  .See  the  .Summary  of 
Fuhlic  Comments  for  a  more  detailed 
discussion  of  the  comments. 

2.  Employer  Notices 

Under  the  F'ME/\,  as  described  in 
^82,5.300.  emjiloyers  are  r(!(|uired  to 
])rovide  certain  ty])es  of  notices  to 
emjiloyees  including  F’Ml.A  eligibility, 
enijiloyee  rights  and  responsibilities, 
ami  enqiloyee  usage  of  leave.  The 
estimated  time  to  complete  each  notice 
is  ha.sed  on  the  FRA  contained  in  the 
2008  Final  Ride.  73  FR  08040. 

a.  (Umaral  Noiict^.  E\'erv  cox  ered 
emjiloyer  mu.st  provide  general  notice  of 
the  FMEA  jirovisions  to  all  em|)loyees: 
this  notice  may  be  iirovided  in 
employee  handbooks  or  other  benefits 
ami  leave  materials  or  as  a  one-time 
notice  to  new  employees.  For  the 
purpose  of  this  analysis,  the  cost 
associated  with  the  changes  will  be  a 
one-time  cost  to  each  employer  to 
update  the  notice  provided  and  is 
included  under  regidatorv 
familiarization  costs  above. 

1).  El}<>il)ilitv  Noticfi  (ind  Bights  and 
Hnsponsibilitif^s  NoticH.  An  emjiloyer  is 
reijuired  to  notify  an  emjiloyee  of  his  oi¬ 
lier  eligibility  to  take  FMLA  leave  when 
an  emjiloyee  reijuests  FMLA  leave  or 
the  emjiloyer  becomes  aware  that  an 
emjilovee's  leave  may  be  for  an  l‘'MLA- 
(jualifying  rea.son.  The  notice  must  state 
whether  or  not  the  emjiloyee  is  eligible 
and.  if  not,  the  reason  the  emjilovee  is 
not  eligible.  Along  with  the  eligibility 
notice,  the  emjiloyer  must  include  a 
discussion  of  emjiloyee  rights  and 


l.;ilK)r  Kolations  .S|)(!(:ialists  (loailtul  liourlv  wage 
.Saii). 


obligations,  that  leave  may  he 
designated  as  FMl.A,  the  ajijilicalile  12- 
month  jieriod  for  leave,  certification 
requirements,  and  other  key  details.  The 
co.st  of  the.se  combined  notices  is 
calculated  as  10  minutes  at  the  loaded 
hourly  wage  of  an  UR  .staff  member  to 
jiroi:e.ss  each  notice. 

c.  Df^sigimtion  Notice.  The  emjilover 
is  required  to  determine  if  leave  taken 
by  the  emjiloyee  is  for  an  FMLA- 
(jualifving  rea.son  and  will  he  designated 
and  counted  as  FMLA  leave  and  jirovide 
written  notice  to  the  emjiloyee  of  this 
determination.  Notice  mu.st  he  jirovided 
even  if  the  emjiloyer  determines  that  the 
leave  will  not  lie  designated  as  FMLA. 
and  only  one  notice  is  reijuired  jier 
FMLA  rea.son  per  12-month  jieriod.  The 
co.st  of  this  tyjie  of  notice  is  calculated 
as  10  minutes  at  the  loaded  hourly  wage 
of  an  HR  staff  member  to  jirocess  each 
notice. 

3.  Certifications 

Under  the  FMLA.  as  described  in 
4}  825.305.  emjiloyers  are  allowed  to 
reijuest  certification  to  sujijiort  an 
emjilovee's  need  for  FMLA  leave  due  to 
his  or  iier  own  or  a  family  member’s 
serious  health  condition,  the  serious 
injury  or  illness  of  a  covered 
serviceinemher,  a  ijualifying  exigency, 
or  to  verify  an  emjilovee’s  fitne.ss  for 
duty  after  an  absence  due  to  the 
emjilovee’s  own  health  condition.-*'  In 
addition,  an  emjiloyer,  at  its  own 
exjiense  and  subject  to  certain 
limitations,  may  also  reijuire  an 
emjiloyee  to  obtain  a  second  and  third 
medical  ojiinion.  The  costs  associated 
with  the.se  certifications  include: 
Emjiloyer  cost  to  reijuest,  review,  and 
verify  the  certification  and  second  and 
third  ojiinions,  and  emjiloyee  cost  to 
obtain  the  certification  from  the 
designated  authority. 

a.  Medical  (Certification.  This  tvjie  of 
certification  may  lie  requested  of 
emjiloyees  who  take  FMLA  leave  for 
their  own  .serious  health  condition  or 
that  of  a  family  memher  and  is  ohtained 
from  the  health  care  jirovider.  This  is  a 
recurring  cost  to  both  the  emjiloyee  and 
the  emjiloyer  for  each  FMLA  leave  event 
that  is  required  to  have  medical 
certification.  The  co.st  to  the  emjilovee 
is  calculated  as  the  co.st  of  the  visit  to 
the  health  care  jirovider  comjileting  the 


unknown  piTconl  ol  innployiTS  n!()niri! 
i!in|)l()Vii(!s  to  poriodically  rocinlily  tlioir  iiimhI  tor 
I'-.Ml.A  Iciiivo.  ’l-lu!  llopiirtiiKMil  doo.s  nol  liavo  anv 
data  on  tlio  piMconl  otinnplovcns  that  nKiniro 
ctalificalion.  and  Ixdiovo  tin;  porconi  ot  (anplovor.s 
that  roipdro  rocortificalion  is  a  small  porianil  of 
thoso  tliat  roipiiro  emti  Heal  ion.  llnTidon!  Ilio 
ll(!parlm(!nl  has  nol  altomplod  to  ostimatn  dm 
nnndmr  of  omijloyors  lliat  r(!()niii!  rocortificalion  or 
tlm  costs  associatoil  willi  it;  wo  expect  that  lliese 
costs  are  small. 


certification,  assumed  to  he 
ajijiroximately  .$50  jier  visit.-*"  The  co.st 
to  the  emjiloyer  is  30  minutes  at  the 
loaded  hourly  wage  of  an  HR  staff 
jierson  to  review  and  verify  each 
certific.atiou.  The  changes  in  this  Final 
Rule  will  only  imjiact  the  usage  of 
FMLA  leave  for  the  emjilovee’s  own  or 
the  emjilovee’s  family  member’s  serious 
health  conditiou  for  airline  flight  c.rew 
emjiloyees:  therefore,  for  the  jiurjioses 
of  this  analysis,  the  additional  costs  of 
the  changes  will  only  accrue  to  airline 
flight  crew  emjiloyees  and  airline 
inilustry  emjiloyers.  (The  cost  for 
medic.al  certification  for  military 
caregiver  leave  is  discns.sed  helow.) 

Under  the  Final  Rule  the  emjilover 
may  seek  a  second  or  third  ojiinion  for 
certification  of  a  .serious  injurv  or  illne.ss 
of  a  covered  serviceinemher  if  the 
original  c.ertific.ation  was  ohtained  from 
a  health  care  jirovider  other  than:  A 
DOD  health  care  jirovider,  a  VA  health 
care  provider,  a  DOD  TRKfARE  network 
authorized  jirivate  health  care  jirovider, 
or  a  DOD  non-network  TRICARE 
authorized  jirivate  health  care  jirovider. 
The  number  of  emjiloyers  able  to  .seek 
additional  ojiinions  on  certifications 
under  these  circumstances  is  likely  very 
close  to  zero,  as  most  current  militarv 
members  and  recentlv  .sejiarated 
veterans  rely  on  one  of  the 
aforementioned  health  c.are  jiroviders 
for  care.  As  a  result,  the  Dejiartment  did 
not  estimate  these  costs,  which  are 
exjiected  to  he  minimal. 

li.  Qualifying  Exigency.  Emjiloyees 
tiiking  FMLA  leave  for  a  qualifying 
exigency  may  he  asked  to  jirovide  a 
ciijiy  of  the  relevant  military  orders  or 
other  documentation,  and  a  ciijiy  of 
Form  VVH-384  Certification  of 
Qualifying  Exigency  to  their  emjiloyers 
to  suli.stantiate  their  need  for  leave.  This 
is  a  recurring  co.st  to  the  emjiloyer  for 
each  FMLA  qualifying  exigency  leave 
for  which  the  emjiloyer  requires  the 
emjiloyee  to  jirovide  certification.  The 
co.st  is  calculated  as  20  minutes  at  the 
loitded  hourly  w:ige  of  an  HR  staff 
Jierson  to  rex'iew  and  verifv  each 
certification. 

c.  Militaiy  (Caregiver.  Emjiloyttes 
taking  FMLA  military  caregiver  leave  to 
c:are  for  a  covered  .sctrvicememlier  with 
a  (jualifying  illne.ss  or  injury  may  he 
asked  to  jirovide  medical  certification  of 
the  condition  from  iin  authorized  health 
care  jirovider.  This  is  a  recurring  cost  to 
both  the  emjilovee  iind  the  emjilover  for 
each  FMLA  military  caregiver  leave 
event  for  which  the  emjilover  retjuires 
medical  certification.  The  co.st  to  the 
emjiloyee  is  calculated  as  the  cost  of  the 
visit  to  the  health  care  jirovider 
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completing  the  certification.  assunKul  to 
1)(5  aj)proxiniately  S5()  per  visit. The 
cost  to  tlie  employer  is  30  minutes  at  the 
loaded  hourly  wage  oi  an  HR  stall 
pmson  to  reviciw  and  \’erily  eacli 
certification.  For  the  pnrjxKses  of  this 
analysis,  these  costs  accrue  to 
employees  taking  h'MbA  military 
cari'giver  leave  to  care  for  a  covenul 
veteran  with  a  (lualifying  illness  or 
injury  and  their  emjjloycns. 

d.  FHiifiss  for  I^iity.  For  certain 
occui)ations.  em|)lovers  may  desire 
certification  from  a  medical  professional 
that  an  employee  is  well  enough  to 
fulfill  their  duties  following  an  FMLA 
leave  for  the  employee's  own  .serious 
health  condition.  Under  prescrihed 
circumstances,  an  employer  may  request 
a  fitness-for-duty  certification.  The  cost 
to  the  employee  is  calculated  as  the  cost 
of  the  visit  to  the  health  care  provider 
completing  the  certification,  a.ssumed  to 
he  ap])roximately  S.50  ])er  visit. The 
cost  to  the  employer  is  30  minutes  at  the 
loaded  hourly  wage  of  an  HR  staff 
person  to  review  and  verify  each 
certification.  For  the  purposes  of  this 
analysis,  the  additional  costs  of  the 
changes  will  only  accrue  tt)  airline  fiight 
crew  employees  and  airline  industry 
employers. 

4.  Other  Employer  Hosts 

The  l'’MEA  includes  emi)lover 
recordkeeping  reciuirements  hut  those 
costs  are  not  addres.scul  here.  Emph)yers 
must  c.ontinue  to  keiij)  and  maintain 
records  under  the  Final  Rule  as  they  are 
nupiired  to  do  so  und(;r  the  current 
regulations.  Ailditionally.  while  the 
Final  Rule  imj)lements  the  statutory 
aimaidments  that  more  hroadlv  cover 
airline  flight  crew  employetjs.  the 
Department  expects  that  employers  in 
the  airline  industry  have  already  been 
tracking  hours  to  comply  with  the 
FMi.A.  Prior  to  enactment  of  the 
AFCTCA.  covered  airlines  were  already 
re(piireil  to  comply  with  FMLA  with 
respect  to  em])lovees.  such  as  ticketing 
agents,  baggage  handlers,  and 
administrative  ])ersonnel.  as  well  as 
some  airline  flight  crew  employees. 
Further.  A4A  noted  that  i)rior  to  the 
AFU  Tf'A.  various  air  carriers  had 
institut(!d  internal  FMLA  i)rogram.s. 
including  hxive  entitlement  banks,  and 
Ihendbre  had  hetm  tracking  flight  crew 
em])lovees’  hours  for  internal  business 
purposes  as  well.  As  such,  the 
Department  expects  the  Final  Rule  will 
create  minimal  additional 
recordkeej)ing  burdens  on  airline 
employers. 


■•''CON.SAIJ.  l)(!(:i!mlH!r  2007. 
'•"(lON.SAl).  l)<!(:t!inlM!i'  2007. 


a.  Eluplovoo  Uoalth  Bonofits. 

Emplovms  are  nxiuired  by  the  I’^MLA  to 
maintain  emi)loyee  health  biniefits 
during  their  absence  on  FM1.,A  huivc!. 

This  is  a  recurring  cost  to  (xich  emiiloyer 
that  is  calculated  as  the  cost  per  hour  to 
cover  employee  health  Ixmefits 
multi])li(!d  hvtlu!  total  numh(!r  of  hours 
of  FMl.A  leave?  taken. This  cost  results 
from  additional  reasons  an  employee 
may  take  FMt.A  leave  ((lualifying 
exigency,  military  caregiver),  and 
additional  emj)loyees  entitled  to  leave? 
(airline  flight  e:re?w  e?mplovee?s).  The? 
De?])artment  estimateel  this  e;e)sl  as  j)art 
e)f  the?  2008  Final  Rule  <md  is  using  the 
siime  methoele)logy  here,  noting  that 
“the  marginal  e:e)sts  related  te?  workers 
taking  *  *  *  military  family  le?ave 
*  *  *  residt  from  the  e;ost  e)f  provieling 
he?alth  insurane;e  (hiring  the  pe?rioel  the 
weirker  is  on  le?ave  *  *  *  The 
Department  be?lieves  tlu?se  *  *  *  costs 
are?  reasemahle  pre)xi(?s  for  the 
oppeirt unity  cost  e)f  the?  NDAA 
preivisions.  since  lu?alth  insurance 
e:e)ve?rage?  re])re?se?nts  the?  marginal 
cennjiein.sation  an  employer  is  still 
re?quired  tei  e:ove?r  uneler  the?  FMLA  when 
a  weirke?!’  is  absent.”  73  l-'R  (iOOfil. 
Aex'.eirding  te?  the?  ULS  “Enqileiyer  Heists 
for  Em])le)ye?e?  Heimpensation  Surve?y”  eif 
June  2008.  e?mple)ye?r.s  spenel  an  ave?rage? 
of  .S2.2.5  per  emple)ye?e  per  heiur  weirked 
em  he?alth  insurance  exiverage?.^’-  Feirthe? 
jmriieise  of  this  analysis,  feir  le?av(?s 
relateel  tei  the  NDAA  the?  De?partme?nt 
use?el  the?  e?stimate?d  hours  eif  leave?  taken, 
feir  flight  e:re?w  le?ave?s  the?  De?j)artme?nt 
a.ssume?(l  e?ach  leave?  is  eight  hemrs  in 
length. 

1).  Ho})I(t(:(;nwnl  Workers.  In  semie? 
husine?.sse?s.  employers  are  able  to 
r(?distribute?  work  among  either 
employees  while?  an  e?mployee  is  abse?nt 
on  FMLA  leave  hut  in  other  ca.se?s  the? 
e?m])loyer  may  nee?d  to  hire?  te?mjiorary 
replaceme?nt  workers.  This  process 
involves  exists  reisulting  freim 
reicruitment  eif  temporary  workers  with 
neieideel  skill  sets,  training  the  temporarv 
workeirs.  anel  lost  or  reduced 
preiductivity  eifthe.se  weirkers.  The  cost 
to  ceimpensate?  the  temporary  workeirs  is 
in  most  ca.seis  eiffseit  tiv  the?  amount  of 
wageis  neit  paid  tei  the  empleivee?  ab.seint 
ein  FMLA  leave. 

In  the?  initial  FMf.A  rulemaking  in 
1003.  the  Department  elreiw  upon 
available?  re?seare:h  tei  suggei.st  that  the 
e.o.st  ]ie?r  eimpleiyeir  tei  adjust  feir  weirkers 
who  are?  ein  I'Ml.A  leiave?  is  fairly  small. 


'’''I’hi!  l)(!))iirtinonl  this  iik^iIumIoIii^v 

()V(!isl:iti!s  ll)(!  cost  associiiliul  with  this  provision  as 
not  ail  (tniployoos  wlio  take  I'MI.A  Icsavo  rocoivo 
insuranci!  iroin  tluhr  (Miiplovors. 

8LS  HinploviiKnit  (lost  'rriMuls.  availahh;  at; 
littp://www.hls.f>o\7n(:.s/iH:t/.  Acciissod  on  |ulv  7. 

2ei12. 


.58  FR  31810.  As  in  |irt?vious 
rulemakings,  the  Deipartment  re(|ue?ste?tl 
infbrmatiein  freim  businesses  on  the 
imjiact  eif  different  strateigies  for 
e:eimpe?nsating  feir  weirkers  ein  leiave. 
jiarticularly  the  extent  to  which  work  is 
reielislriliuteiel  among  other  weirkeirs.  anel 
the  exists  eif  reexuiting  anel  training 
temjieirarv  weirkers.  With  no  additieinal 
infeirmatiein  fortheximing  freim  ]iuhlic 
eximmeints.  we?  will  exintinue  tei  assume? 
that  these  exi.sts  are  fairly  small  for  the 
purpo.se?  of  this  analysis.  Furtheirmore. 
meist  enqiloyers  sulijee:t  to  this  rule 
eJiange  have  lieiein  imjilementing  the? 
I’MLA  for  some  time  and  have  alreaely 
eleveleqieel  internal  systems  for  weirk 
redistribution  and  recruitment  and 
training  of  tenqiorary  workers.  The  air 
transpeirtatiein  industry,  however,  is  an 
exexiptiein  to  this  reasoning  and 
emjiloyers  in  this  industry  may  facx? 
additional  challenges  with  respect  to 
se:he?dulin». 

Due  to  the  nature  of  the?  industry, 
airlines  have  varieel  anel  ceimjilex 
a]i]iroae;he?s  to  scheduling  airline  flight 
crew  enijiloyees  for  flights.'*  *  Haseid  on 
.seniority,  these?  employees  may  hiel  ein 
their  elesired  elomicile  (/.(?..  primary 
aii'iieirt).  eeiuipmeint  (/.e..  type  eif 
airjilane).  and  flying  seihedule  (e.g.. 
internatieinal.  shuttle?).  Heneirally.  the 
enqiloyees  e:an  hiel  a  “line?  of  flying"  eir 
a  "hloe;k”  of  flights  or  may  hid  ein  a 
number  of  days  on  reiserve.  Ae:exireling  to 
onr  intervieiweies.  aiqiroximatelv  15  to 
20  perexint  of  enqileivees  may  be  ein 
rei.seirve?  at  any  point  in  time  anel  this 
ameiunt  fiuctuates  by  airline?  anel 
demand.'*-*  There?  are  differeint  ty]ie.s  of 
reseirve?  that  are?  loo.sely  based  on  the 
liroximity  of  the?  empleivee  to  the 
airpeirt:  an  employeie  on  “short  call” 
may  he?  reicjuireid  to  arrive  at  the 
domicile?  within  90  minutes,  while  an 
eimployee  on  “long  e:all”  may  he  given 
nine  hours  neiticx?  to  arrive  at  the 
domicile  for  a  fiight. 

Overall,  the  sedieeluling  is  fairly 
llexible  in  eireler  to  manage  .schedule 
changes:  f(H'  e?xam|ile.  “block  holelers” 
e:an  he?  reischeieluled  to  (xiver  adelitional 
flights,  flight  attenelants  can  engage  in 
“triji  trading”  eir  volunteer  for  ojiein 
fiying  time,  and  airlines  e:an  use?  “eleael 
heading”  tei  fiy  in  a  creiw  from  aneitheir 
airport. 

There?  are?  .seiveral  ke?y  limitatieins  to 
the  fieixiliility  eif  the  systeim;  the  primary 
eine  heiing  reigulatory  limits  on  flying 


-■’'l  lii.s  discussion  is  liif^hly  "(Uionilizcd  and  may 
iiol  ropixisunt  Iho  luacticos  ol  a  spia:ilu;  airlino.  Tlu! 
pur|)o.s(!  of  tlu!  discussion  is  to  provide  conloxi  lor 
uiuhu'slandiu”  tlu;  impact  of  k’NII.A  leave  ou  overall 
.schetiulinj’  practices. 

Kol)  l)(;l.ucia.  2tnt).  Interview  with  Rob 
OeLucia  of  AIK  Conference  (now  A4A).  Calvin 
k'ranz  and  l.anren  lankovic.  both  of  KRC. 
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time  and  e(]uij)ment.  Thi.s  limitation  is 
the  most  stringent  for  pilots  who  have 
more  restrictive  limitations  on  flying 
time  than  other  flight  cnnv  memhers 
and  who  may  only  flv  s])ecific  types  of 
aircraft.  Additionally.  .sclKuInle  changes 
due  to  i;vents  such  as  .scivere  weather 
can  im])act  scheduling:  re.serve  flight 
c:r(‘w  meml)(!rs  are  utilized  to  make  uj) 
for  cancelled  and  rescheduled  flights. 

Based  on  comments  received  from 
A4A  and  (miplovers  in  the  industrv.  the 
Dijpartment  does  not  expect  tin; 
AFCfrC'.A  to  imj)ose  a  significant  cost  on 


air  transportation  emjdoyers.  The 
Department  believes  that  the  rule  will 
increase  the  mnnher  of  flight  crew 
leaves  classified  as,  and  thus  |)rolect(;d 
hy,  FMLA,  hut  does  not  have  data  to 
(|uantifv  the  amount  of  any  such 
increase. 

a.  licgiihilory  Iniixicts 

'I’liis  section  draws  on  the  e.stimates  of 
])ot(mtially  affecteil  employees,  and  the 
unit  co.sts  discnsscul  above  to  determine 
the  anticipated  impact  of  the  final 
regulations  in  terms  of  total  cost  across 


all  indu.stries  as  well  as  e.stimated  co.st 
per  firm  and  j)er  employee. 

1.  Brojec:ted  Regulatory  (lost 

The  total  e.stimated  imj)act  of  the 
Final  Ride  is  .S.53.‘)  million  in  the  first 
year  with  .$41.3  million  in  recurring 
costs  in  snhsiKiuent  years.  Table  14 
summarizes  the  total  estimated  costs  of 
the  changes  to  the  FMLA  hy  co.st  tvpe 
(first  year,  recurring),  amendment  (Bight 
crew,  military  caregiver),  and  regnlatorv 
reijuirement  (familiarization,  notices, 
certifications,  benefits). 


Table  14 — Summary  of  Impact  of  Changes  to  the  FMLA 


Component 

Year  1 
($  mil.) 

Year  2 
(S  mil.) 

Total  . 

$53.9 

$41.3 

Cost  of  Each  Amendment; 

Any  FMLA  regulatory  revision  . 

12.6 

0 

Flight  Cre\«  Technical  Amendment  . 

0.4 

0.4 

NDAA  2010 . 

41.0 

41.0 

NDAA  Subtotal  Qualifying  Exigency  . 

25.8 

25.8 

NDAA  Subtotal  Military  Caregiver . 

15.1 

15.1 

Cost  of  Each  Requirement: 

Regulatory  Familiarization  . 

12.6 

0 

Employer  Notices  . 

17.1 

17.1 

Certifications  . 

0.4 

0.4 

Health  Benefits  . 

23.8 

23.8 

Note:  Columns  may  not  sum  due  to  rounding. 


All  covered  einjiloyers  will  incur 
costs  of  $12.8  million  during  the  first 
year  for  regulatory  familiarization 
associated  with  any  new  FMLA 
revision.  Other  than  the  initial 
regulatory  familiarization  co.sts  that 
occur  only  in  the  first  year,  all  other 
costs  are  annual  costs:  they  occur  in  the 
first  year,  and  in  each  .sul)se(|iient  year. 
Covered  employers  in  the  air 
transjjortation  indu.strv  who  are  not 
already  providing  family  and  medical 
leave  to  fliglit  crew  emjjloyees  will 
incur  costs  of  about  $372,000  per  year 
to  inijilement  the  changes.  Covered 
employers  of  workers  eligible  for 
military  family  leave  will  incur  costs  of 
about  $41  million  per  year  as  a  result  of 
the  changes.  Looking  at  the  key 
reipiirements  of  the  FMLA.  most  of  the 
costs  of  the  changes  will  stem  from 
generation  of  employer  notices  and 
maintenance  of  health  benefits  in 
recurring  years. 


To  facilitate  the  jnihlic’s 
understanding  of  the  impact  of  thi.s 
Final  Ride,  the  Department  ])rovide,s 
some  alternative  assumptions  on  the 
utilization  of  leave  and  corresponding 
costs. 

The  Department  estimates  the  cost  of 
the  F'Y  2010  NDAA  as  ,$41.0  million, 
with  (]ualifying  exigency  leave  costing 
$2.5.8  million  and  military  caregiver 
leave  costing  $15.1  million.  However, 
under  different  scenarios,  the  cost  of  the 
FY  2010  NDAA  may  increase  or 
decrease.  The  cost  of  qualifying 
exigeni:y  leave  will  vary  between  $2.0 
million  and  $41.9  million  in  times  of 
low  conflict  and  high  conllict  with  10 
days  of  Rest  and  Recnjieration  leave  (.see 
Table  7  for  leave  estimates).'’-'’  As  a 
result,  the  co.st  of  the  FY  2010  NDAA 
will  vary  from  $17.1  million  in  low 
conflict  times  and  $57.0  million  in  high 
conflict  times.  The  cost  of  (pialifying 
exigency  leave  will  also  change 


de|)ending  on  whether  leave  taken  for 
/fe.s/  (incJ  lUH:u}wi'(ition  is  closer  to  five 
days  or  to  15  days.  In  an  average  conllict 
scenario,  the  cost  of  (lualifving  exigencv 
leave  might  range  from  $23.0  million  to 
$31.4  million,  and.  thus,  the  total  cost 
of  the  FY  2010  NDAA  will  range  from 
$38.2  million  to  .$40.5  million.  .S’ee 
Table  15. 

Similarly,  if  the  definition  of  .serious 
injury  or  illne.ss  was  set  only  to  incliule 
disability  ratings  of  00  ])ercent  or  greater 
(y.e.,  was  more  .stringent),  or 
alternatively  to  include  more  ratings  of 
30  percent  or  greater  (/.e..  was  more 
inclusive),  then  the  cost  of  military 
caregiver  leave  would  range  from  $13.9 
million  to  $19.1  million  (.see  Table  11 
for  leave  e.stimates).  As  a  result,  the  total 
co.st  of  the  NDAA  would  vary  between 
.$39.7  million  and  .$44.9  million.  .S’ee 
'I’ahle  15. 


In  iiddilion.  no  dniitovinonls  lako  plaon  in  Hi  di!|)lovnu!nt  would  la;  zero  in  llioso  vnars.  Low 

ol  tlu!  48  years  ol  data  examined  pereent).  and  levels  of  eonlliel  ocenrred  in  18  of  48  years  (;i7.r> 

costs  associated  with  (|ualifyino  exigency  leave  for 


percent)  and  high  levels  of  conflict  took  place  in  14 
of  48  vears  (2‘.i.2  percent). 
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Table  15— Cost  of  the  NDAA  Under  Different  Conflict  Scenarios,  Amounts  of  Time  for  Rest  and 
Recuperation  Leave,  and  Definitions  of  Serious  Injury  or  Illness 


Covered 
service- 
members  or 
veterans 
(1,000) 

Number  of 

Number  of 
leave 

takers  (1,000) 

Costs 

Leave  type 

eligible 

employees 

(1,000) 

Leave  type 
total 
(S  mil.) 

NDAA  total 
($  mil.) 

Qualifying  Exigency 

1 

Low  Conflict,  R&R  10  days . 

15.4 

15.0 

2.4 

$2.0 

$17.1 

Average  Deployment,  R&R  10  days . 

197.0 

192.5 

30.8 

25.8 

41.0 

R&R  5  days  . 

197.0 

192.5 

30.8 

23.0 

38.2 

R&R  15  Days  . 

197.0 

192.5 

30.8 

28.6 

43.7 

Heavy  Conflict,  R&R  10  days  . 

320.4 

313.1 

50.1 

41.9 

57.0 

Military  Caregiver 

Sll  VASRD  60%+  . 

44.0 

56.1 

14.6 

13.9 

39.7 

Sll  VASRD  50%+  . 

49.1 

62.5 

16,3 

15.1 

41.0 

Sll  VASRD  30%+  . 

65.5 

83.5 

21.7 

19.1 

44.9 

without  overestimating  imjjacts  l)y 
focusing  on  initial  costs,  or 
underestimating  im])acts  by  focusing 
.solely  on  recurring  costs.  The  tlMIl 
directs  that  the  streams  of  costs  and 
hmiefits  should  he  discounted  using 
three  and  seven  percent  real  discount 
rates. 


Table  16— Average  Annualized  Costs  by  Amendment  and  Requirement 


Component 

Ten  year  total 
($  mil.) 

Annualized  ® 

Real  discount 
rate  3% 

($  mil.) 

Real  discount 
rate  7% 

($  mil.) 

Total  . 

$426 

$42.8 

$43.0 

By  Amendment: 

Any  FMLA  revision  . 

13 

1.4 

1.7 

Flight  Crew  Technical  Amendment  . 

4 

0.4 

0.4 

FY  2010  NDAA  . 

410 

41.0 

41.0 

Qualifying  Exigency  . 

258 

25.8 

25.8 

Military  Caregiver  . 

151 

15.1 

15.1 

By  Requirement: 

Regulatory  Familiarization  . 

13 

1.4 

1.7 

Employer  Notices  . 

171 

17.1 

17.1 

Certifications  . 

4 

0.4 

0.4 

Health  Benefits  . 

238 

23.8 

23.8 

3  Columns  may  not  sum  due  to  rounding. 


Table  18  provides  the  total,  net 
present  value  and  average  annualiz(!d 
projected  compliance  costs  over  10 
years.  Ax'erage  annualized  costs  take  tin; 
entire  stream  of  co.sts  over  10  vears. 
including  both  first-year  co.sts  that  are 
only  incurnul  t)nce.  and  recurring  co.sts 
that  anr  incurred  everv  vear.  and 


i:onvert.s  them  into  a  stream  of  erpial 
annual  payments  with  a  net  ])resent 
value  ecpial  to  the  original  stnmm  of 
time-varying  costs  at  the  s])ecified  real 
discount  rate. 

(ialcnlating  annualized  co.sts  allows 
the  examination  of  an  api)ropriate 
imnisiire  of  average  c:ost.s  (hv  act:ounting 
for  the  time-value  of  monev)  over  time 


'I'lu!  results  |)re.sent(!d  in  the  table 
show  that  the  Final  Rule  is  i)roj(;cted  to 
cost  an  average  of  .S43  million  per  vear 
ov(!r  10  y(!ar.s  using  a  seven  percent  nud 
discount  rate. 

The  militarv  family  leave  provisions 
(FY  2010  NOAa)  account  for  about  t)(i.2 
j)ercent  of  the  rule’s  total  annualized 
cost.  In  t(!rms  of  re{|nirement.s  of  the  rule 
emj)loyer  notices  and  maintenance  of 
health  benefits  (;ach  account  for  about 
40  and  .50  p(!rcent  of  the  total  i:ost. 
respectively. 

2.  Impacts  of  Projected  (io.st  on  Business 
Income 

In  this  section  we  review  the  im])act 
of  projected  regulatory  costs  on  business 


inc:ome.  To  avoid  misrepresenting 
impacts,  they  an;  |)re.sented  in  four 
different  ways:  fir.st-y(;ar  costs  are  the 
largest,  thus  the  ratio  of  first-vear  costs 
to  income  (business  and  worker) 
represent  the  most  severe  imjjacts  that 
might  Ik;  incnrr(;d  in  any  oik;  y(;ar;  the 
ratio  of  recurring  costs  to  incoini;  are 
more  typical  imjiact.s — thosi;  that  can  Ik; 
(;xj)ect(;d  in  any  y(;ar  except  the  first 
year;  finally.  av(;rage  annualized  costs, 
as  d(;.scrilK;d  above,  r(;flect  the  ov(;rall 
average  over  10  years.  Table  17  pr(;sents 
aggr(;gate  jirojected  costs.  ])roject(;d 
co.sts  per  firm,  and  projected  co.sts  ])er 
firm  as  a  percent  of  firm  revenue  and 
payroll,  fiosts  are  also  disaggregated  by 
amendment  and  regulatory  recjuirement. 


The  projectiul  first  year  costs  of  the 
Final  Rule  are  about  Si 42  ))er  firm, 
which  is  less  than  one-hundredth  of  a 
perc(;nt  of  average  annual  revenues  and 
])ayroll.  For  most  firms,  the  militarv 
family  leave  i)rovi.sions  account  for  the 
largest  part  of  this  impact,  at  .$108  per 
firm.  With  the  exception  of  regulatory 
familiarization,  first  year  co.sts  for 
employer  notic(;.s.  certifications,  and  the 
maintenance  of  health  lK;nefits  are 
identical  to  the  amounts  incurred  in 
each  siibseciuent  year.  The  cost  of  the 
flight  crew  technical  amendments  may 
be  a  small  i)ortion  of  overall  first  year 
costs,  but  the  impact  will  be 
concentrated  on  the  air  transportation 
industry.  As  a  result,  the  co.st  per  firm 


.y; 
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is  .$1.()7()  (.SI  .OK)  for  airline  flight  crew 
leave  plus  .$.54  for  regiilatorv 
familiarization),  which  is  less  than  one- 
hundredth  of  a  percent  of  average 
annual  revenues  or  ])ayroll. 


I’he  im])act  of  reciuTing  costs  will  he 
about  .$109  j)er  firm;  the  military  familv 
leave  ])rovisions  continue  to  he  the 
driver  of  the  size  of  the  imjjact  due  to 
the  cost  of  employer  notices  and 


1 


maintenance  of  emj)lovee  health 
benefits  associated  with  the 
nKjninnnent. 


Table  17— Impact  of  Compliance  Costs  on  Firm  Income 


Component 

Costs 

Projected  impacts 

Total  cost 
($  mil.) 

Cost  per 
firm^ 

Cost  per 
firm  as 
percent  of 
revenues 

Cost  per 
firm  as 
percent  of 
payroll 

First  Year  Cost . 

$53.9 

$142 

0.0002 

0.001 1 

By  Amendment: 

Any  FMLA  revision  . 

12.6 

33 

0.0001 

0.0003 

Flight  Crew  Technical  Amendment  . 

0.4 

1,016 

0.0004 

0.0014 

FY  2010  NDAA  . 

41.0 

108 

0.0002 

0.0008 

By  Requirement: 

Regulatory  Familiarization  . 

12.6 

33 

0.0001 

0.0003 

Employer  Notices  . 

17.1 

45 

0.0001 

0.0003 

Certifications  . 

0.4 

1 

0.0000 

0.0000 

Health  Benefits  . 

23.8 

62 

0.0001 

0.0005 

Recurring  Cost . 

41.3 

109 

0.0002 

0.0008 

By  Amendment: 

Any  FMLA  revision  . 

0 

0 

0.0000 

0.0000 

Flight  Crew  Technical  Amendment  . 

0.4 

1,016 

0.0004 

0.0014 

NDAA  2010 . 

41.0 

108 

0.0002 

0.0008 

By  Requirement: 

Regulatory  Familiarization  . 

0 

0 

0.0000 

0.0000 

Employer  Notices  . 

17.1 

45 

0.0001 

0.0003 

Certifications  . 

0.4 

1 

0.0000 

0.0000 

Health  Benefits  . 

23.8 

62 

0.0001 

0.0005 

7%  Real  Discount  Rate  . 

43.0 

113 

0.0002 

0.0009 

By  Amendment: 

Any  FMLA  revision  . 

1.7 

4 

0.0000 

0.0000 

Flight  Crew  Technical  Amendment  . 

0.4 

1,016 

0.0004 

0.0014 

NDAA  2010 . 

41.0 

108 

0.0002 

0.0008 

By  Requirement: 

Regulatory  Familiarization  . 

1.7 

4 

0.0000 

0.0000 

Employer  Notices  . 

17.1 

45 

0.0001 

0.0003 

Certifications  . 

0.4 

1 

0.0000 

0.0000 

Health  Benefits  . 

23.8 

62 

0.0001 

0.0005 

^Calculated  as  total  cost  divided  by  the  number  of  atfected  firms.  For  example,  first  year  cost  per  firm  for  the  flight  crew  technical  amendment 
is  $372,000  divided  by  366  firms. 


Table  17  also  presents  the  imjract  of 
projected  costs  on  firm  and  worker 
iiu:ome  for  average  annualized  costs 
with  a  seven  percent  real  discount  rate. 
The  results  demonstrate  that  the  ox  erall 
average  annualized  cost  of  the  rule  is 
.$43  million,  or  about  .$113  jrer  firm 
(.$1,016  per  firm  in  the  air  transjrortation 
indn.stry).  Total  cost  per  firm  is 
apjnoximatelv  two  ten-thousandths  of 
one  percent  of  average  annual  firm 
revenue.  However,  it  is  likelv  that  some 
of  these  costs  will  he  borne  by  the  firm 
and  some  by  the  workers;  the  exact 
incidence  of  these  imi)act.s  will  de])end 
on  the  relative  bargaining  .strength  of 
firms  and  workers,  which  will  varv  hv 
indn.stry. 

//.  Bonn  fits 

The  Dijpartment  anticipates 
signific:ant  benefits  resulting  from  the 
revisions.  Employers  that  have  adopted 
flexible  workplace  practices  cite  many 


economic  benefits  snc:h  as  reduced 
worker  ah.senteeism  and  tnrnov(;r, 
improvements  in  their  ability  to  attract 
and  retain  workers,  and  other  positive 
changes  that  translate  into  increa.sed 
worker  ])rodnctivity.  .See  “Work-Life 
Balance  and  the  Economics  of 
\Vork])lace  Fl(;xihihtv”  at  16,  Executive 
Office  of  the  President,  Oonncil  of 
Economic  Advi.sors  (March  2010). 
However,  (piantifving  the  benefits  is 
challenging.  Id.  The  Department  does 
not  attem])t  to  cinantifv  the.se  hemdits  in 
this  analysis,  hut  does,  however, 
de.scrihe  the  ex])ected  benefits  of  each 
major  revision  in  the  |)roceeding 
sciction. 

1.  Military  Family  Leave 

The  Inmefits  stemming  from 
improving  access  to  military  family 
leave  were  de.scribed  in  the  2008  Final 
Rule  as  follows; 


[Tlho  lamilies  of  servicxaneinljers  will  no 
longcM’  liav(!  to  worry  about  losing  tlunr  jobs 
or  bealib  insurance  due  to  al)si!n(:es  to  care 
for  a  covenul  seriously  injnrtul  or  ill 
s(!rvic(!ineinb(!r  or  due  to  a  iinalilying 
(ixigcnicy  nisulting  from  active  duty  or  call  to 
active  dntv  in  .snp])orl  of  a  conting(!ncv 
opmalion. 

73  FR  68069.  Based  on  the  preceding 
analysis,  and  the  availability  of  recent 
n!search  examining  the  impacts  of 
service-connected  injuries  and  illne.sses, 
the  Department  also  anticipates 
additional  benefits  to  accrue  to 
.servicem embers  and  their  families  from 
the  FY  2010  NDAA  amendments. 

Providing  job-protected  leave  for 
caregivers  of  covered  veterans  ninhir  the 
military  caregiver  provision  is  ex])ected 
to  have  .several  benefits,  including 
increased  familv  involvement  in 
recovery,  improved  self-reliance  and 
access  to  resources  for  car(!givf;r.s,  and  a 
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reduction  in  negative  outcomes  for 
covered  veterans  and  their  families. 

Recent  research  sugge.sts  that  as  many 
as  30  j)ercent  of  rtit inning 
.servicememliers  may  suffer  from 
.symjitoms  of  PTSD.  major  depression, 
and/or  T81.  These  individuals  often 
suffer  from: 

F.  ('o-morl)i(lities  such  as  anxietv  and 
mood  disorders,  and  substance  abuse: 

F.  increa.sed  risk  of  suicidal  ideation 
and  attempts: 

(I.  higher  rates  of  unhealthy  behaviors 
such  as  smoking,  poor  diet,  and  im.safe 
sex: 

1 1.  higher  rates  of  other  health 
problems  and  mortalitv:  and 

I.  ilecreased  work  productivity  in  the 
form  of  missed  work  days  and  decreased 
jierformance  at  work."*'* 

While  this  study  focused  on  active 
.servicemembers.  these  disorders  involve 
long  timeframes  for  recovery  and 
management  of  the  symjitoms,  so  it  is 
reasonable  to  conclude  that  these  same 
issues  would  impact  the  servicemember 
following  separation  from  service. 
Furthermore,  the  impact  ofthe.se 
disorders,  and  other  serious  injuries  or 
illne.sses  incurred  by  covered 
servicemembers  and  veterans,  extends 
to  family  members  as  well,  (lommon 
issues  include  marital  discord  and 
increased  likelihood  of  divorce,  intimate 
partner  violence,  poor  parenting  skills 
and  poor  child  outcomes,  and  caregiver 
burden.  In  “Fconomic  hnjiact  on 
(’.aregivers  of  the  Seriously  Wounded. 

111.  and  Injured."  the  authors  de.scribe 
the  impact  on  caregivers  as  follows: 

I'amily  support  is  critical  to  |)atioiils' 
successful  rehahilitatiou.  lis|)ecially  in  a 
prolonged  recoveiy.  it  is  family  members 
who  make  therapv  a])])oiufment,s  and  ensure 
tlu!y  are  k(!|)t.  drivi;  tlu;  si;r\'icememl)er  to 
tlu!S(!  a])])oiutments.  pick  up  medications  and 
make  sun;  they  are  taken.  |)ro\'ide  a  wide 
range;  of  p(;rsonal  can;.  h(;comi;  the 
imi)assion(;d  advocat(;s.  take;  can;  of  thi;  kids, 
])a\  tin;  liills  and  negotiate  with  tlu;  benefits 
ofiic(;s.  find  suitahh;  housing  for  a  family  that 
includi;s  a  j)(;rson  with  a  disability,  provide; 
e;me)tiemid  su])port.  and.  in  sheirt.  find  thev 
have;  ii  fidl-time  jeeh — eir  more; — leer  wliie;h 
the;y  ni;ve;r  pre;i)an;el.  \Vhe;n  fainilv  me;mhe;rs 
give;  up  jeehs  te;  he;e:e)me;  e:are;give;r.s.  iue:onu; 
e;an  elreip  pre;e:ii)ite)usly.'’^ 

The  sujiport  jiroviehul  hv  ciire;giver.s 
plays  a  pivotal  role  in  the  cour.se  of  the; 
.servii:emember’s  re:coverv,  as  noted  in 
“Invisible  Wounds  of  War": 

The;  likelihooel  that  the;  e:e)nelitie)n  will 
trigge;r  a  ni;gative;  e;ase:ade;  eif  e;e)nse;e]uene:e;s 

''•■rani<;lian.  I'eiTi  aiiel  I.isa  layctix.  2U()it.  Invisil)li; 
weimiels  of  war:  |)svcli()li>gi(:al  anei  e:ogiulive; 
iiijuri(;s.  tli(;ir  (:(>nM;c|ii(;ii(:(;s.  and  si;rvic:>;s  to  assist 
nH:o\(;ry.  R.ANI).  .Availahli;  at:  www.idntl.or}’. 

■'■(;luist<aise;ii.  e;!.  at..  .April  2()l)!l.  l'A:e)noinie: 
linpae:t  on  (;iire;givi;rs  of  tlu;  .Snriouslv  \Vounel(;d.  III. 
and  lnjure;d.  CN.A.  p.  H. 


e)ve;r  time;  is  gre;ide;r  if  the;  initiid  svm])le)ms 
e)f  the;  e:onelitie)U  eire;  mein;  se;ve;re;  iinel  the; 
afflie:te;el  iudi\'ieluid  has  othe;r  se)ure:c;s  of 
vulne;riihility  *  *  *  l^arly  inte;rve;ntie)ns  iire; 
like;ly  to  p:iy  long-te;rm  elivide;nels  in 
impn)ve;el  e)nte:ome;s  leer  ve;ars  to  e:ome;:  so.  it 
is  e:ritie:iil  te)  help  se;rvie:i;me;mhe;rs  anel 
V(;te;rans  se;e;k  anel  re;e:e;ive;  tn;;dme;nt.'>'' 

Frovieling  caregiveus  with  joh- 
|)rotecteel  FMLA  leave;  to  e:are  for  their 
family  member  who  is  a  e:e)ve;re;el  ve;teran 
creates  a  winelow  of  op])ortunity  to 
inte;rrupt  the  ne;gative  cascaele  of 
con.se;(]uences  i;xi)eri(;ne:ed  hv  sufferers 
of  PTSD.  Till  anel  elepre.ssion. 
Furthermore;,  maintaining  the  flow  of 
re;sources  anel  .self-sufficie;ne:y  i)roviel(;el 
by  a  S(;cure  e;mj)loyment  situation 
ensures  that  tlu;  care;givers  are  able  to 
maintain  their  own  mental  and  physical 
he;alth  iluring  the  vi;teran’s  recovery 
])roce.ss.'’’' 

At  this  i)oint.  there  is  not  sufficient 
elata  te;  accurately  estimate;  the  number 
of  .servic(;me;mhe;rs  suffering  from  these 
elisorelers  or  the  nmge  of  sev(;ritv  of 
symi)toms:  as  a  r(;sult,  we  are  unable  to 
(luantifv  the  benefits  of  re;duce;el  rates  of 
ne;gative  outconu;s  for  affi;cte;d  ve;ti;rans 
anel  their  familie;s.  Howe;ver,  in 
"Invisible;  Wounels  eif  War."  RANI) 
ilevi;lope;el  estimat(;s  of  i:e)st.s  associati;el 
with  F  I\S1),  major  depre;ssion.  anel  rill 
stemming  from  the  conflicts  in 
Afghanistan  and  Irac].  l''or  (;xample;: 

).  .Servicemi;mbi;rs  eliagnosi;d  with 
I’TSI)  incur  ceists  of . $.5 ,()()() — 1  (),()()()  ])e;r 
se;rvic(;nu;ml)e;r  eluring  the:  first  two 
ye;ars  afti;r  returning  home.“" 

K.  Serviceme;mber.s  eliagnosed  with 
major  ele;pre,ssion  incur  costs  eif 
Slh.OOO — 2.‘5.()()()  ])er  servie:emember 
eluring  the  first  two  ye;ars  after  re;turning 
home.'*' 

L.  Servicemembers  diagnosed  with 
TBl  incur  costs  of  S27, ()()() — 32,()()()  for 
a  milel  case  and  up  to  S2(i8,()()() — 
4()8,()()()  for  severe  cases.'*- 

The  Final  Rule  will  likely  reeluce 
the.se  costs,  anel  the  co.sts  associated 
with  other  negative  outcomes  associated 
with  the.se  eliagno.ses;  but.  at  this  jioint 
in  time  we  elo  not  have  sufficient  data 
to  i;stimate  the  re:duction  in  i:osts. 

2.  Airline  Industry  FMLA  Le;ave 

As  a  re;sult  of  the  AFf'.TA,  airline 
flight  e;re;w  em])loyi;i;.s  will  e;njoy  all  the 
hi;nefits  of  FMl.A  coverage;  that  have 

■■“'I'iiniuliiin  und  liiycox.  21)08. 

'''•()lirisl(;nst;ii.  e;!.  iil..  2000.  p.O. 

'■"KAND.  2008.  p.  xxiii.  Viiiialion  due;  to  S(;v(;nlv 
and  inclusion,  or  not.  olCost  ol  lives  lost  to  suie:idi;. 
Costs  do  not  ine:lud(;  costs  dm;  to  substance;  abuse. 
doieu;stic  x  iolence;.  boinelessne.ss.  or  laniily  str.iin. 

RANI).  2t)08.  p.  xxiii.  Costs  iissociat(;el  with  cee- 
inorbid  I’T.SI)  iuid  dc;pr>;ssion  fire  ;ipproxiniat(;lv 
.$12,000  to  10.000. 

'■“RAND.  2008.  p.  xxiii.  Costs  pres(;ntc;d  in  2007 
dolhers. 


been  afforded  to  emplovees  in  other 
industries.  Additioiiiilly.  as  discu.ssed  in 
the  2008  Final  Rttle,  eni])loyers  may  .see 
leduced  “presenteeism” — the  loss  of 
jiroehtctivity  due  to  employees  working 
while  injured  or  ill — and  ei  resultant 
incre.ise  in  overall  jiroductivity, 
work])hice  stifety.  ;md  wellness  ttmong 
emplovees.  73  FR  ()8071. 

IX.  Final  Regulatory  Flexibility 
Analysis 

The  Regulatory  L’lexihility  Act  of  1080 
(Rub.  L.  OO-l.hd)  reiptires  tigencies  to 
evalutite  the  jiotential  effects  of  their 
propo.sed  and  final  rules  on  small 
Inisines.ses,  small  orgtuiizalions  and 
small  governmental  jurisdictions.  .See  .I 
II.,S.('.  ()03-()04.  If  tlie  rule  is  not 
ex])ected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  the  RFA  allows  an  agency  to 
certify  such,  in  lieu  of  jiiejiaring  an 
analysis.  See  .5  II.S.CL  (iO.'i. 

The  Department  certifies  that  this 
Final  Rule  will  not  have  a  significant 
economic  imjiact  on  a  substantial 
number  of  small  entities.  'I'he  FMLA 
covers  private  employers  of  .50  or  more 
employees:  employers  with  fewer  than 
.50  em])loyee.s  are  exem])t.  Therefore, 
changes  to  the  FMLA  regulations  by 
definition  will  not  imjiact  small 
busines.ses  with  less  than  .50  emjilovees. 
The  Department  acknowledges  that 
.some  small  em|)loyers  that  are  within 
the  .SBA  definition  of  small  business 
(.50-.500  einjiloyees)  will  still  have  to 
comply  with  the  regulation  and  incur 
costs,  llowever,  based  on  the  analysis  in 
.section  VIII  Exec;utive  Order  12800; 
Executive  Older  13.503.  even  if  all 
businesses  subject  to  this  Final  Rule 
were  considered  to  be  small  businesses, 
the  economic  imjiact  would  not  be 
significant.  As  di.scus.sed  above,  the 
initial  and  recurring  annual  costs  of  the 
rule  to  all  employers  will  he  low. 
Further,  as  shown  in  Table  17,  the  first 
year  cost  per  firm  is  estimated  to  he 
.$142  and  the  recurring  co.st  per  year  ]ier 
firm  is  estimated  to  he  $109.  Therefore, 
the  data  and  economic:  imjilications  of 
the  rule  do  not  reveal  a  significant 
economic  iinjiact  on  anv  small  entities. 
The  Dejiartment  also  notes  that  no 
comments  wen;  rec;eived  from 
busines.ses.  small  or  otherwise, 
regarding  the  cost  of  this  Final  Rule. 

Appendix  A:  Militniv  Fainilv  Leave 
Profile 

In  order  to  estimate  the  number  of 
individuals  who  may  take  h;ave  under 
the  (lualifying  exigency  or  military 
caregiver  jirovisions  as  a  result  of  the 
amendmcaits  to  the  FMLA  included  in 
the  FY  2010  NDAA,  the  Dejiartment 
estimated  (1)  The  number  of  active  duty 
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servi(',enienil)ers  whose  family  meml)ers 
are  (!ntitl(;(l  to  (|ualifying  exigency  leave 
and  the  lumiher  of  veterans  whose 
family  nunnlnns  will  In;  entitled  to 
caregiver  leave,  (2)  the  age  profile  of 
those  servicemembers  and  veterans,  and 
(3)  the  ratio  of  the  number  of  eligible 
family  m(;ml)ers  or  car(;givers  associated 
with  that  age  profile.  The  first  estimate 
is  d(;,scril)ed  in  more  detail  in  the  text  of 
the  economic  analysis.  This  appendix 
|)rovides  an  explanation  of  the  method 
used  to  develoj)  the  age  profiles  and 
eligible  family  members. 

A.  Ovwv'/eiv  of  Approach 

'I’lie  Dej)arlment  rej)licated  and 
updated  the  method  used  in  the  2008 
Final  Rule  to  ensure  consistency  with 
previous  estimates.  In  that  ap])roach,  the 
Department  used  data  from  the  Defense 
Manpower  Database,  the  Curr(;nt 
Population  Snrv(;y,  and  the  decennial 
(’.(;nsus  of  Population  to  estimate  the  age 
distribution  of  servicemembers;  the 
proportion  of  .servic(;memt)ers  in  each 


ag(;  category  with  living  parents,  a 
spouse,  and  childr(;n  (over  18  years  of 
age);“  *  and  the  pro))ortion  of  those 
individuals  who  may  lx;  (;m])loyed  by  a 
covered  employer.  The  Department  used 
the.se  estimates  to  determine  the  likely 
numher  of  family  members  eligible  to 
take  l(;av(;  for  a  (|ualifying  exigency  or 
to  act  as  a  caregiver  for  a  covered 
veteran. 

The  first  ste])  is  to  apj)ly  the  age 
profile  of  .servicemembers  to  the 
estimated  numher  of  servicememl)(;rs  to 
distribute  the  numher  of 
servic:ememhers  to  the  age  grou|)s.  Table 
A-1  i)resenls  the  estimated  proportion 
of  servicemembers  by  age  range 
estimated  for  the  2008  Final  rule.  The 
Department  aggregated  the  age  groujjs 
for  this  calculation.  For  example,  if  the 
F'inal  Rule  was  expected  to  affect  1000 
servicemembers  then  this  age  profile 
would  estimate  that  409  of  them  woidd 
he  between  the  ages  of  22  and  30  vears 
old. 


Table  A-1— Age  Profile  of 
Servicemembers 


General  military  servicemem¬ 
ber  age  range 

Average  esti¬ 
mated  propor¬ 
tion  of  military 
members 
(percent) 

18-21  . 

19.8 

22-30  . 

46.9 

31-40  . 

24.7 

41-50  . 

8.0 

51-59  . 

0.6 

The  next  step  is  to  estimate  the 
numher  of  .servicemembers  in  each  age 
grouj)  with  0,  1.  2,  3.  4,  or  5  eligible 
family  members.  Table  A-2  ])resents  the 
estimated  jiercent  of  servicemembers 
with  the  specified  numher  of  eligible 
family  members  by  age  range  of  the 
.servicemember.  For  examj)le.  44.1 
percent  of  s(;rvicememh(;rs  aged  31—40 
have  at  least  one  eligible  family 
member. 


Table  A-2— Proportion  of  Servicemembers  With  “n”  Eligible  Family  Members 


Age  range 


Number  of  eligible  family  members 
(in  percent) 


0 

1 

2 

3 

4 

5 

18-21  . 

29.3 

49.5 

21.0 

0.2 

0.0 

0.0 

22-30  . 

27.4 

46.5 

23.3 

2.8 

0.0 

0.0 

31-40  . 

31.1 

44.1 

21.1 

3.6 

0.2 

0.2 

41-50  . 

37.8 

40.4 

16.9 

4.2 

0.7 

0.1 

51-59  . 

45.3 

35.4 

14.6 

3.9 

0.7 

0.1 

Finally,  the  numher  of  estimated 
eligible  family  members  for  each  age 
grou])  of  servicemembers  is  summed  up 
by  multiplying  the  numher  of 
.servicemembers  in  each  column  by  the 
number  of  eligible  family  members. 

First,  the  numher  of  servicememhers  in 
each  age  range  is  midtipli(;d  by  the 
percentage  in  each  cell  in  that  row  to 
determine  the  number  of 
servicemembers  with  that  number  of 
eligible  family  members.  For  example,  if 
there  are  1000  servicemembers  aged  18- 
21  then  about  293  of  them  have  no 
eligible  family  members,  about  4‘).5  have 
one  eligible  family  member,  about  210 
have  two  eligible  family  members,  and 
two  have  three  eligible  family  members. 

Next,  the  number  c)f  .servicemembers 
in  (;ach  category  is  converted  to  the  total 
numh(;r  of  eligible  familv  members  and 


Undur  niilitarv  c.arof’ivar  taavo  a  closignatctl 
n(!xl  1)1  kin  may  also  tako  loavo  to  caro  for  a  covorod 


summed  across  the  row  to  determine  the 
total  numher  of  family  members  for  that 
;tge  range.  F’or  each  row  the  calculation 
is  (#  *  0)  +  (#  *  1 )  +  (#  *  2)  +  (#  *  3) 

+  (#  *  4)  +  (#  *  5)  where  #  repre.sents 
the  number  of  service  members  and  the 
integers  zero  through  five  represent  the 
numher  of  eligible  family  members  per 
servicemembers.  3’he  ecjuation  is 
modified  slightly  for  estimating  the 
numher  of  eligible  caregivers  for 
military  caregiver  leave;  we  assume  that 
each  servicemember  has  at  least  one 
eligible  caregiver  and  modify  the 
ecpiation  to  (#  *  1 )  +  (#  *  1 )  +  (#  *  2) 

+  (#  *  3)  +  (#  *  4)  +  (#  *  .5)  to  reflect 
the  fact  that  servicemembers  with  no 
available  family  members  may  designate 
a  next  of  kin  to  serve  as  their  caregiver. 

For  example,  the  number  of  family 
members  eligible  for  (pialifving  exigencv 


votoran.  \Vt;  acaxaintad  lor  Ihoso  individuals  l)v 


leave  for  lOOO  servicemembers  aged  18- 
21  is  equal  to  (293  *  0)  +  (49.5  *  1)  + 

(210  *  2)  +  (2  *  3)  +  (0  *  4)  +  (0  *  5); 
for  1000  servicemembers  aged  18 — 21 
there  are  921  eligible  family  members. 

In  this  exam])le,  the  number  of  eligible 
caregivers  for  military  can;giver  leave  is 
equal  to  (293  *  1)  +  (493  *  1)  +  (210  * 

2)  +  (2  *  3)  +  (0  *  4)  +  (0  *  5);  for  1000 
servicemembiirs  aged  18-21  there  are 
1.214  eligible  caregivers.  F’inally,  the 
total  numher  of  eligible  family  members 
or  caregivers  is  summed  across  the  age 
grou|)s  to  e.stimate  the  total  number  of 
eligible  familv  members  or  caregivers. 

'The  next  two  tables  jiresent  summary 
tables  for  a  sample  calculation  a.ssuming 
5,000  total  .servicemembi;rs  (Table  A-3) 
and  veterans  (Table  A-4). 


assuinin*;  that  ovitv  covimthI  veteran  has  at  h^ast  one 
carejiiver. 
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Table  A-3— Example  Calculation  of  Number  of  Eligible  Family  Members  for  5000  Servicemembers 


General  military  service 
member  age  range 

Example 
distribution  of 
service- 
members 

ERG'S  number  of  servicemen  with  n  #  of  eligible  family  members  where  n  = 

Number  of 
family 
members 

0 

1 

2 

3 

4 

1 

5 

18-21  . 

992.0 

290.8 

490.6 

208.3 

2.3 

0.0 

0.0 

914.2 

22-30  . 

2,343.0 

641.6 

1 ,090.3 

544.9 

66.2 

0.0 

0.0 

2,378.5 

31-40  . 

1,236.3 

384.2 

545.2 

261.4 

44.3 

2.2 

0.2 

1,210.8 

41-50  . 

398.8 

150.7 

161.0 

67.2 

16.6 

2.9 

0.4 

359.1 

51-59  . 

29.9 

13.5 

10.6 

4.4 

1.2 

0.2 

0.0 

23.8 

Total  . 

5,000 

1,480.8 

2,297.6 

1,086.2 

130.6 

5.3 

0.7 

4,886.5 

Table  A-4— Example  Calculation  of  Number  of  Eligible  Family  Members  for  5000  Veterans 


General  military  service 

Example 
distribution 
of  veterans 

ERG’S  number  of  servicemen  with  n  #  of  eligible  family  members  where  n  = 

Number  of 
family 
members 

member  age  range 

0 

1 

2 

3 

4 

5 

18-21  . 

992.0 

290.8 

490.6 

208.3 

2.3 

0.0 

0.0 

1,205.0 

22-30  . 

2,343.0 

641.6 

1,090.3 

544.9 

66.2 

0.0 

0.0 

3,020.1 

31-40  . 

1 ,236.3 

384.2 

545.2 

261.4 

44.3 

2.2 

0.2 

1,595.0 

41-50  . 

398.8 

150.7 

161.0 

67.2 

16.6 

2.9 

0.4 

509.8 

51-59  . 

29.9 

13.5 

10.6 

4.4 

1.2 

0.2 

0.0 

37.4 

Total  . 

5,000 

1 ,480.8 

2,297.6 

1 ,086.2 

130.6 

5.3 

0.7 

6,367.3 

For  the  Nl’RM,  the  De])artnient 
l)rovided  detaihul  tal)les  illustrating  tin; 
calculation  ol  the  nninher  ol  eligible 
family  inemhers  and  caregiv(;rs  for  the 
Di'partment’s  e.stiinates  of  the  nuinl)(!r  t)f 
ct)ver(!d  servicemeinhers  for  (inalifying 
exigency  leav(\  and  the  ninnher  of 
covered  veterans  who  might  seek 
treatment  fora  serious  injury  or  illness 
for  militarv  caregiver  leave.  For  the 
Final  Rule,  the  nepartmcmt  has 
.str(!amline(l  the  discussion  of  this 
method  and  provid(!s  a  nsefnl  shortcut 
for  developing  the.se  (!sti mates. 

As  long  as  the  distribution  oi 
.servicemeinhers  with  a  sjiecified 
ninnher  of  eligible  family  members  or 
caregivers  remains  the  .same,  .see  Table 
A-2.  then  the  ninnh(;r  of  eligible  family 
members  or  caregivias  for  any  estimated 
ninnher  of  servicemeinhers  can  he 
calculated  through  the  ii.se  of  a  ratio 
instead  of  performing  the  full 
calculation  described  above.  'I’he 
Diipartment  calculated  the  ratio  of 
eligible  familv  inemhers  or  caregivers  to 
covered  servicemeinhers  hv  dividing  the 
estimated  ninnher  of  eligible  family 
inemhers  by  the  ninnher  of  covered 
.servicemeinhers  for  ipialifving  exigency 
leave,  and  by  dividing  the  ninnher  of 
eligible  caregivers  by  the  ninnher  of 


veterans  for  military  caregiver  leave.  I’er 
the  exainjiles  above  in  Table  A-3  and 
A-4.  the  ratios  are: 

•  ().‘)77  eligihli!  family  inemhers  jier 
covered  .servicememher  for  (inalifying 
exigencv  leave  (4.H87/.5,()l)()). 

•  1.273  eligible  caregivers  per  veteran 
for  militarv  caregiver  leave  (().3()7/ 
.5.()()()). 

Note,  the.se  ratios  are  primarilv 
provided  as  a  tool  for  tho.se  who  wish 
to  rejilicate  the  I)e])artnient’.s  estimates 
in  this  economic  analysis;  over  time,  the 
actual  distribution  of  eligible  familv 
inemhers  jier  servicememhiir  by  age 
group  will  fluctuate  with  changes  in  the 
com])osition  of  the  militarv, 
demographic  patterns,  anil  emplovment 
with  covered  employers  and  will 
necessitate  an  updated  profile. 

X.  Unfunded  Mandates  Reform  Act 

Title  11  of  the  Unfunded  Mandates 
Reform  Act  of  1‘)5).5  (UMRA).  Public 
Law  104-4.  establishes  retiuirements  for 
Federal  agencies  to  a.sse.ss  the  effects  of 
their  regulatory  actions  on  .State,  local, 
and  tribal  governments  as  well  as  on  the 
])rivate  sector.  Under  .Section  202(a)  of 
UMRA.  the  Dijpartment  must  generally 
prepare  a  written  .statement,  including  a 
cost-benefit  analysis,  for  |)roposed  and 


final  regulations  that  “includes  any 
Fediiral  mandate  that  may  result  in  the 
iixpenditnre  by  .Stati;,  local,  and  tribal 
govmnments.  in  tin;  aggregate  or  by  the 
private  .sector"  in  excess  of  .$100  million 
in  any  one  year  (eipuvahmt  to  .$143 
million  in  2010  dollars  after  adjusting 
for  inflation). 

.State,  local,  and  tribal  government 
entities  an;  within  the  scope  of  the 
regulated  community  fortius  regulation. 
The  Department  has  (hitermined  that 
this  rule  contains  a  Federal  mandate 
that  is  unlikely  to  result  in  expenditures 
of  $143  million  or  more  for  .State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  the  private  sector  in  any  one  year. 
Total  costs  to  government  entities  do 
not  exceed  $1.5  million  in  any  single 
year  of  the  rule.  S(i(^  Table  18.  Total 
costs  to  the  ])rivate  sector  do  not  exceed 
$50  million  in  the  first,  most  costly  year 
of  the  rule.  .See 'fable  18.  'fhe  total  first 
year  cost  of  this  rule  is  estimated  at 
.$53.0  million  to  the  jirivate  and  |)nl)lic 
.sectors  combined,  'flius,  the  lunal  Rule 
is  not  exjiected  to  result  in  any 
expenditures  of  .$143  million  or  more 
for  .State,  local,  and  tribal  governments, 
in  the  aggregate,  or  the  jirivate  .sector  in 
anv  one  year. 
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Table  18— Compliance  Costs  by  Business  Size 


Industry 

First  year 
($  mil.)  and 
percent 
of  total 

Recurring 
($  mil.)  and 
percent 
of  total 

Annualized 
($  mil.)  and 
percent 
of  total 

Small: 

Private . . 

$30.2 

56% 

$23.4 

57% 

$24.3 

57% 

Government  . 

$7.9 

15% 

$4.5 

11% 

$5.0 

12% 

Subtotal  . 

$38.1 

71% 

$28.0 

68% 

$29.3 

68% 

Non  Small; 

Private . 

$10.1 

19% 

$9.0 

22% 

$9.1 

21% 

Government  . 

$5.8 

11% 

$4.4 

11% 

$4.6 

11% 

Subtotal  . 

$15.8 

29% 

$13.4 

32% 

$13.7 

32% 

Total: 

Private . 

$40.2 

75% 

$32.4 

78% 

$33.5 

78% 

Government  . 

$13.7 

25% 

$8.9 

22% 

$9.6 

22% 

Total . 

$53.9 

100% 

$41,3 

100% 

$43.0 

100% 

XI.  Exeeutive  Order  13132,  P’ederalism 

The  rule  does  not  have;  federalism 
im])li(:ations  as  outlined  in  E.O.  13132. 
Although  states  are  covered  employers 
under  th(^  I’MLA,  the  rule  does  not  have 
suhstantial  direct  (d'fects  on  the  states, 
on  the  relationshi])  between  tin;  Federal 
government  and  the  states,  or  on  the 
distribution  of  power  and 
r(!sponsit)ilities  among  the  various 
levels  of  government. 

XII.  Executive  Order  13175,  Indian 
Tribal  (lovernments 

This  rule  was  reviewed  under  the 
terms  of  I'i.O.  13175  and  determined  not 
to  have  tribal  implications.  The  rule 
does  not  have  “suhstantial  direct  effects 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  ])ower  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes.”  As  a 
result,  no  tribal  summary  impact 
.statement  has  been  pre])ared. 

XIII.  Effects  on  Families 

The  undersigned  hereby  certifies  that 
this  rule  will  not  adversely  affect  the 
well-h(!ing  of  families,  as  di.scus.sed 
under  .section  854  of  the  Treasury  and 
General  Government  A])])ropriations 
Act.  l‘)t)t). 

XIV.  Executive  Order  13045,  Protection 
of  Ghildren 

E.O.  13045  ai)plies  to  any  ruk;  that  (1) 
is  determined  to  he  economically 
significant  as  defined  in  E.O.  12800,  and 
(2)  concerns  an  environmental  health  or 
safety  risk  that  the  promulgating  agency 
has  reason  to  believe  mav  have  a 
disproportionate  effect  on  children.  This 
rule  is  not  subjec:t  to  E.O.  13045 
hecau.se,  although  it  addnisses  familv 
and  medical  leave  jnovisions  of  the 


FMEA  including  the  rights  of  employees 
to  take  leave  for  the  birth  or  adoption  of 
a  child  and  to  care  for  a  healthy 
newborn  or  ado])ted  child,  and  to  take 
leave  to  care  for  a  .son  or  daughter  with 
a  serious  h(;alth  condition,  it  does  not 
concern  environmental  health  or  safety 
risks  that  may  disi)ro])ortionat(!lv  affect 
children. 

XV.  Environmental  Impact  Assessment 

A  review  of  this  rule  in  accordance 
with  the  nuiuirements  of  the  National 
Environmental  Policy  Act  of  15)00 
(NEPA),  42  D.S.G.  4321  e/  .ser/.;  the 
regulations  of  the  (Council  on 
Environmental  Quality,  40  (iFR  1500  at 
saq.:  i\m\  the  Dej)artmental  NEPA 
procedures,  29  (]FR  ])art  11.  indicates 
that  this  rule  will  not  have  a  significant 
impact  on  the  (luality  of  the  human 
environment.  There  is,  thus,  no 
corresponding  environmental 
asse.ssment  or  an  environmental  impact 
stat(!ment. 

XVI.  Executive  Order  13211,  Energy 
Supply 

This  rule  is  not  subject  to  E.O.  13211. 
It  will  not  have  a  significant  adverse 
effect  on  the  supply,  distribution  or  u.se 
of  energy. 

XVII.  Executive  Order  12030, 
(kmstitutionally  Protected  Propertv 
Rights 

This  rule  is  not  subject  to  E.O.  12030, 
because  it  does  not  involve 
implementation  of  a  ])olicv  “that  has 
takings  implications”  or  that  could 
impose  limitations  on  |)rivate  ])ropertv 
use. 

XVIII.  Executive  Order  12988,  (iivil 
Justice  Reform  Analysis 

I'his  rule  was  drafted  and  reviewed  in 
accordance  with  FkO.  12988  and  will 


not  unduly  burden  the  Federal  court 
system.  Tlu;  proj)osed  rule  was;  (1) 
Reviewtul  to  eliminate  drafting  errors 
and  ambiguities;  (2)  written  to  minimize 
litigation;  and  (3)  written  to  provide  a 
clear  legal  standard  for  affected  conduct 
and  to  promote  burden  reduction. 

List  of  Subjects  in  29  (iFR  Part  825 

Em|)loyee  himefit  plans.  Health. 

Health  insurance.  Labor  management 
relations.  Maternal  and  child  health. 
T’eachers. 

.Signed  at  Washington.  IKL  this  3()tli  day  of 
lannarv 

Mary  8»!tli  Maxwell 

Acting  Dvpulv  Administrator.  and  Hour 
Division. 

For  the  reasons  set  out  in  the 
preamble,  the  Department  of  Labor 
anumds  Ghapter  V  of  Title  29.  by 
revising  part  825  of  the  (k)de  of  Federal 
Regulations  as  follows; 

PART  825— THE  FAMILY  AND 
MEDICAL  LEAVE  ACT  OF  1993 

Subpart  A — Coverage  Under  the  Family  and 
Medical  Leave  Act 

.Sec. 

82.5.100  The  h’ainily  and  Medical  Leave  Act. 

82.5.101  Purpose  of  the  Act. 

825.102  Definitions. 

825.103  iKesiirvedl 

825.104  Govtired  (unploycir. 

825.105  (ionniing  ein|)love(!s  for 
d(!l(!rinining  coverage. 

825.100  joint  einplovcjr  covcirage. 

825.107  .Successor  in  inler(!st  coverage!. 

825.108  Public  agency  coveirage. 

825.10!)  Federal  agency  coverage. 

825.110  Eligible  eni])loy(!e. 

825.1 1 1  Determining  \vhellu!r  50  einploycieis 
arc!  (!ni])loy(!d  within  75  inih!s. 

825.1 12  Qualifying  n!ason.s  for  h!avi!. 
g(!n(!ral  rule!. 

825.113  .Serious  lu!alth  t;ondilion. 

825.114  liipati(!nl  care. 
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82.'i.ll3  t'.cMilimiing  trcialmenl. 

823.1 1(>  |K«!si;r\'i!(l| 

823.117  lR(!S(?rv'(Ml| 

823.118  iKiisorviid] 

823.1 1!)  l,(!a\ c  lor  IroaliiKMil  ol  sulistanco 

ai)usi!. 

823.120  Loavo  for  |)n!<>naiH:y  or  l)irlli. 

823.121  Loavi!  Idr  a(lo|)tioii  or  Idslcir  can;. 

823.122  Di^linitions  oi Covciiiid 
stirvi(:iMnoiiil)(M'.  spousi;.  paronl.  son  or 
(lau^lih!r.  noxt  ol  kin  ol  a  covcnod 
sorviciMiKMiihor.  adoption,  foster  earn, 
son  or  daughter  on  covcinul  active  duty 
orrudl  to  co\(!red  activi;  dntv  status,  son 
or  daughter  of  a  cov(!red  scn  vicinneinlMn'. 
and  |)ar(!nt  of  a  covcired  servic(!ineinl)er. 

823.123  Unable  to  i)erforin  the  fnnetions  of 
tli(!  ])osilion. 

823.124  Nfiedcul  to  care  for  a  familv  in(anlH!r 
or  cov{!r(ui  ser\  iccniHanbia-. 

823.123  Definition  of  liealth  can;  provider. 

823.1 20  biiave  l)ecanse  of  a  t]nalifying 
(ixigency. 

823.1 27  I,eav(!  to  care  for  a  covered 

servicemeinljcn'  with  a  sen  ious  injnrv  or 
illness  (military  caregiven-  Iciavc;). 

Subpart  B — Employee  Leave  Entitlements 

Under  the  Family  and  Medical  Leave  Act 

823.200  Amount  of  leave;. 

823.201  Leave;  lei  eaire;  feir  a  pare;nl. 

823.202  lnle;rmitle;nl  le;iive;  eir  re;elne:e;el  le;iive; 
se:lie;elule;. 

823.203  .Se;lie;eliding  eif  inle;rmille;nl  eir 
ri;elne:e;el  se:lu;elule;  le;ii\e;. 

823.204  'rrimsfe;r  eif  an  e;mi)le)ve;e;  lei  an 
alle;rnative;  peisiliem  elnrin”  inte;rmille;nl 
le;iive;  eir  re;elne;e;el  se;lii;elnle;  le;ave;. 

823.203  lne:re;me;nls  eif  LMLA  le;ave;  feir 

inte;rniilte;nl  or  re;elne:eel  se:lu;elnle;  leiiive;. 

823.200  Inleirae  liem  with  tile;  I'L.SA. 

823.207  .SnIisliInliein  eif  jiaiel  leiiive;. 

823.208  iRe;se;rve;el| 

823.200  Mainle;nane:e;  eif  e;mpleiye;e;  l)e;ne;fits. 

823.210  Lmpleiye;e;  payme;nl  eif{>reni|)  lie;allli 
lie;ne;fil  pre;mimns. 

823.211  Miiinteinanex;  eif  li(;ne;fits  imele;r 
mulli-e;m])leiver  lie;allh  plans. 

823.212  Lmpleiveie;  failure;  lei  pav  he;allli 
plan  |ire;mimn  ])avme;nts. 

823.213  Lmpleive;r  re;e:ei\  e;ry  eif  lie;ne;fil  e:eisls. 

823.214  Lmpleiyeie;  rif’hl  lei  re;in.slale;me;nt. 

823.213  Ee]niviile;nl  peisiliem. 

823.210  Limitalieins  ein  ;m  e;m|ileive;e;'s  right 
lei  re;inslale;me;nl. 

823.217  Ke;y  e;mpleiye;e;.  ge;ne;ral  ride;. 

823.218  .Sulistiinlial  <mel  grie;veins  e;e;eineimie: 
injury. 

823.210  Rights  eif  a  ke;y  e;mpleive;e;. 

823.220  l’reile;e:liein  feir  e;mpleiye;e;s  wliei 
re;e]iie;sl  leaive;  eir  eillmnvise;  iisse;rl  I'MLA 
rights. 

Subpart  C — Employee  and  Employer  Rights 

and  Obligations  Under  the  Act 

823.300  l•;mplelye;r  neilie:e;  re;e|nire;me;nts. 

823.301  Deisignatiein  eil  l•'MLA  leave;. 

823.302  Eni|ileiye;e;  neilie:e;  re;e]uire;me;nls  feir 
feire;se;e;ahle;  f’Ml.A  leave;. 

823.303  lunpleiye;e;  neilie:e;  re;e|nire;me;nts  feir 
unfeire;se;e;ahle;  l-’MLA  leieive;. 

823.304  Em]ileiye;e;  lailnre;  tei  preiviele; 
neilie;e;. 

823.303  (ieirtifieailiein.  ge;ne;ral  rule;. 

823.300  (:einle;nt  eif  me;elie;al  e;e;rtifie:atiein  feir 
le;ave;  liike;n  he;e:anse;  eif  an  e;m]ileiye;e;'s 


eiwn  seirieins  heiallh  exinelitiein  eir  the; 
.serieins  Imallh  e:einelilion  eif  a  lainilv 
me;mhe;r. 

823.307  Anlhe;nlie:atiein  anel  e:larifie:atiein  eif 
meelie:al  e;e;rlifie:aliein  for  le;<ive;  liiki;n 
heeamse;  eif  an  e;mpleive;e;’s  eiwn  se;rieins 
he;allh  e:einelitiein  eir  the;  se;rieins  he;allh 
euinelitiein  eif  a  family  me;mhe;r;  se;e:einel 
iinel  Ihirel  eipinieins 

823.308  Re;e:e;rlifie:alieins  feir  le;ave;  lake;n 
he;e:anse  eif  an  e;m]ileiyeie;’s  eiwn  se;rienis 
health  e:eineliliein  eir  the;  seirieins  health 
exinelitiein  eif  a  family  memhe;r. 

823.300  (',e;rtifie:atiein  feir  leiave;  lake;n 
h(;e:anse;  eif  :i  e|Uiilifying  e;xige;ne:y. 

823.310  (ieirtifieaitiein  feir  le;ave;  take;n  tei  e:are; 
feir  a  e:eive;re;el  se;rvie:e;me;mhe;r  (militiirv 
e:are;give;r  leiave;). 

823.311  Inteint  tei  re;turn  tei  weirk. 

823.312  l'itne;ss-feir-elnty  e:e;rtifie:atiein. 

823.313  failure;  tei  preiviele;  exirtifieaitiein. 

Subpart  D — Enforcement  Mechanisms 

823.400  f ufeire:e;me;nt.  geineiral  ruleis. 

823.401  filing  a  e:eim|ilainl  with  the; 
feieleiral  Ueiveirnmeint. 

823.402  Vieilatieins  of  the;  peisting 
reieiuireimeint. 

823.403  Apiieeding  the  asseissmeint  eif  a 
peinalty  feir  willful  vieiliitiein  eif  the; 

|ieisting  reiepiireimeint. 

823.404  (ieinseieiueineieis  feir  an  e;mpleive;r 
whein  neit  |iaying  the;  peimiltv  asseissmeint 
afteir  a  final  eireleir  is  issueiel. 

Subpart  E — Recordkeeping  Requirements 

823.300  Ree:eirelke;e;ping  reiepiireiments. 

Subpart  F — Special  Rules  Applicable  to 

Employees  of  Schools 

823.000  .Spe;e:ial  ruleis  for  se:heieil 
eimpleiyeieis.  eleifiuitieins. 

823. (iOl  .Spe;e:ial  ruleis  feir  se:hoeil 

e;m]ileiye;e;s.  limitalieins  ein  inle;rmille;nl 
leiiive;. 

823.002  .Spe;e;iiil  rule;s  feir  se:heieil 

e;m|ileiye;e;s.  limitatieins  ein  leave;  neiar  the; 
enel  eif  an  ae:aele;mie:  term. 

823.003  .Spe;e:iiil  rnle;s  feir  se:heieil 

e;mpleiye;e;s,  eluratiein  eif  fMLA  leave. 

823.1)04  S|ie;e:iiil  rule;s  feir  seiheieil 

e;m|ileiye;e;s.  re;steiraliein  lei  "an  e;e|uiviile;nl 
peisiliem.” 

Subpart  G — Effect  of  Other  Laws,  Employer 

Practices,  and  Collective  Bargaining 

Agreements  on  Employee  Rights  Under 

FMLA 

823.700  !nle;rae:liein  with  e;mpleiye;r's 
peilie:ie;s. 

ft23.701  lnle;rae:tiein  with  .Stale;  laws. 

823.702  lnte;rae:liein  with  fe’eleinil  iinel  .Sliile; 
iinti-elisea'iniinatiein  liiws. 

Subpart  H — Definitions  Special  Rules 

Applicable  to  Airline  Flight  Crew  Employees 

823.800  De;finilieins.  ,Spi;e:iiil  |■ule;s  feir 
airline;  flight  e;re;w  e;m|ileive;e;s.  ge;ne;nil. 

823.801  .S]ii;e:iid  ruleis  feir  iiirline;  llighl  e;re;w 
e;m]ileiye;e;s,  heiurs  eif  se;rvie:e;  ri;e]uire;me;nl. 

823.802  .Spe;e;ial  ruleis  feir  airline;  flight  e:re;w 
eimpleiyeieis.  e:ale:uliitiein  eif  leiiive;. 

823.803  .Spe;e:iiil  rnleis  feir  airline;  flight  e:ri;w 
eimpleiyeieis,  re;e:eirelke;e;ping  re;e|uire;me;nls. 

Autlieirity:  29  IL.S.U.  2t)34. 


Subpart  A — Coverage  Under  the 
Family  and  Medical  Leave  Act 

§825.100  The  Family  and  Medical  Leave 
Act. 

(it)  'I'lu;  luiiiiilv  anel  Meielical  Leiiive;  Act 
eif  HHKf,  its  ainoneioel,  (FMLA  eir  Act) 
allenvs  eligible;  oinpleiyoeis  eif  ii  e:eive;re;el 
(iin  jileiyeir  lei  take;  j(ib-jiriit(K:te;d.  un]iai(l 
leiitve;.  eir  lei  substiliite;  iijijireiiiriati;  jiaiel 
leave;  ii  the;  empleiyee  hits  earneel  eir 
ae:e:riie;el  it.  feir  up  tei  a  teital  eif  12 
weirkweeiks  in  any  12  nieinlhs  (.we^ 

§  82.5.20()(li))  lie;e:an.se  eif  the;  hirth  eif  a 
ediilel  anel  tei  e;are;  feir  the  newheirn  e;hilel. 
he;e:an.se;  eif  the  plae:eme;nt  eif  a  chilel  with 
the  em])leiye;e  feir  aeleiplion  eir  ftisleir  e:are;, 
he;e:anse  the  einployeie  is  luieeleel  tei  e;are; 
feir  a  family  meiniheir  (chilel,  spentse;,  eir 
piirent)  with  a  seirieins  health  exinelitiein, 
lieicanse;  the  eiinpleiyeie’s  eiwn  .serieins 
heiiilth  e:einelitiein  makes  the;  emjiloyee 
nnahle  to  perform  the;  functions  eif  his 
or  her  joh,  eir  he;e:anse  of  any  e|nalifying 
eixigency  arising  out  of  the  fact  that  the; 
emiileiveie’s  spein.se,  sein,  elanghter,  eir 
]iiire;nt  is  it  military  membeir  ein  iiedive 
elnty  eir  e;all  tei  e:eive;re;el  aedive  elnty  status 
(eir  has  heien  neitifieel  eif  <m  imjieineling 
e:all  eir  eireleir  tei  e:eive;re;el  aedive;  elnty).  In 
aelelitiein.  eiligihle;  eimpleiveeis  eif  a 
e:eive;re;el  eimpleiveir  may  take;  jeih- 
jireiteedeiel.  unpaiel  leiave,  eir  snhstitnte; 
iippreipriiite  ])inel  leiiive  if  the;  eimpleiyeie 
has  eiirneel  eir  <ie;e:rne;el  it,  feir  nji  tei  a  teital 
eif  2(i  weirkweieks  in  ei  single  12-meinth 
perieiel  tei  e:<ire;  for  a  eaiveireel 
.servie:e;me;mhe;r  with  a  serious  injury  eir 
illness.  In  e:e;rtain  eiei.seis,  FMLA  leiave; 
m.iy  he;  taken  ein  em  intermittent  basis 
nither  than  all  id  eince.  eir  the;  eimjileiyee 
niiiy  weirk  a  part-time;  sedieelnle. 

(h)  An  emjileiyeie  ein  FMLA  leave  is 
iilsei  entitleel  tei  have  health  beaiefits 
maintaineiel  while;  on  leave;  as  if  the 
emiileiyee  hael  e;ontinne;d  to  weirk 
insteiael  of  taking  the;  leiave.  If  an 
emjileiyeie  was  paying  all  or  part  eif  the 
preiminm  payments  prieir  to  leiave,  the 
eimpleiyeie;  wonlel  exintinne  to  jiay  his  eir 
her  share  eluring  the;  leiave;  ]ie;rieiel.  The; 
eaiijileiyeir  may  ree.eiver  its  share;  einlv  if 
the;  empleiyee;  eleieis  neit  reitnrn  tei  weirk 
feir  a  reiason  eitheir  tlnm  the;  seirieins 
heiiilth  exinelitiein  eif  the;  eanjileiyee  eir  the; 
emjileiyeie’s  exiveireel  family  memher.  the; 
.serieins  injury  eir  illneiss  eif  a  e;eive;re;el 
se;rvie:e;me;mhe;r.  eir  aneither  reiasein 
lieiveinel  the;  empleiyeie’s  exintreil. 

(e:)  An  e;m])leive;e;  geneirally  has  a  right 
tei  reitnrn  tei  the;  same  peisitiein  eir  an 
eiepiivalent  jiositiein  with  eiepiiviilent  piiv. 
heinefits.  anel  weirking  exinelitieins  at  the; 
e:eine;lnsiein  eif  the;  leave.  The;  taking  eif 
I’Ml.A  leiave;  eianneit  reisnit  in  the  hiss  eif 
any  henefit  that  aceaneel  jirieir  to  the; 

.start  eif  the;  leiave. 

(el)  The;  empleiver  generally  has  a  right 
tei  aelvaneie  notie:e;  from  the;  employeie.  In 
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addition,  the  employer  may  recpiin!  an 
em])loyee  to  submit  certification  to 
substantiate  that  the  leave  is  dni!  to  the 
serious  h(;altli  condition  of  the 
(!m|)loyee  or  the  em])loyee’s  covered 
family  immiher,  due  to  tin;  serious 
injury  or  illness  of  a  covered 
serviciiinemher,  or  hcicanse  of  a 
(lualifying  exigency.  Failure  to  com])ly 
with  these  reqnireimmts  may  result  in  a 
delay  in  the  start  of  f’MLA  leave. 
Pursuant  to  a  uniformly  a])j)lied  policy, 
the  (Muployer  may  also  retjuin;  that  an 
employee  pre.sent  a  certification  of 
fitne.ss  to  return  to  work  when  the 
absence  was  caused  by  the  employee’s 
serious  health  condition  (.see  §§82.5.312 
and  825.313).  The  emphwer  may  delay 
restoring  the  employee  to  employment 
without  such  certificate  relating  to  the 
health  condition  which  caused  the 
employee's  absence. 

§  825.1 01  Purpose  of  the  Act. 

(a)  FMLA  is  intended  to  allow 
employees  to  balance  their  work  and 
family  life  by  taking  reasonable  unpaid 
leave  for  imnlical  reasons,  for  tin;  birth 
or  adoption  of  a  child,  for  the  care  of  a 
child,  spouse,  or  parent  who  has  a 
serious  health  condition,  for  the  care  of 
a  covered  s(!rvicememher  with  a  serious 
injury  or  illness,  or  because  of  a 
(|nalifying  exigency  arising  out  of  the 
fact  that  th(!  em])loyee’s  spou.se,  son. 
daughter,  or  iiarent  is  a  military  member 
on  covered  active  duty  or  call  to  covered 
active  duty  status.  The  Act  is  intended 
to  balance  the  demands  of  the 
workplace  with  the  needs  of  families,  to 
promote  the  stability  and  economic 
security  of  families,  and  to  promote 
national  interests  in  preserving  family 
integrity.  It  was  intended  that  the  Act 
ac;compli.sh  the.se  pnrjjo.ses  in  a  manner 
that  accommodates  the  legitimate 
interests  of  emj)lovers.  and  in  a  manner 
consistent  with  the  Equal  Protection 
Clau.se  of  the  Fourteenth  Amendment  in 
minimizing  the  potential  for 
emjjloyment  discrimination  on  the  basis 
of  sex,  while  promoting  equal 
employment  o])portnnity  for  men  and 
women. 

(h)  The  FMLA  was  predicated  on  two 
fundamental  concern.s — the  needs  of  the 
American  workforce,  and  the 
developimmt  of  high-])erformance 
organizations.  Increasinglv,  America’s 
childnm  and  elderly  are  chqxmdent 
upon  familv  members  who  must  spend 
long  hours  at  work.  When  a  family 
canergency  arises,  retpiiring  work(!r.s  to 
attend  to  .serionsly-ill  children  or 
jjarents,  or  to  newly-born  or  adopted 
infants,  or  even  to  their  own  serious 
illness,  workers  need  reassurance  that 
thev  will  not  be  asked  to  choose 
Ixitween  continuing  their  em|)lovment. 


and  meeting  their  j)er.sonal  and  familv 
obligations  or  tending  to  vital  needs  at 
home. 

(c)  The  FMLA  is  both  intended  and 
expected  to  benefit  employers  as  well  as 
their  emi)loyees.  A  direct  correlation 
exists  h(!twe(!n  stability  in  the  family 
and  prodnctivitv  in  the  workplace. 

FMLA  will  encourage  the  development 
of  high-p(!rformanc(!  organizations. 

When  workers  c;an  count  on  durable 
links  to  their  workplace  they  are  able  to 
make  their  own  full  commitments  to 
their  jobs.  The  record  of  hearings  on 
family  and  medical  leave  indicate  the 
powerful  productive  advantages  of 
stable  workplace  relationshi|j.s.  and  the 
comparatively  small  costs  of 
guaranteeing  that  those  relationships 
wilt  not  he  di.ssolved  while  workers 
attend  to  pressing  family  health 
obligations  or  their  own  serious  illness. 

§825.102  Definitions. 

For  ])urjK)ses  of  this  ])art; 

/\r,7  or  FMLA  means  the  Family  and 
Medical  Leave  Act  of  1‘)‘)3,  Public  Law 
103-3  (February  5,  1003).  107  .Stat.  0  (20 
IL.S.C.  2001  (it  s(:(j.,  (is  (inwndad). 

ADA  means  the  Anunicans  With 
Di.sabilities  Act  (42  U.S.C.  12101  at  saci.. 
as  amended). 

Adniinistmtor  means  the 
Administrator  of  the  Wage  and  Hour 
Division,  U..S.  Diipartment  of  Labor,  and 
includes  any  official  of  the  Wage  and 
Hour  Division  authoriz(;d  to  perform 
any  of  the  functions  of  the 
Administrator  under  this  part. 

Aivlina  flight  craw  amployaa  means  an 
airline  flight  crewmember  or  flight 
attendant  as  tho.se  terms  are  defined  in 
regulations  of  the  Federal  Aviation 
Administration.  Faa  (dso  §  825.800(a). 

Applicabla  monthly  guarantaa  means: 

(1)  For  an  airline  llight  crew  emj)lovee 
who  is  not  on  reserve  status  (line 
holder),  the  minimum  number  of  hours 
for  which  an  employer  has  agreed  to 
schadida  such  emj)loyee  for  any  given 
month:  and 

(2)  For  an  airlim;  flight  crew  employee 
who  is  on  reserve  status,  the  nnmher  of 
hours  for  which  an  (unployer  has  agreed 
to  pm' the  em])loyee  for  any  given 
month.  Saa  (dso  §  825.801(h)(1). 

CiOBHA  means  the  continuation 
coverage  recjuirements  of  Title  X  of  the 
(Consolidated  Omnihns  Budget 
R(!Conciliation  Act  of  1980,  as  amemhul 
(Pul).  L.  99-272,  title  X,  section  10002: 
100  Stat  227:  29  U.S.C.  1101-1108). 

Commarca  and  indnstiv  or  octivitv 
affacting  commarca  mean  any  activity, 
business,  or  industry  in  commerce  or  in 
which  a  labor  dispute  would  hinder  or 
obstruct  commi!rce  or  the  free;  flow  of 
c:ommerce,  and  include  "commerce” 
ami  any  “indn.stry  affecting  commerce” 


as  defined  in  .sections  501(1)  and  501(3) 
of  the  Labor  Management  Relations  Act 
of  1947,  29  U.S.C.  142(1)  and  (3). 

(iontingancy  oparation  means  a 
military  operation  that: 

(1)  Is  designated  by  the  Secretary  of 
Defense  as  an  operation  in  which 
members  of  the  Armed  Forces  are  or 
may  become  involved  in  military 
actions,  operations,  or  hostilities  against 
an  enemy  of  the  United  States  or  against 
an  op|)osing  military  force:  or 

(2)  Results  in  the  call  or  order  to.  or 
retention  on.  active  duty  of  memhers  of 
the  uniformed  services  under  .section 
888,  12301(a).  12302,  12304,  12305,  or 
12408  of  Title  10  of  the  United  States 
Code,  chajiter  15  of  Title  10  of  the 
United  States  (kxle.  or  any  other 
provision  of  law  during  a  war  or  during 
a  national  emergency  declared  by  the 
President  or  Congress.  Saa  also 

§  825.128(a)(2). 

(Continuing  traatmant  hv  a  haalth  cara 
providar  means  any  one  of  the 
following: 

(1)  Incapacity  and  traatmant.  A 
period  of  inca])acity  of  more  than  three; 
consecutive,  full  calendar  days,  and  any 
snhsequent  treatment  or  period  of 
incajiacity  relating  to  the  same 
ceemlition,  that  also  involves: 

(i)  Treatment  two  or  more;  times, 
within  30  days  of  the  first  day  of 
incapacity,  unless  extenuating 
circumstances  exist,  by  a  health  care 
provider,  by  a  nurse  under  direct 
.sui)ervi.sion  of  a  health  care  provider,  or 
hv  a  provider  of  health  care  services 
[a.g..  physical  therapist)  under  ord(;r.s  of. 
or  on  referral  hv.  a  health  care  provider: 
or 

(ii)  Treatment  by  a  health  care 
provider  on  at  least  one  occasion,  which 
results  in  a  regimen  of  continuing 
treatment  under  the  supervision  of  th(; 
health  can;  provider. 

(iii)  The  requirement  in  j)aragraj)h.s  (i) 
and  (ii)  of  this  definition  for  treatment 
by  a  health  care  provider  means  an  in- 
person  visit  to  a  health  care  provider. 
The  first  in-j)er.son  treatment  visit  mn.st 
take  j)lace  within  .sev(;n  days  of  the  first 
day  of  incapacity. 

(iv)  Whether  additional  tr(;atment 
visits  or  a  regimen  of  continuing 
tr(;atmenl  is  neces.sary  within  flu;  3()-day 
period  shall  he  determined  by  the  h(;alth 
can;  provider. 

(v)  The  term  “extenuating 
circumstances”  in  i)aragraph  (i)  means 
circumstances  beyond  the  employee’s 
control  that  prevent  the  follow-iq)  visit 
from  occurring  as  planned  hv  the  health 
care  provider.  Whether  a  given  .set  c)f 
circumstances  are  extenuating  deju;nd.s 
on  the  facts.  Saa  o/.s'o  §825.1 15(a)(5). 
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(2)  Pmf’iiancv  nv  pivimtal  rum  Any 
|M?riod  of  incapacity  dm;  to  pn;gnancy, 
or  for  prenatal  care.  .See  also  S82.'j.l2(). 

(8)  ('hronic  coiKlitions.  Any  pi;riod  of 
incai)acity  or  treatment  for  such 
incapacity  due  to  a  clironic  .serious 
li(;allli  condition.  A  chronic  serious 
health  condition  is  one  wliicli: 

(i)  R(;(|nin;s  |)erio(iic  visits  ((l(;nn(;(l  as 
at  least  twicx;  a  year)  for  treatment  hv  a 
health  can;  provider,  or  by  a  nnr.se 
under  direct  snp(;rvision  of  a  health  care 
provider; 

(ii)  (Continues  ov(;r  an  extended 
p(;riod  of  time  (including  recurring 
ei)i.sodes  of  a  single  underlying 
c:ondition);  and 

(iii)  May  cause  episodic  rather  than  a 
continuing  j)(;riod  of  incapacity  (e.g.. 
asthma.  dial)ete.s.  epilejj.sy.  e/r;.). 

(4)  Purmaiwnl  or  long-ionn 
condilions.  A  period  of  incapacity 
which  is  permamait  or  long-term  dm;  to 
a  condition  for  which  tr(;atment  may  not 
lx;  effective.  The  em|)lovee  or  family 
memher  must  he  und(;r  the  continuing 
snp(;rvision  of.  hut  need  not  h(; 
receiving  active  treatment  hy.  a  h(;allh 
can;  provider.  Fxampl(;.s  include 
Alzheimer's,  a  sev(;re  stroke,  or  the 
terminal  stag(;.s  of  a  dis(;as(;. 

(.S)  (^ondHions  ivcjoiving  multiph 
Irodinwnts.  Any  period  of  absence  to 
n;c(;ive  mnitiph;  tr(;atments  (including 
any  |M;riod  of  recov(;ry  th(;r(;froni)  hv  a 
h(;alth  can;  provider  or  by  a  provider  of 
h(;alth  can;  .s(;rvices  under  orders  of.  or 
on  n;f(;rral  by.  a  health  can;  |)rovider. 
for; 

(i)  K(;.storativ(;  surgery  aft(;r  an 
accid(;nt  or  other  injury;  or 

(ii)  A  condition  that  would  likely 
n;snlt  in  a  ])eriod  of  incapacity  of  mon; 
than  thn;e  consecutive  full  cahaular 
days  in  tlu;  al)s(;nc(;  of  medical 
int(;rvi;ntion  or  tr(;atment.  such  as 
canc(;r  (chemotherapy,  radiation,  etc.), 
sev(;n;  arthritis  (physical  th(;rapv). 
kidm;y  disease;  (dialysis). 

(())  Al).sencj;s  attrihntahle  to  incapacity 
under  |)aragraph.s  (2)  or  (3)  of  this 
definition  (inalily  for  FMLA  h;ave  (;ven 
though  the  employe;!;  eer  the;  e;e)vere;el 
family  meanhe;r  ele)e;s  ne)t  re;e:e;ive 
tre;atment  fre)m  a  he;alth  e:are;  pre)viele;r 
eluring  the;  al)se;ne:e.  ami  e;ven  if  the; 
itl)se;ne;e;  ele)e;s  ne)t  last  meere;  than  thre;e; 
e:e)n.se;e:ntive  fidl  e:<de;neliir  ehivs.  Fe)r 
e;xample.  an  emple)ye;e;  with  iisthimi  imiv 
he;  unable;  te;  repeert  fe)r  weerk  elm;  te;  the; 
e)n.se;t  e)f  an  Jisthma  Jitt;ie:k  e)r  he;e:ini.se;  the; 
e;mple)ye;e;’.s  he;fdth  e:are  |)re)viele;r  has 
aelvise;el  the  e;mi)le)ye;e;  te;  stay  heeme 
wheai  the  peelleai  e:e)unt  e;xce;e;els  ii  e:ertain 
le;ve:l.  An  em|)le)ye;e;  whe;  is  ])re;gnant 
m:iy  he;  unahle;  te;  re;port  te;  we)rk  lH;e:ause; 
e)f  .se;ve;re  meerning  sie:kne;ss. 

(j'owrod  (ictivo  diitv  or  cal]  to  covered 
active  datv  status  im;ans; 


(1)  In  the  e:<ise;  e)f  a  me;ml)e;r  e)f  the; 
Re;gnlar  Arnu;el  Fe)re:e;s,  elnty  elnring  the; 
ele;ple)yme;nt  e)f  the;  member  with  the; 
Armeel  Fe)re;e;s  te;  ei  foreign  ceeimti  v;  iinel, 

(2)  In  the  e;ase;  e)f  a  me;n'ihe;r  e)f  tlu; 
Re;,se;rve  e;om|K)ne;nts  e)f  the;  Armeel 
Fe)re:e;s.  elnty  eluring  the;  ele;i)le)vme;nt  e)f 
the;  nu;ml)e;r  with  the;  Arme;el  Fe)re:e;s  te; 

ii  feereign  e;e)nntry  nneler  :i  Fe;ele;r<d  e:idl  e)r 
eereler  te;  ae:tive;  elnty  in  snp])e)rt  e)f  a 
e:e)ntinge;ncy  e)pe;ratie)n  pursuant  to; 
.Se;e;tie)n  (iHH  e)f  Title  10  e)f  the  Uniteel 
.State;s  (ieeele,  whie:h  authe)rize;s  eerelering 
to  ;u:tive;  elnty  retireel  me;mhe;rs  of  the 
Ri;gular  Arme;el  !’e)re;(;s  ami  memhe;rs  e)f 
the  re;tireel  Rese;rve;  vvlu)  re;tireel  afte;r 
e:ompleting  at  l(;ast  20  ye;ars  e)f  ae.tive; 
se;rvice;;  .Se;e;tie)n  12301(a)  e)f  Title  10  e)f 
the;  llnite;el  .States  (ioele,  whie:h 
authorize;s  eerelering  all  re.serve 
t;e)mpe)ne;nt  members  to  aeitive  elnty  in 
the  e:ase;  e)f  war  eer  natieenal  e;me;rgene:y; 
.Si;ctie)n  12302  e)f  Title  10  of  the;  Dniteel 
.State;s  Coele,  which  anthe)rize;s  e)relering 
any  unit  e)r  nnassigne;el  memher  e)f  the 
Re;aely  R(;se;rve;  te;  ae:tive;  elntv;  .Se;e;tie)n 
12304  e)f  Title;  10  e)f  the;  l)nite;el  .States 
(kule.  whie:h  antlu)rizi;s  e)rele;ring  anv 
unit  e)r  uiiiissigneel  memhe:r  e)f  the; 
.Se;le;e:teel  Re;se;rve;  ami  e:e;rtain  members 
e)f  the;  Inelivielual  Re;aely  Re;.se;rve;  te; 
ae:tive;  elnty;  .Se;e:tie)n  1230.')  e)f  Title;  10  e)f 
the;  lJnite;el  .Steites  (ie)ele;,  whie:h 
anthe)rize;s  the  suspe;nsie)n  e)f  preemeetion, 
re;tire;me;nt  eer  se;p:ir;itie)n  ride;s  fe)r  e:e;rtinn 
Re;se;rve  e:e)m])e)ne;nts;  .Se;e:tie)n  1240()  e)f 
Title  10  e)f  the  llnite;el  .Steit(;s  (leeele, 
whie:h  anthe)rize;s  e:;illing  the;  N.itieenal 
(hmrel  inte;  Fe;ele;nil  .se;rvie;e;  in  e:ertain 
e:ire:nmst;nie:e;s;  e:hapte;r  1.')  e)f  Title;  10  e)f 
the;  llnite;el  States  (ieeele,  whie:h 
anthe)rize;s  e:alling  the;  Natieenal  (Inarel 
:mel  state;  military  inte;  Fe;de;ral  se;rvie;e  in 
the  e:a.se;  e)f  insurri;ctie)ns  ami  national 
emergencies;  e)r  :my  eether  pre)visie)n  e)f 
hiw  eluring  <e  war  eer  eluring  a  natie)nal 
e;mergency  el(;clareel  hv  the;  l’re;siele;nt  eer 
(k)ngress  se)  leeng  iis  it  is  in  snp|)e)rt  e)f 
<e  e:e)ntingencv  e)])e;ratie)n.  See  10  l)..S.C’,. 
101(a)(13)(n)'.  .Se.-e;  ei/.so  82.'’).  1 20(a). 

(Covered  seixicenieiuber  me;ans: 

(1 )  A  e;nrre;nt  me;ml)e;r  e)f  the;  Armeel 
Fe)re;e;s,  ine:lneling  ;i  memhe;r  e)f  the; 
Niitieenal  (imirel  eer  Re;se;rve;s,  wlu)  is 
nnele;rge)ing  me;elie:al  tre;atment, 
re;e:npe;nitie)n,  eer  the;riipy.  is  e)tlu;rwise;  in 
e)ntpatie;nt  stiitns,  eer  is  e)the;rwise;  een  the; 
tempe)riiry  eli.sahility  re;tire;el  list,  leer  a 
se;rie)ns  injury  eer  illne;s.s,  eer 

(2)  A  e:e)ve;re;el  ve;te;ran  wlu)  is 
unelergeeing  me;elie:al  tre;iitme:nt, 
re;e:u])e;r;itie)n.  eer  the;r<i|)y  leer  ii  .se;rie)us 
injury  eer  illne;ss. 

(Covered  veteran  nu;ans  iin  inelivielual 
wlu)  wiis  <1  me;mhe;r  e)f  the  Arme;el  Fe)re:e;s 
(ine:lueling  <i  nu;mhe;r  e)f  the;  Neitienial 
(hnirel  e)r  Re;s(;rve;s).  ami  w;is  eli.se:h;irgeel 
e)r  re;le;ase;el  uneler  ceenelitions  e)the;r  than 
elishonoreihle  iit  ;niy  time;  elnring  the; 


five;-ye;ar  perie)el  jjrieer  te)  the;  fir.st  elate 
the;  eligible  emple)ye;e;  t<ike;s  FMLA  leave: 
te)  e:are;  fe)r  the  e:e)ve;re;el  ve;te;ran.  Se<; 

(^»2.''). 127(h)(2). 

Eligible  einplovee  me.ms: 

(1)  An  e;m])le)ye;e  wlu)  has  he;e;n 
e;mple)ye;el  fe)r  a  te)t;il  e)f  at  le;ast  12 
me)nths  hy  the;  e;mple)ye;r  e)n  the  ekite  e)n 
whie:h  any  FMLA  le;ave;  is  te)  e:e)mme;ne:e;. 
e;xe;e;j)t  tliiit  an  e;m])le)ye;r  ne;e;el  not 
e:e)nsiele;r  anv  perie)d  e)f  ])re:vie)n.s 
e;m])le)yme;nl  thiit  e)e:curreel  nu)re  tlum 
seven  ye;ars  l)e;fe)re;  the  ehite  e)f  the;  me)st 
re;e;e;nt  hiring  of  the  e;mple)y(;e;,  unless: 

(1)  The;  l)re;ak  in  serviex;  is  e)ccasie)ne;d 
hy  the;  fulfillment  e)f  the  e;m])le)ye;e;’s 
llnifeermeel  .Servie:e;s  Fm])le)yme;nt  anel 
Re;emple)yme;nt  Rights  Ae:t  (USERRA), 

38  II..S.C.  4301,  et  seq.,  e;e)ve;re;el  servie;e 
e)hligation  (the  pe;rie)el  of  ahse;ne;e;  from 
we)rk  elne  te)  e)r  nee;e;.ssitateel  hy 
lI.SERRA-e:e)vereel  ser  vice  must  he  iilso 
e;e)unteel  in  eletermining  whether  the; 
e;mple)ye;e;  has  h(;e;n  e;mi)le)yeel  fe)r  at  le;iist 
12  meenths  hy  the;  empleeyer.  hut  this 
.se;e:tie)n  eleees  ne)t  pre)viele  any  gre;ate;r 
e;ntitle;me;nt  to  the  e;mple)ye;e  than  we)nlel 
he;  available;  unele;r  the  ll.SERRA;  e)r 

(ii)  A  written  :igre;e;me;nt.  inclmling  a 
e:e)lle;e:tive;  hengaining  agre;e;ment.  e;xi.sts 
e:e)ne',e;rning  the  e;mj)le)ye;r's  inle;ntie)n  te) 
re;hire;  the;  emi)le)ye;e  iifter  the  hre;ak  in 
se;rvie:e  (e;.g..  leer  pnrpe),se;s  e)f  the; 
emple)ye;e;  furthering  his  e)r  he;r 
e;elne:atie)n  e)r  fe)r  e;hilelre;iiring  pur|)e)se;s); 
iinel 

(2)  Wlu).  e)n  the;  eliite;  on  which  any 
FMLA  l(;ave;  is  te)  e:e)nnne;ne:e;,  luis  met 
the;  heinrs  e)f . serviex;  re;(pnre;ment  hy 
having  been  e;mple)ye;el  tor  iit  least  1,2.')0 
he)urs  e)f  serviex;  with  sne:h  e;mi)le)ye;r 
elnring  the;  pre;vie)ns  12-me)nth  perieiel.  eir 
fe)r  an  airline  flight  e;re;w  emple)ve;e.  in 
the;  j)re;vie)us  12  me)nths.  having  we)rkeel 
e)r  h(;en  paiel  fe)r  ne)t  less  tlum  00  |)e;re;e;nt 
e)f  the;  appliexihle  te)tal  me)nthly 
gnarant(;e;  anel  luiving  we)rkeel  or  he;e;n 
paiel  fe)r  not  less  than  .‘)04  he)nrs.  ne)t 
ex)unting  perseenal  ex)mmute;  time.  e)r 
vae;atie)n.  meeliexil  e)r  sie:k  le;ave;  (see 

82.').801  (h)),  except  that  : 

(i)  An  e;mi)le)yee;  re;turning  fre)m 
fulfilling  his  e)r  he;r  I  I.SERRA-ex)ve;re;el 
•serviex;  e)hligatie)n  shall  he;  e;re;elite;el  with 
the;  henirs  e)f  se;rviex;  that  weeulel  have; 
he;e;n  perie)rme;el  hnt  leer  the;  pe;rie)el  e)f 
ahse;ne:e;  from  weerk  elne;  te)  e)r 
ne;ex;.ssitate;el  by  U.SERRA-ex)ve;re;el 
se;rviex;  in  ele;te;rmining  whether  the 
e;mple)ye;e;  me;t  the;  he)urs  e)f  se;rviex; 
re;epnre;me;nt  (aexx)relingly,  a  pe;r.se)n 
re;e;mple)ye;el  le)l leewing  ahsenex;  freem 
weerk  elne;  te;  eer  ne;ex;ssitateel  hy 
lJ.SL]RRA-ex)ve;re;el  se;rviex;  luis  the  heenrs 
tluit  weenlel  have  l)e;e;n  we)rke;el  leer  the; 
emi)le)ye;r  (eer.  feer  an  airline;  bight  exew 
e;mj)le)ye;e;,  weeulel  luive;  l)e;e;n  weerkeel  lor 
eer  jeaiel  hy  the  e;mj)le)ye;r)  aelele;el  te;  anv 
heenrs  ae;tnally  weerkeel  (eer.  for  an  airline 
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I'light  cnnv  omployoo,  actually  wurkod 
()i "paid)  during  thu  provious  1 2-nionth  m 
period  to  moot  tho  hours  of  sorvico  tli 

ro(puromont);  and 

(ii)  'I’o  dotorniino  tho  hours  that  would 
have  1)0011  worked  (or.  lor  an  airline 
flight  crow  omiiloyoo.  would  have  boon 
worked  or  paid)  during  tho  period  ol 
absence  from  work  duo  to  or  ‘ 

uocossitatod  hv  llSEKKA-covorod 
sorvico,  tho  omiilovoo’s  pro-sorvico  work  ^ 
schedule  can  generally  ho  used  lor 
calculations;  and  ^ 

(3)  Who  is  employed  in  any  State  oi 

the  United  States,  the  Di.strict  ol 
Uolumhia  or  any  Territories  or  , 

j)os.session  ol  the  United  States.  , 

(4)  Excludes  any  Federal  officer  or 
emjiloyee  covered  under  suhc-haptei  V 
of  chajiter  (i3  of  title  5,  United  States 
Uode. 

(.'i)  Excludes  any  employee  of  the 
United  States  Hou.se  of  Representatives 
or  the  United  States  Senate  covered  by 
the  Uongressional  Accountability  A(.t  of 
2U.S.C.  1201. 

(0)  Excludes  any  emjiloyee  who  is 
employed  at  a  worksite  at  whii.h  the 
employer  employs  tewer  than  5() 
employees  if  the  total  number  of 
employees  employed  by  that  employer 
within  72  miles  of  that  worksite  is  also 
fewer  than  50. 

(7)  Excludes  any  employee  employed 
in  any  country  other  than  the  United 
States  or  any  Territory  or  ])os.session  ol 
the  United  States. 

VAuplov  means  to  sulier  or  ))ermit  to 
work. 

Kiuployci^  has  the  meaning  given  the; 
.same  term  as  defined  in  section  2(e)  ol 
the  Fair  Labor  Standards  Act,  20  U.S.C. 
202(e).  as  follows: 

(1)  Tlie  term  emi)}oy(^e  means  any 
individual  employed  by  an  emi)loyer, 

(2)  In  the  case  of  an  individual 
employed  by  a  public  agency,  em/)ioye(.‘ 


(i)  Any  individual  emi)loyed  by  the 
Uovernment  of  the  United  State.s— 

(A)  As  a  civilian  in  the  military 
dei)artments  (as  detined  in  section  102 
of  Title  5,  United  States  Code). 

(B)  In  any  executive  agency  (as 
defined  in  section  105  ot  Title  5.  United 
States  Code),  excluding  any  Federal 
officer  or  emjjloyee  covered  under 
suhchai)ter  V  of  chapter  (>2  of  Title  5. 
United  States  Code, 

(C)  In  anv  unit  of  the  legislative  or 
judicial  branch  of  the  Covernment 
which  has  positions  in  the  competitive 
.service,  excluding  any  emj)loyee  of  the 
Unitetl  State.s  House  of  Representatives 
or  the  United  States  Senate  who  is 
covered  by  the  Congressional 
Accountai)ility  Act  {)f  1905. 


(D)  In  a  nonai)i)ropriated  fund  f'- 

instrumentality  under  the  jurisdiction  ot  A(1 
the  Armed  Forces,  or  ,  ,  ■ 

(ii)  Any  individual  employed  by  the  or  ( 

United  States  Fostal  Service  or  the  (uu 

Po.stal  Regulatorv  Commission;  and  pru 

(iii)  Any  individual  employed  by  a  oth 
State,  political  subdivision  of  a  State,  or  Ion 
an  interstate  governmental  agency,  other  sm 

than  such  an  individual—  |'ui 

(A)  Who  is  m)l  subject  to  the  civil  he. 

service  laws  of  the  State,  political  \m 

subdivision,  or  agency  which  emiiloys  co' 
the  enijilovee;  and  pu 

(B)  Who—  ,,  ui* 

(1)  Holds  a  public  elective  otiice  ot 

that  State,  iiolitical  subdivision,  or  uu 

agenev.  .  .  ,  , 

(2)  is  selected  by  the  holder  oi  such  cc 

an  office  to  he  a  member  of  his  personal 

staff.  ,  ''' 

(2)  Is  ajiiiointed  by  such  an  ei 

officeholder  to  serve  on  a  policymaking  in 
level, 

(4)  Is  an  immediate  adviser  to  sucti  an  j, 

officeholiler  with  res])ect  to  the  tl 

i;onstitutional  or  legal  powers  ol  the 
office  of  such  officeholder,  or  c 

(5)  Is  an  emplovee  in  the  legislative  e 

branch  or  legislative  body  of  that  State,  y 
political  subdivision,  or  agency  and  is  ( 
not  einjiloyed  by  the  legislative  lihiaiy  ;i 

of  such  State,  political  subdivision,  or  r 

agenev.  ‘ 

}uu})Ioyvv  (Huployi^d  in  nn 

instnictionnl  cdintciiy.  Snndw  \ 

definition  of  Tcarlwr  in  this  section.  i 

Emplovnrnn'.ans  any  person  engaged 
in  commerce  or  in  an  industry  or 
activitv  affecting  commerce  who 
employs  50  or  more  employees  for  each 
working  day  during  each  ot  20  or  more 
caleiular  workweeks  in  the  t:urrent  or 
preceding  calendar  year,  and  include.s 

(1)  Any  jierson  who  acts,  directly  oi 
indirectly,  in  the  interest  of  an  employer 
to  any  of  the  employees  ot  such 
emplover; 

(2)  Any  .suci;essor  in  interest  ot  an 
employer;  and 

(2)  Any  public  agency. 

Einplovinent  hnnnfits  means  all 
benefits  provided  or  made  available  to 
I  employees  by  an  emjiloyer,  including 
groni)  life  insurance,  health  insurance, 
disability  insurance,  sick  leave,  annual 
ed  leave,  eclucatioual  henetits,  and 

pensions,  regardless  ol  whethei  siu.h 
benefits  are  provided  by  a  practice  or 
written  ])olicy  of  an  emplover  or 
through  ail  employee  henetit  plan  as 
defined  in  section  2(2)  of  the  Employee 
Retirement  Income  Security  Act  ot  l‘)74. 
ee  2‘)  U.S.U.  1002(2).  The  term  does  not 

he  include  nou-emi)loyment  related 
'es  obligations  paid  by  employees  through 
voluntarv  deductions  .such  as 
supplemental  insurance  coverage.  See 
also  §  825.209(a). 


ELSA  means  the  Fair  Labor  Standards 
Act  (29  U.S.U.  201  ef  .ser/.). 

(hoiip  hmlth  plan  means  any  jilan  ot, 
or  contributed  to  by,  an  emjiloyer 
(including  a  self-insured  plan)  to 
provide  health  care  (directly  or 
otherwi.se)  to  the  employer’s  employees, 
former  emjiloyees.  or  the  tamilies  ot 
such  employees  or  former  emiiloyees. 
l''or  jmrjioses  ot  hMLA  the  teim  gioup 
health  iilan  shall  not  include  an 
insurance  jirogram  providing  health 
coverage  under  which  employees 
jiurchase  individual  policie.s  liom 
insurers  provided  that; 

(1)  No  contributions  are  made  liy  the 

emplover; 

(2)  Barticipation  in  the  program  is 
completelv  voluntarv  tor  employees, 

(2)  The  sole  functions  of  the  employer 
with  respect  to  the  jirogram  are,  without 
endorsing  the  program,  to  peimit  the 
insurer  to  publicize  the  program  to 
emplovees.  to  collect  premiums  through 
payroll  deductions  and  to  remit  them  to 
the  insurer: 

(4)  The  em])loyer  receives  no 
consideration  in  the  lorm  of  cash  or 
otherwise  in  connection  with  the 
|)rogram,  other  than  reasonable 
compensation,  excluding  any  jirolit,  lor 
administrative  services  actually 
rendered  in  connection  with  jiayroll 

deduction;  and,  ,  .  , 

(5)  The  premium  charged  witli  resiiect 
to  such  coverage  does  not  increase  in 
the  event  the  employment  relation.ship 
terminates. 

Unalth  earn  pi  ovidnr  means; 

(1)  The  Act  defines  health  care 
1  provider  as: 

(i)  A  doctor  of  medicine  or  osteojiathy 
who  is  authorized  to  practice  medicine 
—  or  surgery  (as  a])proi)riate)  by  the  State 
in  which  the  doctor  practices;  or 
or  (ii)  Anv  other  person  determmecl  by 
the  Secretary  to  he  cai)ahle  of  providing 
health  care  services. 

(2)  Others  “capable  of  jiroviding 
health  care  services”  include  only: 

(i)  Bodiatrists,  dentists,  clinical 
])sychologists.  optometri.sts,  and 
)  chiropractors  (limited  to  treatment 

consisting  of  manual  maiiipulation  ot 
),  the  spine  to  correct  a  subluxation  as 
id  demonstrated  by  X-ray  to  exist) 

authorized  to  i)ractice  in  the  State  and 
performing  within  the  scoj)e  ot  their 
l)ractice  as  defined  under  State  law; 

(ii)  Nurse  j)ractitioners,  nur.se- 
midwives.  clinical  social  workers  and 
ee  i)hysician  assistants  who  are  authorized 

)74.  to  ])ractice  umler  State  law  and  who  are 
])erforming  within  the  scoj)e  of  theii 
practice  as  defined  under  State  law; 
i.h  (iii)  (Christian  Science  Bractitioners 

"  listed  with  the  First  Church  of  Christ. 
Sciientist  in  Boston.  Mas.sachusetts. 
Where  an  employee  or  family  member  is 
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rocoiving  tnnitininit  from  a  Christian 
SciiMico  iiractitionor.  an  (Mni)loy(H!  may  PI 
not  ol)jiH:t  to  any  nuiniromont  from  an  so 
omjiloyor  that  tlio  (Mn])loyo(i  oi  tamil\ 
momhor  submit  to  oxamination  (tliongh  ta 
not  troatmont)  to  obtain  a  socomf  or  s(i 

third  cortification  from  a  lioaltli  caro  ill 

providor  othor  than  a  C.hristian  Scionoo  Li 
Ijiactitionor  ox(:oj)t  as  othorwiso 
provided  nndor  apj)li(:ahlo  State  or  local  s( 
law  or  collective  bargaining  agreement.  n 

(iv)  Any  health  care  inovider  froin  s( 

whom  an  employer  or  the  emjjloyer  s  d 
gronj)  health  plan  s  bcMiehts  m«magei  p 

will  accept  certification  of  the  existence 

of  a  serious  health  condition  to  s 

substantiate  a  claim  for  benefits;  and 

(v)  A  health  care  provider  listed  above  ^ 
who  practices  in  a  country  other  than 

the  United  States,  who  is  anthoriz.ed  to 
practice  in  accordaiu;e  with  the  law  of  ^ 
that  country,  and  who  is  jjerforming  j 

within  the  scope  of  his  or  her  practice  j 
as  defined  nmler  such  law.  , 

(:t)  The  phrase  “anthorized  to  practice  , 
in  the  vState”  as  used  in  this  section 
means  that  the  provider  must  he 
authorized  to  diagnose  and  treat 
phvsical  or  mental  health  conditions 
incdjnibh-  oj  sall-cmv  means  that  the 
individual  reipiires  active  assistance  or 
sujiervision  to  provide  daily  sell-care  in 
several  of  the  "activities  of  daily  living” 
(Al)hs)  or  "instrumental  activities  ol 
daily  living”  (lAl)hs).  Activities  of  daily 
living  include  adaptive  activities  sui;h 
as  caring  appropriately  lor  one’s 
grooming  and  hygiene,  bathing.  (Iressing 
and  eating.  Instrumental  activities  ol 
daily  living  include  cooking,  cleaning, 
shojiping.  taking  public  transportation, 
paying  hills,  maintaining  a  residence, 
using  tehiphoiuis  and  directoricis.  using 
a  post  office,  etc. 

Instniciiomil  dinployod:  See  the 
definition  of  Tduchai'  in  this  sec:lion. 

hiUmnUUmt  Imvd  means  leave  taken 
in  separate  periods  ol  lime  due  to  a 
single  illness  or  injury,  rather  than  lor 
one  continuous  period  of  lime,  and  may 
include  leave;  of  p(;riods  from  an  hour  or 
more;  to  several  weeks.  Ijxamjjles  of 
intermittent  leave  would  include  leave 
taken  on  an  occasional  basis  lor  medical 
a])j)ointmenls,  or  leave;  take;n  se;ve;ial 
elays  at  a  time;  spreael  ewer  a  perie)el  e)t 
six  me)nths.  sue:h  as  te)r  e:heine)the;iap\ . 

InviUitiomil  inn  nl  (luihorizntion  (1 1  A) 
e)r  Invitational  travel  order  (VYO)  are; 
e)rele;rs  issue;el  by  the;  Arme;el  l-e)re:e;s  to  a 
family  me;ml)e;r  te;  jeein  an  injureel  or  ill 
se;rvie:e;me;mhe;r  at  Ins  e)r  he;r  he;el.siele;. 
e//.so  S  H'-’-'j.310(e;). 

Kev  einplovee  me;ans  a  salarieel 
FMLA-eligihle;  e;mple)ye;e;  who  is  ameeng 
the  highe;.sl  paiel  10  pe;re;e;nt  e)f  all  the; 
e;m j)le)ye;e;s  e;mple)ye;el  by  the;  e;m])le)ye;r 
within  75  mile;s  e)f  the;  e;mi)le)ye;e’s 
we)rksite;.  See  ei/.so  §825.217. 


Mental  disability:  See  the  ele;finitie)n  of  hv 
Physieal  or  mental  disability  in  this  th 

se;e;tion.  , 

Militair  care<>iver  leave  me;ans  le;;u'(;  1’ 

taken  te)  e:are;  ie)r  a  e:overe;el 
.se;rvie:e;me;mhe;r  with  a  serious  injury  e)r 
illne;.ss  unele;r  the  Family  ami  Me;elical  ^ 

Leave  Ae:t  e)f  1008.  See  o/.so  §825.127.  K 

Next  of  kin  of  a  covered  ' 

serviceineinber  means  the  ne;are;sl  hle)e)el 
re;lative;  e)the;r  than  the;  e;e)V(;reel  ' 

se;rvie:e;me;ml)e;r’s  speeuse.  ])are;nt.  son.  e)i 
elaughte;r.  in  the  folle)wing  eereler  eel 
prieeritv:  hleeoel  re;lalive;s  whe;  have;  been 
granteel  legal  eai.steeely  eel  the;  e:e)vereel 
se;rvie;e;me;mher  by  e:enirl  ele;e:r(;e;  e)r 
statuleu'V  i)re)visions,  hreOhers  anel 
sisters,  granelpare;nts,  aunts  anel  une.les.  ^ 
anel  first  eanisins,  unless  the;  e;e)ve;re;el  ' 

servie;e;memher  has  s])e;e:itie;ally 
ele;signate;el  in  writing  another  ble)oel  ^ 

re;lative;  as  his  eer  her  ne;are;st  l)le)e)el  ^ 

relative  for  purpe)se;s  oi  military  . 

e:are;giver  leave  unele;r  the;  FMLA.  When 
nei  sue;h  ele;signatie)n  is  maele,  anel  there; 
are;  nudtiple;  familv  members  with  the; 
same  le;ve;l  e)f  relatie)nship  te)  the  e;e)ve;re;el 
se;rvie:e;me;mhe;r.  all  sue:h  liimily 
me;ml)e;rs  shall  he;  e:e)nsiele;re;el  the; 
ce)ve;re;el  .servie'.ememher’s  next  e)f  kin 
anel  may  take;  FMLA  leave;  te)  pre)viele; 
e;are  to  the;  e;e)ve;re;el  se;rvie:eme;ml)er. 
e;ithe;r  e:e)nse;e;utive;ly  e)r  simultane;ously. 
When  sue;h  de;sigmitie)n  has  been  maele. 
the  ele;signate;el  inelivielmil  sludl  he 

ele;eaneel  te)  he;  the;  e:e)ve;red 

se;r\'ie;e;me;mhe;r’s  e)nly  ne;xt  e)l  kin.  See 
^  ej/.sY)  §  825.1 27(el)(8). 

Ontjiatient  status  means,  with  re;si)e;e;t 
to  a  e:e)ve;re;el  se;rvie:e;me;mhe;r  wlu)  is  a 
e;urre;nt  me;mhe;r  e)f  the;  Armeel  Fe)n:e;s. 
the;  status  e)f  a  meanher  e)f  the  Arnieel 
F’e)re;e;s  assigne;el  te)  e;ithe;r  a  militiiry 
me;elie:al  treatment  facility  as  an 
e)uti)atient;  or  a  unit  e;stai)lishe;d  ie)r  the 
])urpe)se;  e)l  pre)vieling  e:e)mm<mel  anel 
e;e)ntre)l  e)f  memhers  e)f  the;  Armed  Fe)re;es 
ree'.e;iving  meelie;al  e;are  as  e)ut|)atients. 
.Se)eed.so§825.127(h)(l]. 

Parent  me;ans  a  hie)le)gie:al.  aele)i)tive. 
stej)  e)r  feester  father  e)r  me)the;r,  e)r  any 
,  e)the;r  inelivielual  whe)  .steeeeel  in  le)e;e) 

.,,j  parentis  te)  the;  e;mi)le)ye;e;  whe;n  the; 
e;mi)le)ye;e;  was  a  seen  eer  elaughte;r  as 
elefine;d  hele)W.  This  term  eleees  ne)t 
ineduele  parents  "in  law. 

X)  Parent  of  a  covered  seiviceinember 
me;ans  a  e:e)ve;re;el  .se;rvie:e;me;mhe;r's 
hie)le)gie:al,  aeleeptive,  step  e)r  foste;r  fathea 
1  e)r  me)the;r.  e)r  <my  e)ther  inelivielual  whe) 
ste)e)el  in  le)e:e)  i)are;ntis  te)  the;  e:e)ve;re;ei 
se;rvie;e;me;mhe;r.  This  te;rm  ele)e;s  ne)t 
ineduele;  j)are;nts  “in  leivv.  .Se;e.’  (dso 
ng  §  825.1 27(el)(2). 

Person  me;<ms  em  inelivielual, 
r  partne;rshii),  asse)e:ialie)n,  e;e)rpe)ratie)n, 

business  trust,  le;gal  re;i)re;se;utative;.  e)r 
any  e)rganize;el  greeup  e)f  ])erse)ns,  <mel 


ine:luele;s  a  i)uhlic  agene.y  for  i)uri)ose;s  e)f 
this  jeart. 

Phvsical  or  mental  disabdity  me;ans  a 
physie;al  e)r  meaital  imieairment  that 
suhstantiallv  limits  one  eer  me)re  oi  the; 
maje)r  life;  ae;tivitie;s  e)f  an  inelivielual. 
Re;gidatie)ns  ill  20  UfK  piirt  lO.fO.  issue;el 
by  the;  Fepiiil  Fmpleeymemt  ()i)pe)rlunitv 
Ueimmi.ssion  uneler  the;  Ame;rie:ans  with 
Ui.sahililieis  Ae;t  (ADA).  42  U.S.C.  12101 
et  sell.,  as  ame;nele;el,  eleline;  these;  terms. 

Public  agenev  meams  the;  ge)ve;rnme;nt 
e)f  the;  Unile;el  .States;  the;  government  e)f 
a  Slate  eer  i)e)litie'.al  suhelivisieen  lhe;re;e)f; 
anv  iige;ne;y  e)f  the;  llnileel  States 
(inedueling  the;  Uniteel  States  I’eeslal 
.Servie'.e  anel  Pe)stal  Re;gulate)ry 
(',e)mmi.ssie)n).  a  Slate,  eir  a  pe)litie;al 
suhelivisie)!!  of  a  State,  e)r  any  inteirstale 
ge)vernme;ntal  age;ne;y.  llnele;r  se;e:tie)n 
101(5)(B]  of  the;  Ae;t,  a  i)uhlie;  agene:y  is 
e-.onsielereel  to  he;  a  "i)e;rse)n”  engageel  in 
e;e)mme;re'.e;  e)r  in  an  inelustrv  e)i  ae.tivity 
ciffe;e:ting  e:e)mme;re:e;  within  the;  meaning 
e)ftheAe;t. 

Reduced  leave  schedule  means  a 
loave  se:he;elule;  that  re;elue;e;s  the;  usual 
numhe;r  e)f  he)urs  i)e;r  we)rkwe;e;k,  e)r 
he)urs  ])e;r  weerkelay,  e)l  iin  e;mple)ye;e;. 

Reserve  components  of  the  Armed 
Forces.  ie)r  i)urpe)se;s  oi  ejualifying 
e;xige;ue;y  le;iive;.  ine.luele;  the;  Aimy 
Natieenal  (luarel  e)f  the  Uniteel  Slates. 

Armv  Re;se;rve;.  Niivy  Re;se;rve;.  Miirine 
Ueerps  Reserve,  Air  Niitional  Uuarel  e)i 
the;  Uniteel  Stale;s.  Air  Fe)re:e;  Reseirve, 
anel  (:e)a.sl  Uuarel  Reserve,  anel  relireel 
memhers  e)f  the;  Re;gular  Armeel  l'e)re:e;s 
or  Reser  ves  whe)  iire  e;alle;el  uj)  in 
<  supi)e)rt  e)f  a  exmtingenew  e)pe;ratie)n.  See 
n/.sf)§  825.1 2()(a)(2)(i). 

Secretarv  me;iins  the;  Se;e;re;lary  of 
l.ahe)r  or  aiilheerizeel  representative. 

Serious  health  condition  me;ans  an 
illness,  injury,  impairment  e)r  physie;al 
e)r  mental  e;e)nelitie)n  that  involveis 
inpatieint  e:are  as  eleifineel  in  §825.114  or 
if’  e:e)ntinuing  treatment  by  a  health  e.aie; 
pre)vieler  as  elefineel  in  §825.115. 
Ceenelitions  for  whiedi  e;e)sme;tie; 
tre;atments  are;  aelministered  (sue;h  as 
most  treatments  for  iie;ne;  e)r  jelastie: 
surge;ry)  are;  ne)t  se;rie)us  hexilth 
e:e)nelitions  unless  inpatient  hosihtal 
e:are;  is  re;e]uire;el  e)r  unle;ss  e;e)mj)lie;atie)ns 
eleveloj).  Re;ste)rative;  elental  or  plastie; 
surgery  idte;r  iin  injury  e)r  remeeval  e)f 
e;ime;e;re)us  gre)Wths  cire;  se;rie)us  he;allh 
e;e)nelitie)ns  j)re)viele;el  all  the;  e)the;r 
ler  e:e)nelitie)ns  e)l  this  re;gulatie)n  eire;  me;t. 
le)  Mental  illness  e)r  alle;rgie;s  may  he; 

se;rie)us  he;alth  e'.e)nelitie)ns,  hut  e)nly  if  all 
the;  e.euielitieens  e)f  §  825.118  are  me;t. 

Serious  injuiy  or  illness  means:  (1)  In 
the;  e:ase;  of  a  eairrent  member  e)f  the; 
Arme;el  Fe)rces.  ine:luding  a  member  e)i 
the  N.etional  Uuarel  or  Re;se;rves,  an 
r  injury  e)r  illness  that  was  ine:urre;el  by 
the  e:e)ve;re;el  se;rvie;ememhe;r  in  the  line 
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()1  duty  on  active  duty  in  the  Armed 
Forces  or  that  (ixisted  hetbre  tlie 
beginning  of  tin;  ineml)er‘s  active  dnfv 
and  was  aggravated  by  .scn  vice  in  the 
line  of  duty  on  active  dn.ty  in  the  Anncul 
t-’orces  and  that  may  render  the 
servicememl)(!r  medically  unfit  to 
|)(;rform  the  dnti(!S  of  the  member's 
office,  grade,  rank,  c)r  rating:  and 

(2)  In  the  ca.se  of  a  cov(;red  veteran, 
an  injury  or  illness  that  was  incurred  by 
the  member  in  the  line  of  duty  on  active 
duty  in  the  Arnuul  Forces  (or  existed 
Ixdore  the  hciginning  of  the  member's 
active  duty  and  was  aggravated  hv 
service  in  the  line  of  duty  on  active  duty 
in  the  Armed  Forces)  and  manifested 
itself  before  or  after  the  membijr  bec:ame 
a  vet(!ran,  and  is: 

(i)  A  continuation  of  a  .serious  injury 
or  illness  that  was  incurred  or 
aggravat(;d  when  the  covered  vciteran 
was  a  memh(;r  of  the  Armed  Forc(;s  and 
rendered  the  servicememher  nnahle  to 
perform  the  duties  of  the 
.servicememher's  office,  grade,  rank,  or 
rating:  or 

(ii)  A  physical  or  immtal  condition  for 
which  the  covered  veteran  has  received 
a  U.S.  I)(!])artment  of  Veterans  Affairs 
.S(!rvice-Kelated  Ilisahility  Rating 
(VASRD)  of  .50  percent  or  greater,  and 
such  VASRD  rating  is  based,  in  whole 
or  in  ])art.  on  the  condition  i)recipitating 
the  necul  for  military  caregiver  leave:  or 

(iii)  A  physical  or  menial  condition 
that  snh.stanlially  impairs  the  covered 
veteran's  ability  to  secure  or  follow  a 
substantially  gainful  oc:cnpation  by 
reason  of  a  disahilitv  or  di.sahilities 
related  to  military  .service,  or  wonld  do 
so  absent  treatment:  or 

(iv)  An  injury,  including  a 
]).sychological  injury,  on  the  basis  of 
which  the  covered  veteran  has  been 
enrolled  in  the  Department  of  Veterans 
Affairs  Program  of  Comprehensive 
Assistance  for  Familv  Caregivers.  .See 
e/.s-o  §825.1 27(c). 

Son  or  daughter  means  a  biological, 
adopted,  or  foster  child,  a  .ste])child,  a 
legal  ward,  or  a  child  of  a  person 
standing  in  loc:o  parentis,  who  is  either 
under  age  18,  or  age  18  or  older  and 
“incapable  of  .self-can;  hecan.se  of  a 
mental  or  jdivsical  disahilitv”  at  the 
time  that  FMLA  leave  is  to  commence. 

Son  or  daughter  of  a  covered 
sendceineinher  m(;an.s  a  cover(;d 
servicememher's  biological.  ado])led,  t)r 
fo.ster  child,  .stepchild,  legal  ward,  or  a 
child  for  whom  the  covered 
servicememher  stood  in  loco  ])arenti.s. 
and  who  is  of  anv  ag(;.  .See  (dso 
§  825.127(d)(1).  ' 

Son  or  daughter  on  covered  active 
dutv  or  call  to  covered  active  dutv  status 
means  the  employee’s  biological, 
adopted,  or  fo.ster  child,  .stepchild,  legal 


ward,  or  a  child  for  whom  the  em))loyee 
stood  in  loco  parentis,  who  is  on 
covered  active  duty  or  call  to  covered 
active  duty  .status,  and  who  is  of  anv 
age.  .See  also  §  825.1 2()(a)(5). 

Spouse  m(;an.s  a  husband  or  wife  as 
d(;fined  or  recogniz(;d  under  .State  law 
for  purposes  of  marriage  in  the  State 
where  the  employee  resides,  including 
common  law  marriage  in  .States  where  it 
is  r(;cognized. 

State  means  any  .State  of  the  United 
.States  or  the  District  of  (k)lnmhia  or  any 
Territory  or  possession  of  the  United 
.States. 

Teacher  (or  employ(;e  employed  in  an 
instructional  capacity,  or  instructional 
employee)  means  an  employee 
employed  i)rincipally  in  an 
instructional  caj)ac:ity  by  an  educational 
agency  or  school  whose  principal 
function  is  to  teach  and  instruct 
students  in  a  cla.ss,  a  small  gronj),  or  an 
individual  setting,  and  includes  athletic 
coaches,  driving  in.strnctors,  and  special 
education  a.ssi.stants  such  as  signers  for 
tin;  hearing  impaired.  The  term  does  not 
include  teacher  assistants  or  aides  who 
do  not  have  as  their  princi|)al  function 
actual  teaching  or  in.strncting,  nor 
auxiliary  per.sonnel  such  as  conns(;lors, 
psychologists,  cnn  icnlnm  .spec;iali.st.s. 
cafeteria  workers,  maintenance  workers, 
bus  drivers,  or  other  primarily 
noninstrnctional  em})love(;s. 

THKiAHE  is  the  health  can;  |)rogram 
serving  active  duty  servicememhers. 
National  (Inard  and  Kes(;rve  m(;mbers. 
r(;tire(;.s.  their  iamili(;s,  snrvivt)r.s,  and 
certain  former  .s|)onse.s  worldwide. 

§825.103  [Reserved] 

§825.104  Covered  employer. 

(a)  An  employer  covered  by  FMLA  is 
any  p(;r.son  engaged  in  commerce  or  in 
any  industry  or  activity  affecting 
comm(;rce,  who  emplov.s  50  or  mon; 
employees  for  each  working  day  during 
(;ach  of  20  or  mon;  cal(;ndar  workweeks 
in  the  current  or  i)receding  calendar 
year.  Emj)loyer.s  cov(;red  hv  FMLA  also 
include  any  ])er.son  acting,  directlv  or 
indirectly,  in  the  interest  of  a  covered 
em])loyer  to  any  of  the  em])loyee.s  of  the 
em])loy(;r,  any  sncce.ssor  in  interest  of  a 
coven;d  employer,  and  any  public 
agency.  Fnhlic  agencies  are  covered 
em])loyers  without  regard  to  the  nnmher 
of  em])loyee.s  em|)loyed.  Fnhlic  as  well 
as  private  elementary  and  secondary 
schools  are  also  cov(;red  em])loyer.s 
without  regard  to  the  nnmher  of 
employees  employed.  .See  §825.800. 

(h)  The  terms  commerce  and  industry 
affecting  commerce  are  defined  in 
accordance  with  .sec:tion  501(1)  and  (3) 
of  the  Labor  Management  Relations  Act 
of  1047  (LMRA)  (20  U.S.C.  142  (1)  and 


(3)),  as  set  forth  in  the  definitions  at 
§  825.800  of  this  part.  For  purposes  of 
the  FMLA,  employ(;rs  who  meet  the  50- 
employee  cov(;rage  test  are  deemed  to  hi; 
engaged  in  commerce  or  in  an  indn.strv 
or  activity  affecting  commerce. 

(c)  Normally  the  legal  entity  which 
employs  tin;  employee  is  the  employer 
under  FMLA.  Ai)j)lying  this  j)rinciple.  a 
cor])oration  is  a  single  employer  rather 
than  its  .separate  establishments  or 
divisions. 

(1)  Where  one  corporation  has  an 
ownership  interest  in  another 
corporation,  it  is  a  .separate  employer 
unless  it  meets  the  joint  em])loyment 
te.st  di.scnssed  in  §825.100,  or  the 
integrated  employer  te.st  contained  in 
paragraph  (c)(2)  of  this  section. 

(2)  .Separate  entities  will  he  deemed  to 
he  parts  of  a  single  employer  for 
])nrpose.s  of  FMI.A  if  they  meet  the 
integrated  emjjloyer  te.st.  Where  this  test 
is  met.  the  emi)lovees  of  all  entities 
making  up  the  integrated  employer  will 
be  connti;d  in  determining  employer 
coverage  and  employee  eligibility.  A 
determination  of  whether  or  not 
se])arate  entities  are  an  integrated 
employer  is  not  determined  hv  the 
application  of  any  single  criterion,  hut 
rather  the  entiri;  relationship  is  to  he 
r(;viewed  in  its  totality.  Factors 
considered  in  determining  whether  two 
or  more  entities  are  an  integrat(;d 
employer  include: 

(i)  (k)mmon  management: 

(ii)  Interrelation  between  opi;ration.s: 

(iii)  C;(;ntralized  control  of  labor 
relations:  and 

(iv)  Degree  of  common  ownershi]}/ 
financial  control. 

(d)  An  employer  includes  any  j)er.son 
who  acts  directly  or  indirectly  in  the 
interest  of  an  employer  to  any  of  the 
employer’s  employees.  The  ilefinition  of 
employer  in  section  3(d)  of  the  Fair 
Labor  Standards  Act  (FLSA),  20  U.S.C. 
203(d),  similarly  includes  any  person 
acting  directly  or  indirectly  in  the 
intere.st  of  an  employer  in  relation  to  an 
employee.  As  under  the  FL.SA. 
individuals  such  as  corporate  officers 
“acting  in  the  intere.st  of  an  employer” 
are  individnallv  liable  for  anv  violations 
of  the  re(|niri;ments  of  FMLA. 

§825.105  Counting  employees  for 
determining  coverage. 

(a)  The  definition  of  employ  for 
pnrpo.ses  of  l'’MLA  is  taken  from  the  Fair 
i.ahor  .Standards  Act,  §  3(g),  25)  U..S.(;. 
203(g).  The  courts  have  made  it  clear 
that  the  employment  relationship  nnd(;r 
the  FLSA  is  broader  than  the  traditional 
common  law  concejh  of  master  and 
servant.  The  difference  between  the 
employment  relation.ship  under  the 
FL.SA  and  that  under  the  common  law 
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arises  from  the  fact  that  the  term 
“employ”  as  defined  in  the  Act  includes 
“to  suffer  or  permit  to  work.”  The  courts 
have  indicated  that,  while  “to  permit” 
reipiires  a  more  positive  action  than  “to 
suffer.”  both  terms  imply  much  less 
l)ositive  action  than  recpiired  by  the 
common  law.  Mere  knowledge  hv  an 
employer  of  work  done  for  the  employe!!' 
by  anotlii!!'  is  sufficiemt  to  create  the 
emplovmeint  relation.ship  under  the  Act. 
The  courts  h.ive  said  that  there  is  no 
definition  that  solveis  all  problems  as  to 
the  limitations  of  the  (imployeir- 
employee  relation.ship  und(!r  the  Act: 
cinei  that  deteirminiition  of  the  reilation 
cannot  he  based  on  isolated  factors  or 
ujjon  a  single  characteristic  or  technical 
concepts,  hut  depends  “upon  the 
circumstances  of  the  whole  activity” 
including  the  underlying  “economic 
reality.”  In  general  an  employee,  as 
distinguished  from  an  in(le])endent 
contractor  who  is  engaged  in  a  l)usim!ss 
of  his/her  own.  is  one  who  “follows  the 
iisual  pi!th  of  an  limployee”  and  is 
dependent  on  the  business  which  he/ 
she  sc'rves. 

(h)  Any  employee  whose  name 
aj)pears  on  tlu!  emj)loyer's  payroll  will 
hi!  considered  em|)loyed  each  working 
day  of  the  calendar  W(!(!k.  and  mu.st  he 
counti!d  whether  or  not  anv 
com|)(!nsation  is  received  for  the  week. 

1  Iow(!ver.  till!  FMbA  appli(!s  only  to 
employe(!s  who  are  employ(!d  within 
any  State  of  the  Dnited  Stat(!s.  the 
District  of  (Columbia  or  any  Territory  or 
possession  of  the  United  States. 
Kmployees  who  ari!  emjiloyed  outside 
these  areas  are  not  counted  for  purposes 
of  determining  em])loy(!r  coverage  or 
em))lovee  eligihilitv. 

(c)  Employees  on  paid  or  un])aid 
leave,  including  FMLA  leave,  leaves  of 
ab.sence.  disciplinary  suspension,  eh;., 
are  counted  as  long  as  the  employer  has 
a  reasonable  ex|)ectation  that  the 
employee  will  later  return  to  active 
employment.  If  there  is  no  employer/ 
employee  relationshi])  (as  when  an 
employee  is  laid  off.  whether 
temporarily  or  j)ermanently)  such 
individual  is  not  countiul.  Fart-timi! 
employees,  like  full-time  emj)lovees,  ari! 
considered  to  he  employ(!d  each 
working  day  of  the  calendar  week,  as 
long  as  they  are  maintained  on  the 
pavroll. 

(d)  An  em])lovee  who  does  not  l)(!gin 
to  work  for  an  employ(!r  until  after  the 
first  working  day  of  a  calendar  week,  or 
who  t(!rminates  em])lovment  before  the 
la.st  working  day  of  a  calendar  week,  is 
not  con.sid(!r(!d  employed  on  each 
working  day  of  that  cahmdar  week. 

(i!)  A  jjrivate  employer  is  covered  if  it 
maintained  .50  or  more  employees  on 
the  ])ayroll  during  20  or  more  calendar 


workweeks  (not  neces.sarily  consecutive 
workweeks)  in  either  thi!  current  or  the 
|)rec(!ding  cal(!ndar  year. 

(1)  Once  a  private  i!mployer  m(!ets  the 
.50  emplove(!s/20  workweeks  thr(!shold, 
till!  employer  remains  covered  until  it 
reaches  a  future  point  where  it  no  longer 
has  employed  .50  employees  for  20 
(noncon.secutive)  workweeks  in  the 
current  and  jireceding  calendar  year. 

I’or  exam])le,  if  an  employer  who  met 
the  50  employees/20  workweeks  test  in 
the  calendar  year  as  of  .Se|)teml)er  1. 

2008.  subsequently  dropped  below  50 
employees  before  the  end  of  2008  and 
continued  to  employ  fewer  than  50 
emjiloyees  in  all  workweeks  throughout 
calendar  year  200{).  the  employer  would 
continue  to  he  covered  throughout 
calendar  year  2009  because  it  met  the 
coverage  criti!ria  for  20  workweeks  of 
the  preceding  (/.e..  2008)  calendar  year. 

§  825.1 06  Joint  employer  coverage. 

(a)  Where  two  or  more  businesses 
exerci.se  .some  control  over  the  work  or 
working  conditions  of  the  employee,  the 
businesses  mav  he  joint  enqilovers 
under  l'’MLy\.  joint  enqilovers  may  be 
separate  and  distinct  entities  with 
sejiarate  owners,  managers,  and 
facilities.  Where  the  enijilovee  ])eriorms 
work  which  simultaneouslv  benefits 
two  or  more  employers,  or  works  for 
two  or  more  enqilovers  at  different 
times  during  the  workweek,  a  joint 
i!m|iloyment  relationship  generally  will 
he  considered  to  exist  in  situations  such 
as: 

(1 )  Where  there  is  an  arrangement 
between  enqilovers  to  share  an 
enqiloyee's  services  or  to  interchange 
enqiloyees: 

(2)  VVhere  one  em]iloyer  acts  directly 
or  indirectly  in  the  interest  of  the  other 
enqiloyer  in  relation  to  the  employee: 
or, 

(3)  Wdiere  the  employers  are  not 
comjiletely  disassociated  with  resjiect  to 
the  employee’s  enijiloyment  and  mav  he 
deemed  to  share  control  of  the 
employee,  directly  or  indirectly, 
because  one  employer  controls,  is 
controlled  by,  or  is  under  common 
control  with  the  other  emplover. 

(h)(1)  A  determination  of  whether  or 
not  a  joint  employment  relationship 
exists  is  not  determined  liv  the 
a]qilication  of  any  single  criterion,  hut 
rather  the  entire  relationshiji  is  to  he 
viewed  in  its  totality,  k’ni*  exanqile,  joint 
employment  will  ordinarilv  he  found  to 
exist  when  a  tem]iorary  placement 
agency  supplies  em])loyei!.s  to  a  second 
enq)loyer. 

(2)  A  ty|)e  of  conq)any  that  is  often 
called  a  Professional  Employer 
Organization  (PEO)  contracts  with  client 
enqiloyers  to  perform  administrative 


funi'.tions  such  as  ])ayroll,  benefits, 
regulatory  ])a])erwork.  and  iqidating 
emplovment  jiolicies.  The 
determination  of  whether  a  Id'X)  is  a 
joint  i!m|)loyer  also  turns  on  the 
economic  realities  of  the  situation  and 
must  he  based  ui)on  all  the  facts  and 
circumstances.  A  PEO  does  not  enter 
into  a  joint  em])loyment  relation.ship 
with  the  employees  of  its  c.lient 
companies  when  it  merely  performs 
such  administrative  functions.  On  the 
other  hand,  if  in  a  particular  fact 
situation,  a  PEO  has  the  right  to  hire, 
fire,  assign,  or  direct  and  control  the 
client's  enqiloyees,  or  benefits  from  the 
work  that  the  enqiloyees  jierform,  such 
rights  may  lead  to  a  determination  that 
the  PEO  would  he  a  joint  emjiloyer  with 
the  client  employer,  dejiending  upon  all 
the  facts  and  c.ircumstances. 

(c)  In  joint  eni])loynient  relation.shi]is, 
only  the  ]irimary  emiiloyer  is 
responsible  for  giving  required  notices 
to  its  enqiloyees,  ])roviding  FMEA  leave, 
and  maintenance  of  health  benefits. 
Imctors  considered  in  determining 
which  is  the  jiriniarv  employer  include 
authority/responsihility  to  hire  and  fire, 
assign/place  the  enqilovee,  make 
])ayroii,  and  provide  enijiloyment 
lienefils.  For  enqiloyees  of  tenqiorary 
jilacement  agencies,  for  exanqile.  the 
jilacement  agency  most  commonly 
would  he  the  jiriniary  enqiloyer.  Where 
a  Pl‘]()  is  a  joint  enqiloyer,  the  client 
enqiloyer  most  commonly  would  be  the 
jiriniary  emjiloyer. 

(d)  Enqiloyees  jointly  emjiloyed  by 
two  enqilovers  must  he  counted  by  both 
enqilovers,  whether  or  not  maintained 
on  one  of  the  emjilover’s  jiavroll,  in 
determining  enqiloyer  coverage  and 
enqilovee  eligibility.  For  examjile,  an 
enqiloyer  who  jointly  employs  15 
workers  from  a  temjiorary  jilacement 
agency  and  40  jiernianent  workers  is 
covered  by  FMLA.  (A  sjiecial  rule 
ajijilies  to  employees  jointly  enqiloyed 
who  jihvsically  work  at  a  facility  of  the 
secondary  emjiloyer  for  a  jieriod  of  at 
least  one  year.  Sea  §  82.5.111(a)(3).)  An 
enqilovee  on  leave  who  is  working  for 

a  .sec.ondarv  enqiloyer  is  considered 
enqiloyed  by  the  secondarv  emjiloyer. 
and  must  he  counted  for  coverage  and 
eligibility  jiurjioses,  as  long  as  the 
enqiloyer  has  a  reasonable  exjiectation 
that  that  enqiloyee  will  return  to 
enijiloyment  with  that  enqilover.  In 
those  cases  in  which  a  PEO  is 
determined  to  he  a  joint  emjiloyer  of  ii 
client  emjiloyer’s  emjiloyees.  the  client 
enqilover  would  only  be  required  to 
count  enqiloyees  of  the  PEC)  (or 
enqiloyees  of  other  clients  of  the  PEO) 
if  the  client  enqilover  jointly  enqiloved 
tho.se  emjiloyees. 
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(e)  Job  restoration  is  the  primary 
resj)onsibility  of  the  primary  employer. 
The  seeomlarv  em])loyer  is  responsil)le 
for  accepting  the  employee  returning 
from  l-'MLA  hnive  in  ])lace  of  the 
replaccnnent  employee  if  the  .scicondary 
emplover  contimuis  to  utilize  an 
employee  from  the  tempt)rary  placement 
agency,  and  tin;  agency  choo.ses  to  ])lace 
the  employee  with  the  secondary 
em])loyer.  A  seeomlarv  employer  is  al.so 
res])onsible  for  com])liance  with  the 
])rohil)ited  acts  ])rovisions  with  respect 
to  its  jointly  em])loyed  employees, 
whether  or  not  the  secondary  em])loyer 
is  covered  by  FMLA.  .See  82.5. 22()(a). 
The  prohibited  acts  include  prohibitions 
against  interfering  with  an  emj)lovee’.s 
attempt  to  exerci.se  rights  under  the  Act. 
or  dificharging  or  discriminating  against 
an  employee  for  opposing  a  practice 
which  is  unlawful  under  FMLA.  A 
covered  secondary  employer  will  he 
resijonsible  for  compliance  with  all  the 
provisions  of  the  FMLA  with  respect  to 
its  regular,  permanent  workforce. 

§  825.1 07  Successor  in  interest  coverage. 

(a)  f’or  piirpo.ses  of  FMLA.  in 
determining  whether  an  em])loyer  is 
covered  because  it  is  a  “successor  in 
intenest”  to  a  covered  em])loyer,  the 
factors  used  under  Title  Vll  of  the  Cavil 
Rights  Act  and  the  Vietnam  Fra 
Veterans’  .Adjustment  Act  will  be 
considered.  However,  unlike  'fitle  Vll. 
whether  the  successor  has  notice  of  the 
employee's  claim  is  not  a  (X)nsideration. 
Notice  may  be  relevant,  however,  in 
determining  successor  liability  for 
violations  of  the  predecessor.  Tin; 
factors  to  be  considered  include: 

(1)  Substantial  continuity  of  the  same 
business  operations; 

(2)  Use  of  the  same  ])lant; 

(3)  Ciontimuty  of  the  work  force; 

(4)  Similarity  of  jobs  and  working 
conditions; 

(5)  Similarity  of  su])ervi.sorv 
jMM'sonnel; 

(ti)  Similarity  in  machinery, 
(Hiuipment,  and  production  methods; 

(7)  .Similaritv  of  prodiu:ts  or  .services; 
and 

(8)  The  ability  of  the  predeces.sor  to 
provide  ndief. 

(b)  A  determination  of  whether  or  not 
a  sui:ces.sor  in  interest  exists  is  not 
determined  by  the  aj)plication  of  any 
single  criterion,  hut  rather  the  entire 
circumstances  are  to  be  viewed  in  their 
totality. 

(c)  When  an  employer  is  a  succes.sor 
in  interest,  employees’  entitlements  are 
the  same  as  if  the  em])loyment  by  the 
predecessor  and  successor  were 
continuous  employment  by  a  single 
em])loyer.  For  exam])le,  the  successor, 
whether  or  not  it  meets  F’MLA  coverage 


criteria,  mu.st  grant  leave  for  eligible 
employees  who  had  |)rovided 
a])])ropriale  notice  to  the  predecessor,  or 
continue  leave  begun  while  emploved 
by  the  predece.ssor,  including 
maintenance  of  group  health  benefits 
during  the  leave  and  job  re.storation  at 
the  conclusion  of  the  leave.  A  succe.ssor 
which  nujets  FMl.A’s  coverage  criteria 
mu.st  count  ])eriod.s  of  (unplovnient  and 
hours  of  service  with  the  predecessor  for 
purposes  of  determining  employcu; 
eligibility  for  FMLA  leave. 

§825.108  Public  agency  coverage. 

(a)  An  emjrloyer  under  FMLA 
ini:lude.s  any  public  agenev,  as  defined 
in  .section  3(x)  of  the  Fair  Labor 
.Standards  Act.  29  IJ.S.C.  203(x).  Section 
3(x)  of  the  FL.SA  defines  public  agency 
as  the  government  of  the  United  States; 
the  government  of  a  .State  or  political 
subdivision  of  a  .State;  or  an  agenev  of 
the  United  .States,  a  .State,  or  a  political 
subdivision  of  a  State,  or  any  interstate 
govm  nmental  agency.  State  is  further 
defined  in  .Section  3(c)  of  the  FL.SA  to 
include  any  .Stal(!  of  the  United  .States, 
the  District  of  Columbia,  or  any 
Territory  or  ])os.se.ssion  of  the  United 
.States. 

(h)  The  determination  of  wh(!ther  an 
entitv  is  a  public  agenev.  as 
distinguished  from  a  private  employcn’, 
is  determined  by  whether  the  agency 
has  taxing  authority,  or  ndiether  the 
chief  admiui.strative  officer  or  hoard. 
etc.,  is  elected  by  the  voters-at -large  or 
their  appointment  is  subject  to  a])j)roval 
by  an  elected  official. 

(c)(1)  A  .State  or  a  political 
subdivision  of  a  .State  constitutes  a 
single  public  agency  and,  therefore,  a 
single  em])loyer  for  ])urpose.s  of 
determining  employee  eligibility.  For 
example,  a  State  is  a  single  employer;  a 
county  is  a  single  employer;  a  city  or 
town  is  a  single  employer.  Whether  two 
agencies  of  the  same  State  or  local 
government  constitute  the  .same  public 
agency  can  only  lx;  determined  on  a 
ca.se-by-case  basis.  One  factor  that 
would  sujjport  a  conclusion  that  two 
agencies  are  separate  is  wluither  they  are 
treated  separatelv  for  statistical 
purposes  in  the  Qmsus  of  Uovernments 
issued  by  the  Bureau  of  the  Census,  U..S. 
Dej)artment  of  (Commerce. 

(2)  The  (ieiisus  Bureau  takes  a  census 
of  governments  at  five-year  intervals. 
Volume  1,  Cioverument  Organization, 
contains  the  official  counts  of  the 
number  of  .State  and  local  governments. 
It  includes  tabulations  of  governments 
bv  .State,  tvpe  of  government,  size,  and 
county  location.  Also  produced  is  a 
universe  list  of  governmental  units, 
classified  according  to  type  of 
government.  Ciopies  of  Volume  I, 


Government  Organization,  and 
subsetjuent  volumes  are  available  from 
the  .Superintendent  of  Documents,  H..S. 
Ciovernment  Printing  Office. 

Washington,  DCi  20402,  II..S.  D(;partment 
of  Commerce  District  Offices,  or  can  be 
found  in  Regional  and  .selective 
depository  libraries,  or  online  at  http:// 
\v\v\v.cen.'ias.gov/go\\‘;/\v\v\v/index.htinI. 
Fora  list  of  all  depository  libraries, 
write  to  the  (iov(!rnment  Printing  Officii, 
710  N.  Capitol  St.  NW.,  Washington,  DC 
20402. 

(d)  All  public  agencies  are  covered  hv 
the  FMLA  regardless  of  the  number  of 
emjiloyees;  tliey  are  not  subject  to  the 
coverage  threshold  of  50  emjrloyees 
carried  on  the  payroll  each  rlay  for  20 
or  morii  weeks  in  a  year.  However, 
employees  of  public  agencies  mu.st  meet 
all  of  the  requirements  of  eligibility, 
including  the  requirement  that  the 
emjiloyer  [e.g.,  .State)  emjiloy  50 
employees  at  the  worksite  or  within  75 
miles. 

§825.109  Federal  agency  coverage. 

(a)  Most  employees  of  the  government 
of  the  United  .States,  if  they  are  covered 
by  the  FMLA,  are  coverlid  imiler  Title  II 
of  the  FMLA  (incorporated  in  Title  V, 
(ihapter  03.  .Sid)cha|)ter  5  of  the  United 
.States  C.ode)  whic.h  is  administeriid  bv 
the  U..S.  Office  of  Personnel 
Management  (OPM).  OPM  has  separate 
riignlations  at  5  CFR  Part  030.  .Suhpart 
L.  Fmployees  of  the  Covernment 
Printing  Office  are  covered  by  Title  II. 
\Yhile  employees  of  the  Covernment 
Accountability  Office  and  the  Library  of 
Ciongress  are  covered  by  Title  1  of  the 
FMLA,  the  Comptroller  (General  of  the 
United  .States  and  the  Librarian  of 
(iongress,  respectively,  have 
resjionsibility  for  the  administration  of 
the  FMLA  with  respect  to  these 
einjiloyees.  Other  legislative  branch 
em]jloyees,  suc.h  as  emjjloyees  of  the 
.Senate  and  House  of  Representatives, 
are  covered  by  the  Congre.ssional 
Ac.countability  Act  of  1095.  2  U.S.C.. 
1301. 

(b)  The  Federal  Executive  Branch 
employees  within  the  juri.sdiction  of 
the.se  regulations  include; 

(1)  Em|)loyees  of  the  Po.stal  .Service; 

(2)  Em])loyee.s  of  the  Po.stal  Regulatory 
(Commission; 

(3)  A  part-time  emplovee  who  does 
not  have  an  established  regular  tour  of 
dutv  during  the  administrative 
workweek;  and. 

(4)  An  em])loyee  serving  under  an 
intermittent  ap})ointment  or  temporary 
apj)ointment  with  a  time  limitation  of 
one  year  or  less. 

(c)  Employees  of  other  Federal 
executive  agencies  are  also  covered  by 
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these  regulations  if  they  an;  not  covered 
by  Title  II  of  KMLA. 

(d)  Fnij)lovees  of  tlie  judicial  branch 
of  the  United  Slates  are  covenul  by  tbe.se 
ujgulations  only  if  tluiv  are  employed  in 
a  unit  which  has  employees  in  the 
competitive  service.  For  examph;. 
employe(!s  of  the  U.S.  Tax  (^ourt  an? 
covenul  by  the.se  regulations. 

(e)  For  employees  coy(?n?d  by  tliese 
n?gulations.  the  U.S.  (Government 
constitutes  a  single  employer  for 
j)uri)o.ses  of  determining  employee 
eligibility.  The.se  einjiloyees  must  meet 
all  of  the  requirements  for  eligibility, 
including  the  nujuirement  that  the 
F(?deral  Uoyernment  emj)loy  50 
employees  at  the  worksit(?  or  within  75 
miles. 

§825.110  Eligible  employee. 

(a)  An  eligible  employi?e  is  an 
employee  of  a  covered  emiiloyer  who: 

(1)  Has  been  employed  by  the 
employer  for  at  least  12  months,  and 

(2)  Has  been  employed  for  at  least 
1,250  hours  of  service  during  the  12- 
month  ])eriod  imm(?diately  preceding 
the  commenc(?ment  of  the  h?aye  (.see 
§825.801  for  special  hours  of  .service 
n?(pnn?ment.s  for  airline  flight  crew 
employees),  and 

(8)  Is  (?mploy(?d  at  a  worksite  where 
50  or  more  employees  are  employed  by 
the  emj)loyer  within  75  miles  of  that 
worksite.  .See  §  825.105(h)  n?garding 
employi?es  who  work  outside  the  U.S. 

(h)  The  12  months  an  employee  must 
have  l)i?en  employed  by  the  (?mployer 
need  not  he  consecutive  months. 
prnvidtHl 

(1)  Subject  to  the  exceptions  ])royided 
in  j)aragraph  (1))(2)  of  this  section, 
employment  periods  |)rior  to  a  hn?ak  in 
.service  of  seven  years  or  more  need  not 
1m?  counted  in  determining  whether  the 
employe!?  has  been  em])loyed  by  the 
emj)loyer  for  at  least  12  months. 

(2)  Einjiloyment  periods  pr(?ceding  a 
break  in  .service  of  more  than  sey(?n 
years  must  be  counted  in  determining 
whether  the  employee  has  been 
(?m])loyed  by  the  emj)loy(?r  for  at  least 
12  months  where: 

(i)  The  emj)loyee's  break  in  service  is 
occasiomul  by  the  fulfillment  of  his  or 
her  Uniformed  Services  Employm(?nt 
and  Reemployment  Rights  Act 
(USERRA).  :i8  U.S.C.  4:i()l.  e/  .sw/.. 
covered  .service  obligation.  The  p(?riod 
of  ahs(?nce  from  work  due  to  or 
n(?ce.ssitated  by  USERRA-covered 
.s(?ryice  must  be  also  counted  in 
d(?lermining  wheth(?r  the  employ(?e  has 
lM?(?n  employed  for  at  lea.st  12  months  by 
the  emj)lover.  How(?y(?r.  this  section 
does  not  jirovide  any  greater  entitlement 
to  the  einjiloyee  than  would  he  available 
under  the  USERRA;  or 


(ii)  A  written  agn?(?ment.  including  a 
coll(?ctiye  bargaining  agreement,  exists 
conc(?rning  the  (?mplov(?r's  int(?ntion  to 
rehin?  tin?  (?mploye(?  aft(?r  the  bri?ak  in 
.s(?ryice  (f.g..  for  purpo.ses  of  the 
(?mi)loy(u?  furth(?ring  his  or  h(?r 
education  or  for  childrearing  |)urposes). 

(8)  If  an  employe!?  is  maint:iine!i  !)n 
til!?  jiayr!)!!  tor  any  part  !)f  a  W!?!?k. 
in!;lu!ling  any  |)!?ri!)!is  !)f  pai!l  !)r  unpai!l 
l!?ay!?  (si!:k.  ya!:ati!)n)  !lu;ing  whi!:h 
!)th!?r  h!?n!?fits  !)r  !:!)mi)!?n.sati!)n  iin? 
])r!)yi!l!?!l  by  tin?  !?m])l!)y!?r  (e.g..  W!)rk!?rs’ 
!:!)mp!?nsation.  gr!)up  h!?alth  ])lan 
benefits,  ate.),  the  week  !:!)unts  as  a 
week  !)f  !?mpl!)ym!?nt.  F!)r  pur])!)S!?.s  !)f 
!l!?t!?rmining  whether  intermittent/ 
!M:!;asional/!:asual  eni])l!n'ment  !iualifi!?s 
as  at  least  12  m!)nths,  52  weeks  is 
!l!?!?m!?!l  t!)  he  equal  t!)  12  months. 

(4)  Nothing  in  this  S!?!:ti!)n  prevents 
!?mpl!)yers  fnan  !;!)nsi!l!?ring 
empUn'inent  pri!)r  t!)  a  !;ontinu!)us  break 
in  servi!:!?  !)f  nu)!'!?  than  S!?y!?n  years 
when  !l!?t!?rmining  whether  an  emphjyee 
has  met  the  12-m!)nth  empUjyment 
r!?!iuirement.  tbjwever.  if  an  !?m])l!)y!?r 
!;h!)!)S!?s  t!)  r!?!:!)gniz!?  su!:h  ])ri!)r 
!?m])l!)ym!?nt,  the  !?mpl!)y!?r  must  !l!)  S!) 
unilbrmly.  with  r!?s])!?!:t  t!)  all  emphjyees 
with  similar  breaks  in  .servi!:!?. 

(!:)(1)  Ex!:!?])t  as  ])r!)yi!l!?!l  in  paragraph 
(!:)(2)  !)f  this  s!?!:ti!)n  aiul  in  §  825.801 
!:!)ntaining  the  sp!?!:ial  h!)urs  of  .servi!:!? 
iHuiuirement  lor  airlim?  flight  !:r!?w 
emphjvees.  wh!?th!?r  an  !?m])l!)y!?!?  has 
w!)rk!?!l  the  minimum  1,250  h!)urs  !)f 
.servi!:!?  is  !l!?t!?rmin!?!l  a!:!:!)r!ling  t!)  tin? 
princi])les  establisli!?!!  umler  the  Fair 
Eal)!)!'  .Stamlaixls  A!:t  (FLSA)  for 
!l!?t!?rmining  !:!)mpensabl!?  h!)urs  !)f 
W!)rk.  Saa  29  (GFR  ))art  785.  The 
!l!?t!?rmining  fa!:tor  is  the  numl)i?r  !)f 
h!)urs  an  !?mi)lovee  has  w!)rke!l  lor  the 
employer  within  the  meaning  !)f  the 
FLSA.  The  !l!?termination  is  not  limit!?!! 
by  metho!ls  !)f  rec!)r!lkeeping,  !)r  by 
!:!)mpen.sation  agreements  that  !l!)  n!)t 
a!;curat!?ly  refl!?!:t  all  of  the  h!)urs  an 
em])l!)yee  has  w!)rke!l  lor  or  be!?n  in 
servi!;!?  t!)  the  emphn'er.  Any  a!:!:urat!? 
a!;!;!)unting  !)f  a!:tual  Innirs  w!)rk!?!l 
umler  FL.SA's  prin!:iples  may  be  u.se!l. 

(2)  An  employee  returning  fixan 
U.SERRA-!:oy!?r!?!l  servi!:!?  shall  he 
!:re!lit!?!l  with  the  h!)urs  !)f  servi!:!?  that 
W!)ul!l  have  h!?!?n  p!?rf!)rme!l  but  lor  the 
])!?ri!)!l  !)f  abseil!;!?  fnmi  work  !hi!?  t!)  !)r 
ne!:essitat!?!l  by  U.SERRA-!:!)y!?r!?!l 
servi!:!?  in  !letermining  tin?  !?mpl!)y!?!?’s 
eligibility  Ibr  FMLA-!]ualifying  leave. 
A!:!;!)r!iingly.  a  per.s!)n  reemphm?!! 
Iblhiwing  USERRA-!:!)y!?r!?!l  servi!:!?  has 
the  hours  that  w!ml!l  have  been  W!)rk!?!l 
lor  the  emphiyer  a!l!ie!i  t!)  any  Imurs 
a!:tually  w!)rke!l  !luring  the  preyi!)us  12- 
month  p!?ri!)!i  t!)  meet  the  lunirs  of 
.servi!:!?  r!?!pnr!?m!?nt.  In  onler  t!) 
!l!?t!?rmin!?  the  lunirs  that  wouhl  have 


l)!?i:n  workiul  iluring  the  perio!!  of 
ahseiu;!?  from  work  ilue  to  or 
ne!:!?s.sitat!?!l  by  U.SEKRA-!;ov!?r!?!l 
.servi!:!?,  the  !?ni])l!)V!?!?’.s  ])r!?-.s!?rvi!:!?  w!)rk 
S!;h!?!hil!?  !:an  generally  he  us!?!l  lor 
!;al!;ulati!)n.s.  Saa  §  825.801  (!:)  for  .sp!?!:ial 
riih's  appli!:al)l!?  t!)  airliii!?  flight  !:r!?w 
!?ni|)loy!?!?.s. 

(8)  In  the  !?V!?nt  an  enqihiyer  !l!)!?.s  imt 
maintain  an  a!;!;urat!?  r!?!:!)r!l  !)f  lunirs 
W!)rk!?!l  by  an  empkiyee,  in!;lu!ling  for 
enqikiyees  wlui  are  !?X!?mpt  fnnii  P'LSA’s 
r!?!piir!?nu?nt  that  a  re!:or!l  li!?  kept  !)f 
their  lunirs  w!)rk!?!l  (e.g.,  l)!ma  luk? 
!?X!?!;utiv!?.  a!lmini.strativ!?,  aiul 
pnikissional  !?nipk)y!?!?.s  as  !k?fin!?!l  in 
FLSA  R!?gulati!)n.s,  29  UFR  part  .541).  the 
emjikiyer  has  the  lnir!k?n  of  .sh!)wing 
that  the  enqikiy!?!?  has  luit  W!)rk!?!l  the 
requisite  hours.  An  empkiyer  must  be 
abk?  to  !:k?arly  !l!?nu)n.stral!?,  tor  exam])l!?. 
that  full-time  t!?a!:h!?r.s  (.see  §825.102  lor 
!k?finiti!)n)  of  an  elementary  or 
.s!?!:on!lary  .s!:ho!)l  .system,  !)r  institution 
!)f  higher  !?!hi!:ati!)n,  or  !)th!?r 
!?!hi!:ati!)nal  establishment  !)r  instituti!m 
(wlu)  !)ft!?n  w!)rk  !)ut.si!k?  the  !;la.ssro!)m 
!)r  at  their  lunnes)  !li!l  luit  w!)rk  1,250 
lunirs  iluring  the  iireviinis  12  nuinths  in 
inxler  t!)  !:lciim  that  the  t!?a!:h!?r.s  are  luit 
eligible  lor  FMLA  leave.  Saa 
§  825.801  (il)  for  .spe!;ial  rules  a])pli!:abl!? 
t!)  airline  flight  !:rew  empkiyees. 

(il)  The  ileterminati!)!!  iif  whether  an 
!?ni])k)y!?!?  nuiets  the  lunirs  !)f  servi!:!? 
reipiirement  aiul  luis  b!?!?n  empkiye!!  by 
the  enqilover  for  a  tiitiil  !)f  at  least  12 
numths  must  hi?  nuuk?  as  iif  tlu?  ilate  the 
FMLA  leave  is  to  start.  An  empkiyee 
may  hi?  on  luin-k’MLA  leave  at  the  tinu? 
lu?  !)r  she  meets  tlu?  12-m!)nth  eligibility 
reipiirement,  anil  in  that  event,  any 
portion  of  the  leave  taken  lor  an  FMLA- 
iiualifving  reason  after  the  employee 
meets  the  eligibility  requirement  winikl 
be  FMLA  leave.  Saa  §  825.800(h)  lor 
rules  governing  the  content  of  the 
eligibility  noti!;!?  given  to  emjikiyees. 

(e)  Whether  50  !?mjiloy!?!?s  are 
empkiye!)  within  75  miles  to  as!:!?rtain 
an  em]ilov!?!?’.s  eligibility  kir  FMLA 
benefits  is  !k?t!?rmine!l  when  the 
emjikiyee  gives  noti!:!?  !if  the  nee!)  for 
leave.  Whether  the  leave  is  to  be  taken 
at  !ine  tinu?  or  !in  an  intermittent  or 
r!?!lu!;!?!l  leave  s!;h!?!hik?  basis,  !in!;!?  an 
empkiyee  is  iletermine!)  eligible  in 
resjuinse  to  that  luitice  !if  the  n!?!?!l  tor 
k?av!?,  the  empkiyee's  eligibility  is  luit 
affect!?!!  by  any  .sulis!?!]uent  !:hang!?  in 
the  number  of  !?m])l!iy!?!?s  !?m]ikiy!?!l  at 
!ir  within  75  miles  !if  the  emjikiyee’s 
W!irksit!?,  kir  that  sp!?!:ifi!;  luiti!:!?  of  the 
n!?!?!l  kir  k?ave.  Similarly,  an  empkiyer 
may  luit  terminate  iimployee  leave  that 
has  alr!?a!ly  start!?!!  if  the  emjikivee 
!:!iunt  !lr!i]is  below  50.  For  exam])k?,  if 
an  employer  enijiloys  00  !?mj)kivei?s  in 
August,  but  exp!?!:t.s  that  the  number  of 
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ein|)loy(;(!s  will  drop  to  40  in  December, 
the  employer  must  grant  h'MLA  b(!nefits 
to  an  otherwise  eligible  employee  who 
gives  notice  of  the  ikmmI  for  leav(!  in 
August  lor  a  period  of  leave  to  begin  in 
Decemh(;r. 

§  825.1 1 1  Determining  whether  50 
employees  are  employed  within  75  miles. 

(a)  (Icmerally,  a  worksite  can  refer  to 
either  a  single  loc.ation  or  a  group  of 
contiguous  locations.  Structurcis  whic;h 
form  a  campus  or  industrial  park,  or 
.separate  facilities  in  |)roximitv  with  one 
another,  may  be  considenul  a  single  site 
of  employment.  On  the  other  hand, 
there  may  he;  several  single  sites  of 
employment  within  a  single  building, 
such  as  an  office  building,  if  separate 
employers  conduct  activities  within  the 
building.  For  examj)le,  an  office 
building  with  50  different  businesses  as 
tenants  will  contain  50  sites  of 
employment.  The  offic;es  of  each 
employer  will  he  considered  sejjarate 
sites  of  employment  for  jmrpo.scis  of 
FMLA.  An  employee’s  worksite;  under 
FMLA  will  ordinarily  he  the  site  the 
employee  re])orts  to  or.  if  none,  from 
which  the  employee's  work  is  assigned. 

(1)  Se])arate  hnildings  or  areas  which 
are  not  directly  connect(;il  or  in 
immediate;  ])re)ximity  are;  a  single 

wen  ksite;  if  they  ;ire;  in  re;ase)nal)le; 
ge;e)gra])hie:  ])re)ximity,  are  useel  leer  the; 
.same  purj)e)se,  anel  share  the;  same;  staff 
anel  e;e]uipme;nt.  Peer  e;xample;,  if  an 
e;m])le)ye;r  manages  a  numhe;r  e)f 
wareheni.ses  in  a  metreepeelitan  area  hut 
re;gidarly  shifts  e)r  re)tate;s  the;  .same 
e;m])le)ye;e;s  freem  e)ne;  huileling  to  ane)ther. 
the  multi])le  warehouse;s  wendel  he  a 
single;  worksite. 

(2)  For  e;mj)loye;e;s  with  ne)  fixeel 
worksite,  e.g..  ce)nstructie)n  workers, 
transpeji'tation  weerkers  (e.g.,  truck 
elrivers,  seame;n,  pilots),  salesjjensons, 
e;te;.,  the;  we)rksite;  is  the  site;  te)  whie;h 
they  are;  assigueel  as  their  he)me  base, 
freaii  whie:h  their  wen’k  is  as.signeel,  or  to 
whie:h  they  re])e)rt.  Peer  e;xample;,  if  a 
e:onstrue;tion  company  he;aele]uarte;re;ei  in 
New  Jersey  e)j5e;ne;el  a  e:e)nstrue;tiem  site 
in  Ohie),  anel  sert  uj)  a  mobile  trailer  on 
the  e;e)nstrue:tie)n  site;  as  the  e:e)mpany’s 
e)n-site;  e)ffie:e;,  the;  ce)n,strne;tie)n  site;  in 
Ohie)  weeidel  be;  the  wenksite  fe)r  any 
e;m])loye;e;s  hireel  le)e:ally  whe)  repent  te) 
the;  me)hile;  traile;r/e:e)mj)anv  e)ffie:e;  elaily 
fe)r  we)rk  assignme;nts,  e^/c.  If  that 
e:e)nstrne:tie)n  e:e)mpany  alse)  sent 
pe;r.se)nnel  sued)  as  job  supe;rintenele;nts, 
fe)re;me;n,  e;ngine;ers.  an  office;  manage;r, 
e/r;.,  freem  New  |e;rse;y  te)  the  je)h  site  in 
Ohio,  those  workers  sent  fre)m  New 
Je;rse;y  e:e)ntinne  te)  have;  the  h(;aeleiuarte;rs 
in  Ne;w  Jerse;y  as  their  we)rksite.  The; 
we)rkers  whe)  have  New  jersey  as  their 
worksite  woulel  not  he  e;e)unte;el  in 


eletermining  eligibility  of  e;mple)ye;e;s 
whe)se  heneie  base;  is  the;  Ohie)  we)rksite;, 
hut  we)ulel  he;  e:e)unte;el  in  ele;te;rmining 
e;ligihility  e)f  e;mple)ye;e;s  whe)se;  heneu; 
ha.se;  is  New  je;r.se;y.  Peer  trans|)e)rtatie)n 
e;mple)ye;e;s.  their  weerksite;  is  the; 
te;rminal  te)  whied)  the;y  are;  a.ssigneel, 
re;pe)rt  ie)r  we)rk.  elepart,  ;mel  re;tnrn  after 
e;e)mple;tie)n  e)f  ii  we)rk  assignment.  Pe)r 
e;xiimj)le;,  iin  airline;  j)ile)t  may  we)rk  fe)r 
ill)  airline;  with  he;aeleiuarte;rs  in  New 
Ye)rk.  but  the;  pile)t  re;gularly  re;])e)rts  fe)r 
elnty  anel  e)riginate;s  e)r  he;gins  flights 
fre)m  the;  exempiiny’s  faedlitie;s  le)e:ate;el  in 
an  air])e)rt  in  (]hie:age)  anel  re;turns  to 
Chie;age)  at  the  e;e)mple;tie)n  e)f  one  e)r 
more  flights  te)  ge)  e)ff  elnty.  The  |)ile)t’s 
we)rksite;  is  the;  faedlity  in  (diie:age).  An 
emi)le)yee's  perseenal  resiele;nce  is  ne)t  a 
we)rksite  in  the  ca.se;  of  e;mple)ye;e;s.  sued) 
as  sale;spe;rse)ns,  who  travel  a  sales 
te;rrite)rv  emel  whe)  generally  leave  te) 
work  anel  re;tnrn  freem  weerk  te)  their 
])e;rse)ual  re;siele;nce;,  e)r  emple)ye;e;s  whe) 
work  at  he)me;,  as  uneler  the;  e:e)ne:e|)t  e)f 
fle;xij)lae:e;  e)r  tele;e:e)mmnting.  Rather, 
their  we)rksite;  is  the;  e)ffie;e;  te)  whiedi  they 
re;pe)rt  anel  freem  whiedi  assignments  are; 
inaele. 

(3)  Pe)r  pnrpe).se;s  e)f  ele;te;rmining  that 
i;m|)le)ye;e;'s  e;ligihility,  when  an 
e;mple)ye;e;  is  jointly  e;mple)yeel  bv  twe)  e)r 
me)re;  e;mi)le)ve;rs  (.seie;  §  825.1  Oh),  the; 
e;mple)yee’s  we)rk.site  is  the;  primary 
empleeyer's  e)ffie;e  freem  whiedi  the; 
empleeyee  is  assigne;el  e)r  re;])e)rts,  unle;.ss 
the;  e;mj)le)ye;e  has  ])hysie:ally  weerkeel  lor 
at  lea.st  e)ne;  ye;ar  at  a  faedlity  e)f  a 
se;e:e)nelary  e;m])le)ye;r,  in  whiedi  e;ase;  the; 
employeie’s  wenksite  is  that  le)e:atie)n. 

The  empleiyee  is  aksei  e;onnteel  by  the 
se;e:e)nelary  em])le)ye;r  to  ele;te;rniine; 
eligibility  for  the;  .seexindary  ennjiloyer’s 
full-time  eir  pernianemt  enii])loye;e;s. 

(h)  The  75-mile;  elistane:e  is  nie;asureel 
by  surfae:e  miles,  using  surfae:e 
transjieirtatieni  e)ve;r  ])nhlic  streiets,  reiaels, 
highways  anel  waterways,  by  the 
she)rte;st  renite  frenn  the  faedlity  whe;re; 
the  e;ni])le)ye;e  neieeling  le;ave;  is 
empleiyeel.  Ah.sent  available  surfae:e 
transiiortatieni  between  we)rksite;.s,  the; 
elistanex;  is  nie;asure;el  by  using  the  mei.st 
freejuently  utilizeel  nieiele  of 
transpeirtatiem  (e.g.,  airline;  niile;s). 

(e;)  The;  ele;te;rminatie)n  eif  how  niaiiv 
e;mple)ye;e;s  are;  e;ni|)le)ye;el  within  75 
niile;s  eif  the;  wen  ksite;  eif  an  e;ni])le)ye;e;  is 
l)ase;el  eni  the;  nnmheir  eif  empleiyeieis 
maintaineel  eni  the  payreill.  Pmpleiyees  eif 
eeluexitienial  in.stitntienis  who  are; 
empleiyeel  permanently  eir  wliei  are; 
uneler  exnitraed  are;  maintihimel  eni  the; 
payroll  elnring  any  peirtieni  eif  the;  year 
when  sedieieil  is  not  in  se;.ssie)n.  See 

825.1  ()5(c). 


§  825.1 12  Qualifying  reasons  for  leave, 
general  rule. 

(a)  (ji'ciimslcincfis  qualifyin}^  for  Inovo. 
Pmpleiyers  e;e)ve;re;el  by  PMLA  are; 
re;e]uire;el  tei  grant  le;ave;  to  eligible 
e;ni])le)ye;e;s; 

(1)  Pen-  birth  of  a  .seni  eir  elanghter,  anel 
te)  e:are;  for  the;  ne;wl)e)rn  ediilel  (.see 
§825.120): 

(2)  For  plae:e;nie;nt  with  the;  e;niple)ye;e; 
eif  a  seni  eir  elanghter  feir  aeleiptieni  eir 
feisteir  e:are;  (.see  §  825.121); 

(3)  To  e;are;  for  the;  eniple)y(;e;’s  spenise. 
.seni.  elanghter,  eir  parent  with  a  seirieins 
health  exnieiitieni  (.see  §§825.113  anel 

825.122) : 

(4)  Because  eif  a  .serious  Imaltli 
exnielitieni  that  makes  the;  eniple)ye;e 
unahle  to  perform  the  funedions  of  the 
eniiple)ye;e;’s  jeih  (.see  §§825.113  anel 

825.123) ; 

(5)  Be;can.se  of  any  ejualifying  exigency 
arising  out  of  the  fact  that  the 
e;niple)ye;e;’.s  .s])e)u.se.  seni,  elanghter,  eir 
parenit  is  a  military  nie;nihe;r  on  coveireel 
aedive  elnty  (eir  has  beien  notifieel  of  an 
impeneling  e:all  or  eneler  tei  e;e)ve;re;el 
aedive;  elntv  status  (.see  §§825.122  anel 
825.1 20):  anel 

(0)  Tei  e;are;  feir  a  e;e)ve;re;el 
se;rvie;e;nienibe;r  with  a  .se;rie)n.s  injury  eir 
illness  if  the;  empleiyee  is  the;  speni.se;, 
seni.  elanghter.  piirent,  or  next  of  kin  eif 
the;  e:e)ve;re;el  .se;rvie:e;nie;mhe;r.  S'e;e 
§§825.122  anel  825.127. 

(h)  lujiiol  application.  The;  right  to 
take;  leave;  uneler  PMLA  aj)plie;.s  e;e|nally 
te)  male  anel  female  empleiyeeis.  A  father, 
as  well  as  a  nie)the;r.  e:an  take;  family 
le;ave;  for  the  birth.  ])lae;e;ment  for 
aeleiptieni.  eir  feister  e:are  of  a  e.hilel. 

(e:)  Active  cmplovcc.  hi  situatienis 
wlmre  the  employer/employeie 
relationship  has  been  interrupteel.  such 
as  an  emjileiyee  who  has  been  eni  laveiff, 
the  empleiyee  must  he;  ree:alleel  or 
eitherwise  he;  re-emjileiyed  befeire  being 
eligible;  tor  PMLA  le;ave;.  Uneler  siiedi 
e:ircunistane:e;.s.  an  eligible  e;mj)le)ye;e  is 
immeeliately  entitleel  to  further  FMLA 
le;ave  feir  a  e|ualifyiug  reason. 

§825.113  Serious  health  condition. 

(a)  Fen-  ])urpe)se;s  of  PMLA.  scriouH 
health  condition  entitling  an  empleiyee 
tei  PMLA  leave  means  an  illiieiss.  injnrv. 
impairment  eir  physiexil  eir  menital 
e:e)nelitie)n  that  inveilveis  inpatient  e:are;  as 
elefineel  in  §825.114  eir  exnitinning 
treiatment  by  a  heialth  e;are;  jirovieler  as 
elefineel  in  §  825.1 15. 

(h)  riie  ten  ni  incapacity  nieians 
inability  tei  wen  k.  attenel  sedioeil  eir 
perfenin  otlieir  reigular  elaily  aedivitieis 
elue  te)  the;  serious  health  exnielitiem, 
tre;atnient  there;fe)re.  eir  ree:ove;ry 
thereifrenii. 

(e:)  The;  term  tre;atnie;nt  inedueleis  (hut 
is  neit  liniite;el  tei)  e;xaniinatie)ns  tei 
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deterniine  il  a  serious  health  condition 
(ixists  and  evaluations  ol  the  condition. 
Treatment  does  not  include  routine 
physical  examinations,  eye 
j?xaminations.  or  dental  examinations.  A 
nigimen  of  continuing  tniatimmt 
includes,  for  example,  a  cours(!  of 
pre.scription  medication  (e.g..  an 
antibiotic)  or  therapy  recpiiring  special 
(xpii|)ment  to  resolve  or  alleviate  the 
health  condition  (e.g.,  oxygen).  A 
nigimen  of  continuing  treatment  that 
includes  the  taking  of  over-the-counter 
medications  such  as  aspirin, 
antihi.stamines,  or  salvtis;  or  hed-rest. 
drinking  lluids.  exercise,  and  other 
similar  activities  that  can  Ixi  initiated 
without  a  visit  to  a  health  care  provider, 
is  not.  by  itself,  sufficient  to  constitute 
a  regimen  of  continuing  treatment  for 
purposes  of  FMLA  leave. 

(d)  ('onditions  for  which  cosmetic 
treatments  are  administered  (such  as 
most  treatments  for  acne  or  plastic 
surgery)  are  not  serious  health 
conditions  unless  inpatient  hospital 
care  is  nupiired  or  unle.ss  comj)lication.s 
develoj).  Ordinarilv.  unle.ss 
complications  arise,  the  common  cold, 
the  fin.  ear  aches,  ups(!t  stomach,  minor 
ulcers.  headach(!.s  oth(!r  than  migraine, 
routine  dmital  or  orthodontia  prol)l(!ms. 
|)(!riodontal  disease,  e/c..  an;  examples 
of  conditions  that  do  not  meet  the 
definition  of  a  .serious  health  condition 
and  do  not  (pialifv  for  FMLA  leave. 
Restorative  dental  or  pla.stic  surgcn  v 
after  an  injury  or  removal  of  cancerous 
growths  are  serit)u.s  lujalth  conditions 
|)rovided  all  tin;  other  conditions  of  this 
regulation  are  met.  Mental  illness  or 
allergies  may  he  serious  health 
conditions,  hut  only  if  all  the  conditions 
of  this  section  are  met. 

§825.114  Inpatient  care. 

Inpatient  care  means  an  overnight 
stay  in  a  hospital,  hospice,  or  nisidential 
medical  can;  facility,  inclniling  any 
pi'i'iod  of  incapacity  as  defined  in 
§82.5.1 13(h).  or  any  .sul)se(]uent 
treatment  in  connection  with  such 
in|)atient  care. 

§  825.1 1 5  Continuing  treatment. 

A  serious  health  condition  involving 
continuing  treatment  hv  a  health  can; 
j)rovider  includes  any  one  or  more  of 
the  following: 

(a)  Incafuicitv  (ind  tivalniani.  A  j)eriod 
of  incapa{;ity  of  mon;  than  three 
consecutive;,  full  calendar  days,  and  any 
.sul)s(;(|uent  tr(;atment  or  j)(;riod  of 
incapacity  relating  to  the  same; 
condition,  that  also  involves: 

(1)  Treatment  two  or  mon;  times, 
within  30  days  of  the  first  dav  of 
incajjacity.  unless  extenuating 
circumstances  exist,  hv  a  health  care 


])rovid(;r,  by  a  nurse  inuler  dir(;cl 
.su])ervision  of  a  health  can;  provider,  or 
by  a  provider  of  h(;alth  care  services 
(e.g.,  physical  tlu;rapisl)  under  ord(;rs  of, 
or  on  n;ferral  by.  a  h(;alth  can;  i)rovid(;r: 
or 

(2)  Treatnuait  hv  a  h(;alth  can; 
jerovider  on  at  lea.st  om;  occasion,  which 
results  in  a  regimen  of  continuing 
treatment  under  the  supervision  of  the 
health  care  |)rovid(;r. 

(3)  The  re(|uir(;ment  in  paragra])h.s 
(a)(1)  and  (2)  of  this  .section  for 
tn;atment  hv  a  h(;alth  care  provider 
means  an  in-p(;r.son  visit  to  a  h(;alth  care 
])rovider.  Tlu;  first  (or  only)  in-person 
treatment  visit  must  take;  place  within 
seven  days  of  the  first  day  of  incapacity. 

(4)  Whether  additional  treatment 
visits  or  a  regim(;n  of  continuing 
treatment  is  necessary  within  tin;  30-day 
period  shall  he  determined  by  the  health 
can;  ])rovider. 

(.5)  The  term  axtaniKiling 
circiinisUincf^s  in  ])aragraph  (a)(1)  of  this 
s(;ction  means  circum.stances  beyond 
the  employee's  control  that  pr(;v(;nt  the 
follow-np  visit  from  occurring  as 
])lann(;d  by  the  h(;alth  can;  provider. 
\Vh(;th(;r  a  giv(;n  s(;t  of  circum.stances 
an;  extenuating  depends  on  the  facts. 

For  exam])le,  (;xtenuating  circumstances 
exist  if  a  health  care  provider 
d(;t(;rmin(;.s  that  a  .second  in-i)er.son  visit 
is  n(;ed(;tl  within  the  3()-day  ])(;riod.  hut 
the  health  care  provider  does  not  have 
any  availahh;  a])])ointnu;nt.s  during  that 
time  period. 

(h)  Piv^nancv  ov pvanaid}  can;.  Anv 
period  of  incapacitv  dm;  to  pregnanev. 
or  for  prenatal  care.  .See  also  §  82.5. 120. 

(c)  CAmmic  conditions.  Any  jieriod  of 
inca])acity  or  treatment  for  such 
inca])acity  due  to  a  chronic  serious 
health  condition.  A  i:hronic  serious 
health  condition  is  one  which: 

(1)  Requires  j)eriodic  visits  (defined  as 
at  least  twice  a  year)  for  treatment  by  a 
health  care  ])rovider,  or  hv  a  nurse 
under  direct  su])ervision  of  a  health  care 
|)rovider: 

(2)  Continues  over  an  extend(;d  ])eriod 
of  time  (including  recurring  episod{;s  of 
a  single  underlying  condition);  and 

(3)  May  cause  episodic  rather  than  a 
continuing  period  of  incapacity  (e.g.. 
a.sthma,  diah(;t(;s.  ej)ile]).sy,  etc.). 

(d)  Permanent  or  long-term 
conditions.  A  j)(;riod  of  inca|)acity 
which  is  permanent  or  long-term  due  to 
a  condition  for  which  tr(;atment  may  not 
h(;  effective.  The  (;mj)loyee  or  family 
member  must  he  under  the  continuing 
.sup(;rvision  of,  hut  ne(;d  not  he 
receiving  active  treatment  by,  a  health 
care  provider.  Examples  inchuh; 
Alzheim(;r’s,  a  severe;  stroke,  or  the 
terminal  stages  of  a  disease. 


(e)  (Conditions  requiring  multiple 
treatments.  Any  period  of  al)S(;nce  to 
r(;ceive  multiple  lr(;atments  (including 
any  p(;riod  of  recovery  therefrom)  hv  a 
health  can;  ])rovider  or  by  a  provide;;-  of 
health  care  services  under  orders  of,  or 
on  referral  by,  a  health  care  jeroviiler, 
for: 

(1)  Restorative  surg(;ry  after  an 
accident  or  eether  injury:  or 

(2)  A  condition  that  would  lik(;ly 
result  in  a  ])eriod  of  inca])acity  of  more 
than  three  consecutive;,  fidl  e;alenelar 
elays  in  the;  absence  e)f  meelie;al 
interve:ntie)n  e)r  treatment,  .sue:h  as 
e;<mce;r  (e:heme)the;riipy,  raeliation.  etc.), 
se;ve;re  iirthritis  (physie:al  therapy),  e)r 
kielne;y  eiisease  (elialysis). 

(0  Absences  attrihutahle  te;  ine:apae:ity 
uneler  ])aragriiph  (h)  or  (c)  of  this  .se;e:tie)n 
ejualify  for  FMLA  leave;  e;ven  theeugh  the 
employee  eer  the  e:e)ve;re;el  family  me;mhe;r 
eloe;.s  not  re;e:eive  tre;;itment  from  a  lu;alth 
e;are  pre)vieler  eluring  the  ahse;ne;e.  anel 
e;ve;n  if  the;  absence  eloes  ne)t  la.st  more; 
than  three;  e;on.se;e;utive.  full  e;ale;nelar 
elays.  Feir  example,  an  e;m])le)ye;e;  with 
asthma  may  he;  uneihle;  te;  repeert  for  we)rk 
elm;  te;  the;  e)n.set  e)f  an  asthma  att<u:k  e)r 
he;e:au.se  the  e;m])le)ye;e’.s  he;;ilth  e:are 
pre)vieler  has  aelviseel  the  emple)ye;e;  te; 
stiiy  he)me;  when  the;  pe)lle;n  e;e)unt 
e;xe:e;e;els  a  e:e;rtain  le;ve;l.  An  (;mple)V(;e; 
wIk)  is  pre;gnant  mav  he;  unable  te;  re;])e)rt 
te)  we)rk  he;e;anse;  e)f  .se;ve;re;  men  ning 
.sie:kne;ss. 

§825.116  [Reserved] 

§825.117  [Reserved] 

§825.118  [Reserved] 

§  825.1 1 9  Leave  for  treatment  of 
substance  abuse. 

(a)  .Suhstane;e  ahu.se  may  he;  a  serieeus 
h(;alth  conelition  if  the  e:onditie)ns  of 
§§82.5.113  through  825.11.5  are  met. 
fle)wever.  FMLA  leave  may  only  be; 
taken  tor  tre;atme;nt  for  .suhstane:e  abuse 
by  a  he;alth  care  proviele;r  e)r  by  a 
pre)vieler  e)f  health  e;are;  services  e)n 
re;fe;rral  by  a  lu;alth  care;  j)re)vider.  On 
the;  e)ther  hanel.  ah.se;ne:e;  he;cause;  of  the; 
e;mple)ye;e’s  use;  of  the;  sut).stane:e,  rather 
than  fe)r  treatment,  ele)e;s  not  epialify  for 
FMLA  le;ave;. 

(h)  Tre;atme;nt  fe)r  .suh.stane;e;  ahu.se 
eloes  ne)t  prev(;nt  an  e;m])le)yer  fre)m 
taking  emi)le)yme;nt  !ee;tie)n  against  an 
e;mple)ye;e;.  The;  emple)yer  may  ne)t  take 
ae:tie)n  against  the  emple)ye;e  he;e;;iuse;  the; 
e;m])le)ye;e  has  e;xe;re:ise;el  his  e)r  he;r  right 
to  take  FMLA  le;cive  fen-  treatment. 
He)we;ver,  if  the  e;mple)ye;r  has  an 
estal)lishe;el  pe)licy,  applieel  in  ii  neni- 
elise:riminate)rv  manner  that  has  he;en 
e:onnnunie:ateel  to  all  e;mploy(;(;.s,  that 
provieles  uneler  e:e;rtain  e:ire;umstane:e;.s  an 
em])loye;e  may  he  terminated  for 
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substancx;  abuse,  pursuant  to  that  |)oli(:y 
the  eiui)loyee  may  ho  terminated 
whether  or  not  the  employee  is 
presently  taking  FMLA  leave.  An 
em])loye(!  may  also  take  h’MLA  leave  to 
can;  for  a  covenul  family  member  who 
is  receiving  treatment  for  substance 
abuse.  The  employer  may  not  take 
action  against  an  employee  who  is 
providing  care  for  a  covered  family 
member  recinving  treatment  for 
substance  abuse. 

§  825.1 20  Leave  for  pregnancy  or  birth. 

(a)  (jt;nnr(il  riih^s.  Eligible  em])lovees 
are  entitled  to  FMLA  leave;  for 
pregnancy  or  birth  of  a  child  as  follows: 

(1)  Both  the  mother  and  father  are 
entitled  to  FMLA  leave  for  the  birth  of 
their  child. 

(2)  Both  the  mother  and  father  are 
entitled  to  FMLA  leave  to  be  with  the 
h(;althy  newborn  child  (/.e.,  bonding 
time)  (hiring  the  12-month  ])erio(l 
beginning  on  the  date  of  birth.  An 
em|)loyee’s  entitlement  to  FMLA  leave 
for  a  birth  exjiires  at  the  end  of  the  12- 
month  jieriod  beginning  on  the  date  of 
the  birth.  If  state  law  allows,  or  the 
employer  permits,  bonding  leave  to  he 
taken  bcivond  this  period,  such  leave 
will  not  (jiialify  as  FMLA  leave.  .SVx; 
§82.5.701  regarding  non-FMl,A  leave 
which  may  he  available  under 
ajiplicahle  State  laws.  Under  this 
.section,  both  the  mother  and  father  are 
entitled  to  FMLA  leave  even  if  the 
newborn  does  not  have  a  serious  health 
condition. 

(3)  A  hu.sband  and  wife  who  an; 
eligible  for  FMLA  leave  and  are 
em])loyed  by  the  same  covered 
i;mploy(;r  may  b(;  limited  to  a  combined 
total  of  12  weeks  of  leave  during  any  12- 
month  period  if  the  l(;ave  is  taken  for 
birth  of  the  emjjloyee's  son  or  daughter 
or  to  care  for  the  child  aft(;r  birth,  for 
placem(;nt  of  a  son  or  daughtt;r  with  the 
employrn;  for  adoption  or  foster  care  or 
to  care  for  the  child  after  plac(;ment,  or 
to  care  for  the  em])loy(;e’s  parent  with 

a  serious  lu;alth  condition.  This 
limitation  on  the  total  w(;ek.s  of  h;ave 
aj)j)lies  to  leave  taken  for  the  rea.sons 
s))(;cified  as  long  as  a  hu.sband  and  wife 
are  employed  by  the  same  (;mployer.  It 
would  apply,  for  exam])le.  even  though 
the  spouses  are  employed  at  two 
different  worksites  of  an  em])lover 
located  more  than  75  miles  from  (;ach 
other,  or  by  two  diff(;rent  operating 
divisions  of  the  same  com])anv.  On  the 
other  hand,  if  one  s])on.se  is  in(;ligible 
for  FMLA  leave,  the  other  spouse  would 
lx;  entitled  to  a  full  12  weeks  of  FMLA 
leave.  When;  the  hn.shand  and  wife  both 
use  a  portion  of  the  total  12-w(;ek  FMLA 
l(;ave  entitlement  for  either  the  birth  of 
a  child,  for  jilacement  for  adoption  or 


fo.st(;r  care,  or  to  care  for  a  parent,  the 
hn.shand  and  wife  would  (;ach  he 
(;ntith;d  to  the  differ(;nce  b(;tw(;(;n  the 
amount  he  or  she  has  taken  individually 
and  12  weeks  for  f'MLA  h;ave  for  other 
pnrpo.s(;.s.  f’or  (;xample.  if(;ach  spouse 
t(X)k  six  w(;(;k.s  of  U;ave  to  can;  for  a 
h(;althv.  newborn  child.  (;ach  coidd  use 
an  additional  six  w(;eks  dm;  to  his  or  her 
own  .s(;riou,s  h(;alth  condition  or  to  care 
for  a  child  with  a  serious  lu;alth 
condition.  Note,  too,  that  many  State 
pr(;gnancy  disability  laws  sp(;cifv  a 
j)eriod  of  di.sahility  eith(;r  h(;fore  or  afl(;r 
the  birth  of  a  child;  such  ])(;riods  would 
also  be  considered  FMLA  h;ave  fora 
.s(;rious  health  condition  of  the  mother, 
and  would  not  lx;  .snhj(;ct  to  the 
combined  limit. 

(4)  The  mother  is  entitl(;d  to  FMLA 
leave  for  incapacity  due  to  pr(;gnancv. 
for  ])r(;natal  can;,  or  for  her  own  serious 
health  condition  following  the  birth  of 
the  child.  Circumstanc(;.s  may  r(;()iure 
that  FMLA  leave  l)(;gin  before  the  actual 
dat(;  of  birth  of  a  child.  An  ex])(;ctant 
mother  may  take;  L'MLA  leave;  lx;fore  the 
birth  of  the  child  for  prenatal  care  or  if 
her  condition  mak(;.s  her  unable  to  work. 
The  moth(;r  is  (;ntitled  to  leave  for 
incapacity  dm;  to  pr(;gnancy  even 
though  she  d(x;s  not  r(;ceive  tr(;atment 
from  a  h(;alth  can;  provider  during  the 
ab.sence,  and  ev(;n  if  the  ah.s(;nce  dotes 
not  la.st  for  mon;  than  thn;e  con.stecutive 
caltendar  days.  For  (;xam])le,  a  prtegnant 
em])loy(;e  may  he  unable  to  n;j)orl  to 
work  Ixecau.se  of  stevere  morning 
sickness. 

(5)  The  hn.shand  is  entithed  to  FMLA 
heave  if  neieded  to  care  for  his  prtegnant 
spouse  who  is  incapacitated  or  if 
meteded  to  care  for  her  during  liter 
prenatal  care,  or  if  needed  to  care  for  the 
spouse  following  the  birth  of  a  child  if 
the  spou.st;  has  a  serious  health 
condition.  .See  §  825.124. 

(8)  Both  the  mother  and  father  are 
entitled  to  FMLA  leave  if  needed  to  care 
for  a  child  with  a  serious  health 
condition  if  the  r(;(iuir(;m(;nt.s  of 
§§825.113  through  825.115  and 
825.1 22((1)  art;  met.  Thus,  a  hn.shand 
and  wife  mav  each  take  12  weeks  of 
FMLA  leave  if  needed  to  care  for  their 
newborn  child  with  a  .serious  health 
condition,  even  if  both  iire  (;mpl()y(;(l  by 
tlx;  .same  employer,  jirovided  they  have 
not  exhausted  their  entitlements  during 
the  applicable  12-month  FMLA  le.ive 
])(;ri()d. 

(b)  Intermittent  end  lednced  schedule 
leave.  An  eligible  employee  may  use 
intermittent  or  reduced  schedule  leave 
after  the  birth  to  be  with  a  healthy 
newborn  child  only  if  the  employer 
agrees.  For  example,  an  employer  and 
employee  may  agree  to  a  ])art-tim(;  work 
schedule  after  the  birth.  If  the  employer 


iigrees  to  ])(;rmit  intermittent  or  r(;(luc(;(l 
.schedule  leave  for  the  birth  of  a  child, 
the  employer  may  r(;(iuirt;  the  employee 
to  ti'cinsfer  temporarily,  during  the 
period  the  intermittent  or  reduced  leave 
schedule  is  r(;(|uir(;d,  to  an  availahlt; 
alternative  position  for  which  the 
employee  is  (pialified  cind  which  better 
accommothites  recurring  periods  of 
l(;av(;  than  (lot;s  the  emplovee's  r(;gular 
position.  Transfer  to  an  idternative 
position  may  retjnire  compli.mce  with 
:my  applicable  collective  hargiiining 
agreement.  Federal  law  (such  as  the 
Americans  with  Disabilities  Act),  and 
.State  law.  Transfer  to  an  alternative 
position  may  include  altering  an 
exi.sting  job  to  better  accommodate  the 
emjjloyee’s  need  for  intermittent  or 
r(;dnct;d  lea\'e.  The  employer's 
agreement  is  not  required  ftjr 
intermittent  leave  retjuired  by  the 
serious  health  condition  of  the  mother 
or  newborn  child.  See  §§  825.202 — 
825.205  for  general  rules  governing  the 
use  of  intermittent  and  reduced 
.schedule  leave.  .See  §825.121  for  rules 
governing  leave  for  adoption  or  foster 
care.  .See  §  825.001  for  specitil  rul(;.s 
a])plicahle  to  instructional  em]dovt;(;s  of 
.schools.  See  §825.802  for  .s|)(;cial  rules 
tqjplicahle  to  airlint;  flight  crew 
employees. 

§  825.1 21  Leave  for  adoption  or  foster 
care. 

(a)  General  rules.  Eligible  enqtlovees 
iire  entitled  to  FMLA  leave  for 
placement  with  the  employee  of  a  son 
or  daughter  for  adoittion  or  foster  care 
as  follows: 

(1)  Employees  may  take  FMLA  leave 
before  the  actual  |)lacement  or  ad()j)tion 
of  a  child  if  an  ah.seix:t;  from  work  is 
r(;(]uir(;d  for  the  placement  for  ado})ti()n 
or  foster  care  to  proceed.  For  extnnple, 
the  employee  may  he  retpnred  to  attend 
counseling  sessions,  appear  in  court, 
consult  with  his  or  her  attorney  or  the 
(loct()r(s)  representing  the  birth  parent, 
submit  to  a  j)hy.sical  examination,  or 
travel  to  another  country  to  complete  an 
adoption.  The  source  of  an  adojjted 
child  (e.g..  whether  from  ;i  licensed 
placement  agency  or  otherwise)  is  not  a 
factor  in  determining  eligibility  for  leave 
for  this  j)nr])os(;. 

(2)  An  employee’s  entitlement  to 
leave  for  adoption  or  foster  cart;  expires 
at  the  end  of  the  12-month  period 
beginning  on  tlx;  date  of  the  placement. 
If  .state  law  allows,  or  tlx;  employer 
]x;rmit.s.  leave  for  a(lo])tion  or  foster  care 
to  lx;  taken  beyond  this  jjeriod,  such 
l(;av(;  will  not  tpialify  as  FMLA  leave. 
See  §825.701  regarding  non-FMLA 
leave  which  may  he  available  under 
apj)licahl(;  .State  laws.  Under  this 
.section,  the  employee  is  entitled  to 
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KM  LA  leave  even  if  the  adojited  or 
foster  child  does  not  have  a  serious 
health  condition. 

(3)  A  hn.shand  and  wife  who  are 
eligible  for  KMLA  leave  and  are 
einployiul  l)y  the  same  cox  ered 
employer  may  he  limited  to  a  coml)ined 
total  of  12  wec'ks  of  leave  during  any  12- 
inonth  period  if  the  leave  is  taken  for 
the  placement  of  the  employee’s  son  or 
daughter  or  to  care  for  the  child  after 
placement,  for  the  birth  of  the 
employee’s  son  or  daughter  or  to  care 
for  the  i;hild  after  birth,  or  to  care  for  the 
employee’s  parent  with  a  serious  health 
condition.  This  limitation  on  the  total 
weeks  of  leave  ap])lies  to  h;ave  taken  for 
the  reasons  s])ec:ified  as  long  as  a 
hnshand  and  wife  are  emjjloyed  by  the 
same  employer.  It  would  apply,  for 
example,  even  though  the  s])onses  are 
emjjloyed  at  two  tlifferent  worksites  of 
an  emjiloyer  located  more  than  7.5  miles 
from  each  other,  or  by  two  different 
ojjerating  divisions  of  the  .same 
company.  On  the  other  hand,  if  one 
spon.se  is  ineligible  for  FMLA  leave,  the 
otlnsr  sjjonse  would  be  entitled  to  a  full 
12  we»;ks  of  FMLA  leave.  Where  the 
hnshand  and  wife  both  use  a  portion  of 
the  total  12-week  FMl.A  leave 
entitlement  for  either  the  birth  of  a 
child,  for  placement  for  adojition  or 
foster  care,  or  to  care  for  a  ])arent.  the 
hnshand  and  wife  would  each  be 
entitled  to  the  difference  biitween  the 
amount  he  or  she  has  taken  individually 
and  12  weeks  for  FMLA  leave  for  other 
pnrpo.ses.  For  example,  if  each  spon.se 
look  six  weeks  of  leave  to  care  for  a 
healthy,  newly  placed  child,  each  could 
use  an  additional  six  weeks  cine  to  his 
or  her  own  scirions  luialth  condition  or 
to  care  for  a  child  with  a  .serious  hcudth 
condition. 

(4)  An  eligible  cnnploycie  is  entitk;d  to 
I'M  LA  h;ave  in  order  to  care  for  an 
adopted  or  foster  child  with  a  serious 
health  condition  if  the  recinirciinents  of 
§§825.113  through  825.115  and 
825.122(d)  arc;  im^t.  'I'lins.  a  hnshand 
and  wife  mav  cnich  take  12  wcMiks  of 
FMLA  h;av(;  if  neculed  to  can;  for  an 
adoptcui  or  foster  child  with  a  scn  ions 
luxdth  condition,  cn  en  if  both  are 
canployed  by  the  same  em])loyer. 
|)rovided  thev  have  not  exhausted  their 
(intitlements  during  the  applicable  12- 
month  FMLA  lt!ave  pca  iod. 

(b)  f/.se  of  int(uinitUint  ond  ivducoci 
schodiilo  loovo.  An  eligible  einjiloyee 
may  use  internnttent  orrcidnced 
schedule  Uiave  after  the  placcnnenl  of  a 
luialthy  child  for  adoption  or  foster  care 
only  if  thc!  employer  agrees.  Thus,  for 
c;xam|)le.  the  employer  and  cmiploycie 
may  agrcu;  to  a  |)art-time  work  stdicuinle 
aflc!r  tile  placement  for  bonding 
purposes.  If  the  employer  agrees  to 


jiermit  intermittent  or  reduced  schedule 
leave  for  the  placement  for  adojition  or 
fostc!!'  care,  the  employer  may  recjnirc! 
the  employee  to  transfer  temporarily, 
during  the  period  the  intermittent  or 
rculnced  leave  .schedule  is  recjuircul,  to 
an  available  alternative  ])o.sition  for 
which  the  emjiloyee  is  cpialified  and 
which  blitter  accommodates  recairring 
periods  of  leave  than  docis  the 
employee’s  riignlar  position.  Transfer  to 
an  allcanative  position  may  rcuinire 
compliance  with  anv  a|)])lical)le 
collective  bargaining  agreement,  federal 
law  (such  as  the  Americans  with 
Disabilities  Act),  and  .State  law.  Transfer 
to  an  alternative  ]K).sition  may  include 
altcii  ing  an  existing  job  to  hcitter 
accommodate  the  employee’s  need  for 
intermittent  or  reduced  leave.  The 
emjjloyer’s  agreiiinent  is  not  recjinred  for 
intermittent  leave  re(|nired  by  the 
serious  health  condition  of  the  adopted 
or  foster  child.  .See  §§825.202-825.205 
for  general  rides  governing  the  use  of 
intermittent  and  reduced  .schedule 
leave.  .See  §825.120  for  general  rides 
governing  leave  for  jjregnancy  and  birth 
of  a  chilli.  .See  §  825.()01  for  special 
rides  applicable  to  instructional 
employees  of  schools.  .See  §825.802  for 
special  rides  ap|)licahle  to  airline  flight 
crew  emplovees. 

§825.122  Definitions  of  covered 
servicemember,  spouse,  parent,  son  or 
daughter,  next  of  kin  of  a  covered 
servicemember,  adoption,  foster  care,  son 
or  daughter  on  covered  active  duty  or  call 
to  covered  active  duty  status,  son  or 
daughter  of  a  covered  servicemember,  and 
parent  of  a  covered  servicemember. 

(a)  Govcrcil  sorviccmnmbor  moans:  (1) 
A  cnrront  momhor  of  tho  Armoil  Forces, 
including  a  momhor  of  tho  National 
(hiaril  or  Rosorvos,  who  is  nnilorgoing 
moilical  troatmont,  roenporation  or 
thorajjy,  is  othorwi.so  in  ontpationt 
status,  or  is  othorwi.so  on  tho  tomjiorarv 
disability  rotiroil  list,  for  a  sorions  injnrv 
or  illno.ss;  or 

(2)  A  covorod  votoran  who  is 
nnilorgoing  moilical  troatmont. 
roenporation.  or  thorapv  for  a  .sorions 
injury  or  illnoss.  (Jovorod  votHraii  moans 
an  iniliviiinal  who  was  a  momhor  of  tho 
Armod  Forcos  (including  a  momhor  of 
tho  National  (hiaril  or  Ro.sorvos),  and 
was  ilischargoil  or  roloa.soil  nnilor 
conditions  othor  than  ilishonorahlo  at 
any  timo  during  tho  fivo-yoar  porioil 
jnior  to  tho  first  ilato  tho  oligiblo 
omjiloyoo  takes  FMLA  leave  to  care  for 
tho  covorod  votoran.  .See  §  825.127(h)(2). 

(b)  Spoiiso.  .S|)onso  moans  a  hn.sbanil 
or  wife  as  ilofinoil  or  rocognizoil  nnilor 
.State  law  for  pnr|)osos  of  marriage  in  tho 
.State  whore  tho  omplovoo  rosiilos, 
including  common  law  marriage  in 
.States  whore  it  is  rocognizoil. 


(c)  Pai'ont.  Faront  moans  a  biological, 
adoptive,  sto])  or  foster  father  or  mother, 
orally  othor  individual  who  .stood  in 
loco  parentis  to  tho  omplovoo  when  tho 
omplovoo  was  a  son  or  danghtor  as 
ilofinoil  in  paragraph  (il)  of  this  section. 
This  term  does  not  inclnilo  ])aronl.s  “in 
law.” 

(il)  Son  or  donghifu'.  I’or  purposes  of 
FMLA  leave  taken  for  birth  or  adoption, 
or  to  care  for  a  familv  momhor  with  a 
sorions  health  condition,  .son  or 
danghtor  moans  a  biological,  adopted,  or 
foster  child,  a  stepchild,  a  legal  ward,  or 
a  child  of  a  person  standing  in  loco 
parentis,  who  is  either  nnilor  ago  18,  or 
ago  18  or  older  and  “inca]jahlo  of  .self- 
care  bocanso  of  a  mental  or  jibysical 
disability”  at  tho  timo  that  FMLA  leave 
is  to  commence. 

(1)  Incopohlo  of  solf-caro  moans  that 
tho  individual  requires  active  assistance 
or  supervision  to  jirovido  daily  .self-care 
in  throe  or  more  of  tho  activities  of  daily 
living  (y\DLs)  or  instrumental  activities 
of  daily  living  (lADLs).  Activities  of 
daily  living  inclnilo  adaptive  activities 
such  as  caring  ap])ro])riatoly  for  one’s 
grooming  and  hygiene,  bathing,  dressing 
and  eating.  Instrumental  activities  of 
daily  living  inclnilo  cooking,  cleaning, 
shopping,  taking  jnihlic  transportation. 
])aying  bills,  maintaining  a  residence, 
using  tolo])honos  and  directories,  using 
a  post  office,  oic. 

(2)  Phvsiccd  or  monied  disobilitv 
means  a  physical  or  mental  impairment 
that  substantially  limits  one  or  more  of 
the  major  life  activities  of  an  individual. 
Regulations  at  29  (iFR  l()3().2(h),  (i),  and 
(j).  issued  by  the  Equal  Employment 
Opportunity  (Commission  under  the 
Americans  with  Disabilities  Act  (ADA), 
42  l)..S.(C.  12101  et  so(j.,  define  these 
terms. 

(3)  Persons  who  are  “in  loco  parentis” 
include  those  with  day-to-day 
responsibilities  to  care  for  and 
financially  snjiport  a  child,  or,  in  the 
case  of  an  employee,  who  had  such 
responsibility  for  the  emjjloyee  when 
the  employee  was  a  child.  A  biological 
or  legal  relationshiii  is  not  necessary. 

(e)  Noxt  of  kin  of  a  covorod 
sorviconioin hor  moima  the  nearest  blood 
relative  other  than  the  covered 
servicememher’s  spon.se,  parent,  son,  or 
daughter,  in  the  following  order  of 
jniority:  blood  relatives  who  have  been 
granted  legal  custody  of  the  covered 
servicemember  by  c.onrt  decree  or 
statutory  inovisions,  brothers  and 
sisters,  grandparents,  aunts  and  uncles, 
and  first  cousins,  unless  the  covered 
servicemember  has  sjiecifically 
designated  in  writing  another  blood 
relative  as  his  or  her  nearest  blood 
relative  for  jmrjioses  of  military 
caregiver  leave  nniler  the  FMLA.  When 
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no  such  designation  is  made,  and  then; 
are  multiple  family  meml)(!rs  with  the 
.same  level  of  relationshi])  to  the  covercid 
servicememher,  all  such  familv 
memh(!r.s  shall  he  considered  the 
cov(!red  sin  vicememher’s  mixt  of  kin 
and  may  take  FMLA  leave  to  i)rovide 
car(!  to  the  covcned  servicememluir, 
either  consecutively  or  simultaneously. 
\Vh(!n  such  designation  has  been  made, 
the  designated  individual  shall  he 
deemed  to  he  the  covered 
.servicememher’s  onlv  next  of  kin.  S’ee 
§  825.127(d)(3). 

(f)  Adoption  means  legally  and 
pcM'inanently  assuming  the 
responsibility  of  raising  a  child  as  one's 
own.  The  source  of  an  ado])ted  child 
(e.g.,  whether  from  a  licensed  ])lacement 
agency  or  otherwise)  is  not  a  factor  in 
determining  eligibility  for  FMLA  leave. 
See  ^  825.121  for  rules  governing  leave 
for  ado])tion. 

(g)  Fostor  care  means  24-honr  can;  for 
children  in  suhstitution  for,  and  away 
from,  their  ])arents  or  guardian.  Such 
])lacement  is  made  hy  or  with  the 
agreement  of  the  State  as  a  result  of  a 
voluntary  agreement  between  the  j)arent 
or  guardian  that  the  child  be  removed 
from  the  home,  or  ])ursiiant  to  a  judicial 
determination  of  the  nece.ssitv  for  foster 
care,  and  involves  agreement  between 
the  State  and  foster  familv  that  the  foster 
family  will  take  care  of  the  child. 
Although  fo.ster  care  may  be  with 
ndatives  of  the  child.  State  action  is 
involved  in  the  removal  of  the  child 
from  ])arental  cu.stody.  See  S  825. 121  for 
rules  gov(!rning  leav(i  for  foster  care. 

(h)  Son  or  dan^hier  on  covered  active 
dntv  or  call  to  covered  active  dutv  status 
means  the  employee’s  biological, 
adopted,  or  fo.ster  child,  stepchild,  legal 
ward,  or  a  child  for  whom  the  employee 
.stood  in  loco  parentis,  who  is  on 
covered  active  duty  or  call  to  covered 
active  duty  status,  and  who  is  of  anv 
age.  .See  §  825.1 2(i(a)(5). 

(i)  Son  or  daughter  ofa  covered 
servicememher  means  the  covered 
.servicememher’s  biological,  adopted,  or 
foster  child,  ste])child,  legal  ward,  or  a 
child  for  whom  the  covered 
servicememher  stood  in  loco  parentis, 
and  who  is  of  anv  ag(!.  See 

§  825.127(d)(1).  " 

(j)  Parent  ofa  covered  servicememher 
means  a  covered  .servicememh(;r’.s 
biological,  adoptive,  .step  or  foster  father 
or  mother,  or  any  other  individual  who 
stood  in  loco  parentis  to  the  covered 
.servicememh(!r.  This  term  does  not 
include  j)arent.s  “in  law.”  See 

§825.1 27(d)(2). 

(k)  Documenting  relationshi})s.  For 
pnrpo.ses  of  confirmation  of  family 
relationship,  the  em])loyer  may  recpiire 
the  employee  giving  notice  of  the  need 


for  leave  to  provide  reasonable 
documentation  or  statement  of  family 
r(!lationship.  This  documentation  may 
tak(!  the  form  ofa  sim])le  .statement  from 
the  emplcmu!,  or  a  child’s  birth 
certificate,  a  court  document,  etc.  The 
(Miiployer  is  entitled  to  examine 
documentation  such  as  a  birth 
certificate,  etc.,  hnt  the  emphmie  is 
entithul  to  the  return  of  the  official 
document  submitted  for  this  piirpo.se. 

§825.123  Unable  to  perform  the  functions 
of  the  position. 

(a)  Definition.  An  employee  is  unable 
to  perform  the  functions  of  the  position 
where  the  health  care  jjrovider  finds 
that  the  employee  is  unable  to  work  at 
all  or  is  unable  to  jjerform  any  one  of 
the  es.sential  functions  of  the  emjilovee’s 
position  within  the  meaning  of  the 
Americans  with  Di.sabilities  Act  (ADA), 
as  amended,  42  IJ.S.G.  12101  et  .seq., 
and  the  regulations  at  29  CFR  1030. 2(n). 
An  employee  who  nm.st  be  ab.sent  from 
work  to  receive  medical  treatment  for  a 
serious  health  condition  is  considered 
to  be  unable  to  perform  the  essential 
functions  of  the  position  during  the 
ali.sence  for  treatment. 

(b)  Statement  of  functions.  An 
employer  has  the  o])tion,  in  reiiniring 
certification  from  a  health  care  ])rovider. 
to  provide  a  statement  of  the  e.ssential 
functions  of  the  enpiloyee’s  |)o.sition  for 
the  health  care  provider  to  review.  A 
sufficient  medical  certification  must 
specify  what  functions  of  the 
em])lovee’.s  jiosilion  the  emjiloyee  is 
unable  to  perlbrm  so  that  the  emplover 
can  then  determine  whether  the 
emjiloyee  is  unable  to  perform  one  or 
more  e.ssential  functions  of  the 
employee’s  jiosition.  For  pnrpo.ses  of 
FMLA,  the  essential  functions  of  the 
employee’s  jjosition  are  to  be 
determined  with  reference  to  the 
position  the  employee  held  at  the  time 
notice  is  given  or  leave  commenced, 
whichever  is  earlier.  See  §825.308. 

§825.124  Needed  to  care  for  a  family 
member  or  covered  servicememher. 

(a)  'fhe  medical  certific:ation  |)rovision 
that  an  employee  is  needed  to  care  for 
a  family  member  or  covered 
.s(!rvicemember  encompas.ses  both 
physical  and  ]).sychological  care.  It 
includes  situations  where,  for  example, 
hecaii.se  ofa  serious  health  condition, 
the  family  member  is  unable  to  care  for 
his  or  her  own  basic  medical,  hygienic, 
or  nutritional  needs  or  safety,  or  is 
unable  to  transjiort  him.self  or  herself  to 
the  doctor.  The  term  also  includes 
providing  j).sychological  comfort  and 
reassurance  which  would  he  beneficial 
to  a  child,  spouse  or  parent  with  a 


serious  health  condition  who  is 
receiving  inpatient  or  home  care. 

(h)  The  term  akso  includes  situations 
where  the  employee  may  he  needed  to 
substitute  for  others  who  normally  care 
for  the  family  member  or  covered 
servicememher.  or  to  make 
arrangements  for  changes  in  care,  such 
as  transfer  to  a  nursing  home.  The 
employee  need  not  he  the  only 
individual  or  family  member  available 
to  care  for  the  family  member  or  covered 
servicemember. 

(c)  An  employee’s  intermittent  leave 
or  a  reduced  h;ave  schedule  necessary  to 
care  for  a  family  member  or  covered 
servicemember  includes  not  only  a 
situation  where  the  condition  of  the 
family  memher  or  covered 
.servicemember  itself  is  intermittent,  but 
also  where  the  (!mj)loyee  is  onlv  needed 
intermittently — such  as  where  other 
care  is  normallv  available,  or  care 
responsibilities  are  shared  with  another 
member  of  the  familv  or  a  third  party. 

See  §§  825.202-825.'2()5  for  rules 
governing  tlu;  use  of  intermittent  or 
reduced  schedule  leave. 

§  825.1 25  Definition  of  health  care 
provider. 

(a)  The  Act  defines  hecdth  care 
provider  as: 

(1)  A  doctor  of  medicine  or 
o.steo])athy  who  is  authorized  to  practice 
medicine  or  surgery  (as  appro|)riate)  bv 
the  State  in  which  the  doctor  |)ractices; 
or 

(2)  Any  other  person  determined  by 
the  Secretary  to  he  cai)able  of  providing 
health  care  services. 

(b)  Others  ca])ahle  of  providing  health 
care  .services  include  onlv: 

(1)  Podiatrists,  denti.sts,  clinical 
jxsychologists,  o])tometri.st.s.  and 
chiropractors  (limited  to  treatment 
consisting  of  manual  manipulation  of 
the  sjjine  to  correct  a  subluxation  as 
demonstrated  by  X-ray  to  exist) 
authorized  to  practice  in  the  State  and 
performing  within  the  scope  of  their 
practice  as  defined  under  State  law: 

(2)  Nurse  practitioners,  nurse- 
midwives,  clinical  social  workers  and 
physician  assistants  who  are  authorizcui 
to  practice  under  State;  law  and  who  are; 
performing  within  the  scope;  e)f  their 
prae:tice;  as  elefineel  uneler  State  law; 

(3)  (Christian  Scie;ne:e;  Prae:titie)ner.s 
li.ste;d  with  the  First  Chure:h  e)f  Chri.st, 
Se:ie;nti.st  in  Hejston,  Mas.scichu.setts. 
Where  an  einjilewee  e)r  family  me;mbe;r  is 
re;ceiving  treatment  from  a  Christian 
Se:ie;ne;e;  prae:titione;r,  an  e;mplov(;e;  may 
ne)t  obje;ct  to  any  re;(iuirement  freem  an 
t;mple)ve;r  that  the;  e;mplen'(;e  e)r  familv 
member  submit  to  examinatie)n  (themgh 
not  tre;atme;nt)  te;  e)btain  a  second  eer 
third  certificatiem  from  a  lu;alth  e:are 
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provider  other  than  a  (liristian  Science 
jaactitioner  excej)t  as  otherwise 
provided  under  applicable  State  or  local 
law  or  collective  hargaining  agnuMiient; 

(4)  Any  health  care  provider  troin 
whom  an  employer  or  the  emi)lover’s 
gronj)  liealth  plan's  henefits  manager 
will  accept  certification  of  the  exi.stenc(! 
of  a  serious  health  condition  to 
substantiate  a  claim  for  henefits:  and 
(.5)  A  health  care  j)rovider  listed  above 
who  |)ractices  in  a  country  other  than 
the  United  Slates,  who  is  authorized  to 
jnactice  in  accordance  with  the  law  of 
that  coimirv.  and  who  is  |)(!rforming 
within  the  scope  of  his  or  her  practice 
as  defined  under  such  law. 

(c)  The  jihrase  authorized  to  practice 
in  the  State  as  n.sed  in  this  sei:tion 
means  that  the  provider  must  he 
authorized  to  diagnose  and  treat 
physical  or  mental  health  conditions. 

§  825.1 26  Leave  because  of  a  qualifying 
exigency. 

(a)  Fligihle  employees  may  take 
KMLA  leave  for  a  (inalifying  exigeiu:y 
while  the  emj)lovee's  spouse,  son. 
daughter,  or  jiarent  (the  military 
meml)er  or  meml)er)  is  on  covered  active 
duty  or  call  to  covered  active  duty  status 
(or  has  been  notitnul  of  an  impending 
call  or  order  to  covered  active  duly). 

(1 )  Covi^ivd  (ictiva  duty  or  cull  to 
covered  active  dutv  status  in  the  case  of 
a  member  of  the  Regular  Armed  Forces 
means  duty  during  the  deplovment  of 
the  memh(!r  with  the  ArnuKl  Forces  to 

a  fonngn  country.  The  active  duty 
orders  of  a  memher  of  the  Regular 
components  of  the  Arimul  Forces  will 
gcmerally  sjxicify  if  tin;  memher  is 
dej)loyed  to  a  foreign  country. 

(2)  Covered  active  duty  or  call  to 
covered  active  dutv  status  in  the  case  of 
a  memher  of  the  Reserve  components  of 
the  Armed  Forces  means  duty  during 
the  deployment  of  the  memlxir  with  the 
Armed  Forces  to  a  foreign  countrv 
under  a  Federal  call  or  order  to  active 
duty  in  .suj)port  of  a  contingenc;v 
opciration  pursuant  to:  Section  888  of 
Title  10  of  the  Unitcul  .States  (k)de. 
which  authorizes  ordering  to  active  duty 
retired  memhers  of  the  Rcigular  Armed 
Forces  and  members  of  the  retin;d 
Re.serve  who  retired  after  completing  at 
least  20  years  of  active  .service:  .Section 
12801(a)  of  Title  10  of  the  United  .Stat(!s 
Uode.  which  authorizes  ordering  all 
ni.serve  component  memhers  to  active 
duty  in  the  case  of  war  or  national 
emergency:  .Section  12802  of  Title  10  of 
the  United  .States  Uode.  which 
authorizes  ordering  any  unit  or 
una.ssigned  meml)(!r  of  the  Ready 
Reserve  to  active  dutv:  .Section  12804  of 
Title  10  of  the  United  .States  (]ode. 
which  authorizes  ordering  anv  unit  or 


ima.ssigiKid  memher  of  the  .Selected 
Reserve  and  certain  memlMas  of  the 
Individual  Ready  Reserve  to  active  duty: 
.Section  1280.5  of  Title  10  of  the  United 
.States  (kxle.  which  authorizes  the 
suspension  of  promotion,  retirement  or 
sej)aration  rules  for  certain  Reserve 
components:  .S(!Clion  12400  of  Tit  h;  10 
of  the  United  .States  Uode.  which 
authorizes  calling  the  National  Uuard 
into  Federal  service  in  certain 
circumstances;  chapter  15  of  Title  10  of 
the  United  .States  U.ode,  which 
authorizes  calling  the  National  Uuard 
and  .state  military  into  Federal  service  in 
the  case  of  insurrections  and  national 
emergenc:i(;s:  or  any  other  jjrovision  of 
law  (luring  a  war  or  during  a  national 
(unergency  declared  by  the  President  or 
Uongress  so  long  as  it  is  in  support  of 
a  contiugenev  oj)eration.  See  10  U..S.U. 
10l(a)(18)(B). 

(i)  For  purposes  of  covenul  active 
duty  or  call  to  covered  active  duty 
status,  the  R(;.serve  components  of  the 
Armed  F’orc(;s  include  the  Armv 
National  Uuard  of  the  United  .States. 
Army  Re.serve.  Navy  Reserx'e,  Marine 
U.orps  R(i.s(M  ve.  Air  National  Uuard  of 
the  United  .Stat(!.s.  Air  Force  Re.serve  and 
Uoast  Uuard  R(;.serv(!.  and  retired 
mciinhers  of  tin;  R(;gular  Armed  Forces 
or  R(!serves  who  an;  called  up  in 
support  of  a  contingency  opta  ation 
pursuant  to  one  of  the  provisions  of  law 
identified  in  ])aragraph  (a)(2). 

(ii)  The  active  dutv  orders  of  a 
memh(!r  of  the  Re.serve  components  will 
generally  specify  if  the  military  memher 
is  serving  in  support  of  a  contingciucy 
operation  by  citation  to  the  relevant 
.s(;clion  of  Title  10  of  the  United  States 
Uode  and/or  by  reference  to  the  specific 
name  of  tin;  contingency  operation  and 
will  .sp(!cify  that  the  deployment  is  to  a 
foreign  country. 

(8)  Depioviuent  of  the  nieiuher  with 
the  Armed  Forces  to  a  foreign  count  it 
means  deployment  to  anais  outside  of 
the  United  States,  the  District  of 
Uohunhia.  or  any  Territory  or 
po.ssession  of  the  United  .States, 
including  international  waters. 

(4)  A  call  to  covered  active  duty  for 
purpo.s(?.s  of  l(;ave  takem  hcjcause  of  a 
(pialifying  exigency  refin  s  to  a  Imderal 
call  to  active  duty.  .State  calls  to  active 
duty  are  not  covined  unless  under  order 
of  tile  Presichmt  of  the  United  .States 
])ur.suant  to  one  of  the  provisions  of  law 
identified  in  paragraph  (a)(2)  of  this 
section. 

(5)  Son  or  daughter  on  covered  active 
dutv  or  call  to  covered  active  dutv  status 
means  the  employee’s  biological, 
adojited,  or  foster  child,  stepchild,  legal 
ward,  or  a  child  for  whom  the  employee 
stood  in  loco  |)arentis,  who  is  on 
covered  active  dutv  or  call  to  covered 


active  duty  status,  and  who  is  of  any 
age. 

(h)  An  eligible  employee  may  take 
I'Ml.A  leave  for  one  or  more  of  the 
following  (pialifying  exigencies: 

(1)  Short-notice  aeplovment.  (i)  To 
address  any  issue  that  arises  from  the 
fact  that  the  military  memher  is  notified 
of  an  impending  call  or  order  to  covered 
active  dutv  seven  or  less  calendar  davs 
prior  to  the  date  of  dejiloyment; 

(ii)  Leave  taken  for  this  purpose  can 
lie  used  for  a  period  of  seven  calendar 
days  beginning  on  the  date  the  military 
memher  is  notified  of  an  impending  call 
or  orchil'  to  covered  active  duty: 

(2)  Militarv  events  and  related 
activities,  (i)  To  attend  any  official 
ceremony,  jirogram.  or  event  sponsored 
by  the  military  that  is  related  to  the 
covered  active  duty  or  call  to  covered 
active  duty  status  of  the  military 
memher;  and 

(ii)  To  attend  family  support  or 
assistance  programs  and  informational 
hriiifings  sponsored  or  jiromotiul  by  the 
military,  military  service  organizations, 
or  the  American  Red  Uross  that  are 
related  to  the  covered  active  dutv  or  call 
to  coverlid  active  dutv  status  of  the 
military  nuiinhiir: 

(8)  Childcare  and  school  activities. 

For  the  ])urpos(is  of  hiave  for  childcarii 
and  school  activities  listiid  in  (i)  through 
(iv)  of  this  paragraph,  a  child  of  the 
military  memher  must  he  the  military 
memhiir's  biological,  adopted,  or  foster 
child.  .st(!])chil(l.  legal  ward,  or  child  for 
whom  the  military  nuiinher  stands  in 
loco  ])ar(!ntis.  who  is  either  undiir  18 
y(iars  of  age  or  18  years  of  age  or  older 
and  incapable  of  .self-care  hecau.se  of  a 
mental  or  physical  di.sahility  at  the  time 
that  FMLA  leave  is  to  commence.  As 
with  all  instance's  of  (jualifying  exigency 
l(;ave.  the  military  memher  must  he  the 
spou.se.  son.  daughter,  or  panmt  of  the 
em])loy(5e  reijuesting  qualifying 
(!xigency  leax  e. 

(i)  To  arrange  for  alternative  childcare 
for  a  child  of  the  military  memher  when 
the  covenul  active  duty  or  call  to 
covered  active  duly  status  of  the 
military  nuunher  necessitates  a  change 
in  the  (ixi.sting  childcare  arrangement; 

(ii)  To  provide  childcare  for  a  child  of 
the  military  memh(!r  on  an  urgent, 
immediate  ne(ul  basis  (hut  not  on  a 
routine,  regular,  or  everyday  basis) 
wlnm  the  muul  to  jxrovide  .such  care 
ari.ses  from  the  covered  active  dutv  or 
call  to  covered  active  duty  status  of  the 
military  nuunher; 

(iii)  To  enroll  in  or  transfer  to  a  new 
school  or  day  care  facility  a  child  of  the 
military  meinluu'  when  enrollment  or 
transfer  is  luiccussitated  hv  the  covered 
active  duty  or  call  to  covered  active 
duty  status  of  the  military  memher;  and 
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(iv)  To  meetings  with  staff  at  a 

scliool  or  a  daycare  facility,  siicli  as 
meetings  witli  scliool  officials  regarding 
disciplinary  measures.  parent-teach(!r 
conferences,  or  meetings  with  school 
counselors,  for  a  child  of  the  military 
memher.  when  such  meetings  are 
necessary  due  to  circumstances  arising 
from  the  covered  active  duty  or  call  to 
covered  active  duty  status  of  the 
military  memher; 

(4)  Financial  and  legal  arrangements. 

(i)  To  make  or  update  financial  or  legal 
arrangements  to  address  the  militarv 
memher’s  absence  while  on  covered 
active  duty  or  call  to  covered  active 
duty  status,  such  as  prejiaring  and 
executing  financial  and  healthcare 
powers  of  attorney,  transferring  hank 
account  signature  authority,  enrolling  in 
the  Defense  Enrollment  Eligihility 
Reporting  System  (DEERS),  obtaining 
militarv  identification  cards,  or 
preparing  or  updating  a  will  or  living 
trust;  and 

(ii)  To  act  as  the  militarv  member's 
re|n'esentative  before  a  federal,  state,  or 
lot:al  agency  for  pur])oses  of  obtaining, 
arranging,  or  appealing  military  service 
benefits  while  the  militarv  memher  is  on 
covered  aedive  duty  or  call  to  covered 
activ(!  duty  status,  and  for  a  period  of  5)0 
days  following  the  termination  of  the 
militarv  memher’s  covered  active  dutv 
.status; 

(3)  (ionnseling.  To  attend  counseling 
provided  by  someone  other  than  a 
liealth  care  provider,  for  oneself,  for  the 
militarv  memher.  or  for  the  biological, 
adopted,  or  foster  child,  a  .stejjchild,  or 
a  legal  ward  of  the  military  memher,  or 
a  child  for  whom  the  militarv  memher 
stands  in  loco  parentis,  who  is  either 
under  age  18.  or  age  18  or  older  and 
incapable  of  self-care  because  of  a 
mental  or  physical  di.sahility  at  the  time 
that  FMLA  hiave  is  to  commence, 
])rovided  that  the  need  for  coim.seling 
arises  from  the  covered  acti\'e  duty  or 
call  to  covered  active  duty  status  of  the 
military  memhiu'; 

(8)  Best  and  Recuperation,  (i)  To 
spend  time  with  the  military  memher 
who  is  on  short-term,  temporary.  Rest 
and  Recu|)eration  leave  during  the 
p(!riod  of  de])lovment; 

(ii)  Leave  taken  for  this  purpo.se  can 
h(!  used  for  a  ])eriod  of  1.5  calendar  days 
beginning  on  the  date  the  militarv 
memher  commences  eac;h  in.stance  of 
Rest  and  Recuperation  leave; 

(7)  Post-deployment  activities,  (i)  To 
attend  arrival  ceremonies,  nnntegration 
briefings  and  events,  and  any  other 
of  ficial  ceremony  or  ])rogram  sponsored 
by  the  military  for  a  jjeriod  of  5)0  days 
following  the  termination  of  the  military 
memher’s  covered  active  dutv  status; 
and 


(ii)  To  addr(;ss  issues  that  arise  from 
the  death  of  the  military  memh(!r  while 
on  covered  active  duty  status,  such  as 
me(!ting  and  recovering  the  body  of  the 
military  memher,  making  funeral 
arrangements,  and  attemding  funeral 
services; 

(8)  Parent(d  care.  For  pur|)o.s(!s  of 
leave  for  parental  care  listed  in  (i) 
through  (iv)  of  this  paragra])h,  the 
parent  of  the  militarv  memher  mu.st  he 
inca])ahle  of  self-can;  and  mu.st  he  the 
military  member’s  biological,  adoptive, 
st(!p,  or  fo.ster  father  or  moth(!r,  or  any 
other  individual  who  stood  iu  loco 
])arenti.s  to  the  militarv  memhiir  when 
the  memher  was  under  18  years  of  age. 

A  paixmt  who  is  incapahh;  of  self-care 
means  that  the  ])arent  reipures  active 
a.ssistance  or  supervision  to  provide 
daily  .self-care  in  three  or  more  of  the 
activities  of  daily  living  or  instrumental 
activities  of  daily  living.  Activities  of 
daily  living  include  adaptive  activities 
such  as  caring  appropriately  for  one’s 
grooming  and  hygiene,  bathing, 
dressing,  and  eating.  Instrumental 
activities  of  daily  living  include 
cooking,  cleaning,  shopping,  taking 
public  tran.sj)ortation,  paying  hills, 
maintaining  a  residence,  using 
t(!lei)hones  and  directories,  using  a  post 
office,  (!tc.  As  with  all  instances  of 
(|ualifying  exigency  leav(!,  the  militarv 
memher  mu.st  he  the  sjjouse.  son, 
daughter,  or  ])ar(;nt  of  the  employee 
requesting  (pialifying  exigency  leave. 

(i)  To  arrange  for  alternative  care  for 
a  j)arent  of  the  military  immiher  when 
the  parent  is  incapable  of  self-care  and 
the  covered  atdive  duty  or  call  to 
covered  active  duty  status  of  the 
military  memher  nece.ssitates  a  change 
in  the  (ixisting  care  arrangement  for  the 
parent; 

(ii)  To  provide  care  for  a  parent  of  the 
militarv  memher  on  an  urgent, 
immediate  need  basis  (but  not  on  a 
routine,  regular,  or  everyday  basis) 
when  the  parent  is  inca])ahle  of  self-care 
and  the  need  to  provide  such  care  arises 
from  the  covered  active  duty  or  call  to 
covered  active  dutv  status  of  the 
military  memher; 

(iii)  To  admit  to  or  transfer  to  a  c;are 
facility  a  parent  of  the  militarv  memher 
when  admittanc;e  or  transfer  is 
necessitated  by  the  covered  active  duty 
or  call  to  coverinl  active  duty  status  of 
tlu!  militarv  memher;  and 

(iv)  To  attend  meetings  with  .staff  at  a 
care  facility,  such  as  meetings  with 
hos])ice  or  social  .service  providers  for  a 
parent  of  the  militarv  memher,  when 
such  meetings  are  necessary  due  to 
circumstances  arising  from  the  t:overed 
active  duty  or  call  to  covered  active 
duty  status  of  the  militarv  memher  hut 
not  lor  routine  or  regular  meetings; 


(5))  Additiomd  activities.  To  addre.ss 
other  events  which  arise  out  of  the 
militarv  memher’s  covered  active  duty 
or  call  to  covered  active  duty  status 
])rovided  that  the  emjjloyer  and 
employee  agree  that  such  leave  shall 
(|ualifv  as  an  exigency,  and  agreu;  to  both 
the  timing  and  duration  of  such  leave. 

§  825.1 27  Leave  to  care  for  a  covered 
servicemember  with  a  serious  injury  or 
illness  (military  caregiver  leave). 

(a)  Eligible  employees  are  entitled  to 
FMLA  h;ave  to  care  for  a  covered 
servicemember  with  a  .serious  illness  or 
injury. 

(h)  (Covered  servicemember  nuians; 

(1)  A  current  memher  of  the  Armed 
Forces,  including  a  memher  of  the 
National  Guard  or  Re.serves,  who  is 
undergoing  medical  treatment, 
recuperation,  or  therapy,  is  otherwise  in 
outpatient  .status;  or  is  otherwi.se  on  the 
temporary  disability  retired  li.st,  for  a 
serious  injury  or  illness.  Outpatient 
status  means  the  status  of  a  memher  of 
tlu!  Armed  Forces  assigned  to  either  a 
militarv  nnulical  tnnitment  facility  as  an 
outpatient  ora  unit  established  for  the 
pur]K)se  of  |)roviding  command  and 
control  of  members  of  the  Armed  F'orces 
receiving  medical  care  as  outj)alient.s. 

(2)  A  covered  veteran  who  is 
undergoing  medical  treatment. 
recu])eration  or  therapy  for  a  .serious 
injury  or  illne.ss.  Covered  veteran  means 
an  individual  who  was  a  member  of  the 
Armed  F’orces  (including  a  memher  of 
the  National  (hiard  or  Re.serves).  and 
was  di.scharged  or  relea.sed  under 
conditions  other  than  dishonorable  at 
any  time  during  the  five-year  period 
prior  to  the  fir.st  date  the  eligible 
employee  takes  FMLA  leave  to  care  for 
the  covered  veteran.  An  eligible 
emj)loyee  mu.st  commence  leave  to  care 
for  a  covered  veteran  within  five  years 
of  the  veteran’s  active  duty  .service,  hut 
the  single  12-month  period  described  in 
paragrajjh  (e)(1)  of  this  section  may 
extend  beyond  the  five-year  period. 

(i)  For  an  individual  who  was  a 
memher  of  the  Armed  Forces  (including 
a  memher  of  the  National  Guard  or 
Reserves)  and  who  was  discharged  or 
relea.sed  under  conditions  other  than 
dishonorable  ])rior  to  the  effective  date 
of  this  Final  Rule,  the  period  between 
October  28  ,  2005)  and  the  effective  date 
of  this  Final  Rule  shall  not  count 
towards  the  determination  of  the  five- 
year  p(!riod  for  cov(;red  vettnan  status. 

(c)  A  .serious  injnrv  or  illness  means; 

(1)  In  the  case  of  a  current  memh(;r  of 
the  Armed  Forces,  including  a  memher 
of  the  National  (hiard  or  Re.serves. 
means  an  injury  or  illne.ss  that  was 
incurred  by  the  covered  .servicemember 
in  the  line  of  dutv  on  active  dutv  in  the 
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Ariiuid  I'orcos  or  that  existed  hcddn;  the 
l)(!ginning  of  the  inemher's  active  duty 
and  was  aggravated  l)y  .service!  in  tlie 
line  of  duty  on  active  dntv  in  the  Armed 
Forces,  and  that  inav  render  the  inemher 
nuuiically  unfit  to  ])erforin  the  duties  of 
the  inemher’s  office,  grade,  rank  or 
rating;  aiul. 

(2)  In  tlie  case  of  a  covered  veteran, 
means  an  injury  or  illness  that  was 
incurred  hv  the  inemher  in  the  line  of 
duty  on  active  duty  in  the  Armed  Forces 
(or  existed  before  the  beginning  of  the 
inemher’s  active  duty  and  was 
aggravated  by  service  in  the  line  of  duty 
on  active  duty  in  the  Armed  Forces)  and 
manifested  itself  before  or  after  the 
meinhi!!'  became  a  veteran,  and  is: 

(i)  a  continuation  of  a  serious  injury 
or  illness  that  was  incurred  or 
aggrax  ated  when  the  covenid  veteran 
was  a  member  of  the  Armed  Forces  and 
rendered  the  servicememher  unable  to 
|)erform  the  duties  of  the 

.servicem ember’s  office,  grade,  rank,  or 
rating:  or 

(ii)  a  physical  or  mental  condition  for 
which  the  covered  veteran  has  receiviid 
a  IJ.S.  Department  of  Veterans  Affairs 
Si'i  vice-Related  Di.sahility  Rating 
(VA.SRD)  of  .50  ])(!rcen1  or  greater,  and 
such  VA.SRD  rating  is  ha.sed.  in  whole 
or  in  part,  on  the  condition  jinicipitating 
the  need  for  militarv  caregiver  leave:  or 

(iii)  a  physical  or  mental  condition 
that  suh.stantially  impairs  the  covered 
veteran’s  ahilitv  to  .secure  or  follow  a 
suhstantiallv  gainful  occu|)alion  hv 
rea.son  of  a  disability  or  disabilities 
related  to  militarv  .service,  or  would  do 
.so  ah.sent  treatment:  or 

(iv)  an  injury,  including  a 
psychological  injury,  on  the  basis  of 
which  the  covered  veteran  has  been 
enrolled  in  the  Department  of  Veterans 
Affairs  Frogram  of  (kmiprehensive 
A.ssistance  for  Family  (iaregivers. 

(d)  In  order  to  care  for  a  covered 
.servicememher.  an  eligible  employee 
must  he  the  .sj)on.se.  son.  daughter,  or 
jianint.  or  next  of  kin  of  a  covertid 
.siirvicememher. 

(1 )  Son  or  daiiglitor  of  a  covorod 
sen’iconwmhor  means  the  coviired 
servicememher's  biological.  ado])ted.  or 
foster  child,  stepchild,  legal  ward,  or  a 
child  for  whom  the  coviired 
.servicememhi!!' stood  in  loco  parentis, 
and  who  is  of  any  age. 

(2)  Poront  ofo  covorod  sorvicoinoinhor 
means  a  covered  servicememhiir’s 
biological,  adoptive!.  ste|)  or  foster  father 
or  mother,  or  anv  other  individual  who 
stood  in  loco  i)ar(!nti.s  tt)  the  cov(!red 
servicememher.  'I'liis  term  does  imt 
include  parents  “in  law." 

(.3)  Noxt  of  kin  ofo  covorod 
son’iconwinbor  means  the  nearest  blood 
relative,  other  than  the  covered 


servicememh(!r’s  spouse.  ])ar(!nt.  son.  or 
daughter,  in  the  following  order  of 
])riority:  blood  r(!lativ(!s  who  have  h(!(!n 
granted  legal  custody  of  th(! 
.s(!rvicememh(!r  by  court  deenu!  or 
statutorv  provisions.  t)roth(!rs  and 
sisters,  grandparents,  aunts  and  uncles, 
and  first  cousins,  imle.ss  thi!  cov(!r(!d 
.s(!rvicenu!ml)er  has  sp(!cifically 
designated  in  writing  another  blood 
r(!lative  as  his  or  luir  near(!st  blood 
relative  for  purpo.ses  of  military 
can!giver  huivi!  under  the  FMl.A.  When 
no  such  designation  is  made,  and  there 
an!  multipl(!  family  m(!mh(!rs  with  the 
same  level  of  relationship  to  the  i:overed 
.servicememher.  all  such  family 
members  shall  he  considered  the 
cover(!d  servicememh(!r’.s  next  of  kin 
and  may  take  k’Ml.A  leave  to  provide 
care  to  the  cover(!d  .servicememhi!!’. 
either  con.s(!cutively  or  simultaneonslv. 
When  such  designation  has  heiin  made, 
the  designated  individual  shall  he 
deemed  to  he  thi!  covered 
servicememher’s  only  next  of  kin.  For 
(!xample.  if  a  covered  servicememher 
has  three  siblings  and  has  not 
designated  a  blood  relative  to  provide 
care,  all  threi!  siblings  would  he 
consider!!!!  the  !:!)V!!r!!!l  s!!rvii:!!m!!ml)!!r’s 
next  of  kin.  y\lt!!rnativ!!ly.  when!  a 
C!)V!!r!!!l  .s!:rvic!!m!!ml)!!r  Inis  a  .sihiing(s) 
ami  ilesignates  a  I'.onsin  as  his  or  lu!!' 
next  of  kin  for  FMLA  pni’iKises.  thiin 
only  till!  ilesigiiiit!!!!  !:!)usin  is  eligihli!  as 
the  cover!!!!  .s!!rvi!:!!m!!mh!!r’.s  next  of 
kin.  An  emplover  is  iiermitteil  to  nuiiiire 
an  employee  to  proviile  confirmation  of 
!;ov!!r!!!l  family  r!!lati!mshij)  to  the 
!:!)V!!r!!!l  S!!rvi!:!!m!!ml)!!r  inirsiiant  to 
§  825.1 22(k). 

(e)  An  eligible  einiiloyee  is  entitleil  to 
28  wiirkweeks  of  leavi!  to  iniri!  for  ii 
covereil  .s!!rvi!:em!!mher  with  a  serious 
injury  or  illness  ihiring  a  single  12- 
month  perioil. 

(1)  The  single  12-month  perioil 
il!!.s!:rihe!l  in  paragra])h  (e)  of  this 
.S!!!;ti!m  h!!gins  on  the  first  ilay  the 
eligible  emplovee  takes  FMLA  leave  to 
!;ar!!  for  a  !:!)vere!l  s!!rvi!;!!m!!mh!!r  anil 
enils  12  months  after  that  ilate. 
reganlle.ss  of  thi!  methoil  u.seil  hv  thi! 
employer  to  iletermine  the  !!mploy!!!!’s 
12  workw!!!!k.s  of  linive  entitlement  for 
othi!!’  FMLA-iiiialifying  reasons.  If  iin 
eligible  employ!!!!  !l!)!!s  not  take  {ill  of 
his  or  her  20  workwiieks  of  hiavi! 
entitlemiint  to  !:ar!!  for  a  covi!!!!!! 
servii:!!!!!!!!!!!)!!!’  iliii'ing  this  single  12- 
month  iierioil.  the  riiniaining  part  of  his 
or  hi!!'  28  workweiiks  of  leav'e 
entitlement  to  care  for  the  !;!)V!!r!!!l 
.servicememher  is  forfeiteil. 

(2)  The  leave  entitlement  !les!:ril)!!!l  in 
paragraj)h  (e)  of  this  .seidion  is  to  he 
ajijilieil  on  a  j)!!r-{;ov!!r!!!l- 
.servicememher.  |)!!r-injury  basis  su!:h 


that  an  eligihli!  innplovee  may  hi! 
imtitleil  to  take  mori!  than  one  iierioil  of 
2(i  w!)rkw!!!!ks  of  lixive  if  tin:  lixive  is  to 
!;ar!!  for  ilifferent  i:ov!!r!!!l 
servii'.innemhin's  or  to  !;ar!!  for  thi!  .saini! 
.S!!rvi!;!!m!!mh!!r  with  !i  sul).s!!!iu!!nt 
serious  injury  or  illness.  !!X!:!!pt  that  no 
mori:  th;m  28  workweeks  of  liKivi:  may 
1)1!  taken  within  any  single  12-month 
p!!ri!)!l.  An  eligible  emiiloyi!!!  may  take 
mori!  than  one  jierioil  of  28  workweeks 
of  lixivi!  to  !:ar!!  for  a  !;!)V!!r!!!l 
.s!!rvii:!!m!!ml)!!r  with  more  than  one 
.serious  injury  or  illness  only  when  the 
.S!!rious  injury  or  illness  is  a  suhseiiiient 
serious  injury  or  illness.  When  an 
eligible  einjiloyee  takes  leave  to  !:ar!!  for 
mori!  than  one  !;!)V!!r!!d  .s!!rvi!:!!m!!mher 
or  fora  suh.sequent  .serious  injury  or 
illne.ss  of  the  same  !;!)V!!r!!!l 
•servicememher.  anil  the  single  12-month 
perioils  !:orr!!S])!m!ling  to  the  ilifferent 
military  !:ar!!giv!!r  leave  entitlements 
overlap,  the  !!m])lovee  is  limiteil  to 
taking  no  more  than  28  workweeks  of 
leave  in  !!;i{:h  single  12-month  piM  ioil. 

(3)  An  eligible  emplovee  is  entitli!!!  to 
a  !;omt)in!!!l  total  of  2()  workw!!!!k.s  of 
l!!avi!  for  any  l^’Ml^A-qualifying  rea.son 
iluring  till!  singli!  12-month  perioil 
ilescrihiHl  in  i)aragra])h  (e)  of  this 
S!!!:ti!)n.  proviiliul  that  the  employe!!  is 
entitleil  to  no  more  than  12  workweeks 
of  leave  for  one  or  mori!  of  the 
following:  hecaii.se  of  the  birth  of  a  son 
or  daughter  of  the  eiiqilovee  and  in 
order  to  c.are  for  such  son  or  daughter; 
hecaii.se  of  the  ])lcicement  of  a  son  or 
daughter  with  th.e  employee  for 
ado])tion  or  foster  care;  in  order  to  care 
for  the  sjmu.se.  son.  daughter,  or  parent 
with  a  serious  health  condition;  because 
of  the  enqiloyee’s  own  .serious  health 
condition:  or  because  of  a  qualifying 
exigency.  Thus,  for  example,  an  eligible 
emjiloyee  may.  during  the  single  12- 
month  period,  take  18  workweeks  of 
I’M  LA  leave  to  care  for  a  covered 
.servicememher  and  10  workweeks  of 
FMLA  leave  to  care  for  a  newborn  child. 
However,  the  employee  may  not  take 
more  than  12  weeks  of  FMLA  leave  to 
care  for  the  newborn  child  during  the 
single  12-month  jieriod.  even  if  the 
emplovee  takes  fewer  tluin  14 
workweeks  of  k'MLA  leave  to  Ccire  for  a 
covered  servicememher. 

(4)  In  all  circum.stances.  including  for 
leave  taken  to  care  for  a  covered 
.servicememher,  the  enqilover  is 
res])onsil)le  for  designating  leave,  jiaid 
or  niqiaid,  as  FMLA-qiialifying,  and  for 
giving  notice  of  the  designation  to  the 
employee  as  |)rovided  in  ^825.300.  In 
the  case  of  leave  that  qualifies  as  both 
leave  to  care  for  a  covered 
.servicememher  and  leave  to  care  for  a 
family  member  with  a  serious  heiilth 
condition  during  the  single  12-month 
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|)eric)(l  described  in  paragraph  (e)  ot  this 
section,  the  employer  must  designate 
such  leave  as  leave  to  care  for  a  covered 
s(;rviceineint)er  in  the  first  instance, 
heave  that  (jnalifies  as  both  leave  to  care 
for  a  covered  serviceinember  and  leave 
tak(!n  to  care  for  a  familv  ineinher  with 
a  serious  health  condition  during  the 
single  12-inonth  ])(!riod  described  in 
])aragraph  (e)  of  this  section  must  not  he 
designated  and  counted  as  both  hnivc;  to 
care  for  a  coven;d  serviceinember  and 
leave  to  care  for  a  familv  member  with 
a  serious  health  condition.  As  is  the 
case  with  leave  taken  for  other 
(jnalifying  reasons,  employers  may 
retroactively  designate  leave  as  leave  to 
care  for  a  covered  serviceinember 
pursuant  to  §  825.301  (d). 

(f)  A  husband  and  wife  who  are 
eligible  for  FMLA  leave  and  are 
employed  by  the  same  covered 
emjilover  may  he  limited  to  a  combined 
total  of  20  workweeks  of  leave  during 
the  single  12-month  jieriod  de.scrihed  in 
paragraph  (e)  of  this  section  if  the  leave 
is  taken  for  birth  of  the  emjilovee’s  son 
or  daughter  or  to  care  for  the  child  after 
birth,  for  placement  of  a  son  or  daughter 
with  the  emjiloyee  for  adoption  or  foster 
care,  or  to  care  for  the  child  after 
placement,  to  care  for  the  em])loyee's 
parent  with  a  serious  health  conilition, 
or  to  care  for  a  covered  .servicememher 
with  a  serious  injury  or  illness.  This 
limitation  on  the  total  weeks  of  leave 
ajiplies  to  leave  taken  for  the  reasons 
specified  as  long  as  a  hnshand  and  wife 
are  employed  by  the  same  emplover.  It 
would  apply,  for  example,  even  though 
the  spouses  are  employed  at  two 
different  worksites  of  an  emplover 
located  more  than  75  miles  from  each 
other,  or  by  two  different  operating 
divisions  of  the  same  companv.  On  the 
other  hand,  if  one  sjiou-se  is  ineligible 
for  FMLA  leave,  the  other  sjionse  would 
he  entitled  to  a  full  28  workweeks  of 
FMLA  leave. 

Subpart  B — Employee  Leave 
Entitlements  Under  the  Family  and 
Medical  Leave  Act 

§825.200  Amount  of  leave. 

(a)  Except  in  the  case  of  leave  to  care 
for  a  covered  servicememher  with  a 
.serious  injnrv  or  illness,  an  eligible 
employee's  FMLA  leave  entitlement  is 
limited  to  a  total  of  12  workweeks  of 
leave  during  any  12-month  period  for 
any  one.  or  more,  of  the  following 
rea.sons: 

(1)  The  birth  of  the  em])lovee’.s  .son  or 
daughter,  and  to  care  for  the  newborn 
child: 

(2)  The  placement  with  the  em])loyee 
of  a  son  or  daughter  for  adojition  or 


foster  care,  and  to  care  for  the  newlv 
placed  child; 

(3)  To  care  for  the  emjiloyee's  spon.se, 
son,  daughter,  or  parent  with  a  .serious 
health  condition; 

(4)  I3ecau.se  of  a  serious  health 
condition  that  makes  the  emplovee 
unable  to  jierform  one  or  more  of  the 
e.ssential  func.tions  of  his  or  her  job;  and, 

(5)  I3ecau.se  of  any  (pialifying  exigency 
arising  out  of  the  fai;t  that  the 
emplovee’s  spouse,  son,  daughter,  or 
jiarent  is  a  military  member  on  covered 
active  duty  status  (or  has  been  notified 
of  an  imjiending  call  or  order  to  coviired 
active  duty). 

(b)  An  enpiloyer  is  jiermitted  to 
choose  anv  one  of  the  following 
methods  for  determining  the  12-month 
period  in  which  the  12  weeks  of  leave 
entitlement  described  in  paragraph  (a) 
of  this  section  occurs; 

(1)  The  calendar  y'ear; 

(2)  Any  fixed  12-month  leave  year, 
such  as  a  fiscal  year,  a  year  required  by 
State  law,  or  a  year  .starting  on  an 
enqilovee’s  anniversary  date; 

(3)  The  12-month  jieriod  measured 
forward  from  the  date  any  employee’s 
first  FMLA  leave  under  paragrajih  (a) 
begins;  or. 

(4)  A  “rolling"  12-month  period 
measured  backward  from  the  date  an 
enqiloyee  uses  any  FMLA  leave  as 
described  in  |)aragraph  (a). 

(c)  Under  methods  in  paragraphs 
{h)(l)  and  (1))(2)  of  this  section  an 
employee  would  hi*  entitled  to  up  to  12 
weeks  of  FMI.A  leave  at  any  time  in  the 
fixed  12-month  period  selected.  An 
enqiloyee  could,  therefore,  take  12 
weeks  of  leave  at  the  end  of  the  year  and 
12  weeks  at  the  beginning  of  the 
following  year.  Under  the  method  in 
jiaragraph  (b)(3)  of  this  section,  an 
employee  would  he  entitled  to  12  weeks 
of  leave  during  the  yoar  beginning  on 
the  first  date  FMLA  leave  is  taken;  the 
next  12-month  period  would  begin  the 
fir.st  time  FMLA  leave  is  taken  after 
completion  of  any  previous  12-month 
period.  Under  the  method  in  paragrajih 
(h)(4)  of  this  section,  the  “rolling"  12- 
month  Jieriod,  each  time  an  enqiloyee 
takes  FMLA  leave  the  remaining  leave 
entitlement  would  be  any  balance  of  the 
12  weeks  which  has  not  been  used 
during  the  immediately  jireceding  12 
months.  Forexanqile,  if  an  enqiloyee 
has  taken  eight  weeks  of  leave  during 
the  jiast  12  months,  an  additional  four 
weeks  of  leave  could  he  taken.  If  an 
enqiloyee  used  four  weeks  beginning 
Fehruary  1. 2008,  four  weeks  beginning 
)une  1, 2008,  and  four  weeks  beginning 
December  1, 2008,  the  einjiloyee  would 
not  be  entitled  to  anv  additional  leave 
until  February  1, 2009.  However, 
beginning  on  Fehruary  1,  2009,  the 


einjiloyee  would  again  he  eligible  to 
take  FMLA  leave,  reconjiing  the  right  to 
take  the  leave  in  the  same  manner  and 
amounts  in  which  it  was  used  in  the 
jirevions  year.  Thus,  the  einjiloyee 
would  recouji  (and  he  entitled  to  use) 
one  additional  day  of  FMLA  leave  each 
day  for  four  weeks,  commencing 
Fehruary  1, 2009.  The  enqiloyee  would 
also  begin  to  recionji  additional  davs 
beginning  on  )une  1. 2009.  and 
additional  days  beginning  on  December 
1. 2009.  Accordingly,  emjiloyers  using 
the  rolling  12-nionth  jieriod  may  need  to 
calculate  whether  the  enqiloyee  is 
entitled  to  take  FMLA  leave  each  time 
that  leave  is  reijuested,  and  enqiloyees 
taking  FMLA  leave  on  such  a  basis  may 
fall  in  and  out  of  FMLA  jirotection 
based  on  their  FMLA  u.sage  in  the  jirior 
12  months.  For  example,  in  the  example 
above,  if  the  einjiloyee  needs  six  weeks 
of  leave  for  a  serious  health  condition 
commencing  February  1, 2009,  onlv  the 
fir.st  four  weeks  of  the  leave  would  he 
FMLA  jirotected. 

(d) (1)  Emjiloyers  will  he  allowed  to 
choose  any  one  of  the  alternatives  in 
jiaragrajih  (h)  of  this  section  for  the 
leave  entitlements  described  in 
jiaragrajih  (a)  of  this  section  jirovided 
the  alternative  chosen  is  ajijilied 
consistently  and  uniformly  to  all 
enqiloyees.  An  enqiloyer  wishing  to 
change  to  another  alternative  is  recjuired 
to  give  at  least  00  days  notice  to  all 
enqiloyees,  and  the  transition  must  take 
jilace  in  such  a  way  that  the  emjilovees 
retain  the  full  benefit  of  12  weeks  of 
leave  under  whichever  method  affords 
the  greatest  benefit  to  the  enqiloyee. 
Under  no  c:ircumstance.s  may  a  new 
method  he  imjilemented  in  order  to 
avoid  the  Act’s  leave  recjuirements. 

(2)  An  e.xcejition  to  this  recjuired 
uniformity  would  ajiply  in  the  case  of 
a  limit i-State  emjiloyer  who  has  eligible 
einjiloyees  in  a  State  which  has  a  family 
ami  medical  leave  statute.  The  State 
may  require  a  single  method  of 
determining  the  jieriod  during  which 
use  of  the  leave  entitlement  is 
measured.  This  method  may  conflict 
with  the  method  chosen  by  the 
enqiloyer  to  determine  any  12  months 
for  jiurjioses  of  the  Federal  .statute.  The 
emjiloyer  may  comjily  with  the  State 
jirovision  for  all  enqiiovees  emjiloyed 
within  that  .State,  and  uniformly  use 
another  method  jirovided  by  this 
regulation  for  the  leave  entitlements 
de.scrihed  in  jiaragrajih  (a)  for  all  other 
enqiiovees. 

(e)  if  an  enqiloyer  fails  to  .select  one 
of  the  ojitioiis  in  jiaragrajih  (h)  of  this 
.section  for  measuring  the  12-month 
Jieriod  for  the  leave  entitlements 
de.scrihed  in  jiaragrajih  (a),  the  ojition 
that  jirovides  the  most  beneficial 
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outcome  for  the  employee  will  l)(i  used. 
The  employer  may  suhsecjuently  select 
an  option  only  hy  providing  the  (iO-day 
notice  to  all  employees  of  the  option  the 
tanployer  intends  to  implement.  During 
the  running  of  the  UO-day  jieriod  any 
other  employee  who  needs  FMbA  leave 
may  use  the  option  ])roviding  the  most 
beneficial  outcome  to  that  employee.  At 
the  conclusion  of  the  (iO-day  jieriod  the 
employer  mav  implement  the  .selected 
option. 

(f)  An  eligible  employee’s  FMLA  leave 
entitlement  is  limited  to  a  total  of  2(i 
workw(!eks  of  leave;  during  a  single  12- 
month  period  te;  care  for  a  covered 
servicememher  with  a  serious  injurv  or 
illness.  An  employer  shall  determine 
the  single  12-month  period  in  which  the 
2n-weeks-of-leave-ent  it  lenient  described 
in  this  paragraph  occurs  using  the  12- 
month  jieriod  measured  forwartl  from 
the;  date;  an  emple)ye;e;’s  first  FMLA  leave; 
te)  e;are  feir  the;  exivereel  se;r\’ie:e;me;ml)e;r 
he;gins.  .See  §  82.5.1 27(e;)(l). 

(g)  During  the;  single;  12-me)nth  pe;rie)el 
ele;se:rihe;el  in  paragraph  (f).  an  eligible 
e;mplem;e;'s  FMLA  le;ave;  e;ntitle;me;nt  is 
limiteel  te;  a  ce)mhine;el  teital  eif  2(i 
we)rkwe;e;ks  eif  f'MLA  le;ave;  ieir  any 
ejualifving  reeasem.  .S’e;e  ??  825.127(e;)(3). 

(h)  Feir  i)urpe)se;s  eif  ele;te;rmining  the; 
iimenmt  eif  le:ave;  iiseel  by  an  emple)ye;e;. 
the;  fae;t  that  a  heilielay  may  eiexair  within 
the;  we;e;k  taken  as  FMLA  le;ave;  has  nei 
e;ffe;e;t:  the;  we;e;k  is  exiunteel  as  a  we;e;k  of 
l-’MLA  le;ave;.  He)we;ve;r.  if  an  e;mplove;e; 
is  using  FMLA  le;ave;  in  ineaements  eif 
le;.ss  than  eine;  we;e;k.  the;  heilielay  will  neit 
e:eiunt  eigainst  the;  e;mpleiye;e;’s  FMLA 
entitlement  unle;.ss  the;  e;mpleiye;e;  was 
eitherwise;  sedieeluled  anel  e;xpe;e:te;el  tei 
work  eluring  the;  heilielay.  .Similarly,  if 
feir  .seime;  re;asein  the  employer’s  husineiss 
iie;tivity  has  temporarily  e;e;ase;el  and 
employe;e;s  generally  are;  neit  e;xjH;e;te;el  tei 
rejieirt  feir  weirk  for  eine;  eir  meire  we;e;ks 
(e.g..  a  selieieil  edeising  two  weieks  for  the; 
(lhri.stma.s/Ne;w  Ye;ar  heilielay  eir  the 
summer  vae;atiein  or  an  empleiver  edeising 
the;  plant  feir  re;teioling  or  repairs),  the; 
elays  the;  e;mpleiye;r’s  ae:tivitie;.s  have; 
e:e;a.se;ei  elei  neit  exiiint  against  the; 
e;mj)lem;e;’s  FMLA  le;ave;  e;ntitle;me;nt. 
Metheiels  for  ele;te;rmining  an  e;mplem;e;’.s 
12-we;e;k  le;ave;  e;nt  it  lenient  are;  a  lsei 
ele;.se;rihe;el  in  §825.205.  .See  §825.802  for 
.s|)e;e:ial  e:ale:ulation  eif  le;ave;  rule;s 
ap|ilie:ahle;  tei  airline;  flight  e:re;w 
e;mj)leiye;e;s. 

§  825.201  Leave  to  care  for  a  parent. 

(a)  (lt‘iwr(il  riila.  An  eligible  e;mj)leiye;e; 
is  e;ntitle;d  tei  FMLA  leiave;  if  neieeleel  to 
e:are;  feir  the;  e;m])leive;e;’s  ])are;nt  with  <i 
serieius  he;alth  ceinelitiein.  Clare  for 
jiarents-in-law  is  neit  exivereel  hv  the; 
f’MLA.  San  §  825.1 22(e;)  feir  elefinition  of 
parent. 


(li)  .Seme  emp/over  limitation.  A 
hushanel  anel  wife;  whei  are;  eligible;  feir 
FMLA  le;ave;  anel  are;  e;m|)leive;el  by  the; 
same;  exivereel  e;mpleiye;r  may  he;  limite;el 
tei  a  eximhineel  teital  eif  12  we;e;ks  eif  le;ave; 
eluring  any  12-meinth  jieirieiel  if  the;  le;ave; 
is  tiiken  tei  exire;  feir  the;  e;mpleiye;e;’s 
parent  with  ;i  .serieius  heialth  exinelitiein. 
feir  the;  birth  eif  the;  e;mpleiye;e;’.s  sein  eir 
elaughter  eir  to  e:are;  feir  the;  ediilel  idler  the; 
birth,  eir  feir  plaeximent  eif  a  sein  eir 
elaughter  with  the;  e;mpleive;e;  feir 
aeleijitiein  eir  fei.ster  exire;  eir  tei  exne  feir  the; 
e:hilel  after  ]iliux;me;nt.  This  limitatiein  ein 
the;  teital  we;e;ks  eif  leave;  applie;.s  tei  leiave; 
taken  feir  the;  reia.seins  s|}e;e:ifie;el  as  leing 
as  a  hu.shanel  anel  wife;  are;  e;m|)leiyeel  by 
the;  same  employer.  It  weiulel  apply,  feir 
example,  even  theiugh  the  speiuses  are 
empleiyeel  at  two  eliffereint  worksiteis  eif 
an  empleiyeir  lo.'xiteel  meire;  than  75  miles 
from  e;ae:h  either,  eir  by  two  eliffeirent 
eiperating  elivisieins  of  the  same; 
eximpany.  On  the;  eitheir  hanel,  if  one 
speiuse  is  ineligible  feir  FMLA  leiave,  the; 
either  sjiouse;  weiulel  he;  entitleiel  tei  a  full 
12  weieks  eif  FMLA  leiave.  Wheire  the; 
hushiinel  anel  wife;  heith  u.se;  ii  jieirtiein  eif 
the;  teital  12- week  FMLA  leiave; 
entitleiment  feir  either  the  birth  eif  a 
ediilel,  for  ]ilaex;me;nt  feir  aeleiptiein  eir 
feisteir  exire,  eir  tei  exire;  feir  ii  pareint,  the; 
husliiinel  anel  wife;  weiulel  e;ae:h  he 
entitleiel  to  the  elifferenex;  heitweien  the; 
ameiunt  he;  eir  she;  has  taken  inelivielually 
anel  12  weieks  feir  f'MLA  leiave;  feir  either 
purpeiseis.  Feir  e;xam|)le;,  if  e;ae:h  speiuse; 
teieik  six  weeks  eif  leiiive;  tei  exire;  for  a 
]iare;nt,  e;ae;h  exiulel  use;  an  aelelitieinal  six 
weieks  elue;  to  his  eir  her  eiwn  .serieius 
heialth  exinelitiein  eir  to  exire  feir  a  ediilel 
with  a  seirious  heialth  exinelitiein.  Saa  also 
§825.1 27(d). 

§  825.202  Intermittent  leave  or  reduced 
leave  schedule. 

(a)  Dafinition.  FMLA  leave;  may  he; 
taken  intermittently  eir  ein  a  re;elue:eel 
leiave  selieelule  uneler  exirtain 
e:ire.umstanex;s.  Intannittant  laava  is 
FMLA  leiave;  takein  in  sejiarate  hloe:ks  eif 
time;  due;  to  a  single;  ejualifying  reason. 

A  radacad  laava  schadula  is  a  leave; 
scheelule;  that  reeluexis  an  empleiyee’s 
usual  numher  eif  weirking  heiurs  jier 
weirkweiek.  eir  heiurs  |ie;r  weirkelay.  A 
reieiuexiel  leiave;  .scheelule;  is  a  ediange  in 
the;  e;m])leive;e;’s  sedieelule  feir  a  perieiel  eif 
time,  neirmally  freini  full-time;  tei  part- 
time;. 

(h)  Madical  naaassitv.  Feir  intermitteint 
leiave;  eir  leiave  ein  a  reieiuexiel  leiave; 
seiheelule  taken  heiexiuse  eif  one’s  eiwn 
seirieius  heialth  exinelitiein,  tei  exire  for  a 
spouse,  parent,  .sein,  eir  elaughter  with  a 
seirieius  health  exinelitiein,  eir  tei  e:are;  feir 
a  exivereel  servieximemlier  with  a  .serieius 
injury  eir  illneiss,  theire  must  be;  a 
meeliexil  neeel  feir  leave;  anel  it  mu.st  he 


that  such  meeliexil  neeel  exm  he;  heist 
aex:eimmeielate;el  through  an  inteirmittent 
eir  reeluexiel  leiave;  selieelule.  The; 
treiiitment  reigimen  anel  either 
infeirmatiein  elesexiheel  in  the; 
exirtifiexitiein  eif  ;i  seirieius  heialth 
exinelitiein  anel  in  the;  certifiexitiein  eif  a 
serieius  injurv  eir  illneiss,  if  re;e|uire;el  hy 
the;  emjileiyer,  aelelreis.ses  the;  mexliexil 
neexissity  of  inteirmittent  leiave;  eir  leiave; 
ein  a  reeluexiel  leave;  sedieielule.  Saa 
§§  825.3()(i,  825.310.  Leiave;  may  be;  tiiken 
intermitteint ly  eir  on  a  reieiuexiel  leave; 
.sedieelule  when  meeliexilly  n'eexissary  for 
planneiel  anel/eir  unantie;ipate;el  me;elie;al 
treiiitment  eif  a  seirieius  heialth  exinelitiein 
or  eif  a  exivereiel  servieximemher’s  serieius 
injury  eir  illness,  eir  for  reexivery  from 
treatment  eir  reiexiverv  freim  a  serieius 
heialth  conelition  or  a  exivereel 
.se;r\’iex;member’s  serieius  injury  or 
illness.  It  may  also  he;  taken  tei  preiviele 
exire  or  jisyeiheilogiexil  eximfeirt  to  a 
exivereel  family  member  with  a  serious 
health  exinelitiein  eir  a  exivereel 
servieximeimheir  with  a  serieius  injurv  or 
illness. 

(1)  Intermittent  leiave;  may  be  takeai  feir 
a  serieius  heialth  exinelitiein  of  a  sjieiuse, 
parent,  .sein,  eir  eliiughter,  feir  the; 
empleiyeie’s  own  serieius  heiiilth 
exinelitiein,  eir  a  .serieius  injury  eir  illness 
eif  a  exiveireel  ser\'iex;me;mhe;r  whie:h 
reepiireis  treatment  hy  ;i  health  exire; 
preivieler  pe;rieielif.ally.  rather  than  for 
eine;  exintinuous  perieiel  eif  time,  anel  may 
ineduele;  leiave;  eif  perioels  freim  an  hour  eir 
meire;  lei  several  weieks.  Fxamples  eif 
intermitteint  leave;  weiulel  ineduele;  leiave; 
takeai  on  an  eiexxisional  basis  feir  meeliexil 
appeiintments,  or  leave;  taken  several 
elays  at  a  time;  spreael  over  a  jierieiel  eif 
six  months,  such  as  for  eliemotherajiy. 

.'\  preignant  e;m}ile)ye;e;  may  take;  leave; 
intermitteaitly  feir  prenatal  eixaminations 
eir  for  her  eiwn  condition,  .sue:h  as  feir 
periods  eif  .severe  meirning  sieikness.  An 
eixample  of  an  emjileiyeie  taking  leave  ein 
a  reduexiel  leave;  scheielule  is  an 
emjileiyee  whei  is  reiexivering  from  a 
serieius  heialth  exinelitiein  ;mel  is  neit 
strong  enough  tei  weirk  a  full-time 
sedieelule. 

(2)  Intermittent  or  reeliiceel  selieelule 
leicive;  may  he;  taken  feir  iihseneies  where; 
the;  empleiyeie  eir  family  meimheir  is 
inexipaextateel  eir  unable;  tei  perform  the; 
eisseintial  funedieins  of  the;  ])eisitiein 
heexiu.se  eif  a  edireinie:  serieius  heialth 
exinelitiein  eir  a  serieius  injury  eir  illneiss 
of  a  exiveireel  servie.ememlier,  even  if  he; 
eir  she  eleieis  not  reie.eive;  treatment  by  a 
health  exire  iireivieler.  Saa  §§825.113  emel 
825.127. 

(e:)  Birth  orplacamant.  When  leave;  is 
takein  after  the;  birth  eif  a  luialthy  chilel 
eir  jilaeximent  eif  a  heialthy  e;hild  feir 
aeleiptiein  or  feisteir  e:are,  an  empleiyeie 
mav  take;  leave  inteirmitteintlv  eir  on  a 
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reduced  leave  schedule  only  if  the 
eui])loyer  agrees.  .Such  a  schedule 
nuluction  might  occur,  for  exam))le. 
when;  an  employee,  with  the  employer's 
agrciement,  works  ])art-time  after  the 
birth  of  a  child,  or  takes  leave  in  several 
.segments.  The  employer’s  agreement  is 
not  recjnired.  however,  for  leave  during 
which  the  mother  has  a  serious  health 
condition  in  connection  with  the  birth 
of  her  child  or  if  the  newborn  child  has 
a  .serious  health  condition.  .See 
§  825.204  for  rules  governing  transfer  to 
an  alternative  position  that  better 
accommodates  intermittent  leave.  .See 
(tiso  §  825.1 20  (pregnancy)  and 
§825.121  (adoption  and  foster  care). 

(d)  Qualifying  axigancy.  Leave  tine  to 
a  qualifying  exigency  may  he  taken  on 
an  intermittent  or  reduced  leave 
.schedule  basis. 

§  825.203  Scheduling  of  intermittent  or 
reduced  schedule  leave. 

Eligible  employees  may  take;  FMLA 
leave  on  an  intermittent  or  redncful 
.schednle  basis  when  medically 
necessary  due  to  the  serious  health 
condition  of  a  covered  family  member 
or  the  employee  or  the  .serious  injury  or 
illness  of  a  covenul  servicememher.  .See 
§825.202.  Eligible  em])loyee.s  mav  also 
take  FMLA  leave  on  an  intermittent  or 
reduced  schedule  basis  when  necessarv 
hecan.se  of  a  (pialifying  exigency.  If  an 
employee  needs  leave  intermittentlv  or 
on  a  r(!duced  leave  schedule  for  planned 
medic;al  treatment,  then  the  employee 
must  make  a  reasonable  effort  to 
schedule  the  treatment  so  as  not  to 
disru])t  unduly  the  employer’s 
ojjerations. 

§825.204  Transfer  of  an  employee  to  an 
alternative  position  during  intermittent 
leave  or  reduced  schedule  leave. 

(a)  Transfer  nr  ivassigninant.  If  an 
emjjloyee  needs  intermittent  leave  or 
leave  on  a  reduced  leave  schedide  that 
is  foreseeable  based  on  planned  medical 
treatment  for  the  em])lovee.  a  family 
member,  or  a  covenul  servicememher. 
including  during  a  period  of  recoverv 
from  one’s  own  serious  health 
condition,  a  .serious  health  condition  of 
a  spouse,  parent,  son,  or  daughter,  or  a 
.serious  injury  or  illness  of  a  covered 
servicememher,  or  if  the  emplover 
agre(!.s  to  piuinit  intermittent  or  reduced 
.schednle  leave  for  the  birth  of  a  child 
or  for  ])lacement  of  a  child  for  adojition 
or  fo.ster  care,  the  em])lover  mav  nupiire 
the  employee  to  transfer  temporarily, 
(hiring  the  piuiod  that  the  int(U'mittent 
or  reduced  leave  schedule  is  recpiired,  to 
an  available  altcunative  position  for 
which  the  emjilovee  is  qualified  and 
which  bett(U'  accommodates  recurring 
periods  of  leave  than  does  the 


employuui’s  riigular  position.  .See 
§825.()()1  for  s])(u:ial  rules  a))plicat)le  to 
instructional  emjilovees  of  .schools. 

(h)  (ioinpliancn.  Transfer  to  an 
alternative  position  may  nupiire 
conijiliance  with  anv  a])])lical)le 
collective  bargaining  agriuunent.  Fedcual 
law  (such  as  the  Americans  with 
Di.sahilities  Act),  and  .State  law.  Transfer 
to  an  alternative  position  may  include 
altering  an  exi.sting  job  to  better 
accommodate  the  emplovee’s  inuul  for 
intermittent  or  nuluced  schedule  h;ave. 

(c)  Equivalant  pay  and  hanafits.  Tlui 
alternative  position  mu.st  have 
(upiivalent  pay  and  benefits.  An 
alternative  position  for  the.se  purposixs 
does  not  have  to  have  (upiivalent  (lnti(;.s. 
The  enqjloyer  may  increase  the  pay  and 
benefits  of  an  exi.sting  alternative 
position,  so  as  to  make  them  equivalent 
to  the  pay  and  benefits  of  the 
employee’s  regular  job.  The  emplover 
mav  hI.so  transfer  the  employuje  to  a  part- 
time  jot)  with  the  same  hourlv  rate  of 
pav  and  benefits,  jjrovided  the 
employee  is  not  luupiired  to  take  more 
leave  than  is  medically  nece.ssarv.  For 
example,  an  employee  desiring  to  take 
leave  in  increments  of  four  hours  per 
day  could  he  transferred  to  a  half-time 
job,  or  could  remain  in  the  employee’s 
same  job  on  a  i)art-time  schedule, 
paying  the  same  hourly  rate  as  the 
em])l()yee'.s  j)revi()u.s  job  and  enjoying 
the  .same  benefits.  The  em])l()yer  may 
not  eliminate  benefits  which  otherwise 
would  not  he  provided  to  part-time 
em])l()yee.s:  however,  an  emplover  mav 
])rop()rti()nately  reduce  benefits  such  as 
vacation  leave  where  an  employer’s 
normal  practice  is  to  ba.se  such  benefits 
on  the  niunher  of  hours  worked. 

(d)  Einployar  linutations.  An 
employer  may  not  transfer  the  employee 
to  an  alternative  position  in  order  to 
discourage  the  employee  from  taking 
leave  or  otherwise  work  a  hardship  on 
the  em])loyee.  For  exam])le,  a  white 
collar  employee  may  not  he  assigned  to 
])erform  laborer’s  work:  an  em])loyee 
working  the  day  shift  may  not  be 
reassigned  to  the  graveyard  shift;  an 
employee  working  in  the  headrpiarters 
facility  may  not  he  rea.ssigned  to  a 
branch  a  significant  distance  away  from 
the  em])l()yee’.s  normal  job  location.  Any 
such  attempt  on  the  part  of  the 
employer  to  make  such  a  transfer  will  he 
held  to  he  contrary  to  the  prohibited 
acts  of  the  FMLA. 

(e)  liainstatainant  of  ainplovea.  When 
an  em])loyee  who  is  taking  leave 
intermittentlv  or  on  a  reduced  leave 
schedule  ami  has  been  transferred  to  an 
alternative  position  no  longer  needs  to 
continue  on  leave  and  is  able  to  return 
to  full-time  work,  the  employee  must  be 
placed  in  the  same  or  equivalent  job  as 


the  job  he  or  she  left  when  the  leave 
commenced.  An  employee  may  not  he 
nupiired  to  take  more  leave  than 
nece.ssarv  to  address  the  circumstance 
that  precipitated  the  need  for  leave. 

§825.205  Increments  of  FMLA  leave  for 
intermittent  or  reduced  schedule  leave. 

(a)  Mininunn  inennnont.  (1)  When  an 
employee  fakes  h’MLA  leave  on  an 
intermittent  or  reduced  leave  schedule 
basis,  the  employer  must  account  for  the 
leave  using  an  increment  no  greater  than 
the  shortest  period  of  time  that  the 
em])loyer  uses  to  account  for  use  of 
other  forms  of  leave  provided  that  it  is 
not  greater  than  one  hour  and  ])rovi(ted 
further  that  an  employee’s  FMLA  leave 
entitlement  may  not  he  reduced  by  more 
than  the  amount  of  leave  actually  taken. 
An  employer  may  not  require  an 
employee  to  take  more  leave  than  is 
nece.ssarv  to  address  the  circumstances 
that  precipitated  the  need  for  the  leave, 
provided  that  the  leave  is  counted  using 
the  shortest  increment  of  leave  used  to 
account  for  any  other  tyj)e  of  leave.  .See 
also  §  825.2()5(a)(2)  for  the  j)hy.si(:al 
impossibility  exception,  §§825.()()()  and 
825.801  for  .s])ecial  rules  ap])licahle  to 
employees  of  .schools,  and  §825.802  for 
special  rules  a])plicahle  to  airline  flight 
crew  employees.  If  an  em])l()yer  u.ses 
different  increments  to  account  for 
different  types  of  leave,  the  employer 
mu.st  account  for  FMLA  leave  in  the 
smallest  increment  used  to  account  for 
any  other  type  of  leave.  For  example,  if 
an  employer  accounts  for  the  use  of 
annual  leave  in  increments  of  one  hour 
and  the  u.se  of  sick  leave  in  increments 
of  one-half  hour,  then  FMLA  leave  use 
mu.st  be  accounted  for  using  increments 
no  larger  than  one-half  hour.  If  an 
em|)loyer  accounts  for  u.se  of  leave  in 
varying  increments  at  different  times  of 
the  day  or  shift,  the  employer  may  al.so 
account  for  F’MLA  leave  in  varying 
increments,  provided  that  the  increment 
used  for  l-’MLA  leave  is  no  greater  than 
the  smallest  increment  used  for  any 
other  tyi)e  of  leave  during  the  period  in 
which  the  FMLA  leave  is  taken.  If  an 
employer  accounts  for  other  forms  of 
leave  u.se  in  increments  greater  than  one 
hour,  the  employer  must  account  for 
FMLA  leave  n.se  in  increments  no 
greater  than  one  hour.  An  emj)l()yer  may 
account  for  FMLA  leave  in  shorter 
increments  than  used  for  other  forms  of 
leave.  For  example,  an  employer  that 
accounts  for  other  forms  of  leave  in  one 
hour  increments  may  account  for  FMLA 
leave  in  a  shorter  increment  when  the 
employee  arrives  at  work  .several 
minutes  late,  and  the  employer  wants 
the  employee  to  begin  work 
immediately.  .Such  accounting  for 
FMLA  leave  will  not  alter  the  increment 
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considenul  to  be  the  shortest  period 
us(!d  to  account  lor  other  forms  of  leave 
or  the  use  of  FMbA  leave  in  other 
circumstances.  In  all  cases,  (unployees 
may  not  he  charged  f'MbA  leave  for 
j)eriods  during  which  they  are  working. 

(2)  Where  it  is  physically  impossible 
for  an  emplovee  using  intermittent  leave 
or  working  a  reduced  leave  .schedule  to 
commence  or  end  work  mid- way 
through  a  shift,  such  as  wluin;  a  flight 
attcmdanl  or  a  railroad  conductor  is 
.scheduled  to  work  aboard  an  airplane  or 
train,  or  a  laboratory  (mijiloyee  is  unable 
to  enti!r  or  leave  a  sealed  “clean  room” 
during  a  certain  period  of  tinu;  and  no 
(!(piivah*nt  ])osition  is  available,  the 
entire  period  that  the  employee  is  forced 
to  la;  ab.sent  is  designated  as  FMLA 
leave  and  counts  again.st  the  employee's 
FMLA  entitlement.  The  jieriod  of  the 
physical  impossibility  is  limited  to  the 
j)eriod  during  which  the  employer  is 
unable  to  |)ermit  the  emjjloyee  to  work 
j)rior  to  a  |)(;riod  of  FMLA  leave  or 
return  the  emplovee  to  the  same  or 
(;(iuivalent  position  due  to  the  physical 
impossibility  after  a  ])eriod  of  FMLA 
leave.  .See  ^  825.214. 

(b)  (Ailculdlion  of  IddVd.  (1)  When  an 
emplovet;  takes  leave  on  an  intermittent 
or  r(;duced  leave  schedule,  onlv  the 
amount  of  l(;ave  actual Iv  tak(;n  mav  b(; 
counted  toward  the  emi)loyee's  leave 
entitlement.  The  actual  workw(;ek  is  the 
basis  of  leave  entitlement.  Th(;refore.  if 
an  employee  who  would  otherwi.se 
work  40  hours  a  week  takes  off  eight 
hours,  the  em))loye(;  would  use  oue-fifth 
(Vh)  of  a  week  of  FMLA  leave.  .Similarly, 
if  a  hdl-time  employee  who  would 
otherwise  work  eight  hour  (lavs  works 
four-hour  days  under  a  reduced  leave 
schedule,  the  emj)lov(;e  would  use  oiu;- 
half  ('/:<)  w(;ek  of  FMLA  leave.  Where  an 
emj)lov(;e  works  a  part-time  sch(;dule  or 
varial)le  hours,  the  amount  of  FMLA 
l(;ave  that  an  emplov(;e  uses  is 
d(;t{;rmin(;d  on  a  pro  rata  or  proportional 
basis.  If  an  canployee  who  would 
oth(;rwise  work  30  hours  per  w(;(;k,  hut 
works  only  20  hours  a  week  under  a 
r(;duc(;d  l(;ave  schedule,  the  employee’s 
10  hours  of  l(;ave  would  constitute  one- 
third  (V:i)  of  a  w(;(;k  of  FM1..A  leave  for 
(;ach  week  tlu;  (;m])lovee  works  the 
rednced  l(;ave  schedule.  An  emplover 
may  convert  th(;s(;  fractions  to  their 
hourly  e(|uivalent  so  long  as  the 
conversion  eepiitably  refl(;cts  the 
(;mployee's  total  normallv  sch(;duled 
hours.  An  emplov(;(;  does  not  accrue 
FMI.A-])rotected  leave  at  anv  particular 
hourly  rale.  An  eligibh;  emplov(;e  is 
entitled  to  up  to  a  total  of  12  workweeks 
of  leave,  or  2(i  workw(;(;ks  in  the  case  of 
military  caregiver  l(;ave.  and  the  total 
numb(;r  of  hours  contained  in  tho.se 
workweeks  is  m;c(;s.sarily  dependent  on 


the  sp(;cific  hours  the  employ(;(;  would 
have  worked  hut  for  the  use  of  leave. 

.See  also  ^§82.5.(){)1  and  82.5.1)02,  si)(;cial 
rules  for  schools  and  {^825.802.  sp(;cial 
rules  for  airliiu;  llight  cr(;w  em])loye(;s. 

(2)  If  au  (;mployer  has  made  a 
])ermanent  or  long-t(;rm  change  in  the 
emplov(;e’s  schedule  (for  reasons  ollu;r 
than  L’MLA,  and  ])rior  to  the  notice  of 
n(;ed  for  FMl.A  leave),  the  hours  worked 
und(;r  the  n(;w  schedule  aiu;  to  In;  used 
for  making  this  calcidation. 

(8)  If  an  employ(;e’s  scluidule  varies 
from  week  to  week  to  such  an  extent 
that  an  em])loyer  is  unable  to  determine 
with  any  certainty  how  many  hours  the; 
em])loyee  would  otherwise  have;  work(;d 
(hut  for  the  taking  of  FMLA  leave),  a 
weekly  average  of  the  hours  .sch(;duled 
over  the  12  months  prior  to  the 
lH;ginning  of  the  leave  period  (including 
any  hours  for  which  the  emi)lov(;e  took 
leave  of  any  type)  would  he  used  for 
calculating  the  employ(;e’s  leave 
entitlem(;nl. 

(c)  Ovoi'timo.  If  an  employee  woidd 
normallv  lx;  r(;(]uir(;d  to  work  overtiim;. 
hut  is  uuahle  to  do  so  h(;cau.se  of  a 
l'’MLA-(iualifving  reason  that  limits  the 
employ(;e's  al)ility  to  work  overtime,  tin; 
hours  which  the  employ(;e  would  have 
he(;n  n;{iuired  to  work  may  he  counted 
against  the  employee's  FMl.A 
entill(;m(;nl.  In  such  a  case,  the 
em])loyee  is  using  intermittent  or 
r(;duced  scheduh;  l(;av(;.  For  exam])le,  if 
an  (;mploy(;e  would  normally  be 
r(;(juired  to  work  for  48  hours  in  a 
particular  w(;ek.  hut  dm;  to  a  s(;rious 
h(;alth  condition  the  employ(;e  is  uuahle 
to  work  mon;  than  40  hours  that  W(;ek, 
the  employ(;e  would  utilize  eight  hours 
of  FMLA-prot(;cted  l(;ave  out  of  the  48- 
hour  workweek,  or  one-sixth  (Vci)  of  a 
week  of  FMLA  l(;ave.  Voluntarv 
overtime  hours  that  an  employ(;e  does 
not  work  due  to  an  FMLA-(iualifying 
r(;ason  may  not  be  counted  against  the 
employee’s  P’MLA  leave  (;ntitlement. 

§  825.206  Interaction  with  the  FLSA. 

(a)  Leave  tak(;n  under  FMLA  may  lx; 
un])aid.  If  an  (;mployee  is  otherwise 
ex(;mpt  from  minimum  wage  and 
ov(;rlime  re(iuir(;ment.s  of  the  Fair  Labor 
.Standards  Act  (FLSA)  as  a  .salaried 
(;x(;cutive,  administrative,  professional, 
or  compute;!’  (;m])loy(;(;  (und(;r 
r(;gulations  issu(;d  hv  the  .Secr(;tarv,  2?) 
(iFR  ])art  541),  ])roviding  un])aid  FMLA- 
(|ualifying  h;ave  to  such  an  em])loy(;e 
will  not  cau.se  the  em])loy(;e  to  lo.s(;  the 
FLSA  exemption.  .See  29  C.FR 
541  .()()2(l))(7).  This  m(;ans  that  under 
r(;gulations  currently  in  effect,  wlu;re  an 
employ(;e  meets  the  sp(;cifi(;d  duti(;s 
test,  is  paid  on  a  salary  basis,  and  is  paid 
a  salary  of  at  h;ast  the  amount  specified 
in  the  r(;gulations,  the  (;mployer  may 


niiike  deductions  from  the  employee’s 
•salarv  for  anv  hours  taken  as 
intermittent  or  reduc(;d  FMl.A  h;av(; 
within  a  workw(;ek,  without  affecting 
tlx;  (;xempt  status  of  the  employe;!;.  Tlx; 
fact  that  an  (;mployer  ])rovides  FMl.A 
l(;av(;.  whether  j)aid  or  unpaid,  and 
maintains  records  ri;(]uired  by  this  part 
r(;g<irding  FMLA  leave,  will  not  hi; 
r(;l(;vant  to  the  di;termination  whether 
an  employi;e  is  exem])t  within  the 
nx;aning  of  29  (IFR  part  541. 

(h)  For  an  emj)loyee  ])aid  in 
accordance  with  the  fluctuating 
workwe(;k  method  of  paynx;nt  for 
ovi;rtinx;  (.see  29  (^FR  778.1 14),  the 
(;mployi;r.  during  the  pi;ri(Kl  in  which 
intermittent  or  reduc(;d  sclx;dul(;  FMLA 
l(;ave  is  .scheduled  to  he  taki;n.  may 
com])ensate  an  employ(;e  on  an  hourlv 
basis  and  pay  only  for  the  hours  the 
employee  works,  including  time  and 
oix;-half  the  employi;e’s  r(;gular  rate  for 
overtime  hours.  The  changi;  to  pavment 
on  an  hourly  basis  would  include  the 
(;ntire  period  during  which  the 
(;m])loy(;e  is  taking  intermittent  leave, 
including  w(;eks  in  which  no  l(;ave  is 
taken.  The  hourly  rate  shall  hi; 
determined  by  dividing  the  (;m])love(;’.s 
weekly  salarv  by  the  employee’s  normal 
or  average  .schedule  of  hours  worked 
during  weeks  in  which  FMLA  leave  is 
not  being  taken.  If  an  em])loyer  choo.ses 
to  follow  this  exc(;])ti()n  from  the 
fluctuating  workweek  method  of 
payment,  the  em])loyer  must  do  so 
uniformly,  with  respect  to  .ill  employees 
paid  on  a  nuctuating  workweek  basis  for 
whom  FMLA  leave  is  taken  on  an 
intermittent  or  reduced  leave  schedule 
basis.  If  an  employer  does  not  elect  to 
convert  the  em])l()yee’.s  compensation  to 
hourly  pay.  no  deduction  may  he  taken 
for  FMLA  leave  ab.sences.  Once  the  need 
for  intermittent  or  reduced  .scheduled 
leave  is  over,  the  employee  may  he 
re.stored  to  payment  on  a  fluctuating 
workweek  basis. 

(c)  This  sjjecial  exception  to  the  salary 
basis  reipiirements  of  the  FL.SA 
exemjjtion  or  nuctuating  workweek 
payment  reiiuirements  ajiplies  onlv  to 
employees  of  covered  emjjloyers  who 
are  eligible  for  FMLA  leave,  and  to  leave 
which  qualifies  as  L’Ml.A  leave.  Ilourlv 
or  other  deductions  which  are  not  in 
accordance  with  29  (iFR  part  541  or  29 
CFR  778.114  nxiy  not  he  taken,  for 
(;xam])le,  from  the  salary  of  an  (;m])loyee 
who  works  for  an  emplover  with  fewer 
than  50  emijloyees.  or  where  the 
emplovee  has  not  worked  long  enough 
to  be  eligible  for  FMLA  leave  without 
potentially  affecting  the  employee’s 
eligibility  for  exemption.  Nor  may 
deductions  which  are  not  j)ermitte(i  bv 
29  CFR  part  .541  or  29  CFR  778.114  be 
taken  from  such  an  employee’s  salary 
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tor  any  leave  wliich  does  not  (jiialify  as 
l'’MLA  leave,  for  example,  deductions 
from  an  employ(!e’s  ])ay  for  leave 
reiinired  under  .State  law  or  under  an 
emj)lov(!r’s  policv  or  practice  for  a 
reason  which  does  not  (pialify  as  I'MI.A 
leave,  e.g..  leave;  to  can;  for  a 
grandparent  or  for  a  m(;dlcal  condition 
which  do(;s  not  (pialify  as  a  .serious 
health  condition  or  serious  injurv  or 
illness;  or  for  l(;av(;  which  is  more 
generous  than  ])rovid(;d  by  FMLA. 
Employers  may  comply  with  .State  law 
or  the  em])loyer’s  own  jiolicy/practice 
under  tluise  circumstances  and  maintain 
the  employee's  eligibility  for  exemption 
or  for  the  lluctuating  workw(;ek  method 
of  pay  by  not  taking  hourly  di;dnctions 
from  the  employee’s  pay,  in  accordance 
with  FL.SA  rt;(piirements,  or  mav  take 
such  di;diictions,  treating  the  emplov(;e 
as  an  hourly  emjdoyee  and  pay  overtime 
|)r(;mium  pay  for  hours  worked  over  40 
in  a  workweek. 

§825.207  Substitution  of  paid  leave. 

(a)  Cen(;rally.  FMLA  l(;ave  is  imjiaid 
leave.  However,  under  the 
circumstances  described  in  this  .s(;ction, 
FMLA  ])ermits  an  eligible  enpilovee  to 
choose  to  substitute  accrued  paid  l(;ave 
for  FMLA  leave.  If  an  (anployee  does  not 
choose  to  substitute  accrued  paid  l(;av(;, 
the  employe;!’  may  recpiire  the  em])loy(;e 
to  snhstitute  accrn(;d  paid  leave  for 
im])aid  FMLA  leave.  The  term  substitute 
nu;ans  that  the  paid  leave  provided  hv 
the  emj)loyer,  and  accru(;d  ])ursuant  to 
(;stahlished  jiolicies  of  the  emjiloyer, 
will  rim  concurrentlv  with  the  imjiaid 
FMLA  h;ave.  Accordingly,  the  employ(;e 
r(;ceiv(;s  pay  pursuant  to  the  (;mploy(;r’s 
applicable  paid  l(;ave  jiolicy  during  the 
jieriod  of  otherwise  unpaid  FMLA  l(;ave. 
An  employee's  ability  to  substitute 
accrued  paid  leave  is  d(;termined  by  the 
terms  and  conditions  of  the  employer's 
normal  leave  jiolicy.  When  an  employee 
chooses,  or  an  em])loyer  niciuires, 
substitution  of  accrued  paid  l(;ave,  the 
(;mploy(;r  mu.st  inform  the  employ(;e 
that  the  em])lovee  must  satisfy  anv 
procedural  reijuirements  of  the  jiaid 
i(;ave  ]K)licy  only  in  connection  with  the 
r(;cei])t  of  such  ixiyment.  .See 
§  825.3()()(c).  If  an  (aujilovee  does  not 
comj)ly  with  the  additional 
r(;(iuiri;menls  in  an  emi)loyi;r’s  jiaid 
leave  jiolicv,  the  (anplovee  is  not 
entitled  to  substitute  aciaued  jiaid  leave, 
hut  the  employi;e  remains  entitli;d  to 
take  imjaiid  F'MLA  liaive.  Fimployers 
may  not  di.scriminate  again.st  em])loyi;(;s 
on  FMLA  hiave  in  the  administration  of 
their  jiaid  l(;ave  jiolicies. 

(h)  If  neither  the  emjilovee  nor  the 
(;m])loyer  elects  to  substitute  paid  leave 
for  unpaid  FMLA  leave  under  the  above 
conditions  and  circumstances,  the 


employee  will  r(;main  entith;d  to  all  the 
jiaid  leavi;  which  is  i;arned  or  accrued 
und(;r  the  terms  of  tlu;  emplover's  |)lan. 

(c)  If  an  em])loy(;e  us(;s  paid  h;ave 
und(;r  circumstanc(;s  which  do  not 
(lualifv  as  F’MLA  h;ave,  the  h;ave  will 
not  count  against  the  emiilovee’s  FMLA 
l(;ave  (;ntitlement.  For  example,  paid 
sick  l(;ave  u,si;d  fora  m(;dical  condition 
which  is  not  a  serious  luuilth  condition 
or  .serious  injurv  or  illn(;.ss  do(;s  not 
count  again.st  the  (;mi)loyei;’.s  FMLA 
leave  entitlenuait. 

(d)  Li;ave  taken  pursuant  to  a 
disability  leave  plan  would  he 
consid(;red  FMLA  leave  for  a  serious 
health  condition  and  counted  in  the 
k;ave  entitlement  permitt(;d  undi;r 
FMLA  if  it  m(;et.s  the  criteria  s(;t  forth 
above  in  §§825.112  through  825.115.  In 
such  ca.s(;.s,  the  emjiloyer  may  dcisignate 
the  l(;ave  as  FMLA  leave  and  count  the 
k;ave  again.st  the  employee’s  FMLA 
k;ave  entitlenuait.  B(;cause  leave 
juirsuant  to  a  disability  lH;nefit  plan  is 
not  un])aid,  the  provision  for 
substitution  of  the  employ(;e's  accrued 
paid  k;ave  is  inapplicable,  and  neither 
the  employi;e  nor  tlu;  emplov(;r  may 
r(;(iuire  the  substitution  of  paid  leave. 
ik)W(;ver,  employers  and  employees 
may  agr(;e,  wh(;r(;  stati;  law  permits,  to 
have  paid  k;av(;  supplenuait  the 
disability  plan  heiu;fit.s,  such  as  in  the 
ca.se  where  a  ])lan  only  provi(k;.s 
r(;placenu;nt  income  ka'  two-thirds  of  an 
employee’s  salarv. 

(e)  The  Act  ])rovi(k;.s  that  a  serious 
lu;alth  condition  mav  result  from  injurv 
to  tlu;  employiu;  on  or  off  the  job.  If  the 
employer  de.signat(;.s  the  leave  as  FMLA 
k;ave  in  accordance  with  §  825.30(){d), 
the  leave  counts  again.st  the  (;mployee's 
FMLA  leave  entitlement.  Because  the 
workers’  compensation  ah.sence  is  not 
unpaid,  the  jirovision  for  substitution  of 
tlu;  (;mplovee’s  accrued  jiaid  leave  is  not 
apjilicahle,  and  neither  the  employee 
nor  the  em])k)ver  may  rt;quire  the 
substitution  of  paid  k;ave.  lk)wi;ver. 
employers  and  em])lov(;i;.s  mav  agrei;, 
wlu;re  stale  law  permits,  to  have  paid 
k;ave  supplement  workers’ 
com])en.sation  hi;nefits,  such  as  iu  the 
case  where  workers’  com]u;n.sation  only 
provi(k;.s  r(;])lacenu;nt  income  for  two- 
thirds  of  an  employee’s  .salary.  If  the 
health  can;  provider  treating  the 
employee  for  the  workers’  compensation 
injurv  certifii;.s  tlu;  (;mpk)V(;e  is  able  to 
r(;turn  to  a  light  duly  job  hut  is  uuahk; 
to  return  to  the  same  or  (;(iuivak;nt  job, 
the  em])loyi;i;  may  decline  the 
employer’s  offer  of  a  light  duty  job.  As 

a  r(;.sult  the  (anpk)y(;e  may  lo.se  workers’ 
comiien.sation  payments,  hut  is  entitkul 
to  remain  on  unpaid  F’MLA  leave  until 
the  employ(;e’s  FMLA  k;ave  entitlement 
is  exhau.sted.  As  of  the  date  workers’ 


comjiensation  benefits  ci;a.se,  the 
substitution  provision  hi;conu;.s 
applicable  and  either  the  employi;e  may 
(;lect  or  the  employer  may  r(;()uire  the 
use  of  accrued  ])aid  leave.  .See  also 
§§825.210(0,  825.21(i(d).  825.22()(d), 
825.;U)7(a)  and  825.702(d)(1 )  and  (2) 
r(;garding  the  relationship  l)(;tw(;en 
workers’  com]u;n.sation  ah.sences  and 
FMLA  k;ave. 

(0  .S(;ction  7(o)  of  the  Fair  Lahor 
.Standards  Act  (FL.SA)  |)ermits  public 
employias  uiuk;r  pr(;.s(aihed 
circumstances  to  suhstitule 
comjiensatorv  time  off  ac(a'iu;d  at  one 
and  one-half  hours  for  (;ach  ov(;rtime 
hour  worked  in  lieu  of  jiaying  cash  to 
an  employ(;e  when  the  emidoyei;  works 
overtime  hours  as  prescribed  by  the  Act. 
This  sirction  of  the  F’L.SA  limits  the 
numh(;r  of  hours  of  com})ensatory  time 
an  employi;e  may  accumulate 
depending  upon  whether  the  emplovi;e 
works  in  fin;  protection  or  law 
enforcement  (480  hours)  or  el.sewlu;re 
for  a  public  agency  (240  hours).  In 
addition,  uiuler  the  FL.SA.  an  em])loyer 
always  has  the  right  to  cash  out  an 
em])k)y(;e’s  com|)en.satorv  time  or  to 
reipiire  the  emi)lov(;e  to  use  the  time. 
Therefore,  if  an  (;mplovee  r(;(|U(;.sts  and 
is  p(;rmitted  to  use  accru(;d 
com|)en.satory  time  to  r(;ceivi;  pay  for 
time  taken  off  for  an  FMLA  reason,  or 
if  the  emplover  ri;{pnres  such  use 
pursuant  to  the  FL.SA,  the  timi;  taken 
may  he  counted  against  the  enqiloyee’s 
FMLA  k;av(;  entitlianent. 

§825.208  [Reserved] 

§  825.209  Maintenance  of  employee 
benefits. 

(a)  During  any  FMLA  k;avi;.  an 
(;mpk)yi;r  must  maintain  the  (;m])loyee’.s 
coverage  under  any  grouj)  lu;alth  plan 
(as  defined  in  the  Internal  Revenue 
Code  of  1080  at  20  U.S.C.  5()()()(h)(l))  on 
the  same  conditions  as  coverage  would 
have  been  prox  ided  if  the  emplovee  had 
h(;en  continuously  emplov(;d  during  the 
i;ntire  leave  period.  All  em])lovers 
covered  by  F’MLA,  including  public 
agencies,  are  .suhji;ct  to  the  Act’s 
r(;(]uirements  to  maintain  hi;alth 
coverage.  The  definition  of  group  h(;alth 
plan  is  set  forth  in  §825.800.  F’or 
purposes  of  F’MLA,  the  ti;rm  group 
h(;alth  ])lan  shall  not  include  an 
insurance  program  providing  health 
coverage  undi;r  which  emplovei;s 
purchase  individual  j)olici(;.s  from 
insur(;r.s  ])rovided  that: 

(1)  No  contributions  are  made  by  the 
employer: 

(2)  Farticijiation  in  the  })rogram  is 
completely  voluntary  for  (;m])loyees; 

(3)  The  sole  functions  of  the  (anployer 
with  respcict  to  the  jirogram  are.  without 
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endorsing  the  jirograin,  to  permit  the 
insurer  to  publicize  the  program  to 
emjilovees,  to  collect  premiums  through 
payroll  (huluctious  and  to  remit  them  to 
the  insurer; 

(4)  The  employer  receiyes  no 
consideration  in  the  idrm  ol Cash  or 
otherwi.se  in  connection  with  the 
program,  other  than  reasonahle 
compensation,  excluding  any  profit,  for 
administratiye  .seryices  actually 
rendered  in  connection  with  payroll 
deduction;  and. 

(.5)  The  iiremium  charged  with  respect 
to  such  coyerage  does  not  increase  in 
the  eyent  the  emjiloyinimt  relationship 
terminates. 

(h)  The  same  group  health  plan 
Ixmefits  proyided  to  an  employeci  prior 
to  taking  f’MLA  leave  must  be 
maintained  during  the  FMLA  leave.  For 
example,  if  family  member  coverage  is 
provided  to  an  einjiloyee.  family 
member  coverage  must  he  maintained 
during  the  I’MLA  leave.  .Similarly, 
himefit  covmage  during  I’MLA  leave  for 
medical  care,  surgical  care,  hospital 
care,  dental  care,  eye  care,  mental  health 
counseling,  substance  abuse  treatment, 
Htc..  must  be  maintained  during  leave  if 
providiid  in  an  (’inplover’s  groii])  health 
plan,  including  a  supplement  to  a  group 
liealth  plan,  whether  or  not  provided 
through  a  flexible  spending  account  or 
other  com])onent  of  a  cafeteria  plan. 

(c)  If  an  em])loyer  provides  a  new 
health  j)lan  or  biiiiefits  or  changes  health 
iMMiehts  or  ])lans  while  an  employee  is 
on  FMl.A  leavi!.  the  einjilovee  is  entitled 
to  the  new  or  changed  plan/benefits  to 
the  same  extent  as  if  the  mujilovee  weni 
not  on  leave.  For  examph;.  if  an 
emj)loyer  changes  a  group  health  plan 
so  that  dental  care  becomes  covered 
under  the  plan,  an  employee  on  FMLA 
leave  mn.st  be  given  the  same 
opjjortunity  as  other  employees  to 
receive  (or  obtain)  the  dental  care 
coverage.  Any  other  plan  changes  (e.g., 
in  coverage,  premimns.  deductibles. 
etc.)  which  apply  to  all  emjiloyees  of  the 
workforce  would  akso  apply  to  an 
employee  on  FMLA  leave. 

(d)  Notice  of  any  oj)j)ortnnitv  to 
change  plans  or  benefits  must  akso  be 
giv(;n  to  an  (unjiloyee  on  FMLA  leave. 

If  the  grou|)  healtli  plan  |)(‘rmits  an 
employee  to  change  from  single  to 
family  coverage  upon  the  birth  of  a 
child  or  otherwi.se  add  new  family 
memhiirs.  such  a  change  in  henehts 
must  he  made  available  while  an 
emjiloyee  is  on  FMLA  leave.  If  tlie 
enijiloyee  nupiests  the  changed  coverage 
it  must  b(i  provided  hv  the  einjilover. 

(e)  An  employee  may  choose  not  to 
retain  group  health  plan  coverage 
during  FMLA  leave.  However,  when  an 
employee  riitnrns  from  leave,  the 


employee  is  entitled  to  he  reinstated  on 
the  same  terms  as  ])rior  to  taking  the 
leavi!.  including  family  or  dependent 
coverages,  without  any  (pialilving 
])eriod.  |)hvsical  examination,  exclusion 
of  pr(!-existing  conditions,  etc.  See 
§825.21 2(c). 

(f)  Fxce|)t  as  reipiired  by  the 
C.on.solidated  Omnibus  Budget 
Reconciliation  Act  of  lt)8()  ((X)BRA) 
and  for  key  em])loyei!S  (as  discns.siid 
below),  an  employer’s  obligation  to 
maintain  health  heindits  during  leave 
(and  to  restore  the  emj)loy(;e  to  the  sami! 
or  iHiuivahmt  emiiloyment)  under  FMLA 
ceases  if  and  when  the  em|)loyment 
relationship  would  have  terminated  if 
the  employee  had  not  taken  FMLA  leave 
(e.g..  if  the  emiiloyee’s  position  is 
eliminated  as  part  of  a 
nondiscriminatory  nKluction  in  force 
and  the  employee  would  not  have  beim 
transferriul  to  another  iiosition);  an 
emjiloyee  informs  the  employer  of  his  or 
her  intent  not  to  return  from  leave 
(including  befoni  starting  the  leave  if  the 
emj)loyer  is  so  informed  before  the  leave 
starts);  or  the  em])loyee  fails  to  return 
from  leave  or  continues  on  l(;ave  after 
exhausting  his  or  her  FMLA  leavi; 
entitlement  in  the  12-month  |)eriod. 

(g)  If  a  key  employee  (.see  §825.218) 
does  not  r(;tnrn  from  leave  when 
notified  by  the  employer  that  substantial 
or  grievous  economic  injurv  will  result 
from  his  or  her  reinstatement,  the 
employe(;’.s  entitlement  to  group  health 
plan  benefits  continues  unless  and  until 
the  employee  advises  the  employer  that 
the  employee  does  not  desire  restoration 
to  employment  at  tin;  end  of  the  leave 
period,  or  the  FMLA  leave  entitlement 
is  exhausted,  or  reinstatement  is 
actually  denied. 

(h)  An  employee's  entitlement  to 
benefits  other  than  group  health  benefits 
during  a  ])(;riod  of  FMLA  leave  (e.g.. 
holiday  pay)  is  to  be  determined  by  the 
employer’s  established  policy  for 
])roviding  such  benefits  when  the 
emjiloyee  is  on  other  forms  of  leave 
(paid  or  unpaid,  as  a|)|)ropriate). 

§  825.21 0  Employee  payment  of  group 
health  benefit  premiums. 

(a)  Group  health  plan  benefits  must  be 
maintain(;d  on  the  same  basis  as 
coverage  would  havi;  b(;en  ])rovided  if 
the  employee  had  been  continuously 
emi)loyed  during  the  FMLA  leave 
jieriod.  Therefore,  any  shari;  of  group 
liealth  |)lan  premiums  which  had  been 
paid  hv  the  em])loyee  prior  to  FMLA 
leave  must  continue  to  be  paid  bv  the 
em|)loyee  during  the  FMLA  leave 
period.  If  premiums  are  rai.sed  or 
lowered,  the  employee  would  be 
reipiired  to  jiay  the  new  jireminm  rates. 
Maintenance  of  health  insurance 


policies  whic.h  are  not  a  jiart  of  the 
employer’s  group  health  plan,  as 
described  in  §  825.2()t)(a).  are  the  .sole 
responsibility  of  the  employee.  The 
eni])loyee  and  the  insurer  should  make 
nece.ssary  arrangements  for  payment  of 
jiremiums  during  periods  of  uniiaid 
FMLA  l.;ave. 

(b)  If  the  FMLA  leave  is  substituted 
paid  leave,  the  enpiloyee’s  share  of 
])reniiums  must  he  paid  bv  the  method 
normally  used  during  any  ])aid  leave, 
])resunial)ly  as  a  payroll  deduction. 

(c)  If  FMLA  leave  is  unpaid,  the 
employer  has  a  number  of  options  for 
obtaining  payment  from  the  em])loyee. 
The  eni])loyer  may  require  that  payment 
be  made  to  the  employer  or  to  the 
insurance  carrier,  hut  no  additional 
charge  may  be  added  to  the  employee’s 
premium  payment  for  administrative 
expenses.  The  employer  may  require 
emjilovees  to  jiay  their  share  of 
premium  ])ayments  in  any  of  the 
following  ways: 

(1)  Favment  would  he  due  at  the  same 
time  as  it  would  be  made  if  by  jiayroll 
deduction; 

(2)  Fayment  would  he  due  on  the 
same  schedule  as  payments  are  made 
under  ('X)BRA; 

(3)  Bavment  would  be  prejiaid 
])ursuant  to  a  cafeteria  ])lan  at  the 
enqiloyee’s  option; 

(4)  The  enqiloyer’s  existing  rules  for 
payment  by  enqiloyees  on  leave  without 
jiay  would  be  followed,  provided  that 
such  rules  do  not  require  jirepayment 
[i.e.,  ])rior  to  the  commencement  of  the 
leave)  of  the  jiremiums  that  will  become 
due  during  a  jieriod  of  imjiaid  FMLA 
leave  or  jiayment  of  higher  jiremiums 
than  if  the  emjiloyee  had  continued  to 
work  instead  of  taking  leave;  or, 

(5)  Another  sy.stem  voluntarily  agreed 
to  between  the  emjiloyer  and  the 
emjiloyee,  which  may  include 
jirejiayment  of  jiremiums  (e.g.,  through 
increa.sed  jiayroll  deductions  when  the 
need  for  the  FMLA  leave  is  foreseeable). 

(d)  The  emjiloyer  must  jirovide  the 
emjiloyee  with  advance  written  notice 
of  the  terms  and  conditions  under 
which  these  jiavments  must  he  made. 
See  §  825.3()()(c'). 

(e)  An  emjiloyer  may  not  require  more 
of  an  emjiloyee  using  imjiaid  FMLA 
leave  tlian  the  emjiloyer  requires  of 
other  emjiloyees  on  leave  without  jiay. 

(f)  An  emjiloyee  who  is  receiving 
Jiavments  as  a  result  of  a  workers’ 
comjiensation  injury  must  make 
arrangements  with  the  emjiloyer  for 
jiayment  of  griinji  health  jilan  benefits 
when  .simultaneously  taking  FMLA 
leave.  See  §  825.2()7(e). 
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§  825.21 1  Maintenance  of  benefits  under 
multi-employer  health  plans. 

(a)  A  multi-einphn'or  liealtli  ])lan  is  a 
plan  to  which  more  than  one  em])loyer 
is  nujiiired  to  contrihute,  and  which  is 
maintained  pursuant  to  one  or  mon; 
collective  hargaining  agreements 
h(!tween  em])loyee  organi/,ation(s)  and 
the  employers. 

(h)  An  employer  under  a  mnlti- 
employer  j)lan  must  continue  to  make 
contrihutions  on  behalf  of  an  emplovee 
using  FMLA  leave  as  though  the 
employee  had  hcurn  continuously 
employed,  unless  the  i)lan  contains  an 
exj)licit  FMLA  provision  for 
maintaining  coverage  such  as  through 
])ooled  contrihutions  hy  all  emjjlovers 
party  to  the  plan. 

(c)  During  the  duration  of  an 
employee’s  FMLA  leave,  covenage  hy 
the  group  health  jilan,  and  benefits 
])rovided  jjursuant  to  the  plan,  must  he 
maintained  at  tlu;  level  of  coverage  and 
benefits  which  w(!re  ap])licahle  to  the 
employee  at  the  tinu;  FMLA  leave 
commenced. 

(d)  An  em])loyee  using  FMLA  h;ave 
cannot  he  recinired  to  u.se  hanked  hours 
or  pay  a  greater  |)reminm  than  the 
em])lovee  would  have  been  retinired  to 
])ay  if  the  em])lovee  had  been 
continnonsly  emploved. 

(e)  As  provided  in  ^82.5.209(1)  of  this 
part,  gronj)  health  j)lan  coverage  most 
1)(!  maintained  for  an  emplovee  on 
l'’MLA  leave  until: 

(1)  The  employee’s  FMLA  leave 
entitlement  is  exhausted; 

(2)  The  employer  can  show  that  the 
em])loyee  would  have  been  laid  off  and 
the  employment  relationship 
terminated:  or, 

(3)  The  employee  provides 
ime(|nivocal  notice  of  intent  not  to 
return  to  work. 

§825.212  Employee  failure  to  pay  health 
plan  premium  payments. 

(a)(1)  In  the  absence  of  an  established 
employer  policy  ])roviding  a  longer 
grace  ])eriod,  an  employer’s  obligations 
to  maintain  health  insurance  coverage 
cea.se  under  FMLA  if  an  em]jlovee’s 
premium  ])ayment  is  more  than  30  days 
late.  In  order  to  droj)  the  coverage  for  an 
(anployee  whose;  ])reminm  pavment  is 
late,  the  em])lover  must  provide  written 
notice  to  the  emj)loyee  that  the  payment 
has  not  been  received.  Such  notice  most 
he  mailed  to  the  em])lovee  at  least  1.5 
days  before  coverage  is  to  cease, 
advising  that  coverage  will  he  dropj)ed 
on  a  specifi(;d  date  at  least  15  days  after 
the  date  of  the  letter  unless  the  payment 
has  been  received  hy  that  date.  If  the 
employer  has  established  policies 
regarding  other  forms  of  nnjiaid  leave 
that  provide  for  the  em])loyer  to  cease 


coverage  retroactively  to  the  date  the 
nn])ai(l  ])reminm  payment  was  due,  the 
employer  may  drop  the  emplovee  from 
coverage  r{;troactively  in  accordance 
with  that  ])olicy,  ])rovided  the  15-dav 
notice;  was  giv(;n.  In  the  absence  of  such 
a  policy,  c.overage  for  the  em])loyee  may 
he  terminat(;d  at  the;  end  of  the  3()-day 
grace  period,  where  the  reeinired  15-dav 
notice;  has  he;e;n  ])re)viele;ei. 

(2)  An  e;m])le)yer  has  ne;  e)hligatie)n 
re;gareiing  the;  maintenane:e  e)f  a  he;alth 
insurane:e;  pe)lie;y  whie:h  is  ne)t  a  grenip 
health  ohm.  §  825.2()n(a). 

(3)  All  other  eihligations  e)f  an 
employer  nnek;r  FMLA  wendel  cemtinne; 
for  t;xam])le.  the;  einjileiyer  cejiitinnes  to 
have  an  eihligatiem  to  reinstate  an 
emiilejyee  npein  re;turn  frenn  leieive. 

(h)  The;  empleiyer  may  ree:over  the 
employee’s  share  of  any  ])remium 
])ayme;nts  misseel  hy  the  empleiyee  for 
any  FMLA  leave  perieiel  ehiring  which 
the  employeir  maintains  he;alth  e;e)verage; 
hy  paying  the  employe;e;’.s  share;  afte;r  the 
preanium  payment  is  misseel. 

(e:)  If  e:e)ve;rage;  lapses  hee:anse;  an 
empleiyee  has  ne)t  maele;  re;e]nireel 
preanium  payments,  njiem  the 
e;m|)le)yee;’s  re;turn  from  FMLA  le;ave  the; 
e;m|)le)ver  must  still  resteire;  the; 
e;m])le)ye;e  to  e:e)ve;rage/he;ne;fits 
e;e]nivale;nt  te;  thei.se;  the  em|)le)ye;e;  weinlel 
have;  hael  if  le;ave;  hael  neit  he;e;n  taken 
anel  the;  preanium  payment(s)  hael  neit 
hee;n  misse;el,  ine:lneling  familv  eir 
elepenelent  e:e)verage.  .See 
§  825.21 5(el)(l  )-(5).  In  sne:h  e;ase;,  an 
emjjloyeie  may  neit  he;  re;einire;el  to  me;e;t 
any  e|ualifie:ation  re;ejuirements  impei.seel 
hy  the  plan,  ine:lneling  any  ne;w 
preexisting  e:e)nelitie)n  waiting  pe;rioel,  to 
wait  feir  an  e)]K;n  se;ason,  or  to  ])ass  a 
meelical  e;xamination  tej  eihtain 
reinstatement  of  e;e)ve;rage.  If  an 
emplewer  terminate;s  an  em])le)ve;e’s 
insurane;e  in  ae:ce)relance;  with  this 
se;e:tie)n  and  fails  te)  restore;  the 
employee’s  lu;alth  insnrane:e  as  reiejnireel 
hy  this  see:tie)n  upon  the  e;mployee’s 
re;turn,  the  emjiloyer  may  he  liable  for 
he;ne;fits  le)st  hy  reasem  eif  the  violation, 
for  either  ae:tnal  monetary  leisseis 
su.staineel  as  a  eiire;e:t  re;snlt  eif  the 
vieilatiem,  anel  feir  ajijireipriate  eeinitahle 
relief  taileireel  tei  the;  harm  snffeireel. 

§  825.21 3  Emptoyer  recovery  of  benefit 
costs. 

(a)  In  aelelitiem  tei  the  e:ire:nmstane:e;s 
elise:nsse;el  in  §825.21 2(h),  an  eanjileiver 
mav  re;e;e)ver  its  share  eif  heialth  jilan 
])re;minms  einring  a  perieiel  eif  nnjiaiel 
FMl.A  leiave  frenn  an  e;mpleiye;e  if  the 
emjileiyee  fails  tei  reitnrn  tei  weirk  after 
the;  empleive;e’s  FMLA  leiave  entitlement 
has  been  e;xhauste;el  or  expireis,  unless 
the  re;asein  the;  empleiyeie  eleies  not  return 
is  elne  to: 


(1)  The  continuation,  re;e;nrre;ne:e;,  or 
einset  eif  eithe;r  a  serieins  heialth 
e:einelitiein  eif  the  emjiloyeie  or  the 
empleiveie’s  family  memlier,  eir  a  serieins 
injury  eir  illness  eif  a  e:eivere;el 
.servie:e;memhe;r.  whie:h  wendel  eitherwise; 
eintitle  the  eanpleiyeie  to  leiave  nneleir 

I’M  LA:  eir 

(2)  Otheir  e:ire;nmstane:e;s  heyeinel  the 
emjileiveie’s  e:eintreil.  Examples  eif  either 
e;ire;mnstane:e;s  heiyeinel  the;  empleiveie’s 
e:eintreil  are;  nee;essarily  hreiael.  Tlieiy 
ine:lnele;  sne;h  sitnatieins  as  where;  a 
parent  e:heiei.se;s  to  stay  heime  with  a 
newheirn  e;hilel  who  has  a  .serious  heialth 
e:einelitiem;  an  empleivee’s  speinsei  is 
nnex|)tictedly  transferreel  tei  a  jeili 
loe:atiein  more  than  75  mileis  frenn  the 
eanpleiveie’s  weirksite:  a  relative  eir 
ineliviehial  either  than  a  c:eivereel  family 
memher  has  a  seirieins  health  e:onelition 
anel  the;  eanpleiyeie  is  neeieled  to  jireivielei 
e:are;:  the;  empleivee  is  laiel  eiff  while  on 
leave:  or,  the  empleivee;  is  a  key 
emjiloyeie  whei  elee:iele;s  not  tei  reitnrn  tei 
work  ujiein  being  neitifieel  eif  the; 
eanjiloveir’s  intentiein  to  eleny  reisteiration 
heeian.se  eif  snhstantial  anel  grieveius 
e;e:einennie:  injury  to  the  einjileiyer’s 
eijieratieins  anel  is  neit  reinstateiel  hy  the 
emploveir.  Other  e:ire:nm.stane:es  heiyeinel 
the;  emjileiyee’s  e:eintreil  weinlel  neit 
ine:hiele;  a  sitnatiein  where;  an  eanjileiyeie 
eleisireis  tei  reanain  with  a  jiarent  in  a 
elistant  e:ity  even  theingh  the;  jiareait  nei 
leingeir  reiejnireis  the  eanjileiyeie’s  e:are;.  or 

a  jiareint  e:heiei.se;s  neit  to  reitnrn  tei  weirk 
tei  stav  henne;  with  a  well,  newheirn 
e:hilel. 

(3)  When  an  emjileiveie;  fails  tei  reitnrn 
tei  weirk  liee:ansei  of  the  e:eintinnatiein. 
ree:urre;ne:e.  eir  ein.seit  eif  either  a  seirieins 
heialth  e:einelitiein  of  the  emjileiyee  or 
eanjiloyeie’s  family  memher,  eir  a  serious 
injury  eir  illneiss  of  a  covereiel 
.servicememher,  thereihy  jiree:lneling  the; 
emjileiyer  from  re;e:eivering  its  (share  of) 
health  heneifit  preanium  jiayments  maele 
on  the  emjileiyee’s  behalf  ehiring  a 
jierieiel  of  unjiaid  FMLA  leave,  the; 
emjiloyeir  may  reejuire  medie:al 
e:eirtifie;atiein  of  the  emjiloyeie’s  eir  the; 
familv  memher’s  serieins  heialth 
e.einelitiem  or  the  e:eivere;el 
.servie:e;meantieir’s  serieins  injnrv  eir 
illness.  .Sne:h  e:e;rtifie:ation  is  neit 
reejuireiel  nnlei.ss  reiejuesteiel  hy  the; 
emjileiyeir.  The  e:eist  eif  the  e:ertifie:atiein 
shall  he;  lieirne  hv  the;  eanjileivee.  anel  the 
eanjileiyeie  is  neit  entitleei  tei  he  jiaiel  feir 
the  time  eir  travel  e:eists  sjient  in 
ae:ejniring  the  e:ertifie:atiein.  The; 
eanjileiyeie  is  reejnireel  to  jireiviele;  nu;elie:al 
e:e;rtifie:atiein  in  a  timely  manner  whie;h, 
for  jinrjioseis  of  this  .seie:tiein,  is  within  30 
elays  frenn  the  elate  of  the  emjileiyer’s 
reiejneist.  For  jiurjieiseis  of  meelie:al 
e:ertirie:atiein,  the  emjileiyee  may  use  the 
eijitional  DOL  feirins  eleveleipeiel  for  these 
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jnirpo.ses.  See  §§  825.30()(1)).  82.5.31  (){(;)- 
(d).  If  the  employer  recpiests  medical 
certification  and  the  employee  does  not 
|)rovide  such  certification  in  a  timely 
mann(!r  (within  30  days),  or  the  rea.son 
for  not  returning  to  work  do(!S  not  meet 
the  test  of  other  circumstances  heyond 
the  employee’s  control,  the  em])loyer 
may  mcover  100  percent  of  the  lujalth 
iMiiiefit  premiums  it  j)aid  during  the 
jMiriod  of  unpaid  FMLA  leave. 

(h)  Under  some  circumstances  an 
employer  may  elect  to  maintain  other 
iMMiefits.  e.g..  life  insurance,  disability 
insurance,  e/c..  by  ])aying  the 
employee’s  (share  of)  premiums  during 
p(!riods  of  unpaid  FMLA  leave.  For 
example,  to  ensure  the  emj)lover  can 
meet  its  resj)onsihilities  to  jirovide 
e(|uivalent  henefits  to  the  einjilovee 
nj)on  return  from  unpaid  FMLA  leave, 
it  may  he  necessary  that  premiums  he 
|)aid  continuouslv  to  avoid  a  laj).se  of 
coverage.  If  the  emi)loyer  elects  to 
maintain  such  benefits  during  the  leave, 
at  the  conclusion  of  hxive.  tlie  emplover 
is  entitled  to  recover  only  tlie  costs 
incurred  for  |)aying  the;  emj)loyee’s 
sliare  of  any  premiums  whether  or  not 
the  emj)loyee  returns  to  work. 

(c)  An  employee  wlio  returns  to  work 
for  at  h;ast  30  calendar  days  is 
considered  to  havi*  niturned  to  work.  An 
employee  wlio  transfers  directly  from 
taking  FMLA  leave  to  retirement,  or 
who  retires  during  the  first  30  days  after 
the  employee  returns  to  work,  is 
deemed  to  have  returned  to  work. 

(d)  When  an  em|)loyee  elects  or  an 
employer  re(]uires  paid  leave  to  be 
suhstitutiul  for  FMLA  leave,  the 
emplover  may  not  recover  its  (share  of) 
health  insurance  or  other  non-health 
henefit  premiums  for  anv  period  of 
FMLA  leave  covered  by  paid  leave. 
Because  paid  leave  provided  under  a 
plan  covering  temporarv  disabilities 
(including  workers’  comjiensation)  is 
not  unpaid,  recovery  of  health  insurance 
liremiums  does  not  ajiply  to  such  paid 
leave. 

(e)  The  amount  that  self-insured 
employers  may  recover  is  limited  to 
only  the  employer’s  share  of  allowable 
jiremiums  as  woidd  he  calculated  uuder 
(iOBRA.  excluding  the  two  jiercent  fee 
for  administrative  costs. 

(1)  When  an  emjilovee  fails  to  return 
to  work,  any  health  and  non-health 
Ixmefit  premiums  which  this  section  of 
the  regulations  permits  an  emiilover  to 
ret;o\'er  are  a  delit  owed  liv  the  non¬ 
returning  emjilovee  to  the  enijilover. 

Th(!  exi.stence  of  this  debt  cau.sed  by  the 
emjiloyee’s  failure  to  return  to  work 
does  not  alter  the  emjilover’s 
resjionsihilities  for  health  benefit 
coverage  and,  under  a  self-insurance 
jilan,  jiayment  of  claims  incurred  during 


the  jieriod  of  FMLA  leave.  To  the  extent 
recovery  is  allowed,  the  emjiloyer  may 
recover  the  costs  through  deduction 
from  any  sums  due  to  the  emjilovee 
(e.g..  unjiaid  wages,  vacation  jiay,  jirofit 
sharing,  ate.),  jirovided  such  deductions 
do  not  otherwi.se  violate  ajijilicable 
Federal  or  State  wage  jiaymmit  or  other 
laws.  Alternatively,  the  emjilover  mav 
initiate  legal  action  again.st  the 
emjilovee  to  recover  such  costs. 

§  825.21 4  Employee  right  to  reinstatement. 

Ganaral  rule.  On  return  from  FMLA 
leave,  an  emjiloyee  is  entitled  to  he 
returned  to  the  same  jiosition  the 
emjilovee  held  when  leave  commenced, 
or  to  an  eijuivalent  jiosition  with 
ecjuivalent  benefits,  jiay,  and  other 
terms  and  conditions  of  emjiloyment. 

An  emjilovee  is  entitled  to  such 
reinstatement  even  if  the  emjilovee  has 
been  rejilaced  or  his  or  her  jiosition  has 
been  restructured  to  accommodate  the 
emjiloyee’s  ab.sence.  See  also 
S  825.1  ()(i(e)  for  the  obligations  of  joint 
emjiloyers. 

§825.215  Equivalent  position. 

(a)  Equivalent  position.  An  ecjuivalent 
Jiosition  is  one  that  is  virtually  identical 
to  the  emjiloyee’s  former  jiosition  in 
terms  of  jiay,  benefits  and  working 
conditions,  including  jirivileges, 
jienjuisites  and  status.  It  must  involve 
the  same  or  substantially  similar  duties 
and  resjionsihilities,  which  must  entail 
suhstantially  eijuivalent  skill,  effort, 
resjionsiliilitv,  and  authoritv. 

(Ii)  (ionditions  to  qualify.  If  an 
emjilovee  is  no  longer  (jualified  for  the 
Jiosition  because  of  the  emjilovee’s 
inability  to  attend  a  necessary  course, 
renew  a  license,  fly  a  minimum  number 
of  hours,  etc.,  as  a  result  of  the  leave,  the 
emjilovee  shall  he  given  a  reasonable 
ojijiortunity  to  fulfill  those  conditions 
ujion  niturn  to  work. 

(c)  Equivalent  pay.  (1)  An  emjilovee  is 
entitled  to  any  uncomlitional  jiay 
increases  which  may  have  occurred 
during  the  FMLA  leave  jieriod,  such  as 
cost  of  living  increases.  Pay  increases 
conditioned  ujion  senioritv,  length  of 
service,  or  work  jierformed  must  he 
granted  in  accordance  with  the 
emjiloyer’s  jiolicy  or  jiractice  with 
resjiect  to  other  emjiloyees  on  an 
ecjuivalent  leave  status  for  a  reason  that 
does  not  (jualify  as  FMLA  leave.  An 
employee  is  entitled  to  he  restored  to  a 
Jiosition  with  the  .same  or  (ujuivalent 
Jiay  Jiremiums,  such  as  a  shift 
differential.  If  an  emjilovee  dejiarted 
from  a  jiosition  averaging  ten  hours  of 
overtime  (and  corresjionding  overtime 
Jiay)  each  week,  an  emjilovee  is 
ordinarily  entitled  to  such  a  jiosition  on 
return  from  FMLA  leave. 


(2)  Lcjuivalent  jiay  includes  any  bonus 
or  Jiayment.  whether  it  is  discretionary 
or  non-di.scretionary,  made  to 
emjiloyees  consistent  with  the 
jirovisions  of  jiaragrajih  (c)(1)  of  this 
.section.  However,  if  a  bonus  or  other 
Jiayment  is  based  on  the  achievement  of 
a  sjiecified  goal  such  as  hours  worked, 
jiroducts  sold  or  jierfec;t  attendance,  and 
the  emjilovee  has  not  met  the  goal  due 
to  FMLA  leave,  then  the  jiayment  may 
be  denied,  unless  otherwise  jiaid  to 
emjiloyees  on  an  ecjuivalent  leave  status 
for  a  reason  that  does  not  (jualify  as 
f’MLA  leave.  Forexamjile,  if  an 
emjilovee  who  used  jiaid  vacation  leave 
fora  non-FMLA  jiurjio.se  would  receive 
the  Jiayment,  then  the  emjilovee  who 
used  Jiaid  vacation  leave  for  an  FMLA- 
jirotected  jiurjio.se  also  must  receive  the 
Jiayment. 

(d)  Equivalent  henefits.  Benefits 
include  all  benefits  jirovided  or  made 
available  to  emjiloyees  by  an  emjiloyer, 
including  grouji  life  insurance,  health 
insurance,  disability  insurance,  sick 
leave,  annual  leave,  educational 
benefits,  and  jiensions.  regardle.ss  of 
whether  such  benefits  are  jirovided  by 
a  Jiractice  or  written  jiolicv  of  an 
emjiloyer  through  an  emjilovee  benefit 
Jilan  as  defined  in  Section  3(3)  of  the 
lunjilovee  Rtitiriiinent  Income  Securitv 
Act  of  1874.  25)  U.S.C.  1002(3). 

(1)  At  the  end  of  an  emjiloyee’s  FMLA 
leave,  benefits  must  Ik;  resumed  in  the 
.same  manner  and  at  the  .same  levels  as 
Jirovided  when  the  leave  began,  and 
subject  to  any  changes  in  benefit  levels 
that  may  have  taken  jilace  during  the 
Jieriod  of  FMLA  leave  affecting  the 
entire  workforce,  unless  otherwise 
elected  by  the  emjilovee.  Ujion  return 
from  FMLA  leave,  an  emjilovee  cannot 
hi!  reijuired  to  reijualify  for  any  henefits 
the  emjiloyee  enjoyiid  biifore  FMLA 
l(!ave  began  (including  family  or 
dejiendent  coveragijs).  For  ijxamjile,  if 
an  emjiloyee  was  covered  by  a  life 
insurance  jiolicy  before  taking  leave  but 
is  not  covered  or  coverage  lajises  during 
the  Jieriod  of  unjiaid  FMLA  leave,  the 
emjiloyee  cannot  he  nujuired  to  meet 
any  (jualifications,  such  as  taking  a 
jihvsical  examination,  in  order  to 
reijualify  for  life  insurance  ujion  return 
from  leave.  Accordingly,  some 
emjiloyers  may  find  it  necessary  to 
modify  life  insurance  and  other  benefits 
jirograms  in  order  to  re.store  emjiloyees 
to  equivalent  henefits  ujion  return  from 
FMLy\  leave,  make  arrangements  for 
continued  payment  of  costs  to  maintain 
such  benefits  during  unjiaid  I’MLA 
leave,  or  jiay  these  costs  subject  to 
recovery  from  the  emjiloyee  on  return 
from  leave.  .See  §  825.21 3(li). 

(2)  An  emjiloyee  may,  but  is  not 
entitled  to,  accrue  any  additional 
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iMMiefits  or  seniority  during  unpaid 
I-'MLA  leave.  Benefits  accrued  at  the 
time  leave  began,  however,  (e.g.,  paid 
vacation,  sick  or  ])ersonal  leave  to  the 
ext(!ut  not  substituted  for  FMLA  hxive) 
must  h(!  available  to  an  employee  u])on 
return  from  leave. 

(3)  If.  while  on  uu|)aid  FMLA  leave, 
an  employee  desires  to  continue  life 
insurance,  disability  insurance,  or  other 
ty])es  of  benefits  for  which  he  or  she 
ty])ically  pays,  the  em])loyer  is  retiuired 
to  follow  established  policies  or 
practices  for  continuing  such  benefits 
for  other  instances  of  leave  without  pay. 

If  the  employer  has  no  established 
])olicy,  the  employee  and  the  employer 
are  encouraged  to  agree  ujjon 
arrangeuKiuts  before  FMLA  leave  begins. 

(4)  With  resj^ect  to  pension  and  other 
retirement  plans,  any  period  of  unjjaid 
I*’M1,A  leave  shall  not  he  treated  as  or 
counted  toward  a  break  in  servii;e  for 
purposes  of  vesting  and  eligibility  to 
participate.  Also,  if  the  j)lan  requires  an 
employee  to  he  employed  on  a  specific 
date  in  order  to  he  credited  with  a  year 
of  service  for  vesting,  contributions  or 
participation  purposes,  an  em])lovee  on 
unpaid  FMLA  leav(!  on  that  date  shall 
he  deeiiKMl  to  have  been  (;m])loyed  on 
that  date.  However,  unpaid  FMLA  hiave 
])eriods  need  not  he  treated  as  credited 
service  for  pur])o.ses  of  benefit  accrual, 
vesting  and  eligibility  to  participate. 

(5)  Employees  on  nnj)aid  FMLA  leave 
are  to  h(!  treated  as  if  they  continued  to 
work  for  ])ur])o.ses  of  changes  to  benefit 
plans.  They  are  entithul  to  changes  in 
iMMiefits  ])lans,  excejit  those  which  may 
h(!  dependent  upon  seniority  or  accrual 
during  the  leave  period,  immediately 
U])on  return  from  leave  or  to  the  same 
extent  they  wonld  have  qualified  if  no 
leave  had  been  taken.  For  example,  if 
the  benefit  ])lan  is  predicated  on  a  pre- 
established  number  of  hours  worked 
each  year  and  the  employee  does  not 
have  sufficient  hours  as  a  result  of 
taking  unjiaid  FMLA  leave,  the  benefit 
is  lost.  (In  this  regard,  §825.209 
addresses  health  benefits.) 

((;)  Ecjiiivdlent  tdims  and  conditions  of 
cinployincnt.  An  ecpiivalent  ])osition 
must  have  substantially  similar  duties, 
conditions,  responsibilities,  privileges 
and  status  as  the  emplovee’s  original 
|)osition. 

(1)  'File  employee  must  be  reinstated 
to  the  same  or  a  geographically 
j)roximate  worksite  [i.c.,  one  that  does 
not  involve  a  significant  incaease  in 
commuting  time  or  distance)  from 
where  the  employee  had  previously 
been  employed.  If  the  emjdoyee’s 
original  worksite  has  h(!en  closed,  the 
employee  is  entitled  to  the  same  rights 
as  if  the  employee  had  not  been  on  leave 
when  the  worksite  closed.  I'^or  examjjle. 


if  an  employer  transfers  all  employees 
from  a  clo.sed  worksite  to  a  mnv 
worksit(!  in  a  different  city,  the 
employee  on  leav(;  is  also  entitled  to 
transfer  under  the  same  conditions  as  if 
he  or  she  had  continued  to  he 
(Muployed. 

(2)  The  employee  is  ordinarily 
entitled  to  return  to  the  .same  shift  or  the 
same  or  an  ecpiivalent  work  schedule. 

(3)  'Fhe  enqiloyee  mu.st  have  the  same 
or  an  ecpiivalent  opportnnitv  for 
bonuses,  profit-.sharing,  and  other 
similar  discretionary  and  non- 
discaot ionary  jjayments. 

(4)  F’MLA  does  not  prohibit  an 
enqilcjyer  from  ac:c;ommoclating  an 
employee’s  recpiest  to  he  restcjred  to  a 
different  shift,  .scdiedule,  or  jiosition 
whic:h  better  suits  the  employee’s 
personal  needs  on  return  from  leave,  or 
to  offer  a  promotion  to  a  hettccr  ]Josition. 
However,  an  employee  c:annot  be 
induced  by  the  employer  to  ac;ce])t  a 
different  jjosition  against  the  emjjlovee’s 
wishes. 

(0  Do  minimis  exception.  The 
rcupiirement  that  an  employee  he 
restored  to  the  .same  or  ecpiivalent  job 
with  the  .same  or  ecpiivalent  pay, 
benefits,  and  terms  and  cionditions  of 
emjiloyment  does  not  extend  to  cle 
minimis,  intangible,  or  nnmeasurable 
as])ec:t.s  of  the  job. 

§825.216  Limitations  on  an  employee’s 
right  to  reinstatement. 

(a)  An  employee  has  no  greater  right 
to  reinstatement  or  to  other  benefits  and 
cionditions  of  employment  than  if  the 
employee  had  been  cxmtinnously 
em])loyecl  during  the  FMI.A  leave 
lieriod.  An  employer  must  he  able  to 
show  that  an  em|)lovee  would  not 
otherwise  have  been  employed  at  the 
time  reinstatement  is  recpiested  in  order 
to  deny  restoration  to  employment.  For 
example: 

(1)  If  an  emjdoyee  is  laid  off  during 
the  canirse  of  taking  FMLA  leave  and 
emjiloyment  is  terminated,  the 
employer’s  resjionsihility  to  c:c)ntinue 
F’MLA  leave,  maintain  groiij)  health 
jilan  benefits  and  restore  the  emjilovee 
c;cia.se  at  the  time  the  ciinployee  is  laid 
off,  ])rc)vided  the  emplover  has  no 
c:c)ntinning  obligations  under  a 
c:ollec:tive  bargaining  agreement  or 
otherwise.  An  employcir  would  have  the 
burden  of  jiroving  that  an  enqilovee 
would  have  been  laid  off  during  the 
FMLA  leave  jieriod  and.  therefore, 
would  not  he  entitled  to  restoration. 
Re.storation  to  a  job  slated  for  lay-off 
when  the  employee’s  original  jiosition  is 
not  would  not  mecit  the  recpiirements  of 
an  equivalent  nosition. 

(2)  If  a  shift  nas  been  eliminated,  or 
overtime  has  been  decreased,  an 


CMuployee  would  not  be  entitled  to 
return  to  work  that  shift  or  the  original 
overtime  hours  ujion  restoration. 
However,  if  a  position  on,  for  example, 
a  night  shift  has  been  filled  by  another 
employee,  the  employee  is  entitled  to 
return  to  the  same  .shift  on  whic;h 
em])lc)yecl  before  taking  FMLA  leave. 

(3)  If  an  emplovee  was  hired  for  a 
spec:ific;  term  or  only  to  perform  work  on 
a  cli.sc;rete  prc)jc«;t,  the  enqiloyer  has  no 
obligation  to  re.slore  the  employee  if  the 
employment  term  or  project  is  over  and 
the  emjdoyer  would  not  otherwise  have 
continued  to  employ  the  employee.  On 
the  other  hand,  if  an  emjiloyee  was 
hired  to  perform  work  on  a  c:ontrac;t,  and 
after  that  c:ontrac:t  jjeriod  the  c:ontrac:t 
was  awarded  to  another  c.ontractor,  the 
.suc:c;c^ssor  c:ontrac:tor  may  he  rec]uired  to 
restore  the  employee  if  it  is  a  suc;c:c;.ssor 
employer.  See  §  825.107. 

(b)  In  addition  to  the  circ:umstanc;es 
explained  above,  an  employer  may  deny 
job  re.storation  to  salaried  eligible 
employees  (key  employees,  as  defined 
in  §  825.21 7(c:)),  if  such  denial  is 
nece.ssarv  to  prevent  substantial  and 
grievous  economic:  injury  to  the 
o])eratic)n.s  of  the  employer;  or  may 
delay  re.storation  to  an  employee  who 
fails  to  lu’ovide  a  fitnes.s-for-dutv 
c:ertific;ate  to  return  to  work  uncler  the 
c:c)nclitic)ns  clesc:rihecl  in  §825.312. 

(c:)  If  the  employee  is  unable  to 
perform  an  es.sential  func:tion  of  the 
pexsition  hec;au.se  of  a  phvsic;al  or  mental 
c;onclilic)n,  including  the  c:c)ntinuatic)n  of 
a  .serious  health  condition  or  an  injury 
or  illness  also  c:overed  by  workers’ 
comiiensation,  the  employee  has  no 
right  to  re.storation  to  another  position 
under  the  F"MLA.  The  emplover’s 
obligations  may,  however,  he  governed 
by  the  Americ:an.s  with  Disabilities  Act 
(ADA),  as  amended.  See  §  825.702,  state 
leave  laws,  or  workers’  compensation 
laws. 

(cl)  An  employee  who  fraudulcmtly 
obtains  P’MLA  leave  from  an  employer 
is  not  protected  by  FMLA’s  job 
restoration  or  maintenanc:e  of  health 
benefits  jirovisions. 

(e)  If  the  emjdoyer  has  a  uniformly- 
ajiplied  policy  governing  outside  or 
supplemental  einjiloyment,  .suc;h  a 
])c)licy  may  continue  to  apjily  to  an 
employee  while  on  FMLA  leave.  An 
employer  whic:h  does  not  have  such  a 
polic:y  may  not  deny  benefits  to  whic:h 
an  emplovee  is  entitled  uncler  FMLA  on 
this  basis  unless  the  F’MLA  leave  was 
fraudulently  obtained  as  in  jiaragraph 
(cl)  of  this  sec:tion. 

§825.217  Key  employee,  general  rule. 

(a)  A  key  employee  is  a  salaried 
FMLA-eligible  employee  who  is  among 
the  highest  jiaid  10  perc;ent  of  all  the 


Federal  Register / Vol.  78,  No.  25 / Wednesday,  February  (i,  201 3 /Rules  and  Regulations 


8929 


eniploy(H?s  emjjloyod  by  the  employer 
within  75  miles  of  the  employee’s 
worksite. 

(h)  The  term  salaried  means  paid  on 
a  .salary  basis,  as  defined  in  29  (iFR 
541.(i()2.  This  is  the  Department  of 
I-thor  regulation  defining  employees 
who  may  (pialifv  as  exempt  from  the 
minimum  wage  and  overtime 
n!(|uirements  of  the  FhSA  as  executive, 
administrative,  prolessional.  and 
computer  em|)lovees. 

(c)  A  key  »anployee  must  he  among 
the  highest  paid  10  pcacent  of  all  the 
emj)lovee.s — both  .salaried  and  non- 
.salaried.  eligible  and  ineligible — who 
are  emj)loyed  hv  the  employer  within  75 
miles  of  the  worksite. 

(1)  In  determining  which  employees 
are  among  the  liighest  paid  10  percent, 
year-to-date  earnings  are  divided  by 
weeks  worked  by  the  emjjloyee 
(including  weeks  in  which  paid  leave 
was  taken).  Earnings  include  wages. 
|)remimn  pay,  incentive  pay.  and  non- 
discretionarv  and  discretionary  bonuses. 
Earnings  do  not  include  incentives 
whose  value  is  determined  at  some 
future  date,  e.g.,  stock  o])tions.  or 
hcmefits  or  penpiisites. 

(2)  The  determination  of  whether  a 
.salaried  em])loyee  is  among  the  highest 
l)aid  10  percent  shall  he  made  at  the 
tinu;  the  employee  gives  notice  of  the 
need  for  leave.  No  more  than  10  percent 
of  the  employer's  emj)loye(;s  within  75 
miles  of  the  worksite  mav  he  kev 
{!mj)loyees. 

§825.218  Substantial  and  grievous 
economic  injury. 

(a)  In  order  to  deny  restoration  to  a 
k(!y  emj)lovee,  an  emiilover  must 
determine  that  the  restoration  of  the 
emj)lovee  to  employment  will  cause 
substantial  and  grievous  economic 
injury  to  the  operations  of  the  employer, 
not  whether  the  absence  of  the 
employee  will  cau.se  such  suhstantial 
ami  grievous  injury. 

(h)  An  em])loyer  may  take  into 
account  its  ability  to  rejilace  on  a 
tem])orary  basis  (or  temjjorarily  do 
without)  the  employee  on  FMLA  leave. 
If  p(!rmanent  replacement  is 
unavoidable,  the  cost  of  then  reinstating 
the  emjjlovee  can  be  considered  in 
evaluating  whether  substantial  and 
grievous  economic  injury  will  occur 
from  restoration;  in  other  words,  the 
effect  on  the  operations  of  the  com|)anv 
of  niinstating  the  employee  in  an 
e(]uivalent  position. 

(c)  A  j)reci.se  test  cannot  be  set  for  the 
l(!vel  of  hardship  or  injury  to  the 
emj)lover  which  must  he  sustained.  If 
the  nnnstatement  of  a  key  employcH; 
threatens  the  economic  viahility  of  the 
firm,  that  would  constitute  suhstantial 


and  grievous  economic  injury.  A  lesser 
injury  which  causes  suhstantial,  long¬ 
term  economic  injurv  would  akso  be 
sufficient.  Minor  inconveniimces  and 
costs  that  the  employer  would 
exi)erienc.e  in  the  normal  course;  of 
doing  business  would  certainly  not 
constitute  substantial  and  grievous 
economic  injury. 

(d)  FMEA’s  substantial  and  grievous 
economic  injury  standard  is  different 
from  and  more  stringent  than  the  imdm; 
hanlship  test  under  the  ADA.  See  cdso 
§825.702. 

§  825.21 9  Rights  of  a  key  employee. 

(a)  An  employer  wlu)  believes  that 
reinstatement  may  he  denied  to  a  key 
employee,  mu.st  give  written  notice  to 
the  emj)loyee  at  the  time  the  employee 
gives  notice  of  the  need  for  FMEA  leave 
(or  when  FMLA  leave  commences,  if 
earlier)  that  he  or  she  (|ualifi(;s  as  a  key 
employee.  At  the  same  time,  the 
employer  must  al.so  fully  inform  the 
em])lovee  of  the  potential  con.secpiences 
with  respect  to  rein.statement  and 
maintenance  of  health  benefits  if  the; 
employer  should  determine  that 
substantial  and  grievous  economic 
injury  to  the  em|)loyer’s  operations  will 
result  if  the  t;m])loy(;e  is  r(;instated  from 
FMLA  leave.  If  such  notice  cannot  be 
giv(;n  immediat(;ly  because  of  the  ne(;d 
to  determine  whether  the  em])lov(;e  is  a 
key  emplov(;(;,  it  shall  lx;  given  as  soon 
as  ])racticable  after  being  notified  of  a 
ne(;d  for  leave  (or  the  commencement  of 
leave,  if  earlier).  It  is  ex])ected  that  in 
most  circumstances  then;  will  be  no 
desire  that  an  employee  be  denied 
n;storation  after  FMLA  leave  and. 
ther(;fore,  then;  would  be  no  m;ed  to 
provide  such  notice.  Howev(;r,  an 
(;mployer  who  fails  to  jirovide  such 
timely  notice  will  lose  its  right  to  deny 
restoration  even  if  sub.stantial  and 
grievous  economic  injury  will  result 
from  reinstatement. 

(b)  As  soon  as  an  (;m])loyer  makes  a 
gc)od  faith  determination,  l)asetl  on  the 
facts  available,  that  suhstantial  and 
grievous  econcjinic  injury  to  its 
op(;rations  will  r(;sult  if  a  key  emj)loyee 
who  has  given  notice  of  the  need  for 
FMLA  leave;  or  is  using  FMLA  leave  is 
rein.stated,  the  em|)loy(;r  shall  notify  the 
employ(;e  in  writing  of  its 
determination,  that  it  cannot  deny 
FMLA  leave,  and  that  it  intends  to  deny 
restoration  to  (;m])loyment  on 
com])letion  of  the  FMLA  leave.  It  is 
antieijjated  that  an  em])loyer  will 
ordinarily  be  able;  to  give  such  notice 
])rior  to  the  employee  .starting  leave;.  The; 
e;m])le)ve;r  must  .serve;  this  ne)tie:e;  e;ithe;r 
in  j)e;rson  eer  hy  e:e;rtifie;d  mail.  This 
ne)tie;e;  must  e;x|)lain  the;  basis  fe)r  the; 
employer's  fineling  that  sub.stantial  anel 


grieveeus  e;e:e)ne)mie;  injurv  will  re;sult, 
anel,  if  leave;  has  e:onnne;ne:e;el.  mu.st 
proviele;  the;  e;m])le)ye;e;  a  rea.se)nable;  time 
in  whie:h  te;  re;turn  te;  work,  taking  inte; 
ace:e)unt  the;  e:ire;umstane:e;s,  sue;h  as  the; 
length  e)f  the;  le;ave;  anel  the;  nrgeneiy  e)f 
the;  ne;e;el  fe)r  the;  e;mple)ve;e;  te;  return. 

(c)  If  an  e:mj)h)ve;e;  on  le;ave;  eloe;.s  ne)t 
return  te;  weerk  in  re;sj)e)nse;  to  the; 
e;m|)le)ye;r's  ne)tifie;atie)n  e)f  intent  te;  deny 
re;.storation.  the  e;m])le)ye;e  e:e)ntinue;.s  te; 
be;  entitleel  te;  maintenance;  of  health 
be;ne;fits  and  the;  e;m])le)yer  may  ne)t 
re;e;ove;r  its  e:e)st  e)f  he;alth  benefit 
pre;miums.  A  key  e;mploye;e;’s  rights 
under  FMLA  continue  unless  anel  until 
the;  emplewee  either  gives  notie;e;  that  he 
or  she;  no  longer  wishe;s  te;  return  te; 
we)rk,  or  the  e;m])le)yer  ae:tually  elenies 
reinstatememt  at  the  e:one:lusion  of  the; 
le;ave;  i)e;rie;eL 

(el)  Afte;r  ne)tie;e;  to  an  e;mj)loye;e;  has 
been  given  that  substantial  anel  grieveeus 
e;e:one)mie:  injury  will  resnlt  if  the; 
e;m])le)ve;e;  is  reinstateel  to  e;mj)le)ynu;nt, 
an  e;m])le)ye;e;  is  still  eaititleel  te;  mepiest 
reinstateanent  at  the;  enel  e)f  the;  le;ave; 
])erie)el  even  if  the;  e;m])le)ye;e;  eliel  ne)t 
re;turn  te;  weerk  in  re;spe)nse;  te;  the; 
e;mple)ye;r's  ne)tie:e.  The;  e;m])le)ve;r  must 
then  again  ele;te;rmine;  whe;the;r  there;  will 
be  sub.stantial  anel  grieveens  eexenomie: 
injury  freem  re;instate;me;nt,  base;el  eai  the; 
iae:ts  at  that  time.  If  it  is  determ  ineel  that 
substiintial  anel  grie;ve)us  e;e;onomie; 
injury  will  result,  the;  e;m])le)ve;r  .shall 
notify  the;  emi)le)ye;e;  in  writing  (in 
pe;r.son  e)r  by  e;e;rtifie;el  mail)  of  the;  de;nial 
e)f  re;ste)ration. 

§  825.220  Protection  for  employees  who 
request  leave  or  otherwise  assert  FMLA 
rights. 

(a)  The;  FMLA  pre)hibits  inte;rfe;re;ne;e; 
with  an  e;mple)yee;’s  rights  unele;r  the 
law,  anel  with  le^gal  proe:ee;elings  or 
inepiiries  relating  to  an  einjiloyee’s 
rights.  Me)re  sjjecifically,  the  law 
e;e)ntains  the;  following  e;m])loye;e; 
proteedions: 

(1)  An  e;mi)loye;r  is  jJi  ohibiteel  from 
interfering  with,  restraining,  or  elenying 
the  e;xe;re:ise;  of  (or  atte;mj)ts  to  e;xe;re:ise;) 
any  rights  ])roviele;el  by  the  Act. 

(2)  An  e;m])le)ye;r  is  ])rohibite;el  from 
elise;harging  or  in  any  e)the;r  way 
elisea  iminating  against  any  ])e;r.se)n 
(whether  e)r  not  an  employee)  for 
op|)e)sing  e)r  e:omplaining  abeeut  ;iny 
unlawful  prae:tie:e;  uneler  the;  Ae:t. 

(.3)  All  ])e:r.sons  (whe;the;r  or  not 
e;mple)ye;rs)  are;  preehibiteel  from 
elise:harging  or  in  any  other  way 
elise:riminating  against  any  pe;r.se)n 
(whether  or  not  an  e;mple)ye;e;)  he;e:au.se 
that  per.son  ha.s — 

(i)  Fileel  any  charge,  or  has  institute;el 
(or  e:au.se;el  to  be  instituteel)  any 
proce;e;eling  under  or  relateel  to  tins  Ae:t; 
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(ii)  (uven,  or  is  al)out  to  give,  any 
information  in  connection  with  an 
iiKjniry  or  proceeding  relating  to  a  right 
under  this  Act; 

(iii)  Tcjstified,  or  is  about  to  testify,  in 
any  incpiiry  or  proceeding  relating  to  a 
right  under  this  Af:t. 

(h)  Any  violations  of  the  Act  or  of 
these  regulations  constitute  interlering 
with,  re.straining,  or  denying  the 
ex(!rci.se  of  rights  provided  hv  the  Act. 

An  einj)loyer  may  lx;  liable  for 
compensation  and  benefits  lost  bv 
rea.son  of  the  violation,  for  other  actual 
mf)netarv  lo.sses  sustained  as  a  direct 
result  of  the  violation,  and  for 
appropriate  equitable  or  other  relief, 
including  employment,  reinstatement, 
])romotion,  or  any  other  relief  tailored  to 
the  harm  suffered.  .See  S  82.5.4()()(c). 
Interfering  with  the  exercise  of  an 
emjdoyee's  rights  would  include,  for 
example,  not  only  refusing  to  authorize 
FMI.A  leave,  hut  discouraging  an 
employee  from  using  such  leave.  It 
would  also  include  manipulation  hv  a 
covered  emj)loy(!r  to  avoid 
responsibilities  under  FMLA.  for 
example: 

(1)  'rransierring  em])loye(!s  from  one 
worksite  to  another  for  the  ])urpo.se  of 
nxlucing  worksites,  or  to  keep 
worksites,  below  the  .5()-em])loyee 
threshold  for  emi)loyee  eligibility  under 
the  Act: 

(2)  (Changing  the  essential  functions  of 
the  job  in  order  to  preclude  the  taking 
of  leave: 

(.3)  Reducing  hours  available  to  work 
in  order  to  avoid  em])lovee  eligibility. 

(c)  The  Act’s  prohibition  against 
interference  prohibits  an  em])lover  from 
discriminating  or  retaliating  against  an 
em])loyee  or  ])ros])ective  employee  for 
having  exen:ised  or  attempted  to 
exercise  FMLA  rights.  For  example,  if 
an  employee  on  leave  without  })ay 
would  otherwise  be  entitled  to  full 
benefits  (other  than  health  benefits),  the 
same  benefits  woidd  be  rerjuired  to  be 
provided  to  an  employee  on  un])aid 
FMLA  leave.  By  the  same  token, 
employers  cannot  use  the  taking  of 

I’M  LA  leave  as  a  negative  factor  in 
employment  actions,  such  as  hiring. 
])romotions  or  discij)linary  actions;  nor 
can  FMLA  leave  he  counted  under  no 
fault  attendance  policies.  .See  825.215. 

(d)  Employees  cannot  waive,  nor  may 
emi)loyer.s  induce  employees  to  waive, 
their  pro.s])ective  rights  under  FMLA. 

For  example,  em])loyee.s  (or  their 
c:ollet:tive  bargaining  representatives) 
cannot  trade  off  the  right  to  take  FMLA 
leave  against  some  other  benefit  offered 
by  the  em])loyer.  This  does  not  prevent 
the  settlement  or  release  of  FMLA 
claims  by  emj)loyees  based  on  past 
employer  conduct  without  the  a])])roval 


of  the  Department  of  Labor  or  a  court. 
Nor  does  it  prevent  an  em])loyee’s 
voluntary  and  uncoerced  acce])tance 
(not  as  a  condition  of  emjiloyment)  of  a 
light  duty  assignment  while  recovering 
from  a  serious  health  condition.  .See 
§  825.7()2(d).  An  em|)loyee’.s  acc(;i)tance 
of  such  light  duty  a.ssignment  does  not 
con.stitute  a  waiver  of  the  employee’s 
pros])ective  rights,  including  the  right  to 
he  restored  to  the  .same  ])osition  the 
employee  held  at  the  time  the 
employee’s  FMLA  leave  commenced  or 
to  an  etjui valent  ])osition.  The 
em])loyee’.s  right  to  restoration, 
however,  ceases  at  the  end  of  the 
apj)licable  12-month  FMLA  leave  vear. 

(e)  Individuals,  and  not  merely 
employees,  are  protected  from 
retaliation  for  opposing  (e.g..  filing  a 
complaint  about)  any  practice  which  is 
unlawful  under  the  Act.  They  are 
similarly  jjrotected  if  they  opjjo.se  anv 
practice  which  they  reasonably  believe 
to  he  a  violation  of  the  Act  or 
regulations. 

Subpart  C — Employee  and  Employer 
Rights  and  Obligations  Under  the  Act 

§825.300  Employer  notice  requirements. 

(a)  notice.  (1)  Everv  emplover 

covered  by  the  FMLA  is  rerpiinul  to  po.st 
and  keej)  posted  on  its  premisjis,  in 
cons])icuous  places  where  emjjlovees 
are  employed,  a  notice  ex])laining  the 
Act’s  provisions  and  j)roviding 
information  concerning  the  procedures 
for  filing  coinjilaints  of  violations  of  the 
Act  with  the  Wage  and  Hour  Division. 
The  notice  mu.st  bt;  po.sted  j)rominentlv 
where  it  can  he  readily  .seen  by 
employees  and  apjrlicants  for 
employment.  The  poster  and  the  text 
must  he  large  enough  to  he  easily  read 
and  contain  fully  legible  text.  Electronic 
po.sting  is  .sufficient  to  meet  this  posting 
requirement  as  long  as  it  otherwi.se 
meets  the  requirements  of  this  section. 
An  emi^loyer  that  willfully  violates  the 
po.sting  re(|uirement  mav  l)e  asse.ssed  a 
civil  money  penalty  by  the  Wage  and 
Hour  Division  not  to  exceed  .$110  for 
each  sejjarate  offense. 

(2)  Covered  employers  must  jjost  this 
general  notice  (wen  if  no  employees  are 
eligible  for  FMLA  leave. 

(3)  If  an  FMLA-covered  emplover  has 
any  eligible  emplovees.  it  shall  also 
])rovide  this  general  notice  to  each 
employet!  by  including  the  notice  in 
emi)lovee  handbooks  or  other  written 
guidance  to  em|)loyee.s  concerning 
employee  bimefits  or  leave  rights,  if 
such  written  materials  exist,  or  by 
distributing  a  copy  of  the  general  notice 
to  each  new  emi)loyee  upon  hiring.  In 
either  ca.se,  distribution  may  be 
accomj)lished  electronically. 


(4)  To  meet  the  retiuirements  of 
])aragraph  (a)(3)  of  this  .section, 
einjilovers  may  duplicate  the  text  of  the 
D(!partment’.s  i)rototype  notice  (WHD 
Ful)lication  1420)  or  may  u.se  another 
format  so  long  as  the  information 
provided  includes,  at  a  minimum,  all  of 
the  information  contaimul  in  that  notice. 
Where  an  employer’s  workforce;  is 
comprised  of  a  significant  j)ortion  of 
workers  who  are  not  literate  in  English, 
the  employer  shall  |)rovide  the  gen(;ral 
notice  in  a  language  in  which  the 
employees  are  literate.  Prototypes  are 
available  from  the  neare.st  office  of  the 
Wage  and  Hour  Division  or  on  the 
Internet  at  www.dol.gov/whd. 

Employers  furnishing  FMLA  notices  to 
.sensory-impaired  individuals  must  ahso 
comply  with  all  applicable  requirements 
under  Federal  or  .State  law. 

(b)  Eligibility  notices.  (1)  When  an 
emjjloyee  r(;(iue.sts  FMLA  leave,  or 
when  the  emj)loyer  actpiires  knowledge 
that  an  employee’s  leave  may  bt;  for  an 
LMLA-cpialifying  rea.son.  the  employer 
mu.st  notify  the  emj)loyee  of  the 
employee’s  eligibility  to  take  FMLA 
leave  within  five  business  days,  absent 
extenuating  circum.stances.  .See 
§825.110  for  ilefinition  of  an  eligible 
employee  and  §825.801  for  special 
hours  of  service  eligibility  re(]uirement.s 
for  airline  flight  crews.  Emplovee 
eligibility  is  determined  (and  notice 
mu.st  he  provided)  at  the 
commencement  of  the  first  instance  of 
leave  for  each  FMLA-cjualifving  rea.son 
in  the  ap|)licahle  12-month  jjeriod.  .See 
§§825.1 27(c)  and  825.200(1)).  All  FMLA 
absences  for  the  same  (pialifying  reason 
are  considered  a  single  leave  and 
employee  eligibility  as  to  that  rea.son  for 
leave  does  not  change  during  the 
apj)licahle  12-month  period. 

(2)  The  eligibility  notice  mu.st  state 
whether  the  employee  is  eligible  for 
FMLA  leave  as  defined  in  §825.110.  If 
the  employee  is  not  eligible  for  FMLA 
leave,  the  notice  mu.st  state  at  least  one 
rea.son  why  the  emplovee  is  not  eligible, 
including  as  aj)plicahle  the  number  of 
months  the  employee  has  been 
employed  by  the  employer,  the  hours  of 
.service  with  the  em])loyer  during  the 
12-month  period,  and  whether  the 
employee  is  emploved  at  a  worksite 
wh(;re  50  or  more  em])loyee.s  are 
enq)loyed  by  the  employer  within  75 
miles  of  that  worksite.  Notification  of 
eligibility  may  be  oral  or  in  writing; 
employers  may  use  o})tional  Form  WH- 
381  (Notice  of  Eligibility  and  Rights  and 
Responsibility)  to  provide  such 
notification  to  employees.  Prototypes 
are  available  from  the  neare.st  office  of 
the  Wage  and  Hour  Division  or  on  the 
Internet  at  www.dol.gov/whd.  The 
employer  is  obligated  to  translate  this 
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notice  in  any  situation  in  which  it  is 
ol)ligat(Hi  to  do  so  in  ^  825.;i0()(a)(4). 

(3)  II.  at  the  time  an  employee 
provides  notice  oi  a  sul)S(K|uent  need  idr 
FMLA  hiave  during  the  applicable  12- 
month  jieriod  due  to  a  dillerent  l-’NILA- 
(jualifying  rea.son.  and  the  employee’s 
eligibility  status  has  not  changcui.  no 
additional  (digihility  notice  is  nupiired. 

If.  however,  the  employee's  eligibility 
status  has  changed  (e.g..  if  the  employee 
has  not  met  the  hours  of  .scirvice 
riKiuirement  in  the  12  months  precculing 
the  commencement  of  leave  for  the 
snhseciuent  (|nalifying  reason  or  the  size 
of  the  workforce  at  the  worksite  has 
dropped  below  .50  employees),  the 
employer  mn.st  notifv  the  employee  of 
the  change  in  eligibility  status  within 
five  business  days,  absent  extenuating 
cinann.stances. 

(c)  /f/g/j/.s-  and  wsponsihilitias  notice. 

(1)  Fmj)lovers  shall  provide  written 
notice  detailing  the  specific 
expectations  and  obligations  of  the 
employee  and  explaining  any 
consiHjuences  of  a  failure  to  meet  th(!se 
obligations.  The  empUmu'  is  obligated 
to  translate  this  notice  in  any  situation 
in  which  it  is  obligated  to  do  so  in 

825.3()0(a)(4).  This  notice  shall  he 
provided  to  the  employee  each  time  the 
eligibility  notice  is  provided  pursuant  to 
paragra])h  (b)  of  this  section.  If  leave  has 
already  hegnn.  the  notice  should  he 
mailed  to  the  employee's  address  of 
record.  Such  specific  notice  mn.st 
include,  as  ajinropriate; 

(i)  That  the  leave  may  be  (hisignated 
and  counted  against  the  employee's 
annual  FML.A  leave  entitlenuint  if 
(jualifying  (.see  §§  825.3()()(c)  and 
825.301)  and  the  a))plicahle  12-month 
period  for  FMLA  entitlement  (.see 

825.1 27(c),  825.200(1)).  (Q,  and  (g)); 

(ii)  Any  requirements  for  the 
emj)loyee  to  furnish  certification  of  a 
serious  health  c;ondition.  serious  injury 
or  illness,  or  qualifving  exigency  arising 
out  of  covered  active  duty  or  call  to 
covered  active  dutv  status,  and  the 
consequences  of  failing  to  do  so  (.see 

825.305.  825.309,  825.310.  825.313): 

(iii)  The  employee’s  right  to  substitute 
|)aid  leave,  whether  the  employer  will 
retpiire  the  substitution  of  paid  leave, 
the  conditions  related  to  anv 
substitution,  and  the  emplovee's 
entitlement  to  take  nn|)aid  FMLA  leave 
if  the  emj)loyee  does  not  meet  the 
conditions  for  paid  leave  (.see 
§825.207); 

(iv)  Any  recpiirement  for  the  employee 
to  make  any  premium  j)ayments  to 
maintain  health  benefits  and  the 
arrangements  for  making  such  payments 
(.see  §  825.210).  and  the  j)os.sil)le 
consequences  of  failure  to  make  such 
j)ayments  on  a  timely  basis  (i.e.,  the 


circnm.stances  under  which  coverage 
may  lai).se); 

(v)  The  em|)loyee’s  .status  as  a  key 
employee  and  the  jxjtenlial 
con.secpience  that  restoration  mav  be 
denied  following  FMLA  leave, 
ex|)laining  the  conditions  riupiired  for 
such  denial  (.see  §  825.218); 

(vi)  The  employee’s  rights  to 
maintenance  of  benefits  during  the 
FMLA  leave  and  re.storation  to  the  same 
or  an  eciuivalent  job  u])on  return  from 
FMLA  leave  (.see  §§825.214  and 
825.(i04):  and 

(vii)  The  employee's  potential  liability 
for  payment  of  health  insuranc:e 
premiums  paid  by  the  employer  during 
the  employee’s  unj)aid  FMLA  leave  if 
the  employee  fails  to  return  to  work 
after  taking  FMLA  leave  (.see  §825.213). 

(2)  The  notice  of  rights  and 
res])onsihilitie.s  may  include  other 
information — e.g..  whether  the  employer 
will  retpiire  periodic  reports  of  the 
employee’s  status  and  intent  to  return  to 
work — but  is  not  re(|uired  to  do  so. 

(3)  The  notice  of  rights  and 
responsibilities  may  he  accom|)anied  hv 
any  required  certification  form. 

(4)  If  the  s|)ecific  information 
provided  by  the  notice  of  rights  and 
responsibilities  changes,  the  enq)loyer 
shall,  within  five  business  days  of 
receij)t  of  the  enq)lovee’s  fir.st  notice  of 
need  for  leave  suhsecjuent  to  any 
change,  provide  written  notice 
referencing  the  ju  ior  notice  and  setting 
forth  any  of  the  information  in  the 
notice  of  rights  and  resi)onsibilities  that 
has  changed.  For  example,  if  the  initial 
leave  period  was  j)aid  leave  and  the 
subseciuent  leave  ])eriod  would  be 
unpaid  leave,  the  emj)loyer  may  need  to 
give  notice  of  the  arrangements  for 
making  ])reminm  ])avment.s. 

(5)  Em])loyer.s  are  also  expected  to 
res])onsively  answer  (piestions  from 
emj)loyees  concerning  their  rights  and 
responsibilities  under  the  FMLA. 

(8)  A  prototype  notice  of  rights  and 
responsibilities  mav  be  obtained  from 
local  offices  of  the  Wage  and  1  lour 
Division  or  from  the  Internet  at 
w’ww.dol.gov/w’hd.  Employers  mav 
ada])!  the  j)rototype  notice  as 
aj)propriate  to  meet  the.se  notice 
reciuirements.  The  notice  of  rights  and 
re.sj)on.sibilitie.s  may  be  distributed 
electronically  .so  long  as  it  otherwi.se 
meets  the  requirements  of  this  section. 

(d)  Designation  notice.  (1)  The 
employer  is  responsible  in  all 
circnm.stances  for  designating  leave  as 
FMLA-ciualifying,  and  for  giving  notice 
of  the  designation  to  the  enq)loyoe  as 
])rovided  in  this  section.  When  the 
emj)loyer  has  enough  information  to 
determine  whether  the  leave  is  being 
taken  for  a  FMLA -qualifying  rea.son 


(e.g..  after  receiving  a  certification),  the 
employer  must  notify  the  em])loyee 
whether  the  leave  will  he  designated 
and  will  he  counted  as  FMLA  leave 
within  five  business  days  absent 
extenuating  circumstances.  Only  one 
notice  of  designation  is  recjuired  for 
each  FMLA-(|ualifying  rea.son  per 
api)licahle  12-month  ])eriod.  regardless 
of  whether  the  leave  taken  due  to  the 
{lualifying  rea.son  will  he  a  continuous 
block  of  leave  or  intermittent  or  reduced 
schedule  leave.  If  the  employer 
determines  that  the  leave  will  not  he 
designated  as  FMLA-ejualifving  (e.g.,  if 
the  leave  is  not  for  a  rea.son  covered  by 
FMLA  or  the  FMLA  leave  entitlement 
has  been  exhausted),  the  emi)loyer  must 
notify  the  em])loyee  of  that 
determination.  If  the  employer  recpiires 
paid  leave  to  he  suh.stituted  for  unpaid 
FMLA  leave,  or  that  paid  leave  taken 
under  an  exi.sting  leave  plan  be  counted 
as  FMLA  leave,  the  employer  must 
inform  the  employee  of  this  designation 
at  the  time  of  designating  the  FMLA 
leave. 

(2)  If  the  em])loyer  has  sufficient 
information  to  designate  the  leave  as 
FMLA  leave  immediately  after  receiving 
notit:e  of  the  employee’s  need  for  leave, 
the  employer  mav  provide  the  employee 
with  the  designation  notice  at  that  time. 

(3)  If  the  employer  will  re(|uire  the 
employe)!  to  ])re.senl  a  fitness-for-dutv 
certification  to  he  restored  to 
(iinployment.  the  employer  must 
provide  notice  of  such  rei|uirement  with 
the  designation  notice.  If  the  em])loyer 
will  reejuire  that  the  fitness-for-iluty 
certification  address  the  employee’s 
ability  to  perform  the  essential  functions 
of  th(!  em])loyee’s  ])osition.  the 
employer  must  so  indicate  in  the 
designation  notice,  and  mn.st  include  a 
list  of  the  e.ssential  functions  of  the 
em])loyee’.s  position.  .See  §825.312.  If 
the  employer  handbook  or  other  written 
documents  (if  any)  describing  the 
emj)loyer’.s  leave  policies  clearly 
provide  that  a  fitness- for-duty 
certification  will  he  required  in  specific 
circumstances  (e.g..  by  stating  that 
fitness-for-duty  certification  will  be 
re(|uired  in  all  ca.ses  of  hack  injuries  for 
employees  in  a  certain  occu])ation),  the 
em])loyer  is  not  required  to  provide 
written  notice  of  the  reciuirement  with 
the  designation  notice,  hut  must  ])rovide 
oral  notice  no  later  than  with  the 
designation  notice. 

(4)  The  designation  notice  must  he  in 
writing.  A  prototype  designation  notice 
may  he  obtained  from  local  offices  of  the 
Wage  and  Hour  Division  or  from  the 
Internet  at  www  .dol.gov/whd.  If  the 
leave  is  not  designated  as  FMLA  leave 
hecau.se  it  does  not  meet  the 
requirements  of  the  Act,  the  notice  to 
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the  employee  that  the  leave  is  not 
designated  as  FMLA  h;ave  may  he  in  the 
Ibrin  of  a  simple  written  statement. 

(.5)  If  the  information  provided  by  the 
employer  to  the  employee  in  the 
desigiifition  notice  changtis  (e.g.,  the 
employee  exhausts  the  FMLA  leave 
entitlement),  the  employer  shall 
provide,  within  five  hnsiness  days  of 
re(:ei])t  of  tlu;  employee's  first  notice;  of 
n(;(;d  for  leave;  snl).se;epie;nt  te;  any 
eihange,  written  ne)tie;e  e)f  the;  e:hange. 

(8)  The  emplewer  must  neetify  the 
e;mple)ye;e;  e)f  the;  ame)unt  e)f  le;ave 
e:e)nnteel  against  the;  einjilewee’s  FMLA 
leave  entitlement.  If  the  amenmt  e)f  leave; 
ne:eeleel  is  known  at  the;  time  the 
employe:!'  ele:signates  the  le;ave  as  FMLA- 
epialifying,  the  c;mploye;r  mu.st  ne)tify  the; 
e:mple)ye;e  of  the  numher  of  he)urs.  elays. 
e)r  we;e;ks  that  will  he;  e:e)nnteel  again.st 
the  employee’s  FMLA  le;ave  emtitlement 
in  the  ele;signation  notice.  If  it  is  not 
pe)ssihle  to  preeviele  the;  heeurs,  elays.  e)r 
we;eks  that  will  he;  e:ounteel  against  the 
em])le)ye;e;'s  FMLA  le;ave  entitle;me;nt 
(sue;h  as  in  the  e;ase  of  nnfore;seeahle; 
inte:rmitte;nt  le^ave;),  then  the;  em])loye;r 
mn.st  prewiele;  ne)tie:e;  e)f  the;  ame)unt  e)f 
leave  e:e)nnte;el  against  the  e;m])le)yee;'s 
FMLA  le;ave  e;ntitleane;nt  n])e)n  the 
re;epie;st  hy  the;  e;mj)le)vee.  hot  ne)  me)re 
e)ften  than  e)ne;e;  in  a  3()-elay  pe;rie)el  anel 
e)nly  if  le;ave;  was  taken  in  that  perie)el. 
The;  ne)tie:e:  of  the  ame)unt  e)f  leave; 
e:e)nnteel  against  the  e;mi)le)yee;’s  FMLA 
eaititlement  may  he;  eaal  eir  in  writing.  If 
sne:h  ne)tie:e  is  e)ral,  it  shall  he;  e;e)nfirme;el 
in  writing,  no  late;r  than  the  folle)wing 
payelay  (unh;ss  the  ])ayelay  is  less  than 
eaie  we;ek  after  the  e)ral  ne)tice,  in  which 
e;ase  the  notie:e  mu.st  he;  lu)  later  than  the 
suhse;e]uent  jjayelay).  Sue;h  written 
nedice  may  he  in  any  fe)rm,  ineduding  a 
notation  on  the  employt;e’s  j)ay  stub. 

(e)  ConsHqiiencHS  of  foiling  to  provide 
notice.  Failure  to  follow  the  notice 
reapnreanents  .set  fe)rth  in  this  .se;ction 
may  e:onstitute  an  interfere;nce  with, 
re;straint,  or  elenial  of  the  e;xe;rci.se  of  an 
emple)ve;e'.s  FMLA  rights.  An  emph)ye;r 
may  he  liable  for  e:ompensation  anel 
l)e;nefits  best  hy  rease)n  e)f  the  vie)lation. 
for  e)ther  actual  monetary  los.ses 
siistaineel  as  a  elire:e;t  re;sult  e)f  the 
vie)lation,  anel  fe)r  appre)])riate;  e;eiuitahle; 
ea'  e)ther  relief,  inclueling  emple)vnu;nt, 
re;in.stale;nu;nt,  pre)motion,  e)r  any  other 
relief  tailea'eel  tei  the;  harm  .suffe;re;el  See 
S825.4()()(c). 

§825.301  Designation  of  FMLA  leave. 

(a)  Einplover  responsibilities,  riu; 
emplem;r’s  eleaasion  te)  eleesignate  leave 
as  FMLA-epialifying  must  he;  haseel  only 
e)n  informatie)!!  ree;eiveel  freem  the 
emple)ye;e  or  the  em])le)ye;e’s 
spoktesperson  [e.g.,  if  the  emplewee  is 
ine;a])acitated.  the  employee’s  spouse. 


aehilt  ediilel,  jjarent,  ele)e;te)r,  etc.,  mav 
prewiele;  ne)tie:e;  te)  the:  emple)yer  e)f  the 
need  te)  take;  FMLA  le;ave).  In  any 
e:ire:nmstane;e  whe:re:  the  e;mple)yer  ele)e:s 
ne)t  have;  suffie.ient  infe)rmi!tie)n  aheent 
the  rea.seui  fe)r  an  e;mple)yee’s  use  e)f 
le;ave:,  the  e;mple)ye;r  .she)ulel  inepiire; 
fnrthe;r  e)f  the  e;m])le)ye;e  e)r  the; 
.s|)e)ke;.sj)e;r.se)n  te)  a.se:e;rtain  whe;ther  le;ave 
is  ])e)te;ntially  FMLA-epialifying.  ()ne:e; 
the;  e;m])le)ye;r  has  ae:epiire;el  kne)wle;elge 
that  the  le;ave;  is  he;ing  takeai  leer  a  FMLA- 
epialifying  re;ase)n,  the;  e;m])le)ye;r  must 
ne)tifv  the  e;m])le)ve;e;  as  i)re)vieleel  in 
§82.5.3(){)(el). 

(h)  Employee  res])onsibilities.  An 
em])loye;e  giving  notie:e  of  the:  nee;el  fe)r 
FMLA  le;ave  eloes  ne)t  ne;eel  te)  e;xpres.sly 
assert  rights  uneler  the  Ae;t  e)r  even 
mentie)!!  the  FMLA  to  me;et  his  eir  her 
e)l)ligatie)n  to  pre)viele  notie:e.  though  the 
em])le)yee  woulel  neeel  to  state  a 
epialifving  reason  for  the  ne;eeleel  leave; 
anel  otherwise  .satisfy  the  ne)tie:e 
re:(piirement.s  set  forth  in  §825.302  eir 
§825.303  elepeneling  on  whe;the;r  the 
ne;e;el  fe)r  leave  is  fe)re.see;al)le  or 
unfe)re;.se:e;al)le.  An  empleiyeie  giving 
ne)tie:e  e)f  the  ne;eel  fe)r  FMLA  le;ave;  must 
e;x])lain  the;  re;a.se)n.s  ibr  the;  ne:eele;el  le;ave: 
se)  as  te)  alle)W  the;  em])le)ye;r  to  ele;te;rmine 
whether  the;  le;ave  epialifie;.s  nneler  the; 

Ae:t.  If  the  emple)ye;e  fails  te)  explain  the; 
re;a.se)n.s,  le;ave  mav  he:  eleaiieel.  In  manv 
e;a.ses,  in  e;xplaining  the;  re:a.se)n.s  ibr  a 
re;eiiie;.st  te)  n.se  leave.  e;.spee:iallv  when 
the  neeel  Ibr  the;  leave  was  nne;xpe;e:te;el 
e)!'  nnlbreseeai,  an  emple)ye;e  will  pre)viele 
snffieaent  infe)rmatie)n  fe)r  the  eanple)ver 
te)  eleisignate  the:  le;ave  as  FMLA  leave. 

An  e;m])le)ye;e  using  ace:riieel  jiaiel  h;ave 
may  in  seeiue  e:a.se;.s  not  spontaneously 
e;xplain  the  re;a.se)n.s  or  their  plans  ibr 
using  their  aexa  ueei  leave.  Heiwewer,  if 
an  employe^e  retpie.sting  to  u.se  paiel 
leave  for  a  FMLA-ejualifying  reason  ele)e;.s 
not  explain  the  rease)n  fe)r  the  leave  anel 
the  employe;]'  elenies  the  emj)le)ye;e’s 
re;e]ue.st.  the  empleeyee  will  neeel  to 
j)re)viele  sufficient  infe)rmatie)n  te) 
e.stahlish  a  FMLA-epialifying  reason  feir 
the;  nee;ele;el  leave  so  that  the  e;mj)le)yer 
is  aware  that  the  le;ave;  may  not  he; 
elenieel  anel  may  eleisignate  that  the  paiel 
leave  he  api)re)])riate;ly  e:e)unteel  again.st 
(snhstituteei  for)  the  e;mple)ye;e’.s  FMLA 
leave;  entitlenu;nt.  Similarly,  an 
e;m])le)ye;e  using  ae:e:rue;el  paiel  vaexition 
leave  who  .se;e;ks  an  extension  e)f  impaiel 
leave  for  a  FMLA-epialifving  reiasein  will 
ne;e;el  te)  state  the  re;a.se)n.  If  this  is  eine 
te)  an  e;vent  whiedi  e)e:e;urre;ei  eluring  the 
perioel  of  paiel  le;ave.  the  empleiyeir  may 
e;e)imt  the  le;ave  useel  after  the  FMLA- 
epialifying  reiason  again.st  the  emplovee’s 
FMLA  leave  entitlement. 

(e;)  Disputes.  If  there  is  a  elispnte 
between  an  empleiyer  anel  an  em])loye;e 
as  to  whe;the;r  le;ave  ejualifies  as  FMLA 


leave,  it  sheiulel  he;  re;.se)lveel  through 
elisexissiems  l)e;twe;en  the;  empleiyeu;  anel 
the  emj)le)ye;r.  Such  eliscu.ssions  anel  the 
ele;e:isie)n  must  he;  eleieaimenteel. 

(el)  Retroactive  designation.  If  an 
e;m|)le)ye:r  ele)e;.s  neit  eleisignate;  le;ave  as 
re;epiire;el  by  §825.300.  the;  empleiver 
may  re:tre)ae:tively  eleisignate  le;ave  as 
FMLA  le;ave  with  apjuopriate  neitiex;  te) 
the  e;mple)yee:  as  re;epiire;el  hy  §825.300 
])re)vieleel  that  the  e;mple)ye;r’.s  failure  to 
timely  elesignate  leave  eloes  not  e:ause 
harm  eer  injury  te)  the;  e;mploye;e.  In  all 
e:a.ses  whe;re;  leave  woulel  ejualify  fe)r 
FMLA  protee;tie)ns.  an  emple)ye;r  anel  an 
e;mple)ye;e  earn  mutually  agree  that  leave 
he  retre)ae:tivoly  elesignateel  as  FMLA 
leave. 

(e)  Remedies.  If  an  employer’s  failure; 
to  timely  ele:.signate  le;ave  in  ae:e:e)relane:e 
with  §825.300  eaui.ses  the  employee  to 
suffer  harm,  it  may  con.stitute  an 
interferenex:  with,  restraint  of.  e)r  elenial 
e)f  the  exerexse  e)f  an  employee’s  FMLA 
rights.  An  emj)le)yer  mav  he  liable  for 
ex)mj)e;nsation  anel  benefits  lost  hy 
rease)!!  e)f  the  violation.  Ibr  other  aedual 
me)ne;tary  le)s.se.s  siistaineel  as  a  elire;e:t 
result  e)f  the  vieilatiein.  anel  fbr 
appreipriate  eiepiitahle  or  other  relief, 
inedueiing  empleiyment,  rein.statement, 
jueuneitiem,  eir  any  either  reilief  taileireel  tei 
the  harm  suffereiel.  .Se.'e  §  825.400(e:).  Feir 
eixample.  if  an  eimpleiyer  that  was  put  on 
neitiex;  that  an  empleiyee  neeeleel  FMLA 
le;ave  faile;el  tei  elesignate  the  leave; 
pre)j)erly.  hut  the  emple)yi;e’s  eiwn 
.se;rie)us  he;alth  exmelitiem  pre;ve;nteel  him 
eir  her  from  returning  tei  weirk  eluring 
that  time  jierieiel  re;garelles.s  of  the 
eli;signatie)n,  an  emiileiyeie  may  neit  he: 
able  to  show  that  the  emple)ye;e  suffereel 
harm  as  a  re;snlt  eif  the  emjileiyer’s 
aedions.  However,  if  an  emjileiyee  teiok 
leave  to  jireiviele  e;are  feir  a  sein  or 
daughter  with  a  serious  health  exmelition 
believing  it  weudel  not  e.oiint  toward  his 
or  her  FMLA  entitlement,  and  the 
empleiyee  planneel  tei  later  use  that 
FMLA  leave  tei  jireiviele  care  for  a  spouse 
who  weudel  ne;eel  assistanex;  when 
reexivering  from  surgery  planneel  for  a 
later  elate,  the;  em])loye;e  may  he  able  to 
sheiw  that  harm  has  eiexxirreel  as  a  result 
e)f  the  euujileiyer’s  failure;  tei  ele;signate 
preiperly.  The;  emple)ye;e  might  establish 
this  hy  sheiwing  that  he  or  she  weudel 
have;  arrangeel  Ibr  an  alteunative 
e;ari:give;r  Ibr  the  .seriouslv  ill  sein  eir 
elaughter  if  the  leave  hael  he;en 
de;signateel  timely. 

§825.302  Employee  notice  requirements 
for  foreseeable  FMLA  leave. 

(a)  Timing  of  notice.  An  emjiloyee 
must  jirovide  the  emple)\x;r  at  least  30 
elavs  aelvanex;  notiex;  before  FMLA  leave 
is  to  begin  if  the;  ne;eel  for  the  leave  is 
feireseeahle  haseel  ein  an  expeedeel  birth. 
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placement  for  adoption  or  foster  can;, 
planned  medical  treatment  for  a  serious 
health  condition  of  the  employee  or  of 
a  family  memher.  or  the  planned 
medical  treatment  for  a  serious  injury  or 
illne.ss  of  a  covijred  servicememher.  If  30 
(lays  notice  is  not  practicable,  such  as 
lHM:ause  of  a  lack  of  knowledge  of 
a])pro\imately  when  hiave  will  he 
recpiired  to  l)(^gin.  a  change  in 
ciiXHimstances.  or  a  medical  enKsrgtnicy. 
notice  must  he  given  as  soon  as 
practicable.  For  examj)le.  an  em])loyee'.s 
Imalth  condition  may  nKpiire  leave  to 
commence  (jarlicir  than  anticij)ate(l 
iM'fore  the  birth  of  a  child.  Similarly, 
little  o|)jn)rl unity  for  notice  may  he 
gi\'en  h(*fore  placement  for  adoj)tion. 

For  for(?.seeahle  leave  due  to  a  (pialifying 
exigency  notice  must  he  provided  as 
soon  as  practicable,  regardless  of  how 
far  in  advance  such  lea\  e  is  foreseeahhi. 
Whether  FMLA  leave  is  to  he 
continuous  or  is  to  he  taken 
intermittently  or  on  a  nnluced  .schedule 
basis,  notice  muxl  onlv  he  given  one 
time,  hut  the  employru;  shall  advi.se  the 
emj)lover  as  soon  as  practicable  if  datt;s 
of  scheduled  hiave  change  or  are 
extemhid.  or  were  initiallv  unknown.  In 
tho.se  cas(!.s  where  the  emjjlovcie  is 
nupiircHl  to  provide  at  least  30  days 
notice  of  fore.seeahle  huive  and  do(\s  not 
do  so.  the  emplovee  shall  ex|)lain  the 
reasons  whv  such  notice  was  not 
practicable  upon  a  nKpiest  from  the 
(!m|)lover  for  such  information. 

(h)  /\.s  soon  as  procticablo  mtians  as 
soon  as  both  po.ssihle  and  j)racticai. 
taking  into  account  ail  of  tlie  facts  and 
circumstanc(!.s  in  the  individual  case. 
When  an  einjiloyei?  h(;comes  aware  of  a 
need  for  FMLA  leave  less  than  30  davs 
in  advance,  it  should  he  practicable  for 
the  emplovee  to  provide  notice  of  the 
need  for  huive  either  the  same  day  or  the 
next  business  day.  In  all  ca.ses.  howev(;r. 
the  determination  of  wlnm  an  emplovcie 
could  practicably  provide  notice  must 
take  into  account  the  individual  facts 
and  circumstances. 

(c)  Contont  of  notice.  An  emplox  ee 
shall  provide  at  l(;ast  verbal  notice 
.sufficient  to  make  the  employ(;r  aware 
that  the  employee  mieds  FMLA- 
(jualifving  leave,  and  the  anticijjated 
timing  and  duration  of  the  hiave. 
Dej)(!nding  on  the  situation,  such 
information  may  inclmhi  that  a 
condition  remhirs  the  emplov(H!  unable 
to  perform  the  functions  of  the  job;  that 
the  emplovee  is  jircignant  or  has  Ixien 
ho.s])itali2(id  overnight:  whether  the 
(iinplovee  or  the  emj)lov(!e’s  familv 
memh(!r  is  umhir  the  continuing  care  of 
a  luialth  care  provider;  if  the  hiave  is 
due  to  a  (pialifying  (ixigency.  that  a 
military  nuiinlMir  is  on  covered  active 
dutv  or  call  to  covenid  active  dutv  status 


(or  has  Ixien  notified  of  an  impending 
call  or  order  to  covered  active  duty),  and 
that  the  r(i(pi(ist(i(l  hiave  is  for  one  of  the 
r(ia.sons  list(i(l  in  §  82.5.1 2()(1));  if  the 
hiav(i  is  fora  family  memher,  that  the 
condition  iHiiulers  the  familv  memluir 
unable  to  ])(irform  daily  activiti(is,  or 
that  tlui  family  memher  is  a  covered 
S(irvic(im(imh(ir  with  a  serious  injurv  or 
illness;  and  the  anticipated  duration  of 
the  al).s(inc(i.  if  known.  When  an 
emph)V(i(i  s(i(ik.s  hnive  for  the  first  time 
for  a  FMLA -(pialifying  ixiason.  the 
(implov(i(i  n(i(i(l  not  (ixpnissly  a.ssert 
rights  under  the  FMLA  or  even  mention 
the  FMLA.  When  an  einjiloxaie  .s(i(iks 
hiave  due  to  a  FMLA-(pialifying  riiason. 
for  which  the  (iinployer  has  previously 
provi(hi(l  FMLA-j)rotect(i(l  hiave.  the 
em|)loy(i(i  must  sp(icifically  reference 
the  (jualifying  nia.son  for  leave  or  the 
n(i(id  for  FMLA  leave.  In  all  cas(i.s.  the 
employer  should  iiujuire  further  of  the 
(im])loy(i(i  if  it  is  n(iC(is.sary  to  have  more 
information  about  wluither  FMLA  hiave 
is  being  sought  by  the  (iinplovee.  and 
obtain  the  lUicessary  details  of  the  leave 
to  he  tak(in.  In  the  ca.se  of  miidical 
conditions,  the  (iiniiloyiir  may  find  it 
n(iC(issary  to  impure  further  to 
determine  if  the  hiave  is  hiicause  of  a 
.siiiious  luialth  condition  and  may 
nupuist  miidical  certification  to  su|)port 
the  iKied  for  such  hnivii.  SVif:;  82.5.305. 
An  (imph)V(ir  may  akso  nupuist 
certification  to  sn])p()rt  the  mied  for 
hiave  for  a  (pialifying  exigency  or  for 
military  canigiviir  hnive.  See  §<^825.30?). 
825.310).  When  an  (imi)lov(i(i  has  hiitiii 
priivioiisly  certifiiul  for  hnive  due  to 
more  than  one  l''MLA-(pialifying  nnison. 
the  einjiloyiir  may  need  to  impure 
further  to  (hitermine  for  which 
(pialifying  reason  the  hiave  is  needed. 
An  em])h)y(ie  has  an  obligation  to 
res])on(l  to  an  employiir's  cpiestions 
designed  to  determine  whethiir  an 
ah.sence  is  potiiiitially  FMLA-(pialifying. 
Failure  to  nisjKmd  to  nnisonahle 
emjiloyiir  inipiiries  riigarding  the  leave 
rinpiest  may  result  in  denial  of  FMLA 
])rotection  if  the  (im])loy(ir  is  unable  to 
(hitermine  wh(ith(ir  the  hnive  is  FMLA- 
(pialifying. 

(d)  Couz/j/y/ng  with  employer  policy . 
An  emiiloyiir  may  riiipiirii  an  emplovee 
to  comply  with  the  employer’s  usual 
and  customary  notice  and  jirociidural 
nnpiiremenls  for  nnpiesting  hnive. 
ah.sent  unusual  circumstanciis.  I'Or 
(ixam])hi.  an  employiir  may  nnpiini  that 
written  notice  .set  forth  the  nnisons  for 
the  nnpuistiid  hnive.  tlui  anticijiated 
duration  of  the  hnive,  and  the 
anti(:ij)at(i(l  start  of  the  hnive.  An 
(imi)loy(i(i  also  may  he  nnjuired  by  an 
employer's  policy  to  contact  a  specific 
individual.  Unusual  circumstanciis 


would  include  situations  such  as  when 
an  employiie  is  nnahle  to  coinjily  with 
the  employer’s  jiolicy  that  nnjmists  for 
hnive  sliouhl  bii  made  by  contacting  a 
spiicific  number  biicause  on  the  day  the 
employiHi  needs  to  provide  notice  of  his 
or  her  muid  for  I'MLA  hnive  tluirii  is  no 
one  to  answiir  the  call-in  number  and 
the  voice  mail  box  is  full.  Where  an 
emplovee  does  not  coinplv  with  the 
emjilover’s  usual  notice  and  procedural 
nupiirements.  and  no  unusual 
circumstances  justify  the  failure  to 
comply.  FMLA-protected  hnive  mav  be 
delayed  or  denied.  However,  FMLA- 
lirotected  leave  may  not  be  delayed  or 
denied  wh(?re  the  emjiloyer’s  policy 
nnpiires  notice  to  be  given  sooner  than 
set  forth  in  paragrajih  (a)  of  this  siiction 
and  the  employee  provides  timely 
notice  as  .set  forth  in  paragraph  (a)  of 
this  section. 

(e)  Scheduling  planned  medical 
treatment.  When  ])lanning  medical 
treatment,  the  employee  must  consult 
with  the  emjiloyer  and  make  a 
nni.sonable  effort  to  schedule  the 
treatment  so  as  not  to  di.sru])t  unduly 
the  emjiloyer’s  oiierations,  subject  to  the 
approval  of  the  health  care  provider. 
Ixmployiies  are  ordinarily  exiiected  to 
consult  with  their  em])h)vers  jirior  to 
the  .scheduling  of  treatment  in  order  to 
work  out  a  treatment  .schedule  which 
b(!st  suits  the  needs  of  both  the 
emplover  and  the  (Miiplovee.  For 
example,  if  an  einjiloyee  who  provides 
notice  of  the  ne(;(l  to  take  FMLA  leave 
on  an  intermittent  basis  for  planned 
medical  treatment  neglects  to  consult 
with  the  emplover  to  make  a  reasonable 
effort  to  arrange  the  schedule  of 
treatments  so  as  not  to  unduly  disrupt 
the  employer’s  ojierations,  the  employer 
may  initiate  discussions  with  the 
employee  and  require  the  employee  to 
attemjit  to  make  such  arrangements, 
subject  to  the  apjiroval  of  the  h(!alth  care 
jirovider.  See  §§825.203  and  825.205. 

(f)  Intermittent  hiave  or  leave  on  a 
reduced  leave  schedule  must  be 
medicallv  necessarv  due  to  a  serious 
health  condition  or  a  serious  injury  or 
illness.  An  employee  shall  advise  the 
employer,  ujion  nKpiest,  of  the  reasons 
why  the  intermittent/reduced  leave 
schedule  is  nece.ssary  and  of  the 
.schedule  for  treatment,  if  ajiiilicable. 
'I’lie  emplovee  and  emjiloyer  shall 
attemjit  to  work  out  a  schedule  for  such 
leave  that  meets  the  emjilovee’s  needs 
without  unduly  di.srupting  the 
enqiloyer’s  operations,  subject  to  the 
ajiproval  of  the  health  care  jirovider. 

(g)  An  employer  may  waive 
emjiloyees’  FMLA  notice  reipiirements. 
See  §  825.304. 
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§825.303  Employee  notice  requirements 
for  unforeseeable  FMLA  leave. 

(a)  Tiinin}>  ol  notice;.  When  the 
a])])roxiniate  timing  of  the  need  for  leave 
is  not  foreseeable,  an  employee  must 
provide  notice  to  the  employer  as  soon 
as  practicaljli!  under  tin;  facts  and 
circumstanccis  of  tin;  particular  case;.  It 
generally  should  he  practicable  for  the 
employee  to  provide  notice  of  leave  that 
is  unforeseeable  within  the  time 
l)re.scril)ed  by  the  employer’s  usual  and 
customary  notice  requirements 
applicable  to  such  leave.  See 
§  825.3()3(c).  Notice  may  he  given  by  the 
employee’s  spokesjierson  (e.g.,  spouse, 
adult  family  member,  or  other 
responsible  jjarty)  if  the  employee  is 
unable  to  do  so  personally.  For  example, 
if  an  employee’s  child  has  a  severe 
asthma  attack  and  the  emjjloyee  takes 
the  child  to  the  emergency  room,  the 
employee  would  not  he  recpiired  to 
leave  his  or  her  child  in  order  to  rejjort 
the  ab.sence  while  the  child  is  receiving 
emergency  treatment.  However,  if  the 
child’s  asthma  attack  nKpureil  only  the 
use  of  an  inhaler  at  home  followed  by 
a  jjeriod  of  rest,  the  em])loyee  would  he 
expected  to  call  the  emj)loyer  promptlv 
after  ensuring  the  child  has  u.sed  the 
inhaler. 

(h)  Content  of  notice.  An  em|)loye(; 
shall  provide  sufficient  information  for 
an  em])loyer  to  reasonably  determine 
whether  the  FMbA  may  apply  to  the 
leave  retpiest.  D(;pending  on  the 
situation,  such  information  may  include 
that  a  condition  renders  the  enqilovee 
unable  to  perform  the  functions  of  the 
job;  that  the  employee  is  ])regnanl  or  has 
been  hos])italized  overnight:  whether 
the  employee  or  the  employee’s  familv 
member  is  under  the  continuing  care  of 
a  health  care  provider;  if  the  leave  is 
due  to  a  (jualifving  exigency,  that  a 
military  member  is  on  c:overed  aedive 
duty  or  call  to  covered  active  duty  status 
(or  has  been  notified  of  an  imjjending 
call  or  order  to  covered  active  duty], 
that  the  recjue.sted  leave  is  for  one  of  the 
reasons  listed  in  825.1 2(i(h),  and  the 
anticipated  duration  of  the  absence:  or 
if  the  leave  is  for  a  family  member  that 
the  condition  renders  the  family 
member  unable  to  perform  dailv 
activities  or  that  the  family  member  is 
a  covered  servicemember  with  a  serious 
injury  or  illness;  and  the  anticipated 
duration  of  the;  absence,  if  known.  VVlum 
an  em])loyee  seeks  leave  for  the  first 
time  for  a  FMLA-(iualifying  reason,  the 
employee  neiul  not  expressly  assen  t 
rights  under  the  FMLA  or  even  mention 
the  FMLA.  When  an  emplovee  seeks 
leave  due  to  a  (pialifying  reason,  for 
which  the  employer  has  jereviouslv 
provided  the  employee  FMLA-protected 
leave,  the  employee  must  specifically 


reference  either  the  (pialifying  rea.son  for 
leave  or  the  need  for  FMLA  leave. 

(killing  in  “sick”  without  ])roviding 
more  information  will  not  he  considered 
sufficient  notice  to  trigger  an  employer’s 
obligations  under  the  Act.  fhe  employer 
will  he  exj)ected  to  obtain  any 
additional  recpiired  information  through 
informal  means.  An  emplovee  has  an 
obligation  to  respond  to  an  employer’s 
(piestions  designed  to  determine 
whether  an  absence  is  ])otentially 
FMLAupialifving.  Failure  to  respond  to 
reasonable  em})loyer  impiiries  regarding 
the  leave  recpiest  may  result  in  denial  of 
FMLA  protection  if  the  emplover  is 
unable  to  determine  whether  the  h^ave 
is  FMLA-cpialifving. 

(c)  Complying  with  emplover  policy. 
When  the  need  for  leave  is  not 
fore.seeahle,  an  em|)loy(re  must  comply 
with  the  employer’s  usual  and 
ciKstomary  notice  and  procedural 
requirements  for  re(]uesting  leave, 
ah.sent  unusual  circum.stances.  For 
(ixample,  an  (;mploy(;r  may  reejuire 
employ(H;s  to  call  a  designatcnl  nnmlHir 
or  a  s])ecific  individual  to  r(!qiu;st  leave. 
However,  if  an  em])loyee  recpiires 
emergency  medical  treatment,  he  or  she 
would  not  1){!  ixupured  to  follow  the  call- 
in  procedure  until  his  or  her  condition 
is  stabilized  and  he  or  .she  has  access  to, 
and  is  abb;  to  use.  a  ])hone.  Similarlv, 
in  the  case  of  an  emergency  r(!(pnring 
hiave  because  of  a  FMLA-cpialifying 
r(!ason.  written  advance  notice  ])ur.suant 
to  an  einjiloyer’s  internal  rnUxs  and 
procedures  may  not  he  nHpured  when 
FMLA  leave  is  involved.  11  an  emplovee 
does  not  comply  with  the  employer’s 
usual  notice  and  procedural 
requirements,  and  no  unusual 
circumstances  justify  the  failure  to 
comply,  F’MLA-protr^cted  leave  mav  be 
delayed  or  denied. 

§  825.304  Employee  failure  to  provide 
notice. 

(a)  Proper  notice  recpiired.  In  all  cases, 
in  order  for  the  onset  of  an  (unployee’s 
FMLA  leave  to  he  delaycid  due  to  lack 
of  retpured  notice,  it  must  be  clear  that 
the  employcu;  had  actual  notice  of  the 
FMLA  notice  riKjnirements.  This 
condition  would  hi;  sati.sfied  by  the 
employer’s  pro])er  posting  of  the 
ri;qnired  notice  at  the  worksite  wh(;re 
the  emplov(;e  is  employed  and  the 
employer’s  ])rovision  of  the  r(;(pured 
notice  in  either  an  emplovee;  handbook 
or  (;mplov(;e  distribution,  as  reipiired  hv 
§825.30(1. 

(h)  Foreseeable  leave — 30  (lavs.  Whi;n 
the  iu;ed  for  FMLA  leave;  is  foreseeahh; 
at  lea.st  30  days  in  advance  and  an 
em])loy(;e  fails  to  give  timely  advance 
notice  with  no  reasonable  excn.se.  the 
emidoyer  may  d(;lay  FMLA  coverage 


until  30  days  after  the  date  the 
em])loy(;e  provides  notice.  The  need  for 
l(;ave  and  the  approximate  date  l(;ave 
would  he  taken  must  have  been  cl(;arlv 
fores(;(;ahle  to  the  employ(;e  30  days  in 
advance  of  the  leave.  For  example, 
knowledge  that  an  employ(;e  would 
receive  a  telephone  call  about  the 
availability  of  a  child  for  adoj)tion  at 
.some  unknown  |)oint  in  the  future 
would  not  he  sufficient  to  e.stablish  the 
leave  was  ch;arly  foreseeable  30  days  in 
advance. 

(c)  For((S(;eal)le  leave — less  than  30 
(lavs.  When  the  n(;ed  for  FMLA  leave  is 
foreseeable  fewer  than  30  days  in 
advance  and  an  em])foyee  fails  to  give 
notice  as  .soon  as  practicable  under  the 
particular  facts  and  circumstanc(;.s,  the 
extent  to  which  an  emjjfoyer  may  delay 
FMLA  coverage  for  leave  depends  on 
the  facts  of  the  j)articular  ca.se.  For 
(;xample,  if  an  employ(;e  r(;a.sonahlv 
should  have  given  the  employer  two 
wei;k.s  notice  but  in.st(;ad  only  provided 
one  week  notice,  then  the  employer  may 
delay  FMLA-prot(;cted  l(;ave  for  one 
w(;(;k  (thus,  if  the  emjdoyi;!'  el(;ct.s  to 
delay  FMLA  cov(;rage  and  the  employee 
nonethel(;.s,s  takes  l(;ave  one  w(;ek  after 
providing  the  notice  (/.(;..  a  week  before 
the  two  w(;ek  notice  period  has  he(;n 
met)  the  leave  will  not  be  FMLA- 
protected). 

(d)  lJnlores(;(;able  leave.  When  the 
ne(;d  for  FMl.A  l(;av(;  is  unfore.s(;eahle 
and  an  employee  fails  to  give  notice  in 
accordance  with  §825.303,  the  (;xt(;nt  to 
which  an  emjjloyer  mav  delay  FMLA 
coverage  for  l{;ave  depends  on  the  facts 
of  the  particular  case.  For  (;xample.  if  it 
would  have  b(;en  juacticable  for  an 
(;mploy(;e  to  have  givt;n  the  employer 
notice  of  the  need  for  leave  very  soon 
after  the  need  arises  consistent  with  the 
(;mploy(;r’.s  policy,  hut  in.st(;ad  the 
{;mploy(;e  provided  notice  two  days 
after  the  leave  began,  then  the  employer 
may  d(;lay  FMLA  coverage  of  the  l(;ave 
by  two  days. 

(e)  Waiver  of  notice.  An  emj)loy(;r 
may  waive  emj)loy(;es’  FMLA  notice 
obligations  or  the  employer’s  own 
internal  rul(;.s  on  leave  notice 
r(;(]uirement.s.  If  an  emplov(;r  does  not 
waive  the  em])lovee’s  obligations  und(;r 
its  internal  h;ave  riih;.s.  the  emi)loy(;r 
may  take  a])pro|)riate  action  under  its 
internal  rul(;.s  and  ])rocedures  for  failure 
to  follow  its  usual  and  customarv 
notification  rul(;.s,  absent  unusual 
circumstances,  as  long  as  the  actions  are 
tak(;n  in  a  manner  that  does  not 
discriminate  against  emjjloy(;(;.s  taking 
FMLA  l(;ave  and  the  rules  are  not 
inconsi.stent  with  §  825.3()3(a). 
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§825.305  Certification,  general  rule. 

(a)  (tf^nenil.  An  (;inj)loy(;r  may  nuiiiiro 
that  an  emploveo's  leave  to  care  tor  the 
employee’s  covered  family  meinhca'  with 
a  .serious  health  condition,  or  due  to  the 
emj)lovee's  own  .serious  health 
condition  that  makes  the  (miployee 
unable  to  perform  one  or  more  of  tin; 
essential  functions  of  the  em])loyee's 
|)osition.  he  snpjjorlcul  hy  a  cerlincation 
issued  hy  the  health  can;  provider  of  the 
employee  or  the  emjjlovee's  familv 
memher.  An  employer  may  also  iXHjuire 
that  an  emj)lovee's  leave  because  of  a 
(jualifying  exigency  or  to  can;  for  a 
covenul  servicememher  with  a  serious 
injury  or  illne.ss  Im;  supported  hy  a 
certification,  as  de.scrihed  in  §§825.309 
and  825.310.  respectively.  An  employer 
mu.st  give  notice  of  a  recpiirinnent  for 
certification  each  time  a  certification  is 
recpiired;  such  notice  must  he  written 
notice  whenever  re(juired  hy 
§  825.300(c).  An  emj)loyer's  oral  retpiest 
to  an  employee  to  furnish  any 
suhse()uent  certification  is  sufficient. 

(h)  Timing.  In  most  cases,  the 
em|)loyer  should  request  that  an 
(anployee  furnish  certification  at  the 
time  the  employee  giv(!s  notice  of  the 
need  for  leave;  or  within  five  business 
days  thereafter,  or.  in  the  case  of 
unforeseen  l(;ave.  within  five  husine.ss 
days  after  the  leave  commences.  The 
employer  mav  r(;(|uest  certification  at 
.some  later  dale  if  the  employer  later  has 
rea.son  to  (luestion  the  apj)ro])riatenes.s 
of  the  leave  or  its  duration.  The 
emj)lovee  mn.st  provide  the  re(]uested 
certification  to  the  em])loyer  within  15 
calendar  days  after  the  em|)lover's 
reciuest.  unless  it  is  not  practicable 
under  the  particular  circumstances  to  do 
so  despite  the  employee's  diligent,  good 
faith  efforts  or  the  employer  provides 
more  than  15  cal(;ndar  days  to  return  the 
n;(piested  certification. 

(c)  Com/j/e/e  (unl  sufficient 
certification.  The  employee  must 
j)rovide  a  complete  and  sufficient 
certification  to  the  employer  if  r(;(iuired 
hy  the  emj)lover  in  accordance  with 
§§  825.3()(),  825. 309,  and  825.310.  The 
employer  shall  advi.se  an  employee 
whenever  the  employer  finds  a 
certification  incomplete  or  insufficient, 
and  shall  state  in  writing  what 
additional  information  is  nece.ssarv  to 
make  the  certification  complete  and 
sufficient.  A  certification  is  considered 
incomplete  if  the  em])loyer  receiv(;s  a 
certification,  hnt  one  or  more  of  the 
a]>])licahle  entries  have  not  been 
completed.  A  certification  is  considered 
insufficient  if  the  employer  receives  a 
complete  cerlific:ation.  hut  the 
information  provided  is  vague, 
ambiguous,  or  non-responsive.  The 


employer  must  provide  the  em])loyee 
with  sev(;n  calendar  days  (unless  not 
practicable  und(;r  the  ])arlicular 
circumstances  desjjite  the  em])loy(;e’s 
dilig(;nt  gootl  faith  efforts)  to  core  any 
such  d(;ficiency.  If  the  deficiencies 
specified  hy  the  employer  are  not  c:ur(;d 
in  the  resul)mitt(;d  certification,  the 
em])lover  may  deny  the  taking  of  FMLA 
l(;avi;,  in  accordance  with  §825.313.  A 
certification  that  is  not  return(;d  to  the 
em|)loyer  is  not  consider(;d  incomplete 
or  insufficient,  hut  constitutes  a  failun; 
to  |)rovid(;  certification. 

(d)  (Consequences.  At  the  time  the 
employer  re(]uests  certification,  the 
em])loyer  must  also  advi.se  an  employee 
of  the  anticipated  consequences  of  an 
emplovee's  failure  to  provide  adequate 
certification.  If  the  enq)loye(;  fails  to 
provide  the  employer  with  a  com])lete 
and  sufficient  certification,  des))ite  the 
opportunitv  to  cure  the  certification  as 
provided  in  jiaragraph  (c)  of  this 
section,  or  fails  to  provide  any 
certification,  the  employe;!'  may  deny  the 
taking  of  FMLA  leave,  in  accordance 
with  §  825.313.  It  is  the  employee’s 
responsihilily  eith(;r  to  furnish  a 
com])lete  and  suffici(;nt  certification  or 
to  furnish  the  health  care  jerovider 
])roviding  the  certification  with  any 
nec(;ssary  authorization  from  the 
emj)loy(;e  !)r  the  einjelovee’s  family 
memher  in  order  for  the  health  care 
provider  to  release  a  c:omj)lete  and 
sufficient  certification  to  the  (;mplover 
to  support  the  employ(;e’s  FMLA 
recpiest.  This  provision  will  a])i)ly  in 
any  case;  where  an  employer  retjnests  a 
certification  permitted  by  the.se 
regulations,  whether  it  is  the  initial 
certification,  a  recertification,  a  second 
or  third  opinion,  or  a  fitness  for  duty 
certificate,  including  any  clarifications 
necessary  to  determine  if  such 
certifications  are  authentic  and 
sufficient.  See  §§825.308,  825.307, 
825.308,  and  825.312. 

((;)  Annual  medical  certification. 
\Vh(;re  the  em])lovee’.s  need  for  leave 
due  to  the  employee’s  own  serious 
health  condition,  or  the  serious  health 
condition  of  the  (;mploye(;’.s  covered 
family  memh(;r,  lasts  heytjnd  a  single 
leave;  year  (as  defined  in  §  825.200),  the 
(;mployer  may  r(;(juir(;  the  em])loy(;e  to 
j)rovide  a  new  medical  certification  in 
each  suh.se(|nent  leave  v(;ar.  Such  new 
medical  c(;rtification.s  are  subject  to  the 
jerovisions  for  authentication  and 
clarification  .set  forth  in  §825.307, 
including  second  and  third  opinions. 


§825.306  Content  of  medical  certification 
for  leave  taken  because  of  an  employee's 
own  serious  health  condition  or  the  serious 
health  condition  of  a  family  member. 

(a)  Required  information.  When  leave 
is  taken  because  of  an  em])love(;’,s  own 
.serious  h(;;illh  condition,  or  the  .si;riou.s 
h(;alth  condition  of  a  family  meml)(;r,  an 
(;m])loy(;r  may  r(;(]uir(;  an  (anployee  to 
obtain  a  medical  certification  from  a 
health  care  provider  that  sets  forth  tin; 
following  information: 

(1)  Tlu;  naim;,  address,  t(;lephone 
number,  and  fax  numher  of  the  health 
care  provider  and  tyjK;  of  medical 
practice/specializalion; 

(2)  The  approximate  date  on  which 
the  serious  health  condition 
commenced,  and  its  probable  duration; 

(3)  A  statement  or  descri|)tion  of 
ajqnopriate  medical  facts  regarding  the 
patient’s  health  condition  for  which 
i’MLA  leave  is  requested.  The  medical 
facts  mu.st  Ik;  sufficient  to  su])port  the 
need  for  leave;.  Such  medical  facts  may 
include  information  on  symj)tom.s, 
diagnosis,  hospitalization,  doctor  visits, 
whether  medication  has  l)(;en 
pre.scrihed.  any  referrals  for  evaluation 
or  treatment  (])hy.sical  thera])y,  for 
example),  or  any  other  reginu;n  of 
continuing  tr(;atment: 

(4)  If  tlu;  em])loyee  is  tlu;  pati{;nt, 
information  sufficient  to  establish  that 
tlu;  emj)loyee  cannot  ])(;rform  the 
essential  functions  of  the  em])lovee’.s  job 
as  well  iis  the  nature  of  any  other  work 
re.strictions,  and  the  likely  duration  of 
such  inahilitv  (.see  §825.1 23(h)  and  (c)); 

(5)  If  the  ])atient  is  a  covered  family 
memher  with  a  .serious  health  condition, 
information  .sufficient  to  establish  that 
the  family  memher  is  in  neeil  of  care,  as 
de.scrihed  in  §825.124,  and  an  estimate 
of  the  frecjuency  and  duration  of  the 
leav'e  retpiired  to  c:are  for  the  familv 
memher; 

(8)  If  an  employee  requests  leave  on 
an  intermittent  or  reduced  schedule 
basis  for  planned  medical  treatment  of 
the  employee’s  or  a  covered  family 
member’s  serious  health  condition, 
information  sufficient  to  establish  the 
medical  necessity  for  such  intermittent 
or  reduced  schedule  leave  and  an 
estimate  of  the  dates  and  duration  of 
such  treatnu;nt.s  and  any  periods  of 
r(;covery; 

(7)  If  an  enq)loyee  requests  leave  on 
an  intermittent  or  rediu:(;d  .sclu;dule 
basis  for  the  em])loyee’.s  serious  health 
condition,  including  j)regnancy,  that 
may  result  in  unfore.seeahle  ejji.sodes  of 
incapacity,  information  sufficient  to 
establish  the  medical  necessity  for  such 
int(;rmittent  or  reduced  schedule  leave 
and  an  estimate  of  the  fr(;quency  and 
duration  of  the  epi.sodes  of  incapacity: 
and 
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(8)  If  an  emi)loyee  reciuests  leave  on 
an  intermittent  or  reduced  schedule 
basis  to  i:are  for  a  covered  fainilv 
member  with  a  .serious  beallb  condition, 
a  statement  that  siicli  leave;  is  medicallv 
nec(;.ssarv  to  care  for  the  family  memb(;r, 
as  d(;scril)ed  in  82.5. 124  and 
82.5.20.3(1)).  wldcb  can  include  assisting 
in  the  family  member's  rei:overv,  and  an 
estimate  of  the  freeiuency  and  duration 
of  the  re(|uired  leave. 

(b)  DOb  has  (leveloj)ed  two  optional 
forms  (Form  VVI1-38()E  and  Form  \VH- 
38()F,  as  revised)  for  use  in  obtaining 
medical  certification,  including  second 
ami  third  oj)inion.s.  from  health  c:are 
providers  that  meets  FMFA's 
certification  reejuirements.  Optional 
form  VVli-38()F  is  for  u.se  when  the 
emj)loyee'.s  need  for  leave  is  due  to  the 
em])loyee’s  own  .serious  health 
condition.  Optional  form  \VH-380F  is 
for  n.se  when  the  em])lovee  needs  leave 
to  care  for  a  family  member  with  a 
.serious  health  condition.  These  o])tional 
forms  reflect  certification  retpdrements 
so  as  to  permit  the  health  care  i)rovider 
to  furnish  apj)ro])riate  medical 
information.  Form  \VI  t-38()-F  and  \VH- 
38()-F,  as  revi.sed,  or  another  form 
containing  the  same  basic  information, 
may  be  used  by  the  emplover;  however, 
no  information  mav  he  retpured  hevond 
that  specified  in  825.3()(),  825.307, 
and  825.308.  In  all  instances  the 
information  on  the  form  must  relate 
only  to  the  serious  health  condition  for 
which  the  current  need  for  leave  exists. 
Prototype  forms  \Vn-380-F  and  WII- 
380-F  may  be  obtained  from  local 
offices  of  the  Wage  and  Hour  Division 
or  from  the  Internet  at  n  iviv.dol.gov/ 
wild. 

(c)  If  an  employee  i.s  on  FMFA  leave 
running  concurrently  with  a  workers’ 
compensation  absence,  and  the 
])rovi.sion,s  of  the  workers’  comj)en.sation 
statute  permit  the  employer  or  the 
employer’s  re])resentative  to  recpiest 
additional  information  from  the 
employee’s  workers’  compensation 
health  care  jnovider,  the  FMLA  does  not 
prevent  the  employer  from  following  the 
workers’  compensation  provisions  and 
information  received  under  those 
provisions  may  be  considered  in 
determining  the  emplovee’s  entitlement 
to  FMFA-])rotected  leave.  Similarly,  an 
employer  may  reejuest  additional 
information  in  accordance  with  a  paid 
leave  ])olicy  or  disability  ])lan  that 
re(]uires  greater  information  to  (pialify 
for  payments  or  benefits,  jnovided  that 
the  em])loyer  informs  the  employee  that 
the  additional  information  only  needs  to 
be  provided  in  connection  witli  rec:eij)t 
of  such  payments  or  benefits.  Anv 
information  received  ])ursuant  to  such 
policy  or  plan  may  be  considered  in 


determining  the  employee’s  entitlement 
to  FMLA-protected  leave.  If  the 
employee  fails  to  provide  the 
information  recpiired  for  receipt  of  such 
payments  or  benefits,  such  failure  will 
not  affect  the  em])loyee’.s  entitlement  to 
take  unpaid  FMFA  leave.  .See 
^825.2()7(a). 

(d)  If  an  em])loyee’s  .serious  health 
condition  may  also  he  a  disahilitv 
within  the  meaning  of  the  Americans 
with  Disabilities  Act  (ADA),  as 
amended,  the  FMLA  does  not  prevent 
the  employer  from  following  the 
l)roc;edure.s  for  reejuesting  medical 
information  under  the  ADA.  Any 
iidbrmation  received  pursuant  to  the.se 
|)rocedure.s  may  be  considered  in 
determining  the  emplovee’s  entitlement 
to  FMLA-protec;ted  leave. 

(e)  While  an  employee  may  choose  to 
com])ly  with  the  certification 
reejnirement  by  providing  the  em])loyer 
with  an  authorization,  release,  or  waiver 
allowing  the  employer  to  communicate 
direc;tly  with  the  health  care  provider  of 
the  emplovee  or  his  or  her  covered 
family  member,  the  emj)loyee  may  not 
he  recpiired  to  provide  .suc;h  an 
authorization,  release,  or  waiver.  In  all 
instanc:es  in  which  c:ertific:atic)n  i.s 
recpiested,  it  i.s  the  employee’s 
responsibility  to  jirovide  the  employer 
with  c.omplete  and  suffic:ient 
certification  and  failure  to  do  .so  may 
result  in  the  denial  of  FMLA  leave.  .See 
S825.3()5(cl). 

§825.307  Authentication  and  clarification 
of  medical  certification  for  leave  taken 
because  of  an  employee’s  own  serious 
health  condition  or  the  serious  health 
condition  of  a  family  member;  second  and 
third  opinions. 

(a)  CUirificdtion  and  (lutlwiiiicdtioii.  If 
an  em])loyee  submits  a  cc)mi)lete  and 
sufficnent  c;ertific:ation  signed  by  the 
health  c:are  provider,  the  employer  may 
not  recjue.st  additional  information  from 
the  health  c:are  provider.  However,  the 
emjjloyer  may  c:ontact  the  health  care 
provider  for  purposes  of  cdarification 
and  authentic:ation  of  the  medical 
c:ertification  (whether  initial 
c;ertification  or  rec:ertific:ation)  after  the 
employer  has  given  the  emj)lo\'ee  an 
c)])])c)rtunity  to  cure  any  cleficienc;ie.s  as 
.set  forth  in  §  825.3()5(c).  To  make  such 
c;ontact,  the  employer  must  u.se  a  health 
c;are  ])rovicler.  a  human  re.sourc:e.s 
professional,  a  leave  administrator,  or  a 
management  official.  Under  no 
circ:um.stanc:e.s,  however,  may  the 
employee’s  direct  supervisor  contact  the 
emplovee’s  health  c:are  j)rovicler.  For 
purj)C)se.s  of  these  regulations, 
authentication  means  providing  the 
health  c:are  provider  with  a  c:opy  of  the 
certific;ation  and  recpiesting  verific;ation 


that  the  information  c:ontainecl  on  the 
certific;ation  form  was  completed  and/or 
authorized  by  the  health  care  provider 
who  signed  the  clc)c:ument:  no  additional 
medical  information  mav  he  recpiested. 
CAavification  means  c:c)ntac;ting  the 
health  c:are  ])rc)vicler  to  understand  the 
handwriting  on  the  meciic;al  certification 
or  to  understand  the  meaning  of  a 
response.  Fmployers  may  not  ask  health 
c:are  j)rc)vider.s  for  additional 
information  beyond  that  recpiired  by  the 
c:ertific:ation  form.  The  recpiirements  of 
the  Health  Insurance  Portability  and 
Ac:c;ountability  Ac:t  (HIPAA)  Privac.v 
Rule  (.see  45  CFR  j)art.s  l(i()  and  184), 
whic:h  governs  the  privac;y  of 
indiviclually-identifiahle  health 
information  cheated  or  held  hv  HIPAA- 
c:overed  entities,  must  he  satisfied  when 
individual ly-identifiahle  health 
information  of  an  employee  i.s  .shared 
with  an  employer  by  a  HlPAA-c:overed 
health  c:are  provider.  If  an  emplovee 
c:hoc).se.s  not  to  provide  the  em])loyer 
with  authorization  allowing  the 
em|)loyer  to  edarify  the  certific:atic)n  with 
the  health  c:are  provider,  and  does  not 
otherwise  edarify  the  c;ertific:atic)n.  the 
employer  may  deny  the  taking  of  FMLA 
leave  if  the  c:ertification  i.s  unedear.  See 
§  825.3()5(cl).  It  is  the  em|)loyee’s 
responsibility  to  j)rovicle  the  employer 
with  a  complete  and  suffiedent 
certification  and  to  edarifv  the 
cert ific;at ion  if  nec:e.s.sarv. 

(h)  Second  opinion.  (1)  An  einjilover 
who  has  reason  to  doubt  the  validity  of 
a  medic:al  c:ertific:ation  may  recpiire  the 
em])loyee  to  obtain  a  .sec:oncl  ojjinion  at 
the  employer’s  expense.  Pending  rec;eipt 
of  the  .sec:c)ncl  (or  third)  meclic:al  opinion, 
the  employee  is  provisionally  entitled  to 
the  benefits  of  the  Act.  including 
maintenance  of  group  health  benefits.  If 
the  certific:ations  do  not  ultimately 
establish  the  em])loyee’.s  entitlement  to 
FMLA  leave,  the  leave  shall  not  he 
designated  as  FMLA  leave  and  may  be 
treated  as  paid  or  unjiaid  leave  under 
the  employer’s  established  leave 
poliedes.  In  addition,  the  c,onsecpienc:es 
.set  forth  in  §825.3()5(cl)  will  ap])ly  if  the 
emj)loyee  or  the  employee’s  family 
member  fails  to  authorize  his  or  her 
health  c:are  provider  to  release  all 
relevant  meclic:al  information  pertaining 
to  the  serious  health  condition  at  issue 
if  recpie.sted  by  the  health  c:are  provider 
designated  to  provide  a  .sec;oncl  oj)inion 
in  order  to  render  a  suffiedent  and 
cc)mj)lete  .sec:oncl  opinion. 

(2)  The  employer  i.s  permitted  to 
designate  the  health  c:are  ])rc)vider  to 
furnish  the  .sec;ond  o])inion,  hut  the 
.selected  health  c:are  ])rovider  may  not  he 
employiicl  on  a  regular  basis  by  the 
c;mployer.  The  employer  may  not 
regularly  c.ontracd  with  or  otlierwise 
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njgiilarly  utilize  the  services  ot  the 
health  care  jirovider  furnishing  the 
second  ()j)ini()n  unless  the  employer  is 
located  in  an  area  where  access  to 
health  can;  is  extremely  limited  (e.g..  a 
rural  ar(;a  wh(;re  no  mori;  than  one  or 
two  doctors  j)ractice  in  the  relevant 
si)ecialty  in  the  vicinity). 

(c)  Third  opinion.  If  the  opinions  of 
the  employee's  and  the  em])loyer’s 
designated  health  care  providers  differ, 
the  employer  may  require;  the  employee 
to  obtain  certification  from  a  third 
health  care  ])rovider.  again  at  the 
employer’s  expen.se.  This  third  opinion 
.shall  he  final  and  hinding.  The  third 
health  can;  jirovider  must  he  designated 
or  approved  jointly  by  the  employer  and 
the  employee.  The  em|)lover  and  the 
employee  must  each  act  in  good  faith  to 
attemjJt  to  r(;ach  agreement  on  whom  to 
select  for  the  third  ojnnion  provider.  If 
the  emj)loyer  does  not  attempt  in  good 
faith  to  reach  agreement,  the  employer 
will  he  hound  by  the  first  certification. 

If  the  employee  does  not  attempt  in 
good  faith  to  reach  agreement,  the 
emplov(;e  will  he;  hound  by  the  second 
certification.  For  example,  an  emj)loyee 
who  refuses  to  agr(;(;  to  .see  a  doctor  in 
the  s])ecialty  in  (jnestion  may  he  failing 
to  act  in  good  faith.  On  the  other  hand, 
an  employi;]'  that  refn.ses  to  agrei;  to  any 
doctor  on  a  list  of  specialists  in  the 
ai)propriate  field  provid(;d  by  the 
employee  and  whom  the  employee  has 
not  previously  consulted  mav  he  failing 
to  act  in  good  faith.  In  addition,  the 
consequences  set  forth  in  §  82.5.3().5(d) 
will  aj)ply  if  the  em|)loyee  or  the 
employee's  familv  memh(;r  fails  to 
authorize  his  or  her  health  care  provider 
to  relea.se  all  relevant  m(;dical 
information  ]jertaining  to  the  serious 
health  condition  at  i.ssiie  if  recpiested  hv 
the  health  care  provider  designated  to 
provide  a  third  opinion  in  order  to 
render  a  sufficient  and  complete  third 
ojjinion. 

(d)  Copios  of  opinions.  The  employer 
is  recpiired  to  provide  the  enq)lovee 
with  a  coj)y  of  tin;  .second  and  third 
medical  opinions,  where  applicable, 
upon  request  by  the  employei;. 

R(;()ne.sted  co])ie.s  are  to  he  provid(;d 
within  five  hnsine.ss  days  nnle.ss 
extenuating  cirenm. stances  j)revent  such 
action. 

(e)  Trovfd  oxponsos.  If  the  (;nq)loyer 
r(;cinires  the  employee  to  obtain  either  a 
second  or  third  oj)inion  the  enq)loyer 
mn.st  reimhnr.se  an  employee  or  familv 
meml)(;r  for  any  reasonable  “out  of 
pocket”  travel  expenses  incurred  to 
obtain  the  .s(;cond  and  third  medical 
o|)inion.s.  The  employer  may  not  require 
the  (;mplovee  or  family  member  to  trav(;l 
outside  normal  commuting  distance  for 
purposes  of  obtaining  the  second  or 


third  medical  oj)inions  except  in  very 
imnsnal  circnm.stances. 

(11  Modicol  corlificoHon  abroad.  In 
circumstances  in  whii;h  the  employee  or 
a  family  memher  is  visiting  in  another 
country,  or  a  family  memh(;r  resides  in 
another  coimtrv,  and  a  .serious  h(;alth 
condition  develops,  the  employer  shall 
accept  a  m(;dical  certification  as  w(;ll  as 
.second  and  third  o])inion.s  from  a  h(;alth 
care  provider  who  practices  in  that 
country.  Where  a  certiru;alion  hv  a 
foreign  lK;alth  c:are  j)rovider  is  in  a 
language  other  than  English,  the 
employee  must  provide  the  emi)loyer 
with  a  written  translation  of  tin; 
certification  upon  recpiest. 

§  825.308  Recertifications  for  leave  taken 
because  of  an  employee’s  own  serious 
health  condition  or  the  serious  health 
condition  of  a  family  member. 

(a)  :i()-dav  rido.  An  employer  may 
request  recertification  no  more  often 
than  every  30  days  and  only  in 
connection  with  an  ah.sence  by  the 
employee,  unless  paragraphs  (h)  or  (c)  of 
this  .s(;ction  apply. 

(h)  Mora  than  30  davs.  If  the  medical 
certification  indicat(;.s  that  the  minimnm 
duration  {)f  the  condition  is  more  than 
30  days,  an  (;mplover  mn.st  wait  until 
that  minimum  duration  expires  before 
recpiesting  a  recertification,  nnle.ss 
])aragra])h  (c)  of  this  .section  apjilies.  For 
exami)le,  if  the  m(;dical  certification 
states  that  an  employee  will  he  nnahh; 
to  work.  whethi;r  continnonsly  or  on  an 
intermittent  basis,  for  40  days,  the 
employer  mn.st  wait  40  davs  before 
recjiiesting  a  recertification.  In  all  cases, 
an  employer  may  r(;(ine.st  a 
recertification  of  a  medical  condition 
every  six  months  in  connection  with  an 
ah.sence  by  the  employee.  Accordingly, 
even  if  tin;  medical  certification 
indicates  that  the  employee  will  need 
intermittent  or  reduced  schedule  leave 
fora  j)eriod  in  exce.ss  of  six  months 
(e.g.,  for  a  lifetime  condition),  the 
employer  woidd  hi;  permitted  to  reipiest 
recertification  every  six  months  in 
connection  with  an  absence. 

(c)  Loss  than  30  davs.  An  employ(;r 
may  request  r(;certification  in  less  than 
30  days  if: 

(1)  The  employee  requests  an 
extension  of  leave; 

(2)  Circnm.stances  de.scrihed  hv  the 
previous  certification  have;  changed 
significantly  (e.g.,  the  duration  or 
freipiency  of  the  ah.sence,  the  nature  or 
severity  of  the  illness,  comj)lication,s). 
For  example,  if  a  medical  c(;rtification 
stated  that  an  employee  wonld  need 
leave  for  one  to  two  days  wh(;n  the 
em])loyee  suffered  a  migraini;  headache 
and  the  employee’s  absences  for  his  or 
her  last  two  migraines  lasted  four  days 


each,  then  the  increased  duration  of 
ah.sence  might  constitute  a  significant 
change  in  circnm.stances  allowing  the 
employer  to  reijnest  a  r(;certiiication  in 
less  than  30  days.  Likewise,  if  an 
lanployee  had  a  jjattern  of  using 
nnschednled  FMLA  leave  for  migraines 
in  conjunction  with  his  or  her 
.sch(;dnled  days  off,  then  the  timing  of 
the  ah.sences  akso  might  constitute  a 
significant  change  in  circnm.stances 
sufficient  for  an  enqiloyer  to  reipiest  a 
recertification  more  frequently  than 
every  30  days;  or 

(3)  The  employer  receives  information 
that  casts  doubt  upon  the  enqdoyee’s 
stated  reason  for  the  ahsenc.e  or  the 
continuing  validity  of  the  certification. 
For  example,  if  an  employee  is  on 
FMLA  leave  for  four  weeks  dne  to  the 
enqiloyee’s  knee  surgery,  inclniling 
reciqjeration.  and  the  emjiloyee  plays  in 
company  softball  league  games  during 
the  employee’s  third  week  of  FMLA 
leave,  such  information  might  he 
sufficient  to  cast  doubt  iqiim  the 
continuing  validity  of  the  certification 
allowing  the  employer  to  request  a 
recertification  in  less  than  30  days. 

(d)  Timing.  The  employee  must 
provide  the  requested  recertification  to 
the  employer  within  the  time  frame 
requested  by  the  employer  (which  must 
allow  at  least  15  calendar  days  after  the 
emjiloyer’s  request),  nnle.ss  it  is  not 
practic.ahle  imiler  the  particular 
circumstances  to  do  so  despite  the 
employee’s  diligent,  good  faith  efforts. 

(e)  Contont.  The  employer  may  ask  for 
the  same  information  when  obtaining 
recertification  as  that  ])ermitted  for  the 
original  certification  as  set  forth  in 
§825.300.  The  em])loyee  has  the  same 
obligations  to  jiarticipate  and  cooperate 
(including  jiroviding  a  complete  and 
sufficient  certification  or  adequate 
authorization  to  the  health  care 
provider)  in  the  recertification  process 
as  in  the  initial  certification  j)roce.ss.  Soo 
§  825.305(d).  As  jjart  of  the  information 
allowed  to  he  obtained  on  recertification 
for  leave  taken  because  of  a  serious 
health  condition,  the  enqjloyer  mav 
provide  the  health  care  provider  with  a 
record  of  the  enqiloyee’s  absence 
pattern  and  ask  the  health  care  ])rovider 
if  the  serious  health  condition  and  need 
for  leave  is  consistent  with  such  a 
])attern. 

(0  Any  recertification  reqne.sted  by 
the  employer  shall  he  at  the  em])loyee’.s 
exjien.se  nnle.ss  the  employer  provides 
otherwise.  No  second  or  third  ojiinion 
on  recertification  may  he  required. 

§825.309  Certification  for  teave  taken 
because  of  a  qualifying  exigency. 

(a)  Activo  Daty  Orders.  The  first  time 
an  emjdoyee  requests  leave  bei:an.se  of 
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a  (|iialifying  exigency  arising  out  of  tlie 
covered  active  duty  or  call  to  covered 
active  duty  status  (or  notification  of  an 
iiupeudiug  call  or  order  to  covered 
activ(;  duty)of  a  military  luember  (.see 
§  82.5.1 2(i(a)),  an  eiu])loy(!r  may  recjuire 
the  em])loyee  to  provide;  a  cojjy  of  the 
military  memher’s  active  dutv  orders  or 
other  documeutatiou  issued  by  the 
military  which  indicates  that  the 
military  member  is  on  covered  active 
duty  or  call  to  covered  active  dutv 
status,  and  the  dates  of  the  military 
meml)(;r’s  covered  active  dutv  service. 
This  information  need  only  he  provided 
to  the  employer  once.  A  co])y  of  new 
active  duty  orders  or  other 
documeutatiou  i.ssued  by  the  militarv 
may  he  required  by  the  employer  if  the 
need  for  leave  because  of  a  cpialifying 
exigency  arises  out  of  a  different 
covered  active  duty  or  call  to  covered 
active  duty  status  (or  notification  of  an 
impending  call  or  order  to  covered 
active  duty)  of  the  .same  or  a  different 
militarv  member; 

(b)  Uf^quiwd  information.  An 
employ(;r  may  recpiire  that  l(;ave  for  auv 
(|ualifyiug  exigency  s})ecified  in 
§825.128  he  .sup])ort(;d  by  a  certification 
from  the  employee  that  sets  forth  the 
following  information: 

(1)  A  .statement  or  de.scrijjtiou,  signed 
by  the  employee,  of  a])propriate  fac:ts 
regarding  the  (jualifying  exig(;ncy  for 
which  FMbA  leave  is  recpiested.  The 
facts  must  be  sufficient  to  support  the 
need  for  leave.  .Such  facts  should 
include  information  on  the  type  of 
(gialifying  exigency  for  which  leave  is 
reciuested  and  any  available  written 
documentation  which  supports  the 
request  for  leave;  such  documentation, 
for  example,  may  include  a  copy  of  a 
meeting  announcement  for 
informational  briefings  spon.sored  by  the 
militarv,  a  document  confirming  an 
appointment  with  a  c:onn.selor  or  .st:hool 
official,  or  a  coj)y  of  a  hill  for  .services 
for  the  handling  of  legal  or  financial 
affairs; 

(2)  The  a])|)roximate  date  on  which 
the  qualifying  exigency  commenced  or 
will  commence; 

(3)  If  an  employee  requests  leave 
l)(;cause  of  a  (jualifying  exigency  fora 
single,  continuous  |)eriod  of  time,  the 
beginning  and  end  dat(;.s  for  such 
absence;; 

(4)  If  an  emjjloyee  r(;(]ne.sts  l(;ave 
h(;can.se  of  a  (jualifying  exigency  on  an 
intermittent  or  reduced  sch(;(lul(;  basis, 
an  estimate  of  the  fr(;(jn(;ncy  and 
duration  of  the  qualifying  exigency; 

(5)  If  the  (jualifying  (;xig(;ncy  involv(;s 
me(;ting  with  a  third  jiarty,  ajjprojniate 
contact  information  for  the  individual  or 
(;ntity  with  whom  the  emj)l(wee  is 
m(;(;ting  (such  as  the  name,  title. 


organization,  address,  telej)hone 
number,  fax  number,  and  email  address) 
and  a  brief  de.scrijjtion  of  the  jjiirpose  of 
the  m(;(;ting;  and 

(8)  If  the  (jualifying  exigency  inv()lv(;.s 
Hast  and  Uaenparaiion  leave,  a  cojjy  of 
the  militarv  memher’s  Rest  and 
R(;ciq)(;rati()n  orders,  or  other 
documentation  issued  by  the  militarv 
which  in(licat(;.s  that  the  militarv 
memher  has  h(;(;n  granted  Rest  and 
R(;ciq)(;rati()n  leave,  and  the  (lat(;s  of  the 
military  member’s  Ri;st  and 
R(;cnj)(;ration  l(;av(;. 

(c)  DOL  has  develojjed  an  oj)ti()nal 
form  (Form  \VH-384)  for  (;mj)l()yee.s’  use 
in  obtaining  a  certification  that  meets 
FMLA’s  c(;rtification  r(;(juir(;ments. 

Form  \VH-384  may  he  obtain(;d  from 
local  ()ffic(;s  of  the  Wage  and  Hour 
Division  or  from  the  Internet  at 
ww’w.dol.gov/w’hd.  This  ojjtional  form 
reflects  certification  requirements  so  as 
to  j)(;rmit  the  emj)loy(H;  to  furnish 
ajjprojjriate  information  to  snjjjjort  his 
or  her  r(;(jne.st  for  leave  b(;cans(;  of  a 
(jualifying  (;xig(;ncy.  Form  \VH-384,  or 
another  form  containing  the  same  l)asic 
information,  may  he  n.sed  by  the 
emjjloyer;  how(;v(;r,  no  information  may 
h(;  r(;(juir(;(i  beyond  that  sj)(;cifi(;d  in  this 
s(;(:ti()n. 

(d)  Vinification.  If  an  (;mj)l()y(;e 
submits  a  comjjlete  and  snificient 
certification  to  suj)j)ort  his  or  her 
r(;(jn(;st  for  leave  because  of  a  (jnalifving 
exigency,  the  (;mj)l()V(;r  may  not  request 
additional  information  from  the 
emj)loy(;(;.  How(;v(;r,  if  the  (jnalifving 
(;xig(;ncy  involves  m(;(;ting  with  a  third 
j)arty,  the  employer  may  contact  the 
individual  or  entity  with  whom  the 
(;mj)l(m;e  is  m(;(;ting  for  jnirj)os(;.s  of 
verifying  a  m(;(;ting  or  ajjj)()intment 
schedule  and  tlie  nature  of  the  m(;(;ting 
b(;tw(;en  the  einjiloyme  and  the  sjjecified 
individual  or  entity.  The  emj)l()y(;e’.s 
jjermission  is  not  re(juired  in  order  to 
verify  meetings  or  aj)jK)intments  with 
third  parti(;.s.  hut  no  additional 
information  may  be  r(;(jiu;.sted  by  the 
employer.  An  (;mj)l()y(;r  al.so  may 
contact  an  ajjjnojn  iate  unit  of  the 
Dejjartment  of  Defense  to  r(;(ju(;st 
verification  that  a  militarv  m(;ml)(;r  is  on 
covered  active  duty  or  call  to  covered 
activ(;  duty  .status  (or  has  l)(;(;n  notified 
of  an  imj)(;n(ling  call  or  order  to  cov(;r(;(i 
active  dutv);  no  additional  information 
may  lx;  r(;(ju(;.st(;d  and  the  (;mj)l()V(;(;’s 
j)(;rmi.s.si()n  is  not  r(;(jinr(;(l. 

§  825.31 0  Certification  for  leave  taken  to 
care  for  a  covered  servicemember  (military 
caregiver  leave). 

(a)  Hcqaircd  information  from  health 
can;  provider.  Wlien  l(;ave  is  taken  to 
care  for  a  cov(;re(l  servic(;m(;mh(;r  with 
a  serious  injury  or  illne.ss,  an  emjiloyer 


may  r(;(jnir(;  an  emj)loy(;e  to  obtain  a 
certification  (:()mj)l(;t(;(l  hv  an  authorized 
h(;alth  care  j)r()vid(;r  of  the  covered 
s(;rvic(;m(;ml)(;r.  For  j)nrj)o.ses  of  leave 
taken  to  care  for  a  cover(;d 
.s(;rvic(;m(;mb(;r,  any  om;  of  the  following 
health  care  j)r()vid(;r.s  may  complete 
such  a  certification; 

(1)  A  l)nit(;(i  States  D(;j)artm(;nt  of 
D(;f(;nse  (“DOD”)  h(;alth  care  j)rovid(;r; 

(2)  A  lJnit(;(l  .Stat(;.s  Dejuirtment  of 
Veterans  Affairs  (“VA”)  h(;alth  care 
j)rovi(l(;r; 

(3)  A  DOD  TRIOARF  network 
authorized  j)rivate  h(;alth  care  jjrovider; 

(4)  A  DOD  non-n(;tw()rk  TRICARF 
authorized  jjrivate  h(;alth  care  jjrovider; 
or 

(5)  Any  health  care  j)rovider  as 
defined  in  §825.125. 

(h)  If  the  authorized  health  care 
jjiovider  is  unable  to  make  certain 
militarv-relal(;d  det{;rminati()n.s  outlined 
below,  the  authorized  health  care 
j)rovid(;r  may  rely  on  determinations 
from  an  auth()riz(;(l  DOD  rej)resentative 
(such  as  a  DOD  R(;c()V(;ry  Care 
Coordinator)  or  an  authorized  VA 
r(;j)r(;.s(;ntativ(;.  An  emjdoyx;!'  mav 
r(;(jn(;st  that  the  h(;alth  care  jnovider 
juovide  the  following  information: 

(1)  'I'he  name.  a(i(lr(;ss.  and 

ai) j)roj)riat(;  contact  information 
(t(;l(;j)hone  mnnher,  fax  mnnher.  and/or 
(;mail  a(l(lr(;,s.s)  of  the  health  can; 
jjrovider,  the  tyj)(;  of  m(;(li(:al  jnactice, 
the  medical  .sj)(;cialty.  and  wh(;ther  the 
h(;alth  care  j)r()vi(l(;r  is  one  of  the 
following: 

(i)  A  DOD  lu;alth  care  j)rovi(ler; 

(ii)  A  VA  health  care  jnovider: 

(iii)  A  DOD  TRlCiARE  network 
authorized  jirivate  health  care  j)r()vid(;r: 

(iv)  A  DOD  non-network  TRKiARF 
authorized  jjrivate  health  care  j)rovid(;r; 
or 

(v)  A  h(;alth  care  jjrovider  as  defin{;d 
in  §825.125. 

(2)  Whether  the  co\’ered 
s(;rvicememh(;r's  injury  or  illn(;.s.s  was 
incurred  in  the  line  of  duty  on  active 
duty  or.  if  not,  whether  the  covered 
serv'icemember’s  injury  or  illiu;.s,s 
(;xi.st(;(l  b(;for(;  the  b(;ginning  of  the 
.s(;rvic(;m(;ml)(;r’s  active  dutv  and  was 
aggravated  by  .s(;rvic(;  in  the  line  of  duty 
on  active  duty; 

(3)  The  aj)j)roximat(;  date  on  which 
the  serious  injury  or  illn(;s.s  (:()mmen(:(;d 
or  was  aggravated,  and  its  jnohable 
duration; 

(4)  A  statement  or  (l(;.scrij)ti()n  of 

aj) j)roj)riate  medical  facts  r(;gar(ling  the 
covered  servicememher's  h(;alth 
condition  for  which  FMbA  l(;av(;  is 
r(;(jn(;.sted.  The  medical  facts  must  he 
sufficient  to  snjjjjort  the  n(;e(l  for  leave. 

(i)  In  the  case  of  a  current  member  of 
the  Armed  Forces,  such  medical  facts 


Federal  Register/ Yol.  78,  No.  2.5 / Wednesday,  February  (i.  201 3 /Rules  and  Regulations 


8939 


must  include  information  on  whether 
the  injury  or  illness  may  render  the 
covered  .servicememher  medically  unfit 
to  perform  the  duties  of  the 
.stii  vicememhiii  's  office!,  grade!,  nmk.  e)r 
rating  anel  whe!the!r  the  meinhe!!'  is 
reuieiving  nu!eiie:al  tre!atnu!nt, 
leK'.nperatie)!!.  e)r  therajjy. 

(ii)  In  the  eiase  e)f  a  e:ove!re!el  ve!te!ran. 
seie:h  me!elie;al  fae;ts  must  ine:luele!: 

(A)  Infe)rmatie)n  e)n  whether  the 
ve!te!ran  is  re!e:e!iving  me!elie:al  treuitment. 
re!e:ni)e!ratie)n.  e)r  therapy  fe)r  an  injury  e)r 
illne!ss  that  is  the  ce)ntinuatie)n  e)f  an 
injury  e)r  illnei.ss  that  was  incurre!el  e)r 
aggrayate!el  whe!n  the!  e:e)ye!re!el  veteran 
was  a  me!ml)e!r  e)f  the  Anneel  Fe)re;es  anel 
renele!re!el  the  se!ryie;e!me!mhe!r  me!elie:ally 
unfit  te)  pe!rfe)rm  the  elutie!s  of  the 
.servie.ememher's  e)ffie:e.  gneele.  rank.  e)r 
rating:  e)r 

(B)  Informatiem  on  whether  the 
vetenan  is  re!e:eiying  meelie:al  lre!atment, 
re!e:uj)eratie)n.  eir  therajjy  for  an  injury  e)r 
illne!ss  that  is  a  ])hysie;al  e)r  menital 
e:e)nelitie)n  fe)r  whie:h  the  e:e)ye!re!el  veteran 
has  re!e:e!iye!el  a  IJ.S.  De!partment  e)f 
Ve!te!rans  Affairs  Se!ryie:e-Re!late!el 
Disahility  Rating  (VA.SRD)  e)f  .50  pe!re:e!nt 
e)r  gre!ate!r.  anel  that  sue;h  VA.SRD  rating 
is  hase!el.  in  whe)le!  e)r  in  part.  e)n  the 
e;e)nelitie)n  pre!e:ipitating  the  ne!e!el  fe)r 
military  e;are!giye!r  le!aye!;  e)r 

((’.)  Infeermatiem  e)n  whether  the 
vetenan  is  r(!e:e!iying  me!eiie;al  treuitment. 
re!e:n|)e!ratiem,  e)r  therapy  fe)r  an  injury  e)r 
illne!.ss  that  is  a  physie;al  e)r  mental 
e;e)nelition  that  snh.stantially  im])air.s  the 
e:e)ye!re!el  ye!teran's  ahility  to  .seeaire  e)r 
folle)w  a  snh.stantially  gainful 
e)e;cupatie)n  hy  re!a.se)n  of  a  elisahility  or 
elisahifitie!s  relateel  te)  military  se!ryie:e!.  e)r 
weeulel  ele)  se)  ah.sent  treaetment:  e)r 

(D)  De)cume!ntatie)n  e)f  e!nre)lhne!nt  in 
the!  De!partme!nt  of  Veterans  Affairs 
Rre)gram  e)f  Comprehensive  Assi.stane:e! 
fe)r  Family  Care!giyer.s. 

(.5)  Infe)rmatie)n  sufficiemt  to  establish 
that  the  e:e)ye!re!el  se!ryice!me!ml)e!r  is  in 
ne!e!d  of  e;are!.  as  elt!.se:ril)e!el  in  ^82.5.124. 
anel  whethe!r  the  e;e)\’e!re!el  se!r\  ie;e!memhe!r 
will  lUHul  e:are!  lor  a  single  e:e)ntinnous 
pe!rie)el  e)f  time,  ine:hieling  any  time  for 
tre!atment  anel  re!e:oyery,  anel  an  e)stimate 
as  te)  the  l)e!ginning  anel  eneling  elates  fe)r 
this  pen  ieeel  of  time: 

(0)  If  an  e!m])le)ye!e  reupiests  leaive  e)n 
an  intermittent  e)r  re!ehie;e!el  se;he!elnle 
basis  fe)r  plannee!  me!elie:al  tre!atme!nt 
appeeintments  fe)r  the!  e:e)ye!re!el 
se!ryie:e!me!mhe!r,  whether  there  is  a 
me!elie;al  ne!e:e!ssity  for  the  e:e)ye!re!el 
.se!ryie;e!me!mhe!r  te)  have  sue:h  i)e!rie)elic 
e:are!  anel  an  e!stimate!  e)f  the  treuitmemt 
se:he!elnle!  e)f  such  appe)intme:nt.s: 

(7)  If  an  emple)ye!e!  re!epie!.sts  le!aye!  on 
an  intermittent  e)r  re!elue;e!el  se:he!ehde! 
basis  te)  e;are  fe)r  a  e;e)ye!re:el 
se!ryie:e!me!ml)e!r  e)the!r  than  for  j)lanne!el 


me!elie:al  treuitment  (e.g..  e!pise)elie;  flare- 
Uj)s  e)f  a  me!elie:al  e:e)nelitie)n).  whe!the!r 
there  is  a  me!clie:al  ne!e:e!ssity  fe)r  the 
e:e)ye!re!el  .servieiememhe!!'  te)  have  sue:!) 
pe!rie)eiie;  e:are!,  whie:h  e;an  ineilnele 
assisting  in  the  e:e)ye!re!el 
se!ryice!me!ml)e!r's  re!e:e)ve!ry,  anel  an 
e!stimate!  e)f  the!  fre!e;ne!ne;y  anel  ehiratie)n 
e)f  the  j)e!rie)elie:  e:are!. 

(e:)  IhHjiiiivd  infonmition  frotu 
aiDplovac  (ind/or  covmvd 
servicenmmbai.  In  aelelitie)n  te)  the 
infe)rmatie)n  that  may  he  re!epie!ste!el 
nnele!!'  ^  82.5.310(1)),  an  e!mple)yer  may 
alse)  re!e]ue!.st  that  sue:h  e;ertifie:atie)n  se!t 
forth  the  ie)IIe)wing  infe)rmatie)n 
pre)yiele!el  hy  an  e!mple)ye!e!  anel/or 
e;e)ye!reel  .seryie;eme!ml)er: 

(1 )  The  name  anel  aelelre!.s.s  of  the 
employer  of  the  emple)ye!e  reKpiesting 
le!aye  to  e:are!  fe)r  a  e:e)ye!re!el 
.se!ryie;eme!ml)e!r.  the  name  e)f  the 
e!m|)le)yee!  reupie^sting  sue;!)  leiave,  anel  the 
name  of  the  e:e)ye!re!el  .seryie:e!memhe!r  fe)r 
whe)m  the  e!mple)ye!e  is  reupiesting  leave 
te)  e:are!: 

(2)  The!  re!latie)nship  e)f  the  e!mple)ye!e! 
te)  the  e:oye!re!el  .se!ryie;e!me!ml)e!r  fe)r  whom 
the!  e!mple)ye!e!  is  re!e]ne!.sting  leuive!  te)  e:are: 

(3)  \Vhe!the!r  the  e;e)ye!re!el 
se!ryie;e!me!mhe:r  is  a  e:urre!nt  mennher  e)f 
the  Armeul  Fe)re:e!s.  the  Nalie)nal  Ciiarel 
e)r  Re!se!rye!s,  anel  the!  e'.e)ye!re!el 
se!ryie:e!me!mhe!r’s  military  hrane;h,  lank, 
anel  einrremt  unit  assignmenit: 

(4)  \Vhe!the!r  the  e:e)ye!re!el 
.se!ryie:e!me!mhe!r  is  assigneel  te)  a  military 
me!elie:al  fae:ility  as  an  e)utpatie!nl  e)r  te)  a 
unit  e!.stahlishe!el  fe)r  the  pnrpe).se!  e)f 
pre)yieling  e;e)nnnanel  anel  e:e)ntre)l  e)f 
members  e)f  the  ArnuHl  Fe)re:e!.s  re!e:eiying 
meelie;al  eiare  as  e)utpatie!nts  (such  as  a 
me!elie;al  he)lel  e)r  warrie)r  tran.sitie)n  unit), 
anel  the  name  e)f  the  me!elie:al  tre!atment 
fae;ility  or  unit: 

(.5)  \Vhether  the!  e:e)yere!el 
.se!ryie:e!me!mber  is  e)n  the  tempe)rary 
elisahility  retireul  list: 

(0)  Whether  the  e;e)ye!re!el 
.seryie:ememhe!r  is  a  yete!ran.  the)  elate  e)f 
.se!])aratie)n  fre)m  military  .seryie:e.  anel 
whether  the  separatie)))  was  e)the!r  than 
eli.she)ne)rahle!.  'fhe  eimployer  may 
reujuire  the!  e!mple)ye!e!  to  pre)yiele! 
ele)e:umentatie)n  issueel  hy  the!  military 
whie:h  inelie:ate!s  that  the  e:e)ye!re!el 
.se!ryie:e!me!ml)e!r  is  a  ye!te!ran.  the  elate  e)f 
.se!])aratie)n,  anel  that  the  separatie)!)  is 
e)the!r  than  eli.she)ne)ral)le!.  VVhere  an 
e!mple)ye!r  re!einire!s  sue;!)  ele)e:uine!ntalie)n. 
an  e!m])le)ye!e!  may  ])re)viele!  a  e;e)])y  e)f  the 
veteran's  Ce!rtifie:ate!  e)f  Release  e)r 
Di.se:harge!  fre)m  Ae:tiye!  Duty  issueel  hy 
the  U..S.  De!partme!nt  e)f  Defense  (DD 
Fe)rm  214)  e)r  eether  pre)e)f  e)f  veteran 
status.  See  5?  82.5.127(c)(2). 

(7)  A  elese:ription  e)f  the  e:are!  to  he! 
pre)yiele!el  te)  the  e:e)yereel  seryie:e!memhe!r 


anel  an  estimate  e)f  the  leuive!  neeulee!  te) 
pre)yiele!  the  e;are!. 

(el)  DOl,  has  ele!ye!le)pe:el  e)])tie)nal  fe)rms 
(\YH— 385.  \VH-38.5-V)  fe)r  e!mple)ye!e!s’ 
use  in  eehtaining  e:e!rtifie:atie)n  that  me!et.s 
FMbA's  e:e!rtifie:atie)n  re:eiuire!me!nts. 
whie;h  may  he!  e)I)taine!el  fre)m  le)e:al 
e)fiie:e!s  e)f  the  Wage  anel  He)ur  Divisie))) 
e)r  e)n  the!  Internet  at  www.ele)l.ge)\7whe!. 
The!.se!  e)|)tie)nal  fe)rms  re!fle!e:t 
e:e!rlifie:atie)n  reupiirements  se)  as  te) 

])ermit  the  e!mp!e)ye!e!  te)  furnish 
ai)i)re)|)riale  infe)rmalie)n  te)  .supj)e)rl  his 
e)r  he!r  reupiest  fe)r  leKive  te)  e;are!  fe)r  a 
e:e)ye!re!el  .se!ryie:e!me!m!)e!r  with  a  .se!rie)us 
injury  e)r  illne!.ss.  WH-38.5,  W11-38.5-V, 
e)r  ane)the!r  fe)rm  e:e)ntaining  the  same 
hasie:  information,  may  he  usenl  hy  the 
e!mj)le)ye!r:  he)we!yer,  ne)  infe)rmatie)n  may 
he  reKjnireKl  hen  onel  that  spe!e:ifieei  in  this 
.se!e;tion.  In  all  in.stane:e!.s  the  infe)rmation 
e)n  the  e:e!rtifie:atie)n  mu.st  relate  only  te) 
the  se!rie)u.s  injury  e)r  illne!s.s  fe)r  whie:h 
the  e;urrent  ne!e!el  for  leiave  e)xi.sts.  An 
e!mploye!r  may  .se!ek  authentie:atie)n  anel/ 
e)r  e:larifie;atie)n  e)f  the  e:e!rtifie;atie)n  uneler 
§825.307.  .Se!e;e)nel  anel  thirel  e)pinie)ns 
uneler  §825.307  are!  ne)t  peirmitteul  lor 
le!aye  te)  e;are!  for  a  e:e)ye!re!el 
se!ryie:e!me!mhe!r  when  the  e:ertifie:atie)n 
has  heH!))  e:e)m])le!te!el  by  one  e)f  the  type!S 
e)f  heuilth  e;are!  pre)yiele!rs  ielentituMl  in 
§  825.31 0(a)(l  )-(4).  He)we!ye!r.  .se!e:e)nel 
anel  thirel  e)pinie)ns  uneler  §825.307  are 
permitteKl  whem  the  e:e!rtifie:atie)n  has 
l)e!e!n  e:e)mple!te!el  hy  a  health  e;are! 
pre)yiele!r  as  elefineel  in  §825.125  that  is 
ne)l  one!  e)f  the  tv])e!.s  iele!ntifie!el  in 
§  825.31 0(a)(l  )-(4).  Aelelitionally, 
re!e;e!rtifie;atie)ns  uneler  §825.308  are  ne)t 
permitteMl  for  leave  te)  eiare  lor  a  e:e)ye!re!el 
se!ryie;eme!mhe!r.  An  employe!!'  !nay 
reKpiire  an  e!!nple)ye!e!  te)  pre)yiele 
e:e)!ifir!natio!i  of  e;e)ye!re!el  family 
relationshij)  to  the  .se!rie)u.sly  injnreel  or 
ill  .se!ryie:e!!ne!!nl)e!r  pursuaeit  te) 
§82.5.122(k)  of  the  FMLA. 

(e)  An  e!n])le)yt!r  rexpeiring  an 
eenployee  te)  submit  a  e:ertificatie)n  for 
leave  te)  e:are!  fe)r  a  e;e)yere)cl 
.se!r\'ie:e!ne!!nl)e)r  enust  :!e;e;e))t  as  .suffie:ie!nt 
e:e!rtifie:ation,  i!i  lieu  of  the  Departenent’s 
e)ptie)nal  e;e!rtifie:atie)n  fe)r!ns  (WH-38.5) 
e)!'  a!i  e!!nple)ye!r’s  e)W!i  e:e!rtifie;atie)n  fe)r!n, 
ieivitatiejiial  trave)!  e)reler.s  (ITGs)  e)r 
i!iyitatie)!ial  travel  authe)rizatie)!is  (ITAs) 
issueel  te)  any  faenily  mennher  to  je)ln  !ni 
i!ij!ire!el  e)r  ill  se!ryie:e!!ne!!nhe!r  at  his  e)r 
her  heelsiele.  An  ITO  e)r  ITA  is  .snffie:ie!it 
e:e!rtifie:atie)n  fe)r  the  eluratie)!)  of  time 
speeiifieel  in  the  ITO  e)r  ITA.  Durieig  that 
tiene!  pe!rie)el,  an  eligible  eenployen!  may 
take  leave  te)  e:are!  fe)r  the  e;e)ye!re!el 
se!ryie;e!!!ie!!nhe!r  i!i  ii  e:e)!itinuous  l)le)e;k  e)f 
tiene  e)r  e)!i  aei  ieitermittent  basis.  An 
eligible  e!n])le)ye:e!  whe)  pre)viele!s  a!i  ITO 
e)!'  ITA  to  supj)ort  his  e)r  her  renjue.st  fe)r 
leave  einey  ne)t  he  reujuireel  te)  ])re)viele 
any  aelelitie)nal  or  separate  e;ertifie;atie)n 
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tliat  leave  taken  on  an  intermittent  basis 
during  the  period  of  time  specified  in 
the  ITO  or  ITA  is  medically  necessary. 
An  ITO  or  ITA  is  .sufficient  certification 
for  an  employee  imtitled  to  take  FMLA 
leave  to  can;  for  a  covered 
servicememher  regardle.ss  of  whether 
tin;  einjiloyee  is  named  in  the  order  or 
authorization. 

(1)  If  an  em])loy(;i;  will  need  leave;  to 
can;  for  a  cov(;n;d  servicememher 
h(;yond  the  expiration  date  specified  in 
an  ITO  or  ITA.  an  (;m])lover  may  request 
that  the  enqiloyee  have  e)n(;  of  the 
authorized  health  care  providers  li.st(;d 
under  §  825.31  {){a)  complete  the  DOL 
o])tional  certification  form  (\VH— 385)  or 
an  employer's  own  form,  as  requisite 
certification  for  the  remainder  of  the 
em|)loyne’s  necessary  leavt;  ])(;riod. 

(2)  An  einjiloyer  may  se(;k 
authentication  and  clarification  of  the 
ITO  or  ITA  under  825.307.  An 
emjiloyer  may  not  utilize  the  second  or 
third  ojnnion  process  outlined  in 
§825.307  or  the  rec;ertification  jnocess 
under  §825.308  during  the  period  of 
time  in  which  leave  is  snp])ort(;d  hv  an 
ITO  or  ITA. 

(3)  An  employer  may  reipiire  an 
employei;  to  provide  confirmation  of 
coverc'd  family  relationshi]j  to  tin; 
seriously  injured  or  ill  .s(;rvicememher 
pursuant  to  §  825.122(k)  wh(;n  an 
emplovi;e  siq)])ort.s  his  or  her  r(;(pi(;st  for 
FMI.A  leave  with  a  copv  of  an  ITO  or 
ITA. 

(f)  An  employer  r(;(iniring  an 
employee  to  suhmit  a  certification  for 
l(;av(;  to  cari;  for  a  cover(;d 
servicememher  must  accept  as  sufficient 
certification  of  the  servicememher's 
.serious  injury  or  illness  documentation 
indicating  the  servicememher’s 
enrollment  in  the  Department  of 
Veterans  Affairs  Program  of 
Comprehensive  Assistance  for  Family 
Caregivers.  Such  documentation  is 
sufficient  certification  of  the 
servicememher’s  serious  injury  or 
illne.ss  to  sujiport  the  employee’s 
reijuest  for  military  car{;giv(;r  l(;av(; 
r(;gardless  of  whether  the  employee  is 
the  named  caregiver  in  the  enrollment 
documentation. 

(1)  An  em])lover  may  seek 
authentication  and  clarification  of  the 
documentation  indicating  the 
.servicememher’s  enrollment  in  the 
Di;j)artment  of  Vet(;rans  Affairs  Program 
of  (Comprehensive  Assistance  for  Familv 
Cari;givers  under  §825.307.  An 
em|)loyer  may  not  utilize  the  second  or 
third  ojiinion  jnoce.ss  outlined  in 
§825.307  or  the  recertification  process 
under  §825.308  when  the 
.servicememher’s  serious  injury  or 
illness  is  shown  hy  documentation  of 
enrollment  in  this  program. 


(2)  An  employer  may  reipiin;  an 
enqiloyee  to  provide  confirmation  of 
covered  family  relationship  to  the 
seriously  injur(;d  or  ill  servicememher 
pursuant  to  §  825.1 22(k)  when  an 
enqiloyei;  siqjjiorts  his  or  her  r(;(iuest  for 
l‘’MhA  l(;ave  with  a  co])y  of  such 
enrollment  documentation.  An 
employer  may  also  reipnre  an  emplovee 
to  provide  documentation,  such  as  a 
v(;teran’.s  Form  DD-214,  showing  that 
the  di.scharge  was  oth(;r  than 
dishonorahle  and  the  date  of  the 
V  (;  t  e  ra  n  ’  s  d  i  sc  h  a  rge. 

(g)  Where  medical  certification  is 
n;(|ue.sted  hy  an  employer,  an  employee 
may  not  he  held  liable  for 
administrative  delays  in  the  issuance  of 
military  documents,  despite  the 
employee’s  diligent,  good-faith  efforts  to 
obtain  such  documents.  Sae 
§825.305(1)).  In  all  instances  in  which 
certification  is  reiiuested,  it  is  the 
em])loyee’.s  re.s|)on.sihility  to  ])n)vide  the 
employer  with  complete  and  sufficient 
certification  and  failure  to  do  so  may 
ri;sult  in  the  denial  of  FMLA  leave.  .See 
§  825.305(d). 

§  825.31 1  Intent  to  return  to  work. 

(a)  An  employer  may  r(;(iuir(;  an 
em])loyee  on  FMLA  leave  to  report 
periodically  on  the  em|)loyee’.s  status 
and  intent  to  r(;tnrn  to  work.  Thi; 
em|)loyer’.s  ])olicy  regarding  such 
reports  may  not  he  discriminatory  and 
must  take  into  account  all  of  the 
reh;vant  facts  and  circum.stances  related 
to  the  individual  employee’s  leave 
situation. 

(h)  If  an  emi)loyee  gives  unequivocal 
notice  of  intent  not  to  r(;turn  to  work, 
the  enqiloyer’s  obligations  under  FMLA 
to  maintain  health  benefits  (subject  to 
(X3BRA  reciuirements)  and  to  restore  the 
emjiloyee  cease.  However,  these 
obligations  continue  if  an  em])loyee 
indicates  he  or  she  may  he  nnahle  to 
return  to  work  hut  expri;.sse.s  a 
continuing  ilesire  to  do  so. 

(c)  It  may  he  necessary  for  an 
emjiloyei;  to  take  more  leave  than 
originally  anticij)ated.  Conversely,  an 
enq)loyee  may  di.scover  after  h(;ginning 
leave  that  the  circumstances  have 
changed  and  the  amount  of  leave 
originally  anticipated  is  no  longer 
nece.s.sary.  An  employe);  may  not  hi; 
reipiired  to  take  mon;  FMLA  leave  than 
nec:es.sarv  to  re.solve  the  circumstance 
that  j)recipitated  the  need  for  leave.  In 
both  of  these  situations,  the  emi)loyer 
may  reijuiri;  that  the  employee  provide 
the  enqiloyer  reasonable  notice  (/.e., 
within  two  business  days)  of  the 
changed  circumstances  where 
foreseeable.  The  employer  may  also 
obtain  information  on  such  changed 


circumstances  through  requested  status 
reports. 

§825.312  Fitness-for-duty  certification. 

(a)  As  a  condition  of  restoring  an 
employee  whose  FMLA  leave  was 
occasioned  hy  the  employee’s  own 
.serious  health  condition  that  made  the 
employee  unable  to  ])erform  the 
lanployee’s  job.  an  em])loyer  mav  have 
a  nniformly-applied  policy  or  jiractice 
that  reipiires  all  .similarly-situat(;d 
employees  (j.e..  .same  occupation,  same 
serious  health  condition)  who  take  leave 
for  such  conditions  to  obtain  and 
])re.sent  certification  from  the 
employee’s  health  care  provider  that  the 
employee  is  able  to  resume  work.  The 
em])loyee  has  the  same  obligations  to 
participate  and  cooperate  (including 
providing  a  comj)lete  and  sufficient 
certification  or  j)roviding  sufficient 
authorization  to  the  health  care  provider 
to  ])rovide  the  information  directly  to 
the  employer)  in  the  fitness-for-dutv 
certification  i)roces.s  as  in  the  initial 
certification  j)roce.ss.  .See  §  825.3()5(d). 

(h)  An  em])loyer  may  seek  a  fitness- 
for-duty  certification  only  with  regard  to 
the  jiarticular  health  condition  that 
caused  the  employee’s  need  for  FMLA 
leave.  Thi;  certification  from  the 
employ(;e’s  health  care  provider  must 
certify  that  the  (;mployee  is  able  to 
resume  work.  Additionally,  an  enqiloyer 
may  reijinre  that  thi;  certification 
.s|)ecifically  address  the  emplovee’s 
ability  to  ])erform  the  e.ssential  functions 
of  the  em])loyee’.s  job.  In  order  to  require 
such  a  certification,  an  employer  must 
provide  an  employee  with  a  list  of  the 
essential  functions  of  the  employee’s  job 
no  later  than  with  the  designation  notice 
required  hy  §  825.3()()(d),  and  must 
indicate  in  the  designation  notice  that 
the  certification  must  address  the 
employee’s  ability  to  perform  tho.se 
essential  functions.  If  the  employer 
.satisfies  these  requirements,  the 
employee’s  health  care  provider  mu.st 
certify  that  the  em])loyee  can  ])erform 
the  identified  e.ssential  functions  of  his 
or  her  job.  Following  the  procedures  set 
forth  in  §  825.3()7(a).  the  em])loyer  may 
contact  the  employee’s  health  care 
])rovider  for  purposes  of  clarifying  and 
authenticating  the  fitnes.s-for-duty 
c.ertification.  (Clarification  may  he 
requested  only  for  the  .serious  health 
condition  for  which  FMLA  leave  was 
taken.  The  employer  may  not  delay  the 
emplovee’s  return  to  work  while  contact 
with  the  health  care  provider  is  being 
made.  No  second  or  third  opinions  on 
a  fitne.ss-for-duty  certification  may  he 
required. 

(c)  The  cost  of  the  certification  shall 
he  borne  hy  the  employee,  and  the 
em])loyee  is  not  entitled  to  he  paid  for 
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the  time  or  travel  costs  s))ent  in 
acciuiring  the  certification. 

(d)  The  designation  notice  reciuired  in 
§  82.5.3()()(d)  shall  advise  the  employee 

il  the  employer  will  retjuin;  a  fitiKJSs-ibr- 
(hity  certification  to  return  to  woik  and 
whether  that  litness-lbr-dnty 
certification  must  addre.ss  the 
emj)loy(!e's  ability  to  j)erl()rm  the 
essential  functions  of  the  employeci’s 
job. 

(e)  An  employer  may  delay  restoration 
to  employment  until  an  employee 
submits  a  retpiinul  fitiujss-for-dnty 
certification  unless  the  employer  has 
failed  to  |)rovide  the  notice  recpiired  in 
j)aragra])h  (d)  of  this  .section.  If  an 
employer  ])rovides  the  notice  recininul, 
an  employee  who  does  not  provide  a 
fitne.ss-for-dnty  certification  or  recpiest 
additional  FMLA  leave  is  no  longer 
entitled  to  nnnstateimmt  under  the 
FMLA.  See  §82.5.31 3(d). 

(f)  An  employer  is  not  entitled  to  a 
certification  of  fitness  to  return  to  duty 
for  (!ach  ab.sence  taken  on  an 
intermittent  or  reduced  leave  schedule. 
However,  an  em])lov<;r  is  (mtitled  to  a 
c(!rtification  of  fitm^ss  to  return  to  duty 
for  such  ab.senc(!s  u|)  to  once  everv  30 
days  if  reasonable  .safety  concerns  exist 
regarding  the  emi)loy(U!’.s  ability  to 
p(!rform  his  or  h(!r  duties,  based  on  the 
serious  health  condition  for  which  the 
employ(!e  took  such  hxive.  If  an 
lanployer  choo.ses  to  recpiire  a  fitness- 
for-dnty  certification  umhr'  such 
circumstaneexs.  the  employer  shall 
inform  the  employee  at  the  .same  tiim;  it 
issues  the  designation  notice  that  for 
each  subseujuent  instance  of  intermittent 
or  rednccid  schedule  leave,  the 
eni|)loyee  will  be  recjuinrl  to  submit  a 
fitne.ss-for-duty  e:ertification  unle.ss  one 
has  already  been  submitted  within  the 
past  30  days.  Alternatively,  an  em|)loyer 
can  set  a  different  interval  for  reejuiring 
a  fitness-for-dnty  certification  as  long  as 
it  does  not  exceed  once  everv  30  davs 
and  as  long  as  the  employer  advises  the 
em])lovee  of  the  re(]uirement  in  advance 
of  the  employee  taking  the  intermittent 
or  reduced  schedule  leave.  The 
employer  may  not  terminate  the 
em])loyment  of  the  em|3loyee  while 
awaiting  such  a  certification  of  fitness  to 
return  to  duty  for  an  intermittent  or 
reduc(!d  sclnulnle  leave  absence. 
lUmsomibh;  safhtv  conct^rns  nuians  a 
rciasonable  belief  of  significant  risk  of 
harm  to  the  individual  employee  or 
others.  In  (hdermining  whether 
rea.sonabh;  safety  concerns  exi.st,  an 
(!mploy(!r  should  consider  the  nature 
ami  .severity  of  the  potential  harm  and 
the  likelihood  that  potential  harm  will 
occur. 

(g)  If  State  or  local  law  or  the  terms 
of  a  collective  bargaining  agreement 


govern  an  employee’s  return  to  work, 
those  |)rovisions  shall  Im;  appliiul. 

(h)  Refiuirements  under  the 
Americans  with  Di.sabilities  Act  (AHA), 
as  amended.  a])ply.  After  an  em|)loyee 
nitnrns  from  FMLA  hiave,  tin;  AHA 
nuiuires  any  imulical  examination  at  an 
em|)loyer’s  expimse  hy  tlu;  employer’s 
h(!alth  can;  provider  he  joh-ndated  and 
consistent  with  business  necessity.  For 
example,  an  attorney  could  not  be 
n;quired  to  submit  to  a  medical 
examination  or  impiiry  just  Ixicau.sc;  her 
leg  had  beem  amputated.  The  essential 
functions  of  an  attorney’s  job  do  not 
re(|uire  use  of  both  legs;  therefore  such 
an  in(|niry  would  not  be  job  related.  An 
employ(?r  may  reciuire  a  warehouse 
laborer,  whose  back  impairment  affects 
the  ability  to  lift,  to  be  examined  bv  an 
orthopedist,  hnt  may  not  niquire  this 
(unployiM!  to  submit  to  an  HIV  test 
wh(!r(!  the  test  is  not  relatecl  to  either  the 
(i.ssential  functions  of  his  or  lujr  job  or 
to  his/her  impairment,  if  an  emplovee’s 
serious  health  condition  may  also  be  a 
disability  within  the  meaning  of  the 
AHA,  the  f’MLA  does  not  pnn'ent  the 
emi)loyer  from  following  the  ])roc(!dur(!.s 
for  r(Hinesting  medical  iidbrmation 
nnd(!r  the  AHA. 

§  825.31 3  Failure  to  provide  certification. 

(a)  ForasiUHihh;  Icava.  In  the  casi;  of 
fore.seeabl(!  leave;,  if  an  (;mplovee  fails  to 
])rovide  certification  in  a  tiim;ly  manner 
as  reeiuired  by  §825.305,  then  an 
em])loy(;r  may  deny  F’MI.A  coverage 
until  tlu;  r(;(juired  certification  is 
provided.  For  example,  if  an  enqjlovee 
lias  15  days  to  jirovide  a  certification 
and  does  not  provide  the  certification 
for  45  days  without  sufficient  reason  for 
the  delay,  the  enqiloyer  can  deny  FMbA 
jirotections  for  the  3()-day  period 
following  the  expiration  of  the  15-dav 
time  period,  if  the  emjiloyee  takes  leave 
during  such  period. 

(b)  Unforasofiahle  leciva.  In  the  case  of 
unforeseeable  leave,  an  enqiloyer  may 
deny  f'MLA  coverage  for  the  re{|ue.sted 
leave  if  the  employee  fails  to  provide  a 
certification  within  15  calendar  dav.s 
from  receijit  of  the  reipiest  for 
certification  nnle.ss  not  practicable  due 
to  extenuating  circaimstances.  For 
exainjile.  in  the  case  of  a  medical 
emergency,  it  may  not  be  jiracticable  for 
an  employee  to  jirovide  the  re(|nired 
certification  within  15  calendar  days. 
Ah.sent  such  extenuating  circumstances, 
if  the  employee  fails  to  timely  return  the 
certification,  the  employer  can  deny 
FMLA  protections  for  the  leave 
following  the  exjiiration  of  the  15-dav 
time  period  until  a  sufficient 
certification  is  provided.  If  the 
emjiloyee  never  jiroduces  the 


certification,  the  leave  is  not  FMLA 
leave. 

(c)  lU^ctu  tificdtion.  An  enqiloyee  must 
provide  recertification  within  tlie  time 
re(iue.st(;d  by  the  enqiloyi;!'  (which  must 
allow  at  h;a.st  15  cal(;ndar  days  after  tlu; 
r(;(ju(;st)  or  as  .soon  as  jiracticable  und(;r 
the  jiarticular  facts  and  circumstances.  If 
an  em]iloy(;e  fails  to  provide  a 
recertification  within  a  reasonable  time 
under  the  jiarticular  facts  and 
circumstances,  then  the  emj)loy(;r  may 
deny  continuation  of  the  FMLA  leave 
jirotections  until  the  emjiloyee  jiroduces 
a  sufficient  recertification.  If  the 
emjiloyee  never  jiroduces  the 
recertification,  the  leave  is  not  F’MLA 
leave.  Recertification  does  not  ajijily  to 
leave  taken  for  a  cjualifying  exigency  or 
to  care  for  a  covered  .si;rvicememli(;r. 

(d)  Fiindss-for-chily  cdi  tification. 

When  n;qne.sted  by  the  enqiloyer 
jiursnant  to  a  uniformly  ajqilied  jiolicy 
for  similarly-situated  emjiloyees.  the 
(anjiloyee  must  jirovide  medical 
certification,  at  the  time  the  enqiloyee 
.seeks  reinstatement  at  the  end  of  FMLA 
leave  taken  for  the  emjiloyee’s  serious 
health  condition,  that  the  enqiloyee  is 
fit  for  duty  and  able  to  return  to  work 
(.see  §825.31 2(a))  if  the  enqilover  has 
jirovided  the  retjuired  notice  (.see 

§  825.3()()(e)):  the  enqiloyer  may  delay 
restoration  until  the  certification  is 
Jirovided.  Unle.ss  the  enqiloyee  jirovides 
either  a  fitness-for-duty  certification  or 
a  new  medical  certification  for  a  serious 
health  condition  at  the  time  FMLA  leave 
is  concluded,  the  enqiloyee  may  he 
terminated.  .See  also  §825.21 3(a)(3). 

Subpart  D — Enforcement  Mechanisms 

§825.400  Enforcement,  general  rules. 

(a)  The  enqiloyee  has  the  choice  of: 

(1)  Filing,  or  having  another  person 
file  on  his  or  her  behalf,  a  comjilaint 
with  the  .Secretary  of  Labor,  or 

(2)  Filing  a  private  lawsuit  jiursuant 
to  .section  107  of  FMLA. 

(h)  If  the  emjiloyee  files  a  jirivate 
lawsuit,  it  mu.st  he  filed  within  two 
years  after  the  last  action  which  the 
enqiloyee  contends  was  in  violation  of 
the  Act,  or  three  years  if  the  violation 
was  willful. 

(c)  If  an  enqiloyer  has  violated  one  or 
more  jirovisions  of  FMLA.  and  if 
jn.stified  by  the  facts  of  a  jiarticular  case, 
an  emjiloyee  mav  receive  one  or  more 
of  the  following:  wages,  emjiloyment 
benefits,  or  other  comjien.sation  denied 
or  lo.st  to  such  enqiloyee  by  reason  of 
the  violation;  or.  where  no  such  tangible 
loss  has  occurreil.  such  as  when  FMLA 
leave  was  unlawfully  denied,  any  actual 
monetary  lo.ss  sustained  by  the 
enqiloyee  as  a  direct  result  of  the 
violation,  such  as  the  cost  of  jiroviding 
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care,  up  to  a  sum  etjual  to  28  wauiks  of 
wages  for  the  enii)loyee  in  a  ca.se 
involving  leave  to  care  for  a  covered 
serviceineinher  or  12  weeks  of  wag(;s  for 
the  emi)loyee  in  a  case  involving  leave 
for  any  other  FMLA  (pialifving  reason. 

In  addition,  the  em])loye(;  may  l)e 
(iiititled  to  interest  on  siu:h  sum. 
calculated  at  the  prevailing  rate.  An 
amount  (Hpialing  the  preceding  sums 
may  also  he  awarded  as  licpiidated 
damages  unless  such  amount  is  reduced 
l)y  the  court  hecau.se  the  violation  was 
in  good  faith  and  the  employer  had 
rea.sonahle  grounds  for  believing  the 
employer  had  not  violated  the  Act. 
When  appro]3riate.  the  em])loyee  may 
also  obtain  approjn  iate  ecjuitahle  relief, 
such  as  employment,  reinstatement  and 
promotion.  When  the  employer  is  found 
in  violation,  the  employee  mav  recover 
a  Hiasonahle  attorney’s  hu;,  reas{)nahle 
expert  witness  fees,  and  other  costs  of 
the  action  from  the  employer  in 
addition  to  any  judgment  awarded  by 
the  court. 

§825.401  Filing  a  complaint  with  the 
Federal  Government. 

(a)  A  complaint  may  l)e  filed  in 
])i!rson.  by  mail  or  by  tele])hone,  with 
the  Wage  and  flour  Division, 
I'imployment  Standards  Administration, 
IJ.S.  Department  of  Labor.  A  comj)laint 
may  l)e  filed  at  any  local  office  of  tin; 
Wage  and  Hour  Division;  the  address 
and  telephone  ninnher  of  local  offices 
may  h(!  found  in  tehjphoiu!  directories 
or  on  the  Dejjartment’s  Web  site. 

(h)  A  complaint  filed  with  the 
Secretary  of  Labor  should  he  filed 
within  a  reasonable  time  of  when  the 
employee  discovers  that  his  or  her 
I'^MLA  rights  have  been  violated.  In  no 
event  may  a  complaint  he  filed  more 
than  two  years  after  the  action  which  is 
alleged  to  h(!  a  violation  of  FMLA 
occurred,  or  three  years  in  the  case  of 
a  willful  violation. 

(c)  No  particular  form  of  complaint  is 
recjuired,  except  that  a  complaint  must 
h(!  reduced  to  writing  and  should 
include  a  full  statement  of  the  acts  and/ 
or  omissions,  with  jiertinent  dates, 
which  are  believed  to  constitute  the 
violation. 

§  825.402  Violations  of  the  posting 
requirement. 

Section  825.800  de.scrihes  the 
nujuirements  for  covered  employers  to 
post  a  notice  for  emplovees  that 
ex])lains  the  Act’s  ])rovisions.  If  a 
re|)resentative  of  the  Department  of 
Labor  determines  that  an  em})loyer  has 
committed  a  willful  violation  of  this 
posting  re(jnirement,  and  that  the 
imi)osition  of  a  civil  money  j)enalty  for 
such  violation  is  apjjrojjriate,  the 


r(!])n!senlative  may  issiui  and  s(;rve  a 
notice  of  p(!nalty  on  such  em])loyer  in 
person  or  by  certified  mail.  VVhere 
service  by  certified  mail  is  not  accepted, 
notice  shall  he  dcienuul  received  on  the 
date  of  attem])ted  delivery.  Where 
service  is  not  accepted,  tlie  notice  mav 
h(!  served  by  regular  mail. 

§  825.403  Appealing  the  assessment  of  a 
penalty  for  willful  violation  of  the  posting 
requirement. 

(a)  An  em])loyer  may  obtain  a  review 
of  the  a.ssessment  of  penalty  from  the 
Wage  and  Hour  Regional  Administrator 
for  the  region  in  wliich  the  alleged 
violation(s)  occurred.  If  the  employer 
does  not  seek  such  a  review  or  fails  to 
do  so  in  a  timely  manner,  the  notice  of 
the  jjenalty  constitutes  the  final  ruling 
of  the  Secretary  of  Labor. 

(h)  To  obtain  review,  an  em|)lover 
may  file  a  petition  with  the  Wage  and 
Hour  Regional  Aihninistrator  for  the 
region  in  which  the  alleged  violations 
occurred.  No  particular  form  of  petition 
for  review  is  recjuired.  exce])t  that  the 
petition  must  he  in  writing,  should 
contain  the  higal  and  factual  ha.ses  for 
the  petition,  and  mu.st  he  mailed  to  the 
Regional  Admini.strator  within  15  days 
of  uiceipt  of  the  notice  of  ]K:nalty.  The 
emjjloyer  may  recjue.st  an  oral  hearing 
which  may  h(!  conducted  hv  telephone. 

(c)  The  decision  of  the  Regional 
Administrator  constitutes  the  final  order 
of  the  Secretary. 

§  825.404  Consequences  for  an  employer 
when  not  paying  the  penalty  assessment 
after  a  final  order  is  issued. 

The  Regional  Administrator  may  .seek 
to  njcover  the  unpaid  penalty  pursuant 
to  the  Debt  Collection  Act  (DCA),  81 
IJ.S.C.  8711  et  s(^(].,  and,  in  addition  to 
seeking  recovery  of  the  unpaid  final 
order,  may  seek  interest  and  penalties  as 
provided  under  the  DCA.  The  final 
order  may  also  he  referred  to  the 
Solicitor  of  Labor  for  collection.  The 
Secretary  may  file  suit  in  any  court  of 
com])etent  jurisdiction  to  recover  tin; 
monies  due  as  a  result  of  the  unpaid 
final  order,  interest,  and  ])enalties. 

Subpart  E — Recordkeeping 
Requirements 

§825.500  Recordkeeping  requirements. 

(a)  FMLA  provides  that  covered 
employers  shall  make,  keep,  and 
preserve  rec:ords  ])ertaining  to  their 
obligations  under  the  Act  in  accordance 
with  the  rec:ordkee])ing  re(]uirements  of 
section  1 1(c)  of  the  Fair  Labor  Standards 
Act  (FLSA)  and  in  accordance  with 
these  regulations.  FMLA  also  restricts 
the  authority  of  the  Department  of  Labor 
to  retjuire  any  employer  or  plan,  fund, 
or  program  to  submit  hooks  or  records 


more  than  once  during  any  12-month 
period  unless  the  De])artment  has 
rea.sonahle  cause  to  believe  a  violation 
of  FMLA  exists  or  the  De])artment  is 
investigating  a  complaint.  The.se 
regulations  establish  no  riuiuirement  for 
the  submission  of  any  records  unle.ss 
.sj)ecifically  recpiested  hv  a  Departmental 
official. 

(h)  No  particular  order  or  form  of 
records  is  nujuired.  These  regulations 
establish  no  reciuirement  that  any 
employer  revise  its  com])uterized 
payroll  or  ])er.sonnel  records  .systems  to 
comply.  However,  employers  mu.st  keep 
the  records  .s])ecified  by  the.se 
regidations  for  no  less  than  three  vears 
and  make  them  available  for  inspection, 
copying,  and  transcription  hv 
representatives  of  the  Department  of 
Labor  upon  recpiest.  The  records  may  he 
maintained  and  pre.served  on  microfilm 
or  other  basic  .source  document  of  an 
automated  data  processing  memory 
provided  that  adeipiate  projection  or 
viewing  equipment  is  available,  that  the 
rejiroductions  are  clear  and  identifiable 
by  date  or  pay  jieriod.  and  that 
extensions  or  transcriptions  of  the 
information  reiinired  herein  can  he  and 
are  made  available  upon  reipiest. 

Records  kej)t  in  comjiuter  form  mu.st  la; 
made  available  for  tran.scrijition  or 
cimying. 

(c)  (’,over(;d  employers  who  have 
eligible  (;mployees  must  maintain 
records  that  must  di.sclose  the  following: 

(1)  Basic  jiayroll  and  identifying 
employee  data,  including  name, 
address,  and  occupation:  rate  or  basis  of 
pay  and  terms  of  compensation:  daily 
and  weeklv  hours  worked  j)er  pav 
period;  additions  to  or  dialuctions  from 
wages:  and  total  compensation  ])aid. 

(2)  Dates  FMLA  leave  is  taken  by 
FMLA  eligible  emjiloyees  (e.g.,  available 
from  time  r(;cords,  recjuests  for  leave, 
etc.,  if  so  designated).  Leave  mu.st  he 
designated  in  records  as  FMLA  leave; 
leave  so  designated  may  not  include 
leave  reipiired  under  State  law  or  an 
emjilover  plan  which  is  not  also  covered 
by  FMLA. 

(8)  If  FMLA  leave  is  taken  by  eligible 
emplovees  in  increments  of  less  than 
one  full  dav.  the  hours  of  the  leave. 

(4)  Co])ie.s  of  enqiloyee  notices  of 
leave  furnished  to  the  employer  under 
FMLA,  if  in  writing,  and  copies  of  all 
written  notices  given  to  employe(;.s  as 
reciuirial  under  FMLA  and  the.se 
regulations  See  §  825.8()()(h)-(c).  (iopies 
may  he  maintained  in  employee 
personnel  files. 

(5)  Any  documents  (including  written 
and  elec:tronic  records)  describing 
employee  benefits  or  employer  jiolicies 
ami  jiractices  regarding  the  taking  of 
paid  and  unpaid  leaves. 
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((j)  Preniiuin  payments  of  employee 
benefits. 

(7)  Records  of  any  (fis]mte  between 
the  employer  and  an  eligible  employee 
regarding  designation  of  leave  as  I’M  LA 
leave,  including  any  written  statement 
from  the  employer  or  employee  of  the 
reasons  for  the  designation  and  for  the 
disagreement. 

(d)  ('.overed  employers  with  no 
eligible  employees  must  maintain  the 
records  .set  forth  in  paragraph  (c)(1)  of 
this  section. 

(e)  Ciovered  em])lovers  in  a  joint 
employment  situation  (.see  §825.108) 
mn.st  kee])  all  the  records  retiuired  by 
paragraph  (c)  of  this  section  with 
r(!spect  to  any  ])rimary  employees,  and 
must  keep  the  records  retpiired  by 
paragra])h  (c)(1)  with  respect  to  any 
secondary  emj)loyees. 

(f)  If  FMLA-eligihle  em])loyees  are  not 
subject  to  FLSA’s  recordkeejjing 
r(!gulations  for  jnirjjoses  of  minimum 
wage  or  overtime  compliance  (/.e..  not 
covenMl  by  or  exem])t  irom  k’LSA).  an 
emj)loyer  muni  not  kcicj)  a  record  of 
actual  hours  worked  (as  otherwise 
recpiired  under  FLSA.  20  (IFK 

510. 2(a)(7)).  jirovided  that: 

(1)  Fligil)ility  for  FMLA  leave  is 
presumed  for  any  emj)loyee  who  has 
h(!(!n  emploved  for  at  lea.st  12  months: 
and 

(2)  With  nispect  to  em])loyees  who 
take  FMLA  leave  intermittentlv  or  on  a 
reduced  leave  scheilule,  the  employer 
and  em])loye(;  agree;  on  the  (;mployee’s 
normal  .schedule  or  average  hours 
worked  each  week  and  r(;dnce  their 
agr(;ement  to  a  writt(;n  record 
maintained  in  accordance  with 
j)aragraph  (h)  of  this  section. 

(g)  Records  and  documents  relating  to 
certifications,  recertifications  or  medical 
histories  of  employees  or  emplovees’ 
family  members,  created  for  ])urpo.ses  of 
FMLA,  .shall  he  maintained  as 
confidential  medical  rec:ords  in  .separate 
files/records  from  the  usual  personnel 
files.  If  the  Cenetic  information 
Nondi.scrimination  Act  of  2008  (CilNA) 
is  aj)plicahle,  records  and  documents 
created  for  purposes  of  FMI.A 
containing  family  medical  hi.storv  or 
genetic  information  as  defined  in  GINA 
shall  he  maintained  in  accordance  with 
the  confidentiality  requirements  of  Title 
II  of  (ilNA  (.see  20  GFR  1085.0),  which 
p(;rmit  such  information  to  he  disclosed 
consist(;nt  with  the  re(|uir(;ments  of 
FMLA.  If  the  ADA.  as  amended,  is  akso 
applicahle.  such  records  shall  he 
maintained  in  conformance  with  ADA 
confidentiality  recpiirements  (.see  20 
(ik’R  1080.14(c)(1)),  excej)t  that: 

(1)  Supervisors  and  managers  may  he 
informed  regarding  n(;ce.s.sary 
restrictions  on  the  work  or  duties  of  an 


emj)loyee  and  neces.sary 
accommodations: 

(2)  Fir.st  aid  and  safety  personnel  may 
he  informed  (when  a|)propriate)  if  the 
emplovee’s  physical  or  medical 
condition  might  r(;(]uire  emergency 
treatment;  and 

(8)  (iov(;rnment  officials  investigating 
compliance  with  FMLA  (or  other 
pertinent  law)  shall  he  ])rovided 
relevant  information  upon  re(iu(;st. 

(h)  Special  rules  regarding 
recordkeeping  a])ply  to  em|)lovers  of 
airline  flight  crew  em])lovees.  See 
§825.808. 

Subpart  F — Special  Rules  Applicable 
to  Employees  of  Schools 

§825.600  Special  rules  for  school 
employees,  definitions. 

(a)  Certain  special  rules  apply  to 
employees  of  local  educ:ational  agencies, 
including  i)uhlic  school  hoards  and 
elementary  and  .secondarv  schools 
under  their  jurisdiction,  and  j)rivate 
elementary  and  .secondary  schools.  The; 
s])ecial  rules  do  not  a])ply  to  other  kinds 
of  educational  institutions,  such  as 
colleges  ami  universities,  trade;  schools, 
and  preschools. 

(h)  Fducational  institutions  are 
covered  by  FMLA  (and  these;  special 
rules)  and  the;  Act’s  5()-emplove;e 
coverage  t(;.st  do(;s  not  apply.  The  usual 
r(;(iuirements  for  em])loy(;es  to  he; 
eligible;  ele;  a])ply,  howe;ver.  including 
em])loyme;nt  at  a  wea  ksite  whe;re  at  leeist 
50  em])loyees  are;  em])le)yeel  within  75 
miles.  For  (;xamj;le,  emj)le)vet;s  of  a  rural 
se:he)ol  would  not  he;  eligible  fe)r  I’MLA 
l(;ave  if  the  school  has  fewer  than  50 
emplovee;s  and  tlu;re  are  no  e)ther 
.schools  under  the  juri.sdiction  of  the 
same  employer  (usually,  a  school  he)ard) 
within  75  miles. 

(c)  The  sj)ecial  rules  affect  the  taking 
of  intermitt(;nt  l(;ave  or  leave  on  a 
re;duceel  leave  .schedule,  or  le;ave  near 
the  end  of  an  acad(;mic  term  (semester), 
by  instructional  employees. 

Instructional  cmplovccs  an;  those  whost; 
principal  function  is  to  teach  and 
instruct  students  in  a  class,  a  small 
grou]),  or  an  individual  .setting.  This 
term  includes  not  onlv  teachers,  hut  also 
athletic  coaches,  driving  instructors, 
and  s])(;cial  education  a.ssistants  such  as 
signers  for  the  hearing  iinjiaired.  It  do(;s 
not  include,  and  the  special  rules  do  not 
aj)j)lv  to,  teacher  assistants  or  aides  who 
do  not  have  as  their  principal  job  actual 
teaching  or  instructing,  nor  does  it 
include  auxiliary  p(;r.sonnel  such  as 
coun.s(;lors,  j)sychologists,  or  curriculum 
sjjeciali.sts.  It  also  does  not  include 
cafet(;ria  workers,  maintenance  work(;r.s, 
or  bus  drivers. 


(d)  ,S])ecial  rules  which  ajjply  to 
re.storation  to  an  equivalent  position 
apply  to  all  employees  of  local 
(;ducational  agencies. 

§  825.601  Special  rules  for  school 
employees,  limitations  on  intermittent 
leave. 

(a)  Li;ave  taken  fora  period  that  ends 
with  the  school  year  and  begins  the  next 
semester  is  leave  taken  consecutively 
rather  than  intermittentlv.  The  i)eriod 
during  the  summer  vacalion  when  the 
em])loyee  wonld  not  have  been  retiuired 
to  r(;port  for  duty  is  not  counted  against 
the  emjdoyee’s  I’MLA  leave  entitlement. 
An  instructional  emjjloyee  who  is  on 
FMLA  leave  at  the  end  of  the  .school 
y(;ar  must  he  provided  with  any  benefits 
over  the  summer  vacation  that 
employees  woidd  normally  receive  if 
they  had  been  working  at  the  end  of  the 
.school  year. 

(1)  If  an  eligible  instructional 
(;mployee  n(;eds  intermittent  leave  or 
leave  on  a  reduced  leave  .schedule  to 
can;  for  a  family  member  with  a  serious 
lu;alth  condition,  to  care  for  a  covered 
.servicememher,  or  for  the  emplovee's 
own  serious  health  condition,  which  is 
forese(;ahle  based  on  planned  m(;dical 
treatment,  and  the  employee  would  he 
on  leave  for  more  than  20  ])ercent  of  tin; 
total  number  of  working  days  over  the 
period  the  leave  would  extend,  the 
employer  may  recpiire  the  em])loyee  to 
choose  either  to: 

(1)  Take  leave  fora  period  or  jjeriods 
of  a  i)artii.ular  duration,  not  greater  than 
tin;  duration  of  the  planned  tr(;almenl: 
or 

(ii)  Transfer  temporarily  to  an 
available  alternative  position  for  which 
the  em])loyee  is  (lualified,  which  has 
equivalent  pay  and  benefits  and  which 
better  accommodates  recurring  jjeriods 
of  leave  than  does  the  employee’s 
regular  ])o.sition. 

(2)  The.se  rules  apjjly  only  to  a  leave 
involving  more  than  20  percent  of  the 
working  days  during  the  period  over 
which  the  leave  extends.  For  exanq)le, 
if  an  instructional  enijdoyee  who 
normally  works  five  days  each  w(;(;k 
n(;(;d.s  to  take  two  days  of  FMLA  leave 
p(;r  week  over  a  ])(;riod  of  s(;v(;ral  weeks, 
the  .s])ecial  rules  would  apj)ly. 
Fmj)loye(;s  taking  leave  which 
constitutes  20  i)ercent  or  less  of  the 
working  days  during  the  leave  p(;riod 
would  not  he  subject  to  transfer  to  an 
alternative  j)o.sition.  Periods  of  a 
particidar  duration  means  a  block,  or 
blocks,  of  time  beginning  no  earlier  than 
the  first  day  for  which  leave  is  needed 
and  ending  no  later  than  the  la.st  day  on 
which  leave  is  needed,  and  may  include 
one  uninterrupted  ])eriod  of  leave. 
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(1)]  If  an  instructional  einjjloyee  does 
not  give  reciuinul  notice  of  fonjstuiahle 
f'MLA  leave  (see  ^825.302)  to  he  taken 
intermiltentlv  or  on  a  reduced  leave 
schedule,  the  employer  may  retpure  the 
emi)loyee  to  lake  leave  of  a  particular 
duration,  or  to  transfer  temporarily  to  an 
alternative  ])osition.  Alternatively,  the 
employer  may  retpiin!  the  employee  to 
delav  the  taking  of  leave  until  the  notice 
provision  is  met. 

§  825.602  Special  rules  for  school 
employees,  limitations  on  leave  near  the 
end  of  an  academic  term. 

(a)  I’liere  are  also  different  rules  for 
instructional  emi)loyees  who  begin 
leave  more  than  five  weeks  before  the 
end  of  a  term,  less  than  five  weeks 
before  the  end  of  a  term,  and  less  than 
three  weeks  before  the  end  of  a  term. 
Regidar  rules  apply  except  in 
circumstances  when: 

(1)  An  instructional  employee  begins 
leave  more  than  five  weeks  befon;  the 
end  of  a  term.  The  employer  may 
nuiuire  the  em|)lovee  to  continue  taking 
leave  until  the  end  of  the  term  if  — 

(1)  The  leave  will  last  at  least  three 
weeks,  and 

(ii)  The  employee  wonld  return  to 
work  during  the  thr(!e-week  |)eriod 
bcddre  the  end  of  the  term. 

(2)  The  em])lovee  begins  leave  during 
the  five-we(!k  period  before  the  end  of 

a  term  h(;cause  of  the  birth  of  a  .son  or 
daughter:  the  j)lacement  of  a  son  or 
daughter  for  ado])tion  or  foster  care:  to 
care  for  a  .s]K)use,  sc)n,  daughter,  or 
parent  with  a  .serious  health  coudition; 
or  to  care  for  a  covered  servicemember. 
The  employer  may  rcHjuire  the  employee 
to  continue  taking  leave  until  the  end  of 
the  term  if — 

(i)  The  leave  will  last  more  than  two 
weeks,  and 

(ii)  The  employee  wonld  return  to 
work  during  the  two-week  period  before 
the  end  of  the  term. 

(3)  The  employee  begins  leave  during 
the  three- week  period  before  the  end  of 
a  term  becau.se  of  the  birth  of  a  .son  or 
daughter;  the  j)lacement  of  a  .son  or 
daughter  for  ado])tion  or  foster  can;;  to 
care  for  a  spouse,  son,  daughter,  or 
])arent  with  a  serious  health  condition: 
or  to  can;  for  a  cover(;d  servicememb(;r. 
The  employer  may  recpiire  the  em})loyee 
to  continue  taking  leave  until  the  end  of 
tin;  term  if  the  leave  will  last  more  than 
five  working  davs. 

(h)  For  ])urposes  of  the.se  provisions, 
(icadeiuic  i(^rni  means  the  school 
.semester,  which  typically  ends  near  the 
end  of  the  calendar  year  and  the  end  of 
spring  each  school  yt;ar.  In  no  case  may 
a  school  have  more  than  twe;  academic 
terms  or  semesters  (;ach  year  for 
purpo.ses  of  FMLA.  An  examj)le  of  leave 


falling  within  the.se  ])rovi.sion.s  would  be 
wh(;re  an  employee;  plans  two  weeks  of 
leave  to  care  for  a  family  member  which 
will  h(;gin  three  weeks  l)(;fore  the  end  of 
the  term.  In  that  situation,  the  employer 
could  require  the  emj)loyee  to  stay  out 
on  leave  until  the  end  of  the  term. 

§  825.603  Special  rules  for  school 
employees,  duration  of  FMLA  leave. 

(a)  If  an  employee  choo.ses  to  take 
l(;ave  for  periods  of  a  particular  duration 
in  the  case  of  intermittent  or  reduced 
schedule  leave,  the  entire  |)eriod  of 
leave  taken  will  count  as  FMLA  leave. 

(b)  In  the  case  of  an  emplovee  who  is 
required  to  take  leave  until  the  end  of 
an  academic  term,  only  the  period  of 
leave  until  the  emj)loyee  is  n;ady  and 
able  to  return  to  work  shall  be  charged 
against  the  employee’s  FMLA  h;ave 
entitlement.  The  employer  has  the 
option  not  to  recpiire  the  employee  to 
stay  on  leave  until  the  end  of  the  school 
term.  Therefore,  any  additional  leave 
required  hv  the  euqilover  to  the  end  of 
the  .school  term  is  not  counted  as  FMLA 
leave;  however,  the  emplover  shall  be 
recpiired  to  maintain  the  employee’s 
group  health  insurance  and  restore  the 
employee  to  the  same  or  ecpiivalent  job 
including  other  benefits  at  the 
conclusion  of  tlu;  leave. 

§825.604  Special  rules  for  school 
employees,  restoration  to  an  equivalent 
position. 

The  determination  of  how  an 
employee  is  to  he  r(;.ston;d  to  an 
ecpiivalent  position  upon  return  from 
FMLA  lc;avc;  will  he  made  on  the  basis 
of  “established  school  hoard  |)c)lic:ic;s 
and  practicc;s,  private  sc:hool  polic:ies 
and  j)ractic:es,  and  c:c)llc;ctive  bargaining 
agrc;ement.s.’’  The  “cistahlished  polic;ie.s’’ 
and  c:ollc;c:tivc;  bargaining  agrec;mc;nts 
used  as  a  basis  for  rc;.storation  must  he 
in  writing,  mu.st  be  made  known  to  the 
employee  prior  to  the  taking  of  FMLA 
leave,  and  must  clearly  c;xplain  the 
c;mployee’s  rc;.storation  rights  iqion 
rc;turn  from  lc;ave.  Any  cistahlished 
polic:v  whic:h  is  used  as  the  basis  for 
rc;stc)ration  of  an  c;mployc;c;  to  an 
ecpiivalent  position  mn.st  provide 
substantially  the  same  ])rc)tc;c:tion.s  as 
provicli;cl  in  the  Ac:t  for  reinstated 
employcies.  See  §  82.5.21.5.  In  other 
words,  the  pc)lic:v  or  c:ollc;c:tivc; 
bargaining  agreement  must  jirovidc;  for 
rcistoration  to  an  c;ciuivalc;nt  position 
with  c;cpiivalont  enqiloyment  l)c;n(;fits. 
pay,  and  other  terms  and  c:onclition.s  of 
c;mj)lc)ymc;nt.  For  c;xamj)lc;,  an  c;mployc;c; 
may  not  he  rcistored  to  a  position 
rc;quiring  additional  lic:c;nsurc;  or 
c:c;rtific:ation. 


Subpart  G — Effect  of  Other  Laws, 
Employer  Practices,  and  Collective 
Bargaining  Agreements  on  Employee 
Rights  Under  FMLA 

§825.700  Interaction  with  employer’s 
policies. 

(a)  An  c;m))loyc;r  must  observe  any 
emjiloyment  benefit  program  or  plan 
that  provides  grc;atc;r  family  or  meclic:al 
leave  rights  to  c;mployc;c;.s  than  the  rights 
established  by  the  FMLA.  Conversely, 
the  rights  cistahlished  by  the  Act  may 
not  be  diminished  hv  any  caiqiloyment 
benefit  program  or  jilan.  For  c;xamplc;,  a 
provision  of  a  (iBA  whic:h  proviclc;.s  for 
reinstatement  to  a  jiosition  that  is  not 
c;cpiivalc;nt  hc;c:au.se  of  seniority  (e.g., 
providc;.s  lesser  pay)  is  superseded  by 
FMLA.  If  an  employer  provides  grc;atc;r 
unpaid  family  lc;ave  rights  than  arc; 
afforclc;d  by  FMLA,  the  c;mployc;r  is  not 
rc;cpiirc;cl  to  c;xtencl  additional  rights 
afforcli;d  by  FMLA,  such  as  maintc;nanc:c; 
of  health  benefits  (other  than  through 
COBRA),  to  the  additional  lc;avc;  period 
not  c:over(;d  by  I'^MLA. 

(h)  Nothing  in  this  Ac.t  jirevents  an 
c;mployer  from  amending  existing  leave 
and  c;nq)lc)yc;c;  hc;nc;fit  jirograms, 
provided  they  c:omplv  with  F’MLA. 
Ilowever,  nothing  in  the  Ac:t  is  intended 
to  clisc:c)uragc;  canployers  from  adojiting 
CH’  rc;laining  more  gc;nc;rou.s  Icaive 
polic:ic;s. 

§825,701  Interaction  with  State  laws. 

(a)  Nothing  in  FMLA  .su])c;rsc;dc;.s  any 
provision  of  .Stale  ca*  lc)c:al  law  that 
prc)vicic;.s  grc;atc;r  familv  or  mc;dic:al  lc;avc; 
rights  than  those  provided  by  FMLA. 
Tiic;  Dc;])artmc;nt  of  Labor  will  not, 
however.  enforc:c;  .State  family  or 
mc;dic;al  lc;ave  laws,  and  .States  may  not 
c;nforc;e  the  FMLA.  Em]5loyc;c;s  arc;  not 
rc;quired  to  cle.signate  whether  the  leave 
they  arc;  taking  is  FMLA  leave  or  lc;avc; 
under  .State  law,  and  an  eiujdoyer  must 
c:omply  with  the  appropriate 
(ap])lic:ahlc;)  provisions  of  both.  An 
employer  c:over(;d  by  one  law  and  not 
the  other  has  to  c:om])ly  only  with  the 
law  under  which  it  is  c:ovc;rc;cl. 

Similarly,  an  em])loyc;e  eligible  under 
onlv  one  law  mu.st  rc;c:c;ive  l)c;nc;fit.s  in 
ac;c;orclanc:c;  with  that  law.  If  lc;avc; 
c|ualific;.s  for  FMLA  lc;avc;  and  lc;avc; 
under  .State  law,  the  lc;avc;  usc;d  c:c)nnt.s 
against  the  c;m])loyc;c;’s  entitlc;ment 
under  both  laws.  Fxam])lc;s  of  the 
intc;rac;tion  hc;twc;c;n  F'MLA  and  .State 
laws  inc:luclc;: 

(1)  If  .State;  law  j)rc)viclc;.s  l(i  wc;c;k.s  of 
leave  entitlement  over  two  years,  an 
c;mployee  nc;c;ding  lc;avc;  due  to  his  or 
hc;r  own  serious  health  condition  woidcl 
he;  entitled  to  take  10  wc;c;ks  one  yc;ar 
under  .State  law  and  12  wc;c;ks  the  nc;.xt 
yc;ar  under  FMLA.  Uc;alth  l)c;nc;fits 
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maintenance  under  FMbA  would  be 
a|)i)licable  only  to  the  lir.st  12  weeks  ot 
leave  entitlement  each  year.  If  the 
employee  took  12  weeks  the  first  year, 
the  employee  would  hi;  entitled  to  a 
maximum  of  12  weeks  the  second  y(;ar 
under  FMbA  (not  18  weeks).  An 
em])loyee  would  not  he  entitled  to  28 
w(H!k.s  in  one  y(;ar. 

(2)  If  State  law  ])rovi(les  half-])ay  for 
emj)loyees  temporarilv  disahled  because 
of  pregnancy  for  six  weeks,  the 
employee  would  he  entitled  to  an 
additional  six  weeks  of  unpaid  FMbA 
leave  (or  accrued  jiaid  leave). 

(3)  If  State  law  provides  six  weeks  of 
leave,  which  may  include  leave  to  care 
for  a  seriously-ill  grand})arent  or  a 
“sj)onse  equivalent.”  and  leave  was 
used  for  that  purpose,  the  em])loyee  is 
still  entitled  to  his  or  her  full  FMbA 
leave  entitlement,  as  the  leave  used  was 
provided  for  a  purpose  not  covered  hy 
l^MbA.  If  FMbA  leave  is  n.sed  first  for 

a  ])ur])ose  also  j)rovided  under  State 
law,  and  State  leave  has  thereby  been 
exhan.sted,  the  emj)lover  woidd  not  be; 
nupiired  to  provide  additional  leave  to 
care  for  the  grand})arent  or  "spouse 
(Hpiivalent.” 

(4)  If  State  law  ])rohihits  mandatory 
hxive  Ixwond  the  actual  pen  iod  of 
l)regnancy  disability,  an  instructional 
em])lovee  of  an  educational  agency 
subject  to  special  FMbA  rules  mav  not 
h(!  nuininul  to  remain  on  leave  until  the 
end  of  the  academic  term,  as  permitted 
by  FMbA  under  certain  circumstances. 
See  Suhpart  F  of  this  part. 

(h)  iReserveill 

§825.702  Interaction  with  Federal  and 
State  anti-discrimination  taws. 

(a)  Nothing  in  FMbA  modifies  or 
affects  any  Federal  or  State  law 
prohibiting  discrimination  on  the  ha.sis 
of  race,  religion,  color,  national  origin, 
.sex,  age,  or  disability  (e.g..  Title  VII  of 
the  Civil  Rights  Act  of  1904,  as  amended 
by  the  Pregnancy  Discrimination  Act). 
FMbA’s  legislative  hi.story  exjslains  that 
FMbA  is  “not  intended  to  modify  or 
affect  the  Rehabilitation  Act  of  1973.  as 
amended,  the  regulations  concerning 
employment  which  have  been 
promulgated  pursuant  to  that  statute,  or 
the  Americans  with  Disabilities  Act  of 
1990  las  amendedi  or  the  regulations 
issued  under  that  act.  Thus,  the  leave 
j)rovisions  of  the  |FMbA|  are  whollv 
distinct  from  the  reasonable 
accommodation  obligations  of 
employers  covered  under  the  iADA|, 
emj)lovers  who  receive  Federal  financial 
assistance,  employers  who  contract  with 
the  Federal  government,  or  the  Federal 
government  itself.  The  purpose  of  the 
FMbA  is  to  make  leave  available  to 
eligible  employees  and  employers 


within  its  coverage,  and  not  to  limit 
already  existing  rights  and  protection.” 

S.  Rep.  No.  103-3.  at  38  (1993).  An 
em])loyer  must  therefore  ])rovide  leave 
nmhu'  which(!ver  statutory  i)rovision 
l)rovitles  the  gnniter  rights  to  em])Ioy(!es. 
\Vhen  an  em])loyer  violates  both  FMbA 
and  a  discrimination  law.  an  employcu; 
may  he  abb;  to  recover  under  either  or 
both  statutes  (double  relief  may  not  he 
awanhul  for  the  same  loss;  when 
remedies  coincide  a  claimant  may  he 
allowed  to  utilize  whichever  avenue  of 
relief  is  desired.  lAiffavv.  Norlhwvst 
Airlines,  Inc.,  5()7  F.2d  429,  443  (D.C. 

Cir.  1970),  cc/l.  denied,  434  U.S.  1080 
(1978). 

(h)  if  an  em])loyee  is  a  (lualified 
individual  with  a  disability  within  the 
meaning  of  the  ADA,  the  einjiloyer  must 
make  reasonable  accommodations,  etc., 
barring  undue  hardship,  in  accordance 
with  the  ADA.  At  the  same  time,  tin; 
employer  must  afford  an  employee;  his 
or  her  FMbA  rights.  ADA's  “disability” 
and  FMbA’s  “serious  health  condition” 
are  differ(;nt  concepts,  and  must  hi; 
analyzed  sejjarately.  FMbA  entitles 
eligible  employees  to  12  weeks  of  leave 
in  any  12-month  period  due  to  their 
own  serious  health  condition,  whereas 
the  ADA  allows  an  indeterminate 
amount  of  leave,  barring  undue 
hardship,  as  a  rea.sonahle 
accommodation.  FMbA  re(|uires 
em])loyers  to  maintain  employees’ 
grou])  health  ])lan  coverage  during 
FMbA  leave  on  thi;  same  conditions  as 
coverage  would  have  been  providi;d  if 
the  employee  had  been  continuously 
employed  during  the  leave  period, 
whereas  ADA  does  not  r(;quire 
maintenance  of  health  insurance  unless 
other  emj)loyees  receive  health 
insurance  during  leave  under  the  same 
circum.stances. 

(c)(1)  A  rea.sonahle  accommodation 
under  the  ADA  might  be  accomplished 
hy  providing  an  individual  with  a 
disability  with  a  ])art-time  job  with  no 
health  benefits,  assuming  the  employer 
did  not  ordinarily  provide  health 
insurance  for  |)art-time  employees. 
However.  FMbA  would  ])ermit  an 
em])loyee  to  work  a  reduced  leave 
schedule  until  the  equivalent  of  12 
workweeks  of  l(;ave  w(;re  used,  with 
group  health  h(;nefit.s  maintained  during 
this  period.  FMbA  ])ermits  an  employer 
to  temporarily  transfer  an  employee 
who  is  taking  leave  intermittentlv  or  on 
a  r(;dnced  leave  schedule  for  |)lanned 
medical  treatment  to  an  alternative 
position,  whereas  the  ADA  allows  an 
accommodation  of  reassignment  to  an 
eijnivalent,  vacant  position  only  if  the 
employee  cannot  ])erform  the  e.ssential 
functions  of  the  enq)lovee's  present 
])o.sition  and  an  accommodation  is  not 


])o.ssihle  in  the  employee’s  pre.sent 
position,  or  an  accommodation  in  the 
employee’s  pre.sent  ])o.sition  would 
cau.se  an  undue  hardship.  The  examples 
in  the  following  paragra])h.s  of  this 
.s(;ction  dianonstrate  how  the  two  laws 
would  interact  with  respect  to  a 
(inalified  individual  with  a  disability. 

(2)  A  (inalified  individual  with  a 
disability  who  is  also  an  eligible 
enq)lovee  entitled  to  FMbA  leave 
reipiests  10  weeks  of  medical  leave  as  a 
r(;asonahle  accommodation,  which  the 
employer  grants  because  it  is  not  an 
undue  hardship.  The  employer  advises 
the  enijdoyee  that  the  10  weeks  of  leave 
is  also  h(;ing  designated  as  FMbA  leave 
and  will  count  towards  the  employee’s 
FMbA  leave  entitlement.  This 
designation  does  not  prevent  the  jiarties 
from  also  treating  the  leave  as  a 
reasonable  accommodation  and 
reinstating  the  emiiloyee  into  the  .same 
job,  as  re(]nired  hy  the  ADA,  rather  than 
an  eipiivalent  i)o.sition  under  FMbA,  if 
that  is  the  gr(;ater  right  available  to  the 
em])lovee.  At  the  same  time,  the 
emj)loyee  would  he  entitled  under 
FMbA  to  have  the  employer  maintain 
groiq;  health  ])lan  coverage  during  the 
leave,  as  that  requirement  provides  the 
greater  right  to  the  emj)loyee. 

(3)  If  the  same  employee  needed  to 
work  part-time  (a  reduced  leave 
.scliednle)  after  returning  to  his  or  her 
same  job,  the  employee  would  still  he 
entitled  under  FMbA  to  have  group 
h(;alth  plan  coverage  maintain(;d  for  the 
r(;mainder  of  the  two-week  equivalent  of 
FMbA  leave  entitlement, 
notwithstanding  an  employer  policy 
that  ])art-time  employees  do  not  receive 
health  insurance.  This  einj^lovee  would 
he  entitled  under  the  ADA  to  reasonable 
accommodations  to  enable  the  enqdoyee 
to  jjerform  the  e.ssential  functions  of  the 
j)art-time  position.  In  addition,  because 
the  employee  is  working  a  part-time 
schedule  as  a  reasonable 
accommodation,  the  FMbA’s  provision 
for  temijorary  assignment  to  a  different 
alternative  position  would  not  ap])ly. 
Once  the  employee  has  exhausted  his  or 
her  remaining  k’MbA  leave  entitlement 
while  working  the  reduced  (part-time) 
schedule,  if  the  emi)loyee  is  a  (inalified 
individual  with  a  di.sahilitv,  and  if  the 
(;mployi;(;  is  nnahle  to  ri;tnrn  to  the  .same 
full-time  i)ositi()n  at  that  time,  tin; 
(;mplovi;e  might  continue  to  work  jiart- 
time  as  a  masonahle  accommodation, 
barring  undue  hardshi]);  the  (;mpl()y(;e 
would  thi;n  he  entitled  to  only  those 
i;mploym(;nt  h(;n(;fit.s  ordinarily 
provided  hy  the  employi;!'  to  part-time 
i;m])l()yi;(;s. 

(4)  At  the  end  of  the  FMbA  leave 
entitlement,  an  employer  is  r(;quire(l 
under  FMbA  to  r(;in.stat(;  the  em])lovee 
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in  the  same  or  an  equivalent  })ositi()n, 
with  e(]nivalent  ])ay  and  l)enefit.s.  to  that 
which  the  einplovee  held  when  leave 
commenced.  The  employer’s  FMLA 
obligations  wonhl  he  .satisfied  if  the 
emjdoyer  offered  the  em])lovee  an 
ecpnvalent  fnll-time  jjosition.  If  the 
employee  were  unable  to  ))erform  the 
essential  functions  of  that  ecinivalent 
position  even  with  reasonable 
accommodation,  because  of  a  disability, 
the  ADA  may  retpiire  the  emplover  to 
make  a  reasonable  accommodation  at 
that  time  by  allowing  the  employee  to 
work  part-time  or  by  reassigning  the 
em])loyee  to  a  vacant  jmsition,  barring 
nndne  hardshij). 

(d)(1)  If  FMLA  entitles  an  einplovee  to 
leave,  an  employer  may  not,  in  lien  of 
h'MLA  leave  entitlement,  require  an 
employee  to  take  a  job  with  a  reasonable 
accommodation.  However,  ADA  may 
require  that  an  emjdoyer  offer  an 
employee  the  opportunity  to  take  such 
a  position.  An  emiiloyer  may  not  i:hange 
the  essential  functions  of  the  job  in 
order  to  denv  FMLA  leave.  .See 
§82.5.220(1))! 

(2)  An  em])loyee  mav  be  on  a  workers’ 
compensation  absence  due  to  an  on-the- 
joh  injury  or  illness  which  also  (jiialifies 
as  a  serious  health  condition  under 
I'MLA.  The  workers’  compensation 
absence  and  P’MLA  leave  may  run 
concnrrently  (snhjecl  to  pro])er  notice 
and  designation  bv  the  emplover).  At 
some  point  the  health  care  |)rovider 
j)roviding  medical  care  pursuant  to  the 
workers’  compensation  injury  may 
certify  the  emi)lovee  is  able  to  return  to 
work  in  a  light  duty  i)osition.  If  the 
emj)loyer  offers  such  a  position,  the 
employee  is  ])ermitted  but  not  recpiired 
to  accept  the  position.  .See  §  825.220(d). 
As  a  result,  the  employee  may  no  longer 
cjiialify  for  payments  from  the  workers’ 
comj)ensation  benefit  })lan,  but  the 
employee  is  entitled  to  c:ontinne  on 
unpaid  FMLA  leave  either  until  the 
employee  is  able  to  return  to  the  same 
or  ecpiivalent  job  the  employee  left  or 
until  the  12-week  I'MLA  leave 
entitlement  is  exhausted.  .See 
§  825.2()7(e).  If  the  employee  returning 
from  the  workers’  compensation  injury 
is  a  (pialified  individual  with  a 
disability,  he  or  she  will  have  rights 
under  the  ADA. 

(e)  If  an  employer  requires 
certifications  of  an  employee’s  fitness 
for  duty  to  return  to  work,  as  permitted 
by  F’MLA  under  a  uniform  policy,  it 
must  comply  with  the  ADA  re(|nirement 
that  a  fitness  for  duty  j)hysical  he  job- 
related  and  consistent  with  business 
necessitv. 

(f)  Under  Title  VII  of  the  Civil  Rights 
Act  of  1984,  as  amended  by  the 
Pregnancy  Discrimination  Act,  an 


employer  shonld  provide  the  same 
benefits  for  women  who  are  pregnant  as 
the  employer  ])rovides  to  other 
employees  with  short-term  di.sabilities. 
Hecanse  Title  VII  does  not  reqnire 
emj)loyees  to  he  emploved  for  a  certain 
l)eriod  of  time  to  he  ])rotected,  an 
em])loyee  employed  for  less  than  12 
months  by  the  em|)loyer  (and,  therefore, 
not  an  eligible  em])loyee  under  FMLA) 
may  not  he  denied  maternity  leave  if  the 
em])loyer  normally  i)rovides  short-term 
disability  benefits  to  employees  with  the 
same  tenure  who  are  exi)eriencing  other 
short-term  di.sabilities. 

(g)  Under  the  Uniformed  Services 
Em])lovment  and  Reemplovment  Rights 
Act  (USERRA),  38  U.S.C.  4301,  nt  st^q.. 
veterans  are  entitled  to  receive  all  rights 
and  benefits  of  emi)loyment  that  they 
wonld  have  obtained  if  they  had  been 
continuously  employed.  Therefore, 
under  USERRA,  a  returning 
servicemember  woidd  be  eligible  for 
FMLA  leave  if  the  months  and  hours 
that  he  or  she  wonld  have  worked  (or, 
for  airline  flight  crew  emj)loyees.  wonld 
have  worked  t)r  been  j)aid)  for  the 
civilian  employer  during  the  period  of 
absence  due  to  or  necessitated  by 
U.SERRA-covered  service,  combined 
with  the  months  employed  and  the 
hours  actually  worked  (or,  for  airline 
llight  c:rew  em])loyee.s,  actually  worked 
or  paid),  meet  the  FMLA  eligibility 
threshold  of  12  months  of  employment 
and  the  hours  of  service  nujnirement. 

.See  §§  825.11()(h)(2)(i)  and  (c)(2)  and 
8258()2(c). 

(h)  For  further  information  on  Federal 
antidiscrimination  laws,  including  Title 
VII  and  the  ADA,  individuals  are 
en(;onraged  to  contact  the  nearest  office 
of  the  U.S.  Ecjiial  Employment 
(Jl)])ort unity  Commi.ssion. 

Subpart  H — Special  Rules  Applicable 
to  Airline  Flight  Crew  Employees 

§825.800  Special  rules  for  airline  flight 
crew  employees,  general. 

(a)  Certain  sj)ecial  rules  ap])ly  onlv  to 
airline  flight  crew  employees  as  defined 
in  §825.102.  The.se  special  rules  affect 
the  hours  of  service;  requirement  for 
determining  the  eligibility  of  airline 
llight  crew  em])lovees,  the  calculation  of 
leave  for  tho.se  enq)loyee.s,  and  the 
recordkeeping  re()nirements  for 
employers  of  those  employees,  and  are 
issued  pursuant  to  the  Airline  Flight 
Crew  Technical  Corrections  Act 
(AFCTCA),  Fnhlic  Law  111-119. 

(h)  Except  as  otherwise  ])rovided  in 
this  sub])art.  FMLA  leave  for  airline 
flight  crew  emj)loyees  is  subject  to  the 
refiuirements  of  the  FMLA  as  .set  forth 
in  Part  825,  Snhparts  A  through  E,  and 
C. 


§  825.801  Special  rules  for  airline  flight 
crew  employees,  hours  of  service 
requirement. 

(a)  An  airline  flight  crew  employee’s 
eligibility  for  FMLA  leave  is  to  he 
determined  in  accordance  with 
§825.110  except  that  whether  an  airline 
llight  crew  em])loyee  meets  the  hours  of 
.service  recjuirement  is  to  he  determined 
as  |)rovided  below. 

(h)  Except  as  j)rovided  in  paragraph 
(c)  of  this  .section,  whether  an  airline 
flight  crew  emjjloyee  meets  the  hours  of 
service  recpiirement  is  determined  by 
assessing  the  nnmher  of  hours  the 
employee  has  worked  or  been  paid  over 
the  j)revious  12  months.  An  airline 
flight  crew  employee  will  meet  the 
hours  of  service  requirement  during  the 
previous  12-month  period  if  he  or  she 
iias  worked  or  been  paid  for  not  less 
than  80  percent  of  the  employee’s 
aj)plical)le  monthly  guarantee  and  has 
worked  or  been  paid  for  not  less  than 
504  hours. 

(1)  The  applicable  monthly  guarantee 
for  an  airline  flight  crew  emj)loyee  who 
is  not  on  reserve  .status  is  the  minimum 
nund)er  of  hours  for  which  an  emplover 
has  agreed  to  schedule  .such  employee 
for  any  given  month.  The  applicable 
monthly  guarantee  for  an  airline  flight 
crew  emiDloyee  who  is  on  reserve  status 
is  the  number  of  hours  for  which  an 
employer  has  agreed  to  pay  the 
emj)loyee  for  any  given  month. 

(2)  The  hours  an  airline  llight  crew 
em])loyee  has  worked  for  purposes  of 
the  hours  of  .service  retiuirement  is  the 
em])loyee’.s  duty  hours  during  the 
previous  12-month  periocl.  The  hours  an 
airline  flight  crew  emj)loyee  has  been 
paid  is  the  number  of  hours  for  which 
an  em})loyee  received  wages  cluring  the 
previous  12-month  period.  The  504 
hours  do  not  include  personal  commute 
time  or  time  spent  on  vacation,  medical, 
or  sick  leave. 

(c)  An  airline  flight  crew  employee 
returning  from  U.SERRA-covered  service 
shall  he  credited  with  the  hours  of 
.service  that  wonld  have  been  performed 
but  for  the  period  of  absence  from  work 
due  to  or  nece.ssitated  by  USERRA- 
covered  service  in  determining  the 
em])loyee’s  eligibility  for  FMLA- 
(lualifying  leave.  Accordingly,  an  airline 
flight  crew  enq)lovee  re-emploved 
following  U.SERRA-covered  service  has 
the  hours  that  would  have  been  worked 
for  or  paid  by  the  employer  added  to 
any  hours  actually  worked  or  paid 
during  the  j)revious  12-month  ])eriod  to 
meet  the  hours  of  .service  re{]uirement. 

In  order  to  determine  the  hours  that 
woidd  have  been  worked  or  paid  during 
the  period  of  absence  from  work  due  to 
or  necessitated  by  U.SERRA-covered 
service,  the  employee's  pre-service  work 
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scliedide  can  geiKirally  be  iisiul  for 
calculations. 

(d)  In  the  event  an  enij)lover  of  airline 
llight  crew  einployties  does  not  maintain 
an  accurate  record  of  hours  worked  or 
hours  paid,  the  employer  has  the  burden 
of  showing  that  the  em])loyee  has  not 
worked  or  hecm  paid  for  the  reciuisite 
hours.  Specifically,  an  emjjloyer  mn.st 
Im;  able  to  clearly  ilemonstrate  that  an 
airline  flight  crew  em|)loyee  has  not 
worked  or  been  ])aid  for  (>()  perc(mt  of 
his  or  her  applicable  monthly  guarantee 
or  for  .504  hours  during  the  jnevious  12 
months  in  order  to  claim  that  the  airline 
llight  iTcnv  employee  is  not  eligible  for 
FMLA  leave. 

§  825.802  Special  rules  for  airline  flight 
crew  employees,  calculation  of  leave. 

(a)  Amount  of  leuvo.  (1)  An  eligible 
airline  flight  crew  employee  is  entitled 
to  72  days  of  FMLA  leave  during  any 
12-month  period  for  one.  or  more,  of  the 
FMLA-(|ualifying  reasons  set  forth  in 
§§  825.1 12(a)(l)-(5).  This  entitlement  is 
based  on  a  uniform  six-day  workweek 
for  ail  airline  flight  crew  employees, 
regardless  of  lime  actually  workiul  or 
paid,  multiplied  by  the  statutory  12- 
workweek  entitleimnil  for  FMLA  kiavc;. 
For  (!xample.  if  an  emjjloyee  took  six 
weeks  of  leave  for  an  FMl.A-(iualifying 
reason,  the  employee  would  u.se  38  days 


(8  days  x  (i  weeks)  of  the  employ(!e's  72- 
day  entitlement. 

(2)  An  eligible  airline  flight  cnnv 
employee  is  entitled  to  158  days  of 
military  caregiver  leave  during  a  single 
12-month  period  to  care  for  a  covenul 
seryit;emember  with  a  serious  injury  or 
illness  under  5?  825.112(a)(8).  This 
entitlement  is  ba.sed  on  a  uniform  six- 
day  workweek  for  all  airline  flight  crew 
employees,  regardless  of  time  actually 
worked  or  paid,  multiplied  by  the 
statutory  28-workweek  entitUmient  for 
military  caregiver  leave. 

(b)  Incivmants  of  FMLA  laavo  for 
inlonuittont  or  roducvd  schodido  leova. 
When  an  airline  fiight  crew  emj)lovee 
takes  FMLA  leave  on  an  intermittent  or 
niduced  schedide  basis,  the  employer 
must  account  for  the  leave  using  an 
incrimient  no  gr(;ater  than  one  dav.  For 
exam])le.  if  an  airline  flight  crew 
employee  needs  to  take  FMLA  hxive  for 
a  two-hour  |)hysical  therapy 
appointment,  the  em])loyer  may  recpiire 
the  emj)loyee  to  u.se  a  full  day  of  FMLA 
leave.  The  entire  amount  of  leave 
actually  taken  (in  this  exam])le.  one  dav) 
is  designated  as  FMLA  leave  and  counts 
again.st  the  employee's  FMLA 
entitlement. 

(c)  Application  of  ^825.205.  The  rules 
governing  calculation  of  intermittent  or 
nuluced  schedule  FMLA  leave  set  forth 


in  {^825.205  do  not  ai)])ly  to  airline 
flight  crew  employees  except  that 
airliiu!  flight  crew  tanployees  an;  subject 
to  ^ 825.2()5(a)(2),  the  ])hysical 
impossibility  ])rovision. 

§  825.803  Special  rules  for  airline  flight 
crew  employees,  recordkeeping 
requirements. 

(a)  Emj)loyers  of  eligible  airline  flight 
crew  emplov(!es  shall  make,  keep,  and 
pre.serve  records  in  accordance  with  the 
reciuirements  of  .Sub|)art  E  of  this  Fart 
(S  825.500). 

(b)  Covered  employers  of  airline  llight 
crew  employees  are  iHujinred  to 
maintain  certain  additional  records  “on 
file  with  the  Secretary."  To  com])ly  with 
this  recjuirement,  those  employers  shall 
maintain: 

(1)  Records  and  documents  containing 
information  specifying  the  applicable 
monthly  guarantee  with  respect  to  each 
cat(!gory  of  employee;  to  whom  such 
guarantee  a])])lies,  including  ce)pies  of 
any  relevant  collective  bargaining 
agreements  or  em])lover  ])olicy 
documents;  and 

(2)  Records  of  hours  worked  and 
hours  paid,  as  those  terms  are  d(;fined 
in  §825.801  (b)(2). 
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The  President 


i.  20i;5 


Proclamation  8932  of  February  1,  2013 

100th  Anniversary  of  the  Birth  of  Rosa  Parks 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

On  December  1,  1955,  our  Nation  was  forever  transformed  when  an  African- 
American  seamstress  in  Montgomery,  Alabama,  refused  to  give  up  tier  seat 
on  a  city  bus  to  a  white  passenger,  jiist  wanting  to  get  home  after  a  long 
day  at  work,  Rosa  Parks  may  not  have  been  planning  to  make  history, 
but  her  defiance  spurred  a  movement  that  advanced  our  journey  toward 
justice  and  eciuality  for  all. 

'I'liough  Rosa  Parks  was  not  the  first  to  confront  the  injustice  of  segregation 
laws,  her  courageous  act  of  civil  disobedience  sparked  the  Montgomery 
Bus  Boycott — 381  days  of  peaceful  protest  when  ordinary  men,  women, 
and  children  sent  the  extraordinary  message  that  second-class  citizenship 
was  unacceptable.  Rather  than  ride  in  the  back  of  buses,  families  and  friends 
walked.  Neighborhoods  and  churches  formed  carpools.  Their  actions  stirred 
the  conscience  of  Americans  of  every  background,  and  their  resilience  in 
the  face  of  fierce  violence  and  intimidation  ultimately  led  to  the  desegregation 
of  public  transportation  systems  across  our  countrv. 

Rosa  Parks’s  story  did  not  end  with  the  boycott  she  inspired.  A  lifelong 
champion  of  civil  rights,  she  continued  to  give  voice  to  the  poor  and  the 
marginalized  among  us  until  her  passing  on  October  24,  2005. 

As  we  mark  the  100th  anniversary  of  Rosa  Parks’s  birth,  we  celebrate 
the  life  of  a  genuine  American  hero  and  remind  ourselves  that  although 
the  principle  of  ecpiality  has  always  been  self-evident,  it  has  never  been 
self-execnting.  It  has  taken  acts  of  courage  from  generations  of  fearless  and 
hopeful  Americans  to  make  our  country  more  just.  As  heirs  to  the  progress 
won  by  those  who  came  before  us,  let  us  pledge  not  only  to  honor  their 
legacy,  but  also  to  take  up  their  cause  of  perfecting  our  Union. 

NOW.  THEREFORE.  1.  BARACK  OBAMA.  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  tin;  laws  of  the  United  States,  do  hereby  proclaim  February  4,  2013, 
as  the  100th  Anniversary  of  the  Birth  of  Rosa  Parks.  1  call  upon  all  Americans 
to  observe  this  day  with  appropriate  service,  community,  and  education 
programs  to  honor  Rosa  Parks’s  enduring  legacy. 
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IN  WITNESS  WHEREOF,  1  have  liereunto  set  my  hand  tliis  first  day  of 
Fehrnary,  in  the  year  of  our  Lord  two  tliousand  thirteen,  and  of  the  Independ¬ 
ence  of  the  United  ,States  of  America  the  two  hundred  and  thirty-seventli. 


|I  R  Uoi;.  2(li;j-()2Kr)4 

l•'ilt^<l  2-.">-i:<:  11:1.5  iiinl 
ciiiii!  ;i2!i5-I’:i 
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Presidential  Documents 


Memorandum  of  F'ebruary  1,  2013 

Designation  of  Officers  of  the  Pension  Benefit  Guaranty  Cor¬ 
poration  To  Act  as  Director  of  the  Pension  Benefit  Guaranty 
Corporation 


Memorandum  for  the  Director  of  the  Pension  Benefit  Guaranty  Corpora¬ 
tion 

By  the  authority  vested  in  me  as  President  hy  the  Constitution  and  the 
laws  of  tlie  United  States  of  America,  including  the  Federal  Vacancies  Reform 
Act  of  1998,  5  IJ.S.C].  3345  et  seq.  (the  “Act”),  it  is  hereby  ordered  that: 

Section  1.  Order  of  Succession.  Subject  to  the  provisions  of  section  2  of 
this  memorandum,  and  to  the  limitations  set  forth  in  the  Act,  the  following 
officials  of  the  Pension  Benefit  Guaranty  (Corporation,  in  the  order  listed, 
shall  act  as  and  perform  the  functions  and  duties  of  the  office  of  Director 
of  the  Pension  Benefit  (Guaranty  (Corporation  (Director)  during  any  period 
in  which  the  Director  has  died,  resigned,  or  is  otherwise  unable  to  perform 
the  functions  and  duties  of  the  office  of  Director: 

(a)  (Chief  Management  Officer; 

(h)  (Chief  Operating  Officer; 

(c)  (Chief  f’inancial  Officer;  and 

(d)  (Ceimral  (Counsel. 

Sec.  2.  Exceptions,  (a)  No  individual  who  is  serving  in  an  office  listed 
in  section  1  of  this  memorandum  in  an  acting  capacity,  by  virtue  of  so 
serving,  shall  act  as  the  Director  pursuant  to  this  memoranclum. 

(h)  No  individual  listed  in  section  1  of  this  memorandum  shall  act  as 
Director  unless  that  individual  is  otherwise  eligible  to  so  serve  under  the 
Act. 

(c)  Notwithstanding  the  provisions  of  this  memorandum,  the  President  retains 
discretion,  to  the  extent  permitted  hy  law,  to  depart  from  this  memorandum 
in  designating  an  acting  Dinjctor. 

Sec.  3.  Prior  Memorandum  Superseded.  'Phis  memorandum  supersedes  the 
President’s  Memorandum  of  December  9.  2098  (Designation  of  Officers  of 
the  Pension  Benefit  (Cuaranty  (Corporation  to  Act  as  Director  of  the  Pension 
Benefit  (Cuaranty  (Corporation). 

Sec.  4.  ludicial  Review.  This  memorandum  is  not  intended  to,  and  does 
not,  create  any  right  or  benefit,  substantive  or  procedural,  enforceable  at 
law  or  in  equity  hy  any  party  against  the  United  States,  its  departments, 
agencies,  or  entities,  its  officers,  employees,  or  agents,  or  any  other  jierson. 
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Sec.  5.  Publication.  Yon  are  authorized  and  directed  to  pidilish  this  inenio- 
randuin  in  the  Federal  liegister. 


THE  WHITE  HOUSE. 
Washington,  Febrnarv  I.  2013. 


IKK  Doc. 
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Notice  of  February  4,  2013 

Continuation  of  the  National  Emergency  With  Respect  to  the 
Situation  in  or  in  Relation  to  Cote  d’Ivoire 


On  February  7,  2000,  by  Executive  Order  13390,  the  President  declared 
a  national  emergency,  pursuant  to  the  International  Emergency  Economic 
Powers  Act  (50  U.S.C.  1701-1700),  to  deal  with  the  unusual  and  extraordinary 
threat  to  the  national  security  and  foreign  policy  of  the  United  States  con¬ 
stituted  by  the  situation  in  or  in  relation  to  Cote  d’Ivoire  and  ordered 
related  measures  blocking  the  property  of  certain  persons  contributing  to 
the  conflict  in  Cote  d’Ivoire.  The  situation  in  or  in  relation  to  Cote  d’Ivoire, 
which  has  been  addressed  by  the  United  Nations  Security  Council  in  Resolu¬ 
tion  1572  of  November  15,  2004,  and  subsecpient  resolutions,  has  resulted 
in  the  massacre  of  large  numbers  of  civilians,  widespread  human  rights 
abuses,  significant  jjolitical  violence  and  unrest,  and  fatal  attacks  against 
international  peacekeeping  forces. 

Since  the  inauguration  of  President  Alassane  Ouattara  in  May  2011,  the 
Covernment  of  Cote  d’Ivoire  has  made  progress  in  advancing  democratic 
freedoms  and  economic  develo])ment.  While  the  Covernment  of  (iote  d’Ivoire 
and  its  peojile  continue  to  make  progress  towards  jjeace  and  prosperity, 
the  situation  in  or  in  relation  to  Cote  (I’lvoire  continues  to  pose  an  unusual 
and  extraordinary  threat  to  the  national  security  and  foreign  policy  of  tin; 
United  States.  For  this  reason,  the  national  emergency  declared  on  Februarv 
7,  2008,  and  the  measures  adopted  on  that  date  to  deal  with  that  emergency, 
must  continue  in  effect  beyond  Febrnary  7.  2013.  Therefore,  in  accordance 
with  section  202(d)  of  the  National  Emergencies  Act  (50  U.S.Ci.  1022(d)), 
1  am  continuing  for  1  year  the  national  emergency  declared  in  Executive 
Order  13390. 

'I'bis  notice  shall  be  published  in  the  Federal  Re<>ister  and  transmitted  to 
the  Congress. 
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H.R.  152/P.L.  113-2 
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2013,  to  improve  and 
streamline  disaster  assistance 
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other  purposes.  (Jan.  29, 
2013;  127  Stat.  4) 
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